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06-11-1: Report to the Board on a Health Update: Health Impacts of Air Pollution in the San 
Joaquin Valley 

Pollution in the San Joaquin Valley is impacted by a number of different sources. A number of studies 
have examined the health impacts of airpollutants in the Valley, inclucling those associated with the 
growing goods movement industry. This Health Update will focus on the latest studies on health 
impacts from air pollution in the San Joaquin Valley. 

06-11-2: Public Meeting to Consider the Approval of New Grants under tho Innovative Clean Air 
Technologies (ICAT) Program 

In response to a public solicitation of applications, the ARB staff has received 20 project proposals 
that are complete and eligible for /CAT grants. The proposals have been reviewed for the quality of 
their innovative technologies, their potentials for reducing air pollution and for commercial application 
in California, their potential economic benefits for California, the quality of the proposed demonstration 
projects, and their values to ARB'S programs. The ARB staff is recommending grants for twelve of the 
proposed projects. 

06-11-3: Public Meeting to Update the Board on the Central California Air Quality Studies 

Staff will make a presentation on the key findings from two multi-million dollar studies of particulate 
matter and ozone in Central California collectively known as the Central California Air Quality Studies. 
These studies are providing the scientific foundation for upcoming Statre Implementation Plans 
addressing the federal PM2.5 and 8-hour ozone standards. The Board will also take this opportunity 
to honor Board member Barbara Patrick for her service as Chair of the Policy Committee guiding 
these studies. 

06-1 1-4: Consider Proposed Emergency Amendments to the Statewide Portable Equipment 
Registration Program (PERP) Regulation and the Airborne Toxic IControl Measure (ATCM) for 

' Diesel-Fueled Portable Engines and the Airborne Toxic Control Mleasure for Compression- 
Ignition Engines 

Staff is proposing amendments to the PERP regulation that would a l lo l~  additional engines into the 
program providing certain criteria are met. 

06-8-3: CONTINUATION FROM THE SEPTEMBER 28 BOARD MEETING: 
Public Hearing to Consider Proposed Amendments to the Chromiium Plating Regulation 

The staff is proposing amendments to the Chromium Plating ATCM to reduce the cancer risk 
posed by hexavalent chromium emissions. Hexavalent chromium is a human carcinogen. The 
proposed amendments would phase-in best available control technology to reduce hexavalent 
chromium emissions from chromium plating and chromic acid anodizing facilities. 
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06-11-5: Public Hearing to Consider Amendments to California's Emissio~i Warranty lnformation 
Reporting and Recall Regulations and Emission Test Procedures; 

Staff is proposing amendments to the Emission Warranty Information Reporting and Recall 
regulations that determine the required corrective action by manufactc~rers when their warranty 
claims exceed a four percent failure rate for emission related compon~ents. Staff is proposing that 
once a true fourpercent failure rate is established, manufacturers will be required to either extend 
their warranties to 15 years or 150,000 miles for light-duty vehicles, or 10 years or 200,000 miles or 
6000 hours for heavy-duty vehicles, or in some cases conduct a recall for the emission component. 
In a// cases, the replacement part must be an improved part. 

06-11-6: Public Hearing to Consider Proposed Amendments to the Voluntary Accelerated Vehicle 
Retirement Regulation 

The proposed amendments to the Voluntary Accelerated Vehicle Retirement (VAVR) regulation would 
authorize the optional use of remote sensing devices and other technologies to identify high emitting 
vehicles as possible candidates for voluntary retirement. 

06-11-7: Public Meeting to Consider Proposed Revisions to the Carl Moyc!r Program Guidelines: 
Light-Duty Vehicle Chapter 

Staff is proposing updates to the Carl Moyer Program Guidelines for light-duty vehicles. These 
changes would add provisions for high emitter VAVR programs consistent with proposed changes to 
the VAVR regulation as well as add project criteria for voluntary repair of vehicle programs. 

06-11-8: Report to the Board on the Allocation of $25 million for New Publiic Agency Low-Emission 
Construction Equipment 

Staff will update the Board regarding the proposal for expenditure of $25 million for the purchase of 
low-emission construction equipment for public agencies. 

CLOSED SESSION - LITIGATION 

The Board will hold a closed session as authorized by Government Code section 11 126(e) to 
confer with, and receive advice from, its legal counsel regarding the folllowing pending litigation: 

Central Valley Chrysler-Jeep, Inc. et al. v. Witherspoon, U.S. District Court (E.D. Cal. - Fresno), 
No. CIV-F-04-6663 REC LJO. 

Fresno Dodge, Inc. et. a/. v. California Air Resources Board and Witherspoon, Superior Court of 
California (Fresno County), Case No. 04CE CG03498. 

General Motors Corp. et. al. v. California Air Resources Board and Witherspoon, Superior Court 
of California (Fresno County), No. 05CE CG02787. 

Massachusetts v. E.P.A., 415 F. 3d 50 (D.C. Circ. 2005), Certiorari gmnted, 126 S. Ct. 2960 
(June 26, 2006.) 
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OPPORTUNITY FOR MEMBERS OF THE BOARD TO COMMENT ON MATTER!S OF INTEREST. 

Board members may identify maiters they would like to have noticed for consideration at future meetings 
and comment on topics of interest; no formal action on these topics will be taken without further notice. 

OPEN SESSION TO PROVIDE AN OPPORTUNITY FOR MEMBERS OF THE PlJBLlC TO ADDRESS 
THE BOARD ON SUBJECT MATTERS WITHIN THE JURISDICTION OF THE BOARD. 

Although no formal Board action may be taken, the Board is allowing an opportunhv to interested members of 
the public to address the Board on items of interest that are within the Board's jurisdiction, but that do not 
specifically appear on the agenda. Each person will be allowed a maximum of three minutes to ensure that 
everyone has a chance to speak. 

TO SUBMIT WRITTEN COMMENTS ON AN AGENDA ITEM IN ADVANCE OF TlHE MEETING GO TO: 
htt~:llwww.arb.ca.aovllis~ublcommlbclist.~h~ 

IF YOU HAVE ANY QUESTIONS, 
PLEASE CONTACT THE CLERK OF THE BOARD 
1001 1 Street, 23rd Floor, Sacramento, CA 95814 

(91 6) 322-5594 
FnX: (91 6) 322-3928 

ARB Hlomepage: www.arb.ca.gov 

To request special accommodation or language needs, please contact the following: 

For individuals with sensory disabilities, this document is available in Etaille, large print, 
audiocassette or computer disk. Please contact ARB'S Disability Coordinator at 916-323-4916 
by voice or through the California Relay Services at 711, to place your r~squest for disability 
services. 

If you are a person with limited English and would like to request interpreter services to be 
available at the Board meeting, please contact ARB'S Bilingual Manager at 916-323-7053. 

THE AGENDA ITEMS LISTED ABOVE MAY BE CONSIDERED IN A DIFFERENT ORDER AT THE 
BOARD MEETING. 

I SMOKING IS NOT PERMITTED AT MEETINGS OF THE CALIFORNIA AIR RESOURCES BOARD I 
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CALIFORNIA AIR RESOURCES BOARD 

NOTICE OF PUBLIC MEETING TO CONSIDER THE APPROVAL OF GRANTS 
UNDER THE INNOVATIVE CLEAN AIR TECHNOLOGIES (ICAT) PROGRAM 

The Air Resources Board (the Board or ARB) will conduct a public meeting at the time 
and place noted below to consider the approval of grants under the innovative Clean Air 
Technologies (ICAT) program. 

DATE: December 7,2006 

TIME: 9:00 a.m. 

PLACE: Kern County Board of Superviso~rs 
11 15 Truxtun Avenue 
Board Chambers, I st Floor 
Bakersfield, CA 93301 

This item will be considered at a two-day meeting of the Board, wh~ich will commence at 
9:00 a.m., December 7,2006, and may continue at 8:30 a.m., December 8, 2006. This 
item may not be considered until December 8, 2006. Please cons~ult the agenda for the 
meeting, which will be available at least 10 days. 

For individuals with sensory disabilities, this document is available in Braille, large print, 
audiocassette or com~uter disk. Please contact ARB's Disability C:oordinator at 
916-323-4916 by voice or through the California Relay servicesat 71 1, to place your 
request for disability services. If you are a person with limited English and would like to 
request interpreter services, please contact ARB's Bilingual Manager at 916-323-7053. 

The Board's ICAT program co-funds demonstrations of new technologies that can 
improve air quality in California and support ARB programs while helping to stimulate 
the state's economy. The ARB staff will recommend that the Boand approve co-funding 
for twelve projects that were received in response to a public solicitation. These 
projects wereselected because they address important ARB program needs, are 
technicallv sound, can reduce emissions, and can succeed commercially within a few 
years. ~ i e  ~ o a r d  will consider proposed resolutions to approve co-funding for these 
projects at its meeting. 

The ARB staff will provide an oral presentation at the meeting. The! projects to be 
considered are the following: 

Proposal Number 49, entitled "Heavy-Duty Electric Transit Bus Using Modular 
Lithium Battery Packs," submitted by Artium Technologies for a total amount not 
to exceed $290,000; 





Proposal Number 81, entitled "Assessment of an Advanced Method for 
Measurement of the Solid Carbonaceous (Soot) Comwonent of Mobile Source 
Particulate Matter," submitted by Artium ~echnolo~ies, Inc, for a total amount not 
to exceed $200,000; 

Proposal Number 15, entitled "Adaptive Low Emission Micrcturbine Generator for 
Renewable Fuels," submitted by the University of California,, I ~ i n e ,  for a total 
amount not to exceed $21 5,000; 

Proposal Number 84, entitled "Retrofit DPF+SCR System fair Diesel Harborcraft," 
submitted by Engine, Fuel, and Emissions Engineering, Inc., for a total amount 
not to exceed $1 51 ,I 70; 

Proposal Number 8, entitled "Particulate Measurement (PM:) Devices, submitted 
by Environmental Systems Products Holdings, Inc. for a total amount not to 
exceed $250,000; 

Proposal Number 86, entitled "Retrofit SCR for NOx Emission Reduction Using 
Crvstalline Matrix Storaae for Ammonia." submitted bv Extenaine Transwort - 
~y&ems, LLC, for a total amount not to exceed $157;000; 

Proposal Number 46, entitled "Mobile Off-Road Retrofit SCFtT Demonstration 
Project," submitted by Johnsoti Matthey, Inc., for a total amount not to exceed 
$70,000; 

Prowosal Number 65. entitled "Development, Demonstration, 
& dommercialization of a 0.20 glhp-hr NOx Natural Gas Engine," submitted 
by Cummins Westport, for a total amount not to exceed $250,000. 

Proposal Number 106, entitled "Development and Demonstration of a Low 
Emissions 4-stroke Outboard Marine Engine Utilizing Catalyst Technology," 
submitted by Mercury Marine, for a total amount not to exceed $475,000. 

Proposal Number 12, entitled "Laser Strip: A Portable Hand Held Laser Stripping 
Device for Reducing VOC, Toxic and Particulate Emissions," submitted by the 
Institute for Research and Technical Assistance (IRTA), for <a total amount not to 
exceed $200,059. 

Proposal Number 58, entitled "Mobile NOx and PM Afterkeatment System Field 
Trial," submitted by NxtGen Emission Controls Inc., for a toti31 amount not to 
exceed $200,000. 

Proposal Number 99, entitled "Maximus Stop-Fill Unit Demonstration," submitted 
by the ADEPT Group, Inc., for a total amount not to exceed $150,200. 





Interested members of the public may also present comments oral~ly or in writiny at the 
meeting, and in writing or by email before the meeting. To be considered by the Board, 
written comments submissions not physically submitted at the meeting must be 
received no later than 12:OO noon, December 6.2006, and addressed to the 
following: 

Postal mail: Clerk of the Board, Air Resources Board 
1001 1 Street, Sacramento, California 95814 

Electronic submittal : htt~://www.arb.ca.~ov/lis~ub/comm~bclist.~ 

Facsimile submittal: (916) 322-3928 

The ~ d a r d  requests, but does not require 30 copies of any written :submission. Also, 
the ARB requests that written and email statements be filed at least 10 days prior to the 
meeting so that ARB staff and Board members have time to fully consider each 
comment. Further inquiries regarding this matter should be directed Kevin Cleary at 
91 6-323-1 505 or kcleary@arb.ca.gov. 

CALIFORNIA AIR RESOlJRCES BOARD 

&/~atherine Witherspoon 
Executive Officer 

Date: November 21,2006 





NOTICE OF POSTPONEMENT 

TITLE 13. CALIFORNIA AIR RESOURCES BOARD 

NOTICE OF PUBLIC HEARING TO CONSIDER AMENDMENTS TO THE 
HEXAVALENT CHROMIUM AIRBORNE TOXIC CONTROL MEASURE FOR 
CHROME PLATING AND CHROMIC ACID ANODIZING OPERATIONS 

The Air Resources Board (the Board or ARB) will conduct a cor~tinuation of a public 
hearing at the time and place noted below to consider adopting amendments to the 
existing Hexavalent Chromium Airborne Toxic Control Measure (ATCM) for Chrome 
Plating and Chromic Acid Anodizing Operations (Chromium Plating ATCM). This item 
was originally heard at the September 28, 2006 board hearing and was continued to 
the November 16,2006 Board Hearing. Please be advised the item will not be heard 
at the November 16,2006 Board hearing and is being postponed to our December 7, 
2006 Board hearing at the date, time, and place listed below. 

DATE: December 7,2006 

TIME: 9:00 a.m. 

PLACE: Kern County Board of Supervisors 
11 15 Truxtun Avenue 
Board Chambers, I st Floor 
Bakersfield, CA 93301 

This item will be considered at a two-day meeting of the Board, which will commence at 
9:00 a.m., December 7,2006, and may continue at 8:30 a.m., December 8,2006. This 
item may not be considered until December 8,2006. Please co~isult the agenda for the 
meeting, which will be available at least 10 days before December 7,2006, to 
determine the day on which this item will be considered. 

For individuals with sensory disabilities, this document is available in Braille, large print, 
audiocassette, or computer disk. Please contact ARB's Disability Coordinator at 
(916) 323-4916 by voice or through the California Relay Service:: at 71 1, to place your 
request for disability services. If you are a person with limited English and would like to 
request interpreter services, please contact ARB's Bilingual Manager at (91 6) 323-7053. 

THE CONTINUED HEARING 

The continued hearing will be conducted as described in the original notice, except that 
written submissions must be addressed to and received bv the Clerk of the Board as 
described below. All comments submitted for the ~ e ~ t e m b e r  28,2006, hearing will 
remain part of the rulemaking record. The original notice, the ISOR and all subsequent 
regulatory documents, including the FSOR when completed, are or will be available on 
the ARB Internet site for this rulemaking at 



www.arb.ca.govlreqact~chrom061chrome06.htm and are available as described in the 
original notice. 

SUBMITTAL OF COMMENTS 

The public may present comments relating to this matter orally or in writing at the 
hearing, and in writing or by email before the hearing. To be considered by the Board, 
written submissions not physically submitted at the hearing must be received no later 
than 12:OO noon, December 6,2006, and addressed to the following: 

Postal mail is to be sent to: 

Clerk of the Board, Air Resources Board 
1001 1 Street, Sacramento, California 95814 

Electronic submittal: htt~://www.arb.ca.aov/lispub/commlbclist.~h~ 

Facsimile submittal: (91 6) 322-3928 

The Board requests but does not require 30 copies of any written statement be 
submitted and that all written statements be filed at least ten days prior to the hearing 
so that ARB staff and Board Members have time to fully consider each comment. The 
Board encourages members of the public to bring to the attention of staff in advance of 
the hearing any suggestions for modification of the proposed regulatory action. 

Inquiries concerning the substance of the proposed regulation may be directed to the 
designated agency contact persons, Carla Takemoto. Manager of the Technical 
Evaluation Section, at (916) 324-8028 or by email at ctakemot@arb.ca.aov. or 
Shobna Sahni, Air Pollution Specialist, at (626) 575-7039 or by email at 
spandhoh@arb.ca.aov. 

CALIFORNIA AIR RESOURCES BOARD 

Catherine Witherspoon 
Executive Officer 1' 

Date: Novemher 8, 2006 



TITLE 13. CALIFORNIA AIR RESOURCES BOARD 

NOTICE OF PUBLIC HEARING TO CONSIDER AMENDMENTS 'ro CALIFORNIA'S 
EMISSION WARRANTY INFORMATION REPORTING AND RECALL REGULATIONS 
AND EMISSION TEST PROCEDURES 

The Air Resources Board (the Board or ARB) will conduct a public hearing at the time 
and place noted below to consider amendments to California's Emission Warranty 
Information Reporting (EWIR) and recall regulations and emission test procedures. The 
proposed amendments would revise, clarify and make specific vehicle and engine 
manufacturers' responsibilities regarding the reporting of emission-related warranty 
activities and required corrective action for systemic emission-control defects identified 
through the EWIR Program. 

DATE: December 7,2006 

TIME: 9:00 a.m. 

PLACE: Kern County Board of Supervisors 
Board Chambers 
11 15 Truxtun ~ v e n u e , ~ ~ '  Floor 
Bakersfield, CA 93301 

This item will be considered at a two-day meeting of the Board, which will commence at 
9:00 a.m., December 7, 2006, and may continue at €230 a.m., December 8, 2066. This 
item may not be considered until December 8, 2006. Please consullt the agenda for the 
meeting, which will be available at least 10 days before December i', 2006, to determine 
the day on which this item will be considered. 

For individuals with sensory disabilities, this document is available in Braille, large print, 
audiocassette or cpmputer disk. Please contact ARB's Disability Cc~ordinator at 
(916) 323-4916 by voice or through the California Relay Services at 71 1, to place your 
request for disability services. If you are a person with limited English and would like to 
request interpreter services, please contact ARB's Bilingual Manager at (916) 323-7053. 

INFORMATIVE DIGEST OF PROPOSED ACTION AND POLICY STATEMENT 
OVERVIEW 

Sections Affected: Proposed amendments to title 13, California Colde of Regulations 
(CCR), sections 1958(c), 21 71, 2122, 2136 and 2141; adoption of new article 5, 
"Procedures for Reporting Failures of Emission-Related Equipment and Required 
Corrective Action," with new sections 2166-2174, in title 13, CCR, division 3, chapter 2; 
and proposed amendments to the following title 13 regblations and the documents 
incorporated therein: section 1961(d) and the "California Exhaust Ernission Standards 
And ~ e s t  Procedures For 2001 And Subsequent Model Passenger Cars, Light-Duty 
Trucks And Medium-Duty Vehicles," section 1956.8(b) and the "California Exhaust 



Emission Standards and Test Procedures for 2004 and Subsequent Model Heavy-Duty 
Diesel-Engines and Vehicles," section 1956.8(d) and the "California Exhaust Emission 
Standards and Test Procedures for 2004 and Subsequent Model Heavy-Duty Otto- 
Cycle Engines," section 1976(c) and the "California Evaporative Emission Standards 
and Test Procedures for 1978 and Subsequent Model Motor Vehicles," and section 
1978(b) and the incorporated "California Refueling Emission Standards and Test 
Procedures for 2001 and Subsequent Model Motor Vehicles." 

Background: California Health and Safety Code (H & S Code) section 43105 
authorizes ARB to order a recall or other corrective action for violations of its emission 
standards or test procedures. Under this same authority, ARB has wide discretion to 
determine the facts constituting compliance with these emission standards and test 
procedures, to fashion corrective action, including recalls and other remedies, for 
noncompliance, and to adopt procedures for making these determinations. H & S Code 
section 43106 requires that production vehicles or engines must in all material respects 
be substantially the same as the certification test vehicles manufacturer use to obtarn 
ARB's certification. 

In 1982, the Board adopted regulations that established ARB's first in-use vehicle recall 
program. The regulations were intended to reduce vehicular emissions by: (1) ensuring 
that noncompl~ant vehicles are identified, recalled, and repaired to meet the applicable 
emission standards and comply with the test procedures in customer use; and 
(2) encouraging manufacturers to improve the design and durability of emrssion control 
components to avoid the expense and adverse publicity of a recall. 

In 1988, as an expansion to the 1982 in-use program, ARB adopted the Emissions 
Warranty Information Reporting (EWIR) regulations (title 13, CCR, sections 2141-2149) 
for tracking emission-control component defects affecting on-road vehicles. The EWIR' 
reaulations reauire manufacturers to review all emission-related warrantv claims on a 

basisto determine the number of repairs or replacements madk for each 
component. Each manufacturer must report warranty activity that exceeds a one 
percent level and has additional reporting requirements when a component's warranty 
claim rate exceeds four percent on an engine family or test group basis. When an 
emission-control component's EWlR rate exceeds a true four percent level, the defect is 
considered to be systemic in nature. Should in-use vehicles or engines exhibit a 
systemic defect and the manufacturer's EWlR submittals acknowledge that fact, the 
staff considers the situation to be a violation of test procedure requirements and 
possibly emission standards. The warranty reporting regulations apply to all on-road 
1990 and newer model-year passenger cars, light-, medium-, and heavy-duty trucks, 
California-certified engines used in such vehicles, and motorcycles. 

In some cases, usually involving relatively small vehicle populations or simple defects, 
in which manufacturers have reported valid warranty claims in excess of four percent for 
an emission control device manufacturers have agreed to correct the situation by 
recalling the affected vehicles and installing more durable emission control devices. In 
other cases manufacturers have agreed to extend the emission control warranties on 



the components in question. In many other cases, however no coirrective action has 
occurred. In two notable cases that involved large vehicle populat~ions and more 
complex defects, Daimler-Chrysler Corporation and Toyota Motor Corporation claimed 
(over ARB's objection) that despite evidence of a pervasive defect in the emission 
control components or systems of their vehicles, the ARB was not authorized to order 
that the defect be corrected since the affected vehicles allegedly d11d not exceed 
emission standards, on average for all vehicles, over their useful lives. 

The Toyota case was litigated and an administrative law judge upheld Tovota's claim. 
As a result, Toyota did not correct the defects ARB had deteiminetl to exkt in the 
on-board diagnostic (OBD) systems in over 300,000 of its vehicles in California. In 
response, the Board amended the OBD regulations to enhance their enforceability so 
that should a similar OBD defect occur in the future, corrective action would result. 

The Daimler-Chrysler case involved dozens of models, sold over several years, many of 
whose catalytic converter substrates disintegrated in use. Despite ample evidence that 
the catalyst design was defective and that catalysts were failing in-use, ARB was not 
able to show that for each individual model the catalyst failure would result in the 
subject vehicles exceeding emission standards, on average, during the vehicles' useful 
life. The result was a 2005 settlement agreement in which Daimler-Chrysler agreed, 
among other things, to remedy only 27 percent of the vehicles that (contained the 
catalyst that ARB had determined to be defective. Had the proposed amendments 
discussed below been in place, staff believes most of the Chrysler vehicles involved in 
that matter would have undergone corrective action and that corrective action would 
have been implemented in many other cases where high warranty claims rates 
occurred. 

Proposed Amendments: Based on the Board's statutory authority' and its experience 
in the implementation and administration of the EWlR regulations, the staff has 
identified three aspects of the existing regulation that need improvement, specifically: 
(1) the proof required to demonstrate violations of ARB's emission skandards or test 
procedures, (2) the corrective actions available to ARB to address tlie violations and, 
(3) the way emissions warranty iriformation is reported to ARB. The1 proposed 
amendments target these aspects of the current regulations and, if adopted, will result 
in corrective action to more vehicles that have defective emission control devices or 
systems, thereby reducing emissions. 

After it adopted the EWlR regulations, the Board adopted regulations (title 13, CCR, 
sections 1968.1-1968.5) requiring OBD systems on most new vehicles sold in the state. 
These requirements offer ways of determining vehicles' compliance with emission 
standards and test procedure requirements that were not taken into account when the 
EWlR regulations were originally adopted. The proposal would capitalize on the ability 
of the now mature OBD program to detect failing components, Drom~Dt drivers to seek 
repairs and ensure that vehicles with systemic emission controi defects are corrected by 
the vehicle manufacturers in a more timely and effective manner than is occurring under 
the current regulations. The staffs proposal would also streamline atlministration and 



reduce program reporting. The staff also proposes to link directly the exceedances of 
emissions warranty reporting levels with ARB'S durability certification test procedures. 
The proposed amendments would take effect with the 2010 model year. 

(1 ) Proof of Violations: Staff proposes a change in the proof necessary for determining 
if a group of vehicles is in violation of emission standards or test procedures. Under 
staffs proposal, once a group of vehicles exceeds a valid warranty claim rate threshold 
of four percent or 50 vehicles, whichever is greater, ("warranty claims threshold") it 
would be considered to be in violation of test procedures and possibly emission 
standards and the manufacturer would be required to implement a recall and/or other 
corrective act~on, as specified. The existing standard that a class or category of vehicles 
must exceed an emission standard on average over its useful life would be eliminated. 

(2) Corrective action: Under the staff's proposal, if the warranty claims threshold is 
exceeded for an exhaust after-treatment device, the Executive Officer may order a 
recall and/or other corrective action, including an extended warranty, but recall would be 
the remedy that would be considered first. If the warranty claims threshold is exceeded 
for emissions components other than exhaust after-treatment devices, the Executive 
Officer may also order a recall andlor other corrective action, including an extended 
warranty, but the extended warranty would be the remedy that would be considered 
first. For vehicles with malfunctioning on-board computers, vehicles not equipped with 
OBD, or vehicles equipped with OBD systems that do not function properly, a recall 
and/or corrective action, including an extended warranty, would be required when the 
warranty claims threshold is exceeded for any emissions component, with the recall 
remedy being considered first. All replacement pa%s would be required to be of 
improved quality and durability. In some cases, extended warranties could be required 
for periods beyond the affected vehicles' useful lives. The proposed amendments 
would make it clear that manufacturers may request hearings when recalls are ordered, 
and that the record would be limited to the information generated in the emissions 
warranty reports and any other information required by the Executive Officer up to the 
date of the recall order. Consistent with statute, under the staff's proposal hearings 
would not be available when other types of corrective action besides recall are ordered, 
but parties would retain all rights to challenge such orders in court. 

/3) Reoorting: The proposal would increase the threshold for which an EWlR is 
required from one percent to four percent or 50 claims (whichever is greater) for all 
model vehicles subject to reporting requirements. Follow up EWlR reports would be 
required on an annual basis, rather than quarterly. When the unverified warranty claims 
rate reaches ten percent, a Supplemental Emissions Warranty Information Report 
(SEWIR) would be required. The SEWIR replaces the FIR, which currently is issued 
when an unverified claims rate exceeds four percent. The SEWIR would determine the 
valid claims rate, and if above four percent would trigger the corrective action process. 
The FIR report would no longer be required. 



COMPARABLE FEDERAL REGULATIONS 

Current California emissions warranty reporting requirements are more stringent and 
comprehensive than their federal counterparts. (See, generally 40 C.F.R. Part 85, in 
particular 40 C.F.R. sections section 85.1901 and 85.1903.) Federal law requires a 
onetime report - the emissions defect information report (EDIR) - describing the defect, 
the vehicles it affects and its impact on emissions. California law calls for similar 
information to the EDIR, but requires the manufacturer to file follow-up reports for 
escalating failure rates - the three progressive reports (EWIR, FIR and EIR) which are 
discussed above. Unlike federal law, California law explicitly ties th~e warranty 
information to the recall process, requiring the ARB to evaluate the need for a recall 
after the submission of the EIR. (title 13, CCR, section 2148.) Federal law has a 
different, potentially less stringent standard for ordering vehicle recalls than California 
does. Federal law allows a recall when a substantial number of vehicles do not conform 
to emission standards (42 U.S.C. section 7541(c)), while California regulations require a 
demonstration that a class or category of vehicles contains a defect that will cause the 
vehicles on average to exceed emission standards over their useful lives. In 1990, 
U.S. Environmental Protection Agency formally found that ARB'S emissions warranty 
reporting and recall regulations were within the scope of previous waivers of federal 
preemption. (55 Fed. Reg. 28823 (July 13, 1990).) 

Although they are somewhat different, the two reporting regimes and the two recall 
standards have been comparably effective in prompting recalls where manufacturers 
have agreed to assume responsibility for correcting emissions related defects - but both 
the federal and state regulations have had limited success where manufacturers object 
to and contest the recalls, especially in complex cases. If adopted, the proposed 
amendments would modify and streamline California's requirements; for defect 
reporting. These requirements would still be more extensive than the comparable 
federal requirements. The proposed amendments would also provide additional 
grounds for requiring a vehicle recall or other corrective action to rernedy systemic 
defects revealed in emissions warrantv reportincr which could be Drclven without the 
resource intensive emissions testing that is req&ed under current federal law and 
California regulations. This might lead to the implementation of more recalls or remedial 
actions when high rates of warranty failures are reported, than would be the case under 
current California or federal law in this area. 

AVAILABILITY OF DOCUMENTS AND AGENCY CONTACT P E R S S  

The Board staff has prepared a Staff Report: Initial Statement of Reasons (ISOR) for 
the wrowosed reaulatorv action, which includes a summarv of the environmental and . . 
economic impacts of thk proposal. The report is entitled: ''staff Report: Initial 
Statement of Reasons for the Proposed Rulemaking - Public Hearing to Amend 
California's Emission Warrantv Information Re~ortina and Recall Re~aulations and - - 
Emission Test Procedures." 



Copies of the ISOR and the full text of the proposed regulatory language, in underline 
and strikeout format to allow for comparison with the existing regulations, may be 
accessed on the ARB's website listed below, or may be obtained from the Public 
Information Office, Air Resources Board, 1001 1 Street, Visitors and Environmental 
Services Center, 1'' Floor, Sacramento, California 95814, (916) 322-2990 at least 45 
days prior to the scheduled hearing on December 7,2006. 

Upon its completion, the Final Statement of Reasons (FSOR) will be available and 
copies may be requested from the agency contact persons in this notice, or may be 
accessed on the ARB's website listed below. 

Inquiries concerning the substance of the proposed regulation may be directed to the 
designated agency contact persons: Mr. Tom Valencia, Air Pollution Specialist, Field 
lnspection and Testing Section, at (626) 575-6726, or tvalenci@arb.ca.~ov, or Mr. Tony 
Dickerson, Air Resources Engineer, Field lnspection and Testing Section, at 
(626) 459-4350 or tdickers@arb.ca.qov. 

Further, the agency representative and designated back-up contact person to whom 
non-substantive inquiries concerning the proposed administrative action may be 
directed is Alexa Malik, Regulations Coordinator, (916) 322401 1. The Board has 
compiled a record for this rulemaking action, which includes all the information upon 
which the proposal is based. This material is available for inspection upon request to 
the contact persons. 

This notice, the ISOR and all subsequent regulatory documents, including the FSOR, 
when completed, are available on the ARB Internet site for this rulemaking at 
www.arb.ca.qovlreaact/recaIIO6/recallO6.htm. 

COSTS TO PUBLIC AGENCIES AND TO BUSINESSES AND PERSONS AFFECTED 

The determinations of the Board's Executive Officer concerning the costs or savings 
necessarily incurred by public agencies and private persons and businesses in 
reasonable compliance with the proposed regulations are presented below. 

Pursuant to Government Code sections 11346.5(a)(5) and 11346.5(a)(6), the Executive 
Officer has determined that the proposed regulatory action will create costs to the ARB. 
The ARB is expected to incur ongoing costs of approximately $200,000 per year for two 
additional staff to implement the regulation and enforce compliance. Costs would not 
be created to any other state agency, or in federal funding to the state. The regulation 
will not create costs or mandate to any local agency or school district whether or not 
reimbursable by the state pursuant to part 7 (commencing with section 17500), 
division 4, title 2 of the Government Code, or other nondiscretionary cost or savings to 
state or local agencies. 

The businesses to which the proposed requirements are addressed and for which 
compliance would be required are manufacturers of California motor vehicles. There 



are presently 35 domestic and foreign corporations that manufacture California-certified 
passenger cars, light-duty trucks, and medium-duty gasoline and d~iesel fueled vehicles 
that would be subject to the p~oposed amendments, 20 heavy-duty engine 
manufacturers, and over 60 motorcycle manufacturers. Only one niotor vehicle 
manufacturing plant (NUMMI) is located in California. 

In developing this regulatory proposal, the ARB staff evaluated the potential economic 
impacts on representative private persons or businesses. Costs to the manufacturers 
should be reduced by the significantly minimized reporting requirement. Because 
manufacturers are fully expected, and required, to comply with the regulations, 
enforcement costs to manufacturers should also be negligible. However, to the extent 
the regulations increase the number of corrective actionsimplernented, costs to those 
manufacturers that have produced vehicles with defective components rnav increase. 
Staff estimates that the industry wide cost will be roughly equivalent to current costs, 
however. 

The Executive Officer has made an initial determination that the proposed regulatory 
action will not have a significant statewide adverse economic impact directly affecting 
businesses, including the ability of California businesses to compete with businesses in 
other states, or on representative private persons. Again, any cost r~mpacts are 
expected to be slight, absorbable or positive. 

In accordance with Government Code section 11346.3, the Executi\te Officer has 
determined that the proposed regulatory action will not affect the creation or elimination 
of jobs within the State of California, the creation of new businesses or elimination of 
existina businesses within the State of California, or the expansion of businesses 
currently doing business within the State of California. ~ n ~ ' i m ~ a c t  oln businesses in 
California is expected to be slight, absorbable or positive. A detailed assessment of the 
economic impacts of the proposed regulatory action can be found in the ISOR. 

The Executive Officer has also determined, pursuant to title 1, CCR, section 4, that the 
proposed regulatory action will not affect small businesses because the cost impacts 
are expected to be slight, absorbable or positive. 

In accordance with Government Code sections 11346.3(c) and 1134.6.5(a)(1 I), the 
Executive Officer has found that the reporting requirements of the regulation which 
apply to businesses are necessary for the health, safety, and welfartfof the people of 
the State of California. 

Before taking final action on the proposed regulatory action, the Board must determine 
that no reasonable alternative considered by the board or that has otherwise been 
identified and brought to the attention of the board would be more effective in carrying 
out the purpose for which the action is proposed or would be as effective and less 
burdensome to affected private persons than the proposed action. 



SUBMITTAL OF COMMENTS 

The public may present comments relating to this matter orally or in writing at the 
hearing, and in writing or by email before the hearing. To be considered by the 
Board, written submissions not physically submitted at the hearing must be received no 
later than 12:00 noon, December 6,2006, and addressed to the following: 

Postal mail: Clerk of the Board, Air Resources Board 
1001 1 Street, Sacramento, California 95814 

Electronic submittal: htt~://www.arb.ca.~ov/lispub/commlbclist.ph~ 

Facsimile submittal: (91 6) 322-3928 

The Board requests but does not require that 30 copies of any written statement be 
submitted and that all written statements be filed at least 10 days prior to the hearing so 
that ARB staff and Board Members have time to fully consider each comment. The 
board encourages members of the public to bring to the attention of staff in advance of 
the hearing any suggestions for modification of the proposed regulatory action. 

STATUTORY AUTHORITY AND REFERENCES 

This regulatory action is proposed under that authority granted in Health and Safety 
Code, sections 39600, 39601, and 43105. This action is proposed to implement, 
interpret and make specific sections Health and Safety Code sections 43000,43009.5, 
43018,43101,43104,43105,43106,43107 and 43204-43205.5. 

HEARING PROCEDURES 

The public hearing will be conducted in accordance with the California Administrative 
Procedure Act, title 2, division 3, part 1, chapter 3.5 (commencing with section 11340) of 
the Government Code. 

Following the public hearing, the Board may adopt the regulatory language as originally 
proposed, or with nonsubstantial or grammatical modifications. The Board may also 
adopt the proposed regulatory language with other modifications if the text as modified 
is sufficiently related to the originally proposed text that the public was adequately 
placed on notice that the regulatory language as modified could result from the 
proposed regulatory action; in such event the full regulatory text, with the modifications 
clearly indicated, will be made available to the public, for written comment, at least 
15 days before it is adopted. 



The public may request a copy of the modified regulatory text from the ARB'S Public 
Information Office, Air Resources Board, 1001 1 Street, Visitors and Environmental 
Services Center, 1'' Floor, Sacramento, CA 95814, (916) 322-2990. 

CALIFORNIA AIR RES0URC:ES BOARD 

~ z h e r i n e  Witherspoon 
Executive Officer 

Date: October 10,2006 
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EXECUTIVE SUMMARY 

California Health and Safetv Code (H & S Code) Sections 431 05 and 431 06 
authorize the California Air ~esouices ~ o a r d  (ARB or '~oard") to require 
manufacturers to complv with emission standards and test ~rocediure reauirements 
as part of the new vehicie or engine certification process. ~ea l t h  and saiety Code 
(H & S Code) section 43105 authorizes ARB to order a recall or other corrective 
action for violations of its emission standards or test procedures. Under this same 
authority, ARB has wide discretion to determine the facts constituting compliance 
with these emission standards and test procedures, to fashion corrective action, 
includina recalls and other remedies, for noncompliance, and to adoat arocedures 
for making these determinations. H & S Code section 43106 req~lir;s ihat 
aroduction vehicles or enaines must in all material respects be substantiallv the 
kame as the test vehicles-manufacturers use to obtain ARB'S certification. - 

The current Emission Warranty Information Reporting (EWIR) and Recall 
regulations require manufacturers to review all emission-related warranty claims on 
a quarterly basis to determine the number of repairs or replacements made for each 
component. Each manufacturer must report warranty activity that exceeds a one 
percent level and has additional reporting requirements when a component's 
warranty claim rate exceeds four percent on an engine family or test group basis. 
When an emission-control component's EWIR rateexceeds a val~id four percent 
level, the defect is considered to be systemic in nature. Should in-use vehicles or 
engines exhibit a systemic defect and the manufacturer's EWIR submittals 
acknowledge that fact, the staff considers the situation to be a violation of test 
procedure requirements and possibly emission standards prohibitled by H & S Code 
Sections 43105 and 43106. 

I 

Based on the Board's statutory authority and its experience in the 
imolementation and administration of the EWIR and Recall regulations, the staff has 
identified three aspects of the existing regulations that need i;prc,vement, 
specifically: (1) the prcsof required to demonstrate violations of AFIB's emission 
standards or test procedures, (2) the corrective actions available to ARB to address 
the violations and, (3) the way emissions warranty informatron is reported to ARB. 
The proposed amendments target these aspects of the current regulations and, if 
adopted, will result in corrective action to more vehicles that have defective emission 
control devices or systems, thereby reducing emissions. The proposal would 
incorporate the ability of on-board diagnostic (OBD) systems to detect failing 
components and ensure that vehicles with systemic emission control defects are 
corrected by the vehicle manufacturers in a timely and more effective manner than 
is occurring with the current regulations. The staff proposal will also streamline 
program administration and reduce manufacturer reporting. The staff is proposing 
that the following amendments would take effect with the 2010 model-year. 



1. Proof of Violations 
Staff is proposing that once a group of vehicles exceeds a valid 
warranty claim rate threshold of four percent or 50 claims (an 
unscreened ten percent warranty claim rate or 100 claims), whichever 
is greater, it would be considered to be a systemic defect and a 
violation of test procedures and possibly emission standards. 
The manufacturer would be required to implement a recall and/or other 
corrective action, as specified. 

2. Corrective Action 
A manufacturer would be required to provide corrective action 
whenever it is determined that a systemic defect is present in a 
specific emission-control component. Depending on the type of the 
defective emission-control component and whether or not OBD is able 
to detect the problem, corrective action would be either the recall of all 
affected vehicles or the extension of the emission warranty for that 
specific component. All replacement parts in any corrective action 
would be of improved quality and durability. 

3. Re~ortina Reauirements 
The threshold for which an Emission Warranty lnformation Report 
(EWIR) is required would be increased from one percent to four 
percent or 50claims (whichever is greater) for all model vehicles 
subject to reporting requirements. Follow up EWlR reports would be 
required on an annual basis, rather than quarterly. When the 
unscreened warranty claims rate reaches ten percent (presumed to 
represent a valid four percent rate), a Supplemental Emissions 
Warranty lnformation Report (SEWIR) would be required, unless the 
manufacturer agrees to immediately perform corrective action. The 
SEWIR replaces the Field lnformation Report (FIR), which currently is 
issued when an unscreened claims rate exceeds four percent. The 
SEWIR would determine the valid claims rate, and if above a 
four percent warranty claim rate would trigger the corrective action 
process. The currently required Emissions lnformation Report (EIR) 
would no longer be required. 

The proposed revisions to the regulation will reduce emissions to the extent 
that it allows corrective action to be performed that under the current regulation may 
not occur. For example, in a recent Daimler-Chrysler Corporation enforcement case 
involving disintegrating catalysts, staff believes more defective catalysts would have 
been replaced had these amendments been in effect. Because the rate at which 
future corrective action is appropriate can not be predicted, we have not attempted 
to quantify the emission reductions resulting from the revisions. However, the 
primary intent of the in use regulations is to ensure the benefits envisioned by the 
vehicle and engine emission standards are ultimately obtained. 



Cost to the manufacturers should be reduced by the sianificanilv minimized 
reporting requirement. However, to the extent the regulations-increase the number 
of corrective actions implemented, costs to those manufacturers that have ~roduced 
vehicles with defective components will increase. However, staff estimates the 
industry wide cost will be roughly equivalent to today's cost. 

The proposed amendments to the EWlR and Recall reaula,tions and 
associated emission test procedures will result in corrective action to more vehicles 
that have defective emission control components and in the reduction of 
manufacturer reporting requirements. r he ARB staff recommends that the Board 
adopt the proposed amendments to Sections 1958, 1956.8, 1961, 1976, 1978, 
2112, 2122,2136, 2141 and new article 5, sections 2166-2174, title 13, CCR, set 
forth in the proposed Regulation Order in Appendix A. The ARB staff also 
recommends that the ~ o a r d  adopt the proposed amendments to the test procedures 
as set forth in Appendix B in order to clearly link the durability demonstration of the 
certification procedures and the in-use program requirements. 
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1. Introduction 

This report describes the California Air Resources Board (ARB or 
"Board) staffs proposed amendments to the Recall and Emission Warranty 
Information Reporting (EWIR) Regulations contained in the California Code of 
Regulations (CCR), title 13, Sections 21 11, 21 12, 2122, 2123, 2135 and 2141- 
2149, and also, the emission test procedures CCR, title 13, Sections 1956.8, 
1958, 1961, 1976 and 1978. The amendments create a new article 5, sections 
21 66-21 74. in title 13, CCR that would replace the current regulations but is 
aimed at clarifying, streamlining, refining,'and enhancing theexisting program. 
One aoal of the original regulations was to ensure, pursuant to the applicable 
test procedures, the durability of emission-control components installed by 
vehicle and enaine manufacturers and provide corrective action when 
components fail to perform properly in use. The proposed amendments will 
increase the effectiveness of the program, and reduce administrative costs. 

Section 43105 of the California Health and Safety Code (H & S Code) 
states that, if a manufacturer of motor vehicles or engines certified for sale in 
this state violates emissions standards or test procedures, and has failed to 
take corrective action, which may include recall of the vehicles or engines, 
those vehicles or engines in vehicles may not be offered for sale, sold or 
registered in this state. It also states the procedures for determining, and the 
facts constituting, compliance or failure of compliance shall be established by 
the state board. The manufacturer is also afforded the right to a public hearing 
to present their objections to the necessity for, or the scope of, any required 
recall. Staff considers "test procedures" to include all certification requirements 
[e.g., on-board diagnostic (OBD) system approval, actual exhaust and 
evaporative emissions testing to show compliance, durability demonstration of 



the emission control systems for the certified useful-life period, warrantv and 
warranty reporting requirements, etc.]. Any violation of either emission. 
standards or test-procedure reauirements would constitute a violation of H & S 
Code 431 05. 

H & S Code Section 43106 requires manufacturers to produce vehicles 
or engines that are ..." in all material respects, substantially the same in 
construction as the [cetiiication] test motor vehicle or engine ...." When a 
significant number of the same emission-control component fails in customer 
use (and within the certified useful life period), it is clear that production 
vehicles do not satisfv this statutow reauirement since Droductilon vehicles are 
exhibiting problems that the certification's durability demonstraition vehicle(s) 
did not experience. When a component's failure rate exceeds a valid four 
percent, the ARB considers the problem to be systemic in nature, and 
a~~ropr iate corrective action, which mav include recall. is reauired. This failure 
rate is also indicative of the fact that the production vehicles ace somehow not 
substantiallv similar to the vehicles that the manufacturer testeld to obtain 
ARB'S certiication. 

II. History of the Program 

In December of 1982, the Board adopted regulations which established 
the in-use vehicle recall program. The regulations were intended to reduce 
manufacturer-related excess emissions by: (1) ensuring that noncompliant 
vehicles are identified, recalled and re~aired to meet the aa~1ic:able emission 
standards and comply with the test procedures in custom&;se; and (2) 
encouraae manufacturers to improve emission control desians and durabilitv to 
avoid theexpense and adverse'publicity of recall. The pro&am provided fo; 
ARB testing of emissions from properly maintained in-use vehicles to 
determine whether they comply with emission standards during the useful life 
period. Once noncompliance was identified in a substantipl number of vehicles 
or engines, a manufacturer may perform a voluntary recall. If a manufacturer is 
unwilling to implement a voluntary recall, the ARB can order the manufacturer 
to recall the noncompliant vehicles. Under the initial recall program, 
manufacturers were also reauired to report to the ARB known emission-related 
failures and what is being done to remedy them. 

During the early years of the program, the ARB staff identified problem 
areas in the regulations that resulted in low capture rates, delays in recall 
implementation, and inconsistent reporting of failed emission-related 
components, among others. In 1988 the staff proposed and tke Board adopted 
amendments to thejn-use recall regulations to improve the eff~~ciency and 
intent of the program and created the emission warranty reporlting program. 
After consideration of the proposals and witness testimony in September of 
1988, the Board directed the staff to discuss potential modifications with 
industry and return to the Board in November with a final proposal. After 



meeting with industry and conducting a public workshop, the staff proposed 
changes to their original recommendations that included 
(1) linking recalls based on component failures to emission standard 
exceedances instead of excess emissions, and (2) withdrawing a provision 
which linked new vehiclefengine certification to in-use failures. These two 
actions are related to staff's current proposed modifications. 

The first modification, linking the recalls to component failures that lead 
to exceedance of the emission standards, allowed the manufacturers to test 
properly maintained in-use vehicles with the defective emission component to 
demonstrate that emissions standards are not exceeded. It also allowed the 
use of an engineering analysis or tests on laboratory vehicles or engines, when 
appropriate, to demonstrate the effect of the failure in lieu of vehicle emission 
testing. The intention was that no recall would be required if the individual 
vehicles or engines projected emissions met the standards within the useful 
life. This provision has been misinterpreted and used to support 
manufacturer's claims that no corrective action is required unless it can be 
shown that an entire group of similar vehicles exceeds an emission standard, 
on average. 

The second modification withdrew staff's proposal to link certification 
test procedures to in-use failures. Initially staff proposed that a substantial 
number of in-use failures would constitute a violation of the certification test 
procedures, which in turn subject the engine family to a recall. In 1988 it was 
believed that this provision would no longer be necessary since the recalls 
would be based on exceedance of the standards instead of an increase in 
emissions considered to be a violation of test procedures. Staff now feels this 
link must be established to clearly incorporate the responsibility of the 
manufacturer to assure component durability for the useful life of the vehicles 
or engines during the certification process. 

The current warranty reporting regulations apply to all on-road 1990 and 
newer model-year passenger cars, light-, medium-, and heavy-duty trucks, 
California-certified engines used in such vehicles, and motorcycles. The 
warranty reporting procedures are a mechanism for identifying, tracking and 
causing the repair of vehicles with defective emission-control components 
caused by poor design, materials or workmanship. Manufacturers are required 
to track warranty claims submitted by their dealers. When the claims rate for a 
warranted part (or emission-control component) reaches a specified rate, the 
manufacturer must review its warranty data for that component to determine if 
the warranty activity indicates that a valid "defect" exists. When it is 
determined that a defect exists, the manufacturer must evaluate the facts and 
quantify the emissions impact of the defect and, if necessary take action to 
correct the problem. Corrective action typically involves a recall of a group of 
vehicles that use the defective component. ~anufacturers must rep& ~O'ARB 
at various stages of this process. 

- 3 -  



The first step in the warranty reporting process requires that a 
manufacturer submit an Emission Warranty lnformation Report (EWIR) 
whenever it determines that an emission-control component for a given engine 
family or test group reaches an unscreened' one percent or 26 component 
replacement rate (whichever is greater). A manufacturer must continue to 
analyze warranty claims and report to ARB on a quarterly basis. When the 
warrantv claims for an emission-control component reach an unscreened four 
percen<or 50 component replacement rate (whichever is greater), the 
manufacturer must submit a Field Information Report (FIR). 

The FIR contains the warrantv repair rate with anv invalid data removed. 
If this validated failure rate is less than four percent, themanulacturer must 
determine and report the date when the projected replacement rate is expected 
to reach four If the manufacturer determines that a valid defect exists 
[now considered to be "svstemic" in nature), the manufacturer is rewired to 
submit an Emissions lnformation Report (EIR) to quantify the emissions impact 
of the defect and, if necessaw, determine what action is neces;san/ to correct 
the problem. Corrective action has either been a recall or in some cases an 
extended warranty for the failing component. 

Ill. Warranty Reporting History and Data Analysis 

Figure 1 shows a historical representation of the warranty reports filed 
for the 2001 and 2002 model year vehicles. These years were used to show 
overall warranty reporting activity because the reporting obligations are nearly 
complete and the data represents typical reporting and corrective action efforts 
taken by manufacturers. 

' Unscreened -The tabulation of dealership emission warranty service records for emission- 
related components as they apply to individual engine families or test groups without purging or 
modifying the data. 



Figure 1- Historical Emission Warranty Reporting Data 
Based on Current Program 2001-2002 MY Reports 
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The data show that 186 and 209 emission components for the 2001 and 
2002 model years, respectively, exceeded a valid four percent warranty claim 
rate (indicating a systemic defect) and the manufacturers submitted EIRs. 
However, only about 28 percent of these defective components resulted in 
corrective action. In most cases where corrective action was not taken, 
manufacturers argued that the defective emission component would not cause 
an emission standard to be exceeded, or that the OBD light would cause the 
owner to seek repair (under the manufacturers' applicable emissions warranty 
for a while, and at the owner's expense if the failure were to occur after the end 
of the warranty period). The typical emissions warranty for passenger cars, 
light- and medium-duty vehicles is three years or 50,000 miles for most 
components, or seven years or 70,000 miles for certain high cost parts. Staff is 
also aware that some manufacturers did not submit ElRs when the FIR 
indicated a valid four percent failure rate. 

This evidence reflects a weakness of the current reaulations and their 
inability to remedy defective components, either by recall or-other corrective 
action. Two recent examples, discussed in section IV, illustrate this problem. 
In a Toyota case which went to trial, over 300,000 vehicles with evaporative 
emissions monitors that the ARB staff determined to be defective were allowed 
to remain on the road uncorrected, and a Chlysler recall resulted in only a 
small percentage of the vehicles containing catalysts the ARB staff believed to 
be defective to be corrected by the company. 



IV. Impacts - Why Do We Need a Change? 

ARB'S emission warranty reporting and recall regulations have prompted 
a number of recalls of defective components. Nevertheless, over time 
manufacturers have exploited weaknesses in the regulations to avoid taking 
corrective action for some defective components. These weaknesses stem 
from regulatory provisions that have been interpreted to require the ARB in a 
contested recall to undertake time-consuming, resource-intensive testing to 
prove that each known class or category of vehicles with a pervasive emission 
component failure will exceed quantitative emissions standards on average 
over the useful life. Especially in cases that involve large vehicle populations 
or component failures that occur gradually, this standard is unrealistic, 
frustrates addressing known defects and effectively prevents recalls in 
situations where they are warranted. Under the current regula~tions, the 
potential expense of conducting emission testing to support a contested recall 
may alone deter the ARB from ordering one. 

The current regulations authorize recalls as the sole means of 
addressing failures of emissions components, and do not explicitly provide for 
other types of corrective action such as extended warranties. In many 
situations an exqended warranty can be effective in assuring defective 
components are replaced. Manufacturers have voluntarily agreed to extend 
warranties in many cases, as shown in Figure 1, however ARE) can not order a 
manufacturer to extend a warranty. 

In addition, the current reaulations were adopted before the Board 
adopted the on-board diagnosticregulations and do not reflect: the ability of 
OBD systems to demonstrate when component failures occur and test 
procedures have been violated. When combined with a warranty, OBD can be 
effective in ensuring owners replace defective emission components. 

B. Specific Cases and Potential lmpacts 

Discussed below are two "real world" cases involving known emission- 
control defects that, in staff's opinion, did not result in proper torrective action. 
They are the driving factors for staff's proposal. 

Daimler-Chwsler Corporation OBD Catalvst Case 

Through its EWlR program, the ARB determined that some 151,000 
Daimler-Chwsler Corporation (DCC) 1996 through 1999 modesl-year light-duty 
trucks were equipped with catalytic converters with internal substrates that 
would beain to rattle, ultimately fall apart and exit through the exhaust pipe. 
Some individual engine familywarranty claim rates exceeded 72 percent, 



clearly indicating a systemic problem. Individual light-duty trucks exhibited 
hydrocarbon emission levels more than three times the applicable standard. 
DCC would not agree to recall all of the affected light-duty trucks. 

Faced with the burden of testing 30 individual engine families to show an 
emissions exceedance, on average, for each family, the ARB instead entered 
into a settlement agreement with DCC that corrected some, but not all, of the 
light-duty trucks in question. Of the 151,000 trucks with EWlR rates greater 
than four percent, only about 41,000 (27%) were recalled under the agreement. 
The staff believes that more than 100,000 DCC light-duty trucks are operating 
in California with potentially defective catalytic converters. Also, the OBD 
system on some of these trucks failed to detect the disintegrated catalysts. 

To provide a sense of the potential emission'impact of the failure to 
recall the 100,000 DCC trucks with defectively designed catalytic converters, 
staff has analyzed a best case and a worst case scenario. In the best case 
scenario, we assumed the catalysts cracked but did not fully disintegrate. 
Some of the vehicles ARB tested were in this condition, and data showed a 
0.18 gram per mile NOx increase compared to a vehicle with a normal catalyst. 
Note in this case the vehicle with the cracked catalyst did not exceed the 
emission standard, even though it had higher emissions. We assumed only 20 
percent of the affected catalysts had cracked catalysts, and the rest would not 
deteriorate over their remaining life of 8 years. In the worst case scenario, we 
assumed the catalyst would continue to deteriorate to 1.7 times the emission 
standards (i.e., just below the OBD threshold of 1.75 times the emission 
standards). Assuming that 72 percent of the vehicles experienced this amount 
of catalyst deterioration (equal to the worst performing engine family that used 
the defective catalvst, with a remaining vehicle life of 8 years) the results of this 
failure would increase by a factor of 48 times the total ion-methane 
hvdrocarbons INMHC) plus oxides of nitrogen (NOx) as compared to the first 
scenario causing a significant excess emissions impact on air quality. The 
following table contains the results. 

Table 1 
Potential Smog-Forming Emission Increases 

Due to DCC Defective Catalysts 
100,000 Light Duty Trucks 

Cracks 

Deteriorates 

ROG 
Emission 
increase 

per Vehicle: 
!$mi 
0.002 

1.7'STD 
,, (,,,=, 

NOx 
Emission 
lncrease 

per Vehicle: 
glmi 
0.183 

1.7 ' STD 
(1.67) 

Exceeds 
standards? 

NO 

YES 

NOx 
Cumulative 

emission 
Increase: 
tons/year 

54.4 

1783.4 

Assumed 
%of  fleet 

with 
defective 
catalysts 
20% 

72% 

NMHC 
Cumulative 
emission 
increase: 
tonsfyear 
0.59 

837.1 



As shown in the table, the emission increase of these trucks, which 
account for only 0.04 percent of the on-road fleet of light duty vehicles, are 
significant in both the best and worst case scenarios. 

Tovota Motor Corooration OBD Evaporative Diaanostics Case 

In 1998, the ARB ordered the recall of more than 330,0100 Toyota Motor 
Corporation 1996 through 1998 model-year passenger cars arid lighi-duty 
trucks due to an identified defect with the evaporative emission leak-check 
monitor of the vehicles' OBD system. The recall was contested by Toyota and 
ultimately brought before an administrative law judge to deterrnine if the recall 
was justified. In his ruling that was based on current regulatory language, the 
judge determined that an exceedance of the applicable emiss~~ons standards 
must to be demonstrated by the ARB to allow the recall order to be 
enforceable. 

The ruling resulted in more than 300,000 Toyota vehicles operating in 
California todav with what staff believes to be defective OBD svstems. 
Regardless of khether or not the ARB demonstrated that emiskion standards 
were exceeded on average, without the proper recall repairs, these vehicles will 
not identify a leak in the evaporative emission control system of individual 
vehicles. The owners will not be notified bv the OBD's malfunction indicator 
light that their vehicles are emitting exces~emissions and the problem will not 
be detected during a Smog Check inspection. As a result of this recall case, 
the Board, in a subsequent action, adopted regulations that augment staff's 
abilitv to oursue corrective action for OBD-specific failures wittrout < .  

demonstrating the affected vehicles on average exceed an err~ission standard. 
The staff's proposal will accomplish the same objective for the emission 
warranty reporting and recall program. 

V. Legal Analysis 

A. How The Warranty Reporting and Recall Regulations Work Now 

Currently, exceeding emissions warranty reporting levels in a particular 
~roduct line starts an ARB Executive Officer (EO) inquiry into whether a recall 
is appropriate. "An engine family, test group or a subgr6up shall be subject to a 
recall when the number of failures of a specific emission-related component 
exceeds the failure levels" in emission information warranty reports set forth in 
title 13 CCR section 2143, This happened, for example, in the DCC case 
mentioned above, making them subject to recall, unless the EO "determines 
that a recall is unnecessary pursuant to the criteria set forth in Section 2148(a) 
and 2148(b)" (13 CCR section 2143.) . "Subject to recall" means that the 
vehicles may be recalled by the EO based on this warranty information, 
provided the EO makes the findings required by section 2123(a), but the 
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manufacturer may challenge the EO's recall order by requesting a hearing. 
Exceeding the current warranty reporting thresholds is one piece of evidence 
that would be considered in such a hearing. 

The warranty reporting regulations (sections 2141-2148) offer an 
opportunity to require manufacturers to submit data about the emissions 
consequences of failing components, but in practice obtaining this information 
has been difficult given the number of reports filed, limited staff and resources 
to review them, lack of cooperation by manufacturers and limited 
consequences for manufacturers providing incomplete information. 

The EO is obligated to review the emission information reports and other 
relevant information before orderinq a recall. Section 21 48(a) requires the EO 
to consider a number of criteria in deciding whether to issue a recall order (e.g., 
validity of data, emission impact of failure on individual engines, increased 
tampering, and performance). If the manufacturer demonstrates to the EO's 
satisfaction that the failure is limited to a "less-than-substantial" uercentaae of - 
vehicles and does not represent a "pervasive defect . . . likely to'affect a 
substantial number" of vehicles but is likely to be corrected under warranty, 
then no recall shall be required. Section 2148(b). 

If, however, the EO determines that a recall may be warranted, the EO 
may issue a recall order if he or she can make the findings the regulation 
requires. These findings are that, "a substantial number of a class or category 
of vehicles or engines produced by that manufacturer, although properly 
maintained and used, contain a failure in an emission-related component 
which, if uncorrected, may result in the vehicles' or engines' failure to meet 
applicable standards over their useful lives; or whenever a class or category of 
vehicles or engines within their useful lives, on average, do not conform to the 
standards . . ." Section 2123 (a). If the EO makes these findings, the 
manufacturer must be notified that the EO has determined that a recall is 
warranted. Section 2149. The EO may base the determination on "warranty 
information reports, field information reports, enforcement testing results, or 
any other information". Section 2123(a). 

These findings form the elements of the case that the EO has to 
address to prevail in the event that a manufacturer requests a hearing to 
contest the EO's recall order under section 2124. When the EO makes the 
findings, exceedance of the emission standards is presumed, unless the 
manufacturer provides evidence that it tested properly maintained vehicles 
containing the defect according to the regulation's requirements and the 
vehicles pass. Section 2147. The manufacturer may elect to provide this 
rebuttal evidence when the recall order is issued, or later if the manufacturer 
requests a public hearing to challenge the EO's finding of nonconformity and 
the necessity for or the scope of any ordered recall. Section 2124. This is 
what occurred in the Toyota case. 



At the hearing, the manufacturer (and the EO) may offer evidence about 
the emissions impact of the alleged defect and this becomes the pivotal issue 
in decidina whether the EO's recall order will be upheld. Health and Safetv 
Code section 431 05 provides that vehicles may be recalled for violations df 
emission standards or test procedures. In the Toyota recall case the iudne - - 
held that ARB had to show'a violation of the emission standards to get even an 
OBD recall. 

In-use vehicle enforcement test procedures provide a way of provina the 
emissions impact of an alleged defect. . ~hese  procedures require that t hek0  
obtain 10 properly maintained vehicles in the suspect engine family, test group 
or subgroup (Section 2137) and test them according to the requirements of 
section 2139. If three or more vehicles fail, the EO must inform the 
manufacturer, which is required to subma an emissions informistion report 
(EIR). The vehicles are subject to recall, pending the EO's review of the report. 
if, hdwever, the tests under section 2139 indicate that the average emissions of 
the test vehicles exceed the standards for any pollutant, the EO may order a 
recall, unless the manufacturer submits an influenced recall plan. Section 
2140. In practice the expense of conducting this kind of testing, especially in 
cases involving large vehicle populations or components that fail over time, has 
been a major deterrent to ordering a recall at all. 

In cases involving large vehicle populations or components that fail - - 
gradually, it is virtually certain that manufacturers will request hearings and 
contest the EO's recall order rather than implementing a recall, given the 
stakes involved. The current regulations also encourage manufacturers to wait 
and present the emissions testing to support their rebuttal case in the hearing, 
not before. This is what occurred in the Tovota recall hearina. The current . - -  
regulations make it also likely that manufacturers will do extensive testing to 
rebut the oresumcjtion of emissions exceedance. In the DCC case, despite the - .. 

Dervasive'nature bf the problems plaguing the catalysts on the affected. 
vehicles, the amount of emission testing that the current regulsrtions would 
have required if a recall had been ordered effectively prevented the pursuit of 
that remedy. And, the current regulations provide for no remedy other than 
recall, despite the fact that the statutes authorize other types of corrective 
action. 

B. ARB'S Authority to Order Recalls or Corrective Action 

Health and Safety Code Section 431 05 provides: 

"No new motor vehicle, new motor vehicle engine, or motor vehicle with 
a new motor vehicle engine required pursuant to this part to mlaet the emission 
standards established pursuant to Section 43101 shall be sold to the ultimate 
purchaser, offered or delivered for sale to the ultimate purchaser, or registered 



in this state if the manufacturer has violated emission standards or test 
procedures and has failed to take corrective action, which may include recall of 
vehicles or engines, specified by the state board in accordance with regulations 
of the state board. If a manufacturer contests the necessity for, or the scope 
of, a recall of vehicles or engines ordered pursuant to this section and so 
advises the state board, the state board shall not require such recall unless it 
first affords the manufacturer the opportunity, at a public hearing, to present 
evidence in suwwort of the manufacturer's objections. If a vehicle or engine is 
recalled pursuant to this section, the manufacturer shall make all necessary 
corrections s~ecified by the state board without charge to the registered owner 
of the vehicle or vehicle with such engine or, at the manufacturer's election, 
reimburse the reaistered owner for the cost of making such necessaw 
corrections. 7he-procedures for determining, and the facts constituting, 
com~liance or failure of compliance shall be established by the state board." 
~mdhasis added. 

Health and Safety Code section 43105 gives ARB a great deal of 
authority to order a recall or other corrective action for violations of its emission 
standards or test procedures. Along with this authority, section 43105 gives 
ARB wide discretion to determine the facts constituting compliance with 
emission standards and test procedures, to fashion remedies for 
noncompliance and to adopt procedures for making these determinations. 
The proposed amendments all fall within section 43105's grant of authority, 
and within the authority bestowed by the other statutes discussed below as 
well. 

Warranty reporting thresholds are linked to vehicle durability and can 
also be considered test procedures, the violation of which would entitle ARB to 
order recall or other corrective action. The Health and Safety Code contains 
no definition of the term "test procedures" comparable to the definition it 
provides for "emission standards", but the language of sections 43104 and 
43105 suggests that "test procedures" means the test procedures that 
manufacturers must conduct to obtain ARB'S certification to sell their products 
in California. Health and Safety Code section 43104 provides, in pertinent part: 

"For the certification of new motor vehicles or new motor vehicle 
engines, the state board shall adopt, by regulation, test 
procedures and any other procedures necessary to determine 
whether the vehicles or engines are in compliance with the 
emissions standards established pursuant to Section 431 01. " 

The staff proposes to make the warranty reporting thresholds patt of existing 
test procedures, providing solid grounds for the ARB to order recall or other 
corrective action when a warranty reporting threshold is violated. 



Health and Safety Code section 39027 defines "emission standards" as 
"specified limitations on the discharge of air contaminants into the 
atmospheren. The Staff believes that many warranty claims are made because 
owners are prompted to seek repairs by their vehicies' OBD systems. OBD 
systems use malfunction criteria based on numeric multiples of various 
certification emission standards and are themselves numerical, quantifiable 
emission standard under Health and Safety Code sections 39027~. This lends 
further statutoly support for the staff's proposal. 

The staff also believes that the proposed amendments find support in 
Health and Safety Code section 43106, which provides: 

"Each new motor vehicle or engine required pursuant to this part 
to meet the emission standards established oursuant to Section 
43101 shall be, in all material respects, substantially th~. a same in 
construction as the test motor vehicle or engine, as the case may 
be, which has been certified by the state board in accordance 
with this article. However, changes with respect to new motor 
vehicles or engines previously certified may be made if such 
changes do not increase emissions above the standards under 
which those motor vehicles or engines, as the case may be, were 
certified and are made in accordance with procedures specified 
by the state board." 

At the time of certification, manufacturers test prototype vehiclm3s to 
demonstrate that their emissions control components will be d ~rable and 
last for the useful life of the vehicle. When emissions components then 
fail at the rate of four percent or 50 in use, the staff believes that this is 
strong evidence that the production vehicles are not, in all matjerial 
respects, substantially the same in construction as the test vehicles, and 
are in violation of Health and Safety Code section 43106 and test 
procedures. 

There are several other sources of statutory authority to adopt the 
proposed amendments to the warranty/recall regulations. For example, 
Health and Safety Code section 39600 bestows broad authority on the 
ARB to "do such acts as may be necessary for the proper execution of 
the powers and duties granted to, and imposed upon, the state board by 

For example, exhaust after-treatment devices play a critical role in reducing 
emissions (often bv themselves reducina emissions by over 95 percent) and a 
failure idekfied by the OBD system such cases indicates an e:~ceedance of 
the emission standard by 1.75 times. 



this division and by any other provision of law." Health and Safety Code 
section 39601 requires the ARB to adopt regulations to carry out the 
duties that section 39600 bestows. 

The staff's proposal establishes, on the whole, test procedures and 
standards to determine compliance with the test procedures and possibly 
emission standards ARB has adopted or will adopt. This provides a basis of 
authority for the staff's proposal similar (but not identical) to the authority that 
supports ARB'S 2003 amendments to the OED recall regulations: 

"The adopted OBD II regulation, title 13, CCR 
sections 1968.1, and the proposed regulation for 2004 and 
subseauent model vear vehicles. title 13. CCR section 1968.2. 
establish both emission standards and test procedures for 
certification to those standards. The ARB exoresslv adooted title 
13, CCR section 1968.1 pursuant to authority granfed by the 
Leaislature to adopt and implement emission standards and test 

under'the ~ealt'h and Safety Code. Likewise, the 
staff is ~ r o ~ o s i n a  that section 1968.2, title 13, CCR be adopted , , 

pursuant to the same authority. In so acting the Board has not, 
and will not have, exceeded its authority under the statute. The 
existing and proposed regulations clearly establish quantitative 
emission standards for most, if not all, of the maior monitoring 
systems (e.g., detection of malfunctions before emissions exceed 
1.5 times the applicable tailpipe emission standard). These 
malfunction criieria establish specified limitations on the 
discharge of air contaminants into the atmosphere and thus meet 
the definition of "emission standards" as defined at section 39027 
of the Health and Safety Code." (Staff Report: Initial Statement 
of Reasons for proposed ~ulemaking, "~echnical Status and 
Revisions to Malfunction and Diagnostic System Requirements 
for 2004 and Subsequent Model Year passenger cars, Light- 
Duty Trucks, and Medium-Duty Vehicles and Engines (OBDII)" 
("OBDII ISOR", p. 72.) 

The staff's proposal would establish the warranty reporting levels as part 
of the certification test procedures, the violation of which would entitle 
the Executive Officer to order a recall or other corrective action, just as 
the violation of the requirements of the OBD regulations authorize a 
recall or other corrective action also. 

The rationales advanced for the OED recall regulations are discussed 
further below because they relate to the warrantylrecall proposal in several 
other ways, but first some of the other sources of statutory authority for the 
proposal are listed here. 

Health and Safety Code section 43013(a) provides: 



"The state board may adopt and implement motor vehicle 
emission standards, jn-use performance standards, anti motor 
vehicle fuel specifications for the control of air contaminiants and 
sources of air pollution which the state board has found to be 
necessary, cost-effective, and technologically feasible, ito carry 
out the purposes of this division, unless preempted by federal 
law." 

Health and Safety Code section 43018 provides, in pertinent part: 

"(a) The state board shall endeavor to achieve the maximum 
degree of emission reduction possible from vehicular and other 
mobile sources in order to accomplish the attainment of the state 
standards at the earliest practicable date. 

(b) Not later than January 1, 1992, the state board shall take 
whatever actions are necessary, cost-effective, and 
technologically feasible in order to achieve, not later than 
December 31,2000, a reduction in the actual emissions; of 
reactive organic gases of at least 55 percent, a reduction in 
emissions of oxides of nitrogen of at least 15 percent from motor 
vehicles. These reductions in emissions shall be calculated with 
resoect to the 1987 baseline vear. The state board also shall take 
act/on to achieve the maximum feasible reductions in particulates, 
carbon monoxide, and toxic air contaminants from vehicular 
sources. 

(c) In carrying out this section, the state board shall adopt 
standards and regulations which will result in the most cost- 
effective combination of control measures on all classes of motor 
vehicles and motor vehicle fuel, including, but not limited to, all of 
the following: 

(1) Reductions in motor vehicle exhaust and evaporative 
emissions. 

(2) Reductions in emissions from in-use emissions from motor 
vehicles through improvements in emission system durability and - 
performance. 



(3) Requiring the purchase of low-emission vehicles by state fleet 
operators. 

(4) Specification of vehicular fuel composition." 

Also see Health and Safety Code sections 431 01 and 43102. 

C. The OBD II Recall Regulations 

Issues of authority arose when the Board adopted amendments to the 
OBD II recall procedures, title 13 CCR sections 1968.1-1968.5. In the staff 
report for that regulation the staff discussed several rationales for adopting the 
OBDll regulations that apply here as well. First is that failure of an emission- 
related part should be grounds for a recall, irrespective of whether the failure 
causes a quantifiable increase in tailpipe or evaporative emissions of the entire 
group of affected vehicles: 

"the proposed regulation would clarify that in ordering a recall of a 
nonconforming OBD II system, the Executive Officer would not 
need to demonstrate that the nonconforming system directly 
causes a quantifiable increase in the tailpipe or evaporative 
emissions of the entire arouD of affected vehicles nor would a - .  
manufacturer be able to overcome the recall by making such a 
showina. The recall of an effectivelv nonfunctional monitorina - 
systemys necessary because the existence of such a 
noncomplying system effectively defeats the purposes and 
objectives of the OBD program and potentially undermines the 
emission reduction benefits that have been projected from 
adopted motor vehicle emission reduction programs. It has been 
the long-standing position of the ARB that it is necessaly to repair 
or replace such nonconforming systems because they are not 
capable of detecting future malfunctions of the vehicle's emission 
control systems and that this would likely lead to future emission 
increases." OBD Recall ISOR pp. 78-79. 

Second is that while it is inherently speculative to forecast the future 
emissions consequences of failed emissions components that fail over time it is 
beyond dispute that as motor vehicles age and accumulate high mileage, their 
emission control systems deteriorate and increasingly malfunction, causing 
emissions from motor vehicles to increase, and for these reasons, the ARB 
needs to be able to order recalls on the basis of failing emissions-related 
components, not just on the basis of average emissions exceedances in an 
affected vehicle group: 



"As stated, it is beyond dispute that as motor vehicles age and 
accumulate high mileage, their emission control systems 
deteriorate and increasingly malfunction, causing emissions from 
motor vehicles to increase. The ARB adopted the OBD II 
requirements to address this problem and, specifically, to provide 
assurance that when malfunctions in emission control systems do 
occur, they will be expeditiously discovered and repaired. To 
properly perform these objectives, the OBD II system itself must 
be functional and capable of detecting malfunctions wh?n they 
occur. To minimize potential emission increases in fut~re years, 
it is imperative that the identified, effectively nonfunctional OBD II 
systems be recalled and repaired at the time noncompl ance of 
the svsterns is discovered. No one knows or can accuratelv 

how well emission control systems of different 
manufacturers will work 10. 20, or more vears from now. This is . . 
especially true when vehicles are being required to meet 
increasingly stringent emission standards, requiring nevv and 
complex technologies to be utilized. 

Contrary to the contentions of the automobile manufacturers, any 
forecasting of future compliance with tailpipe and evaporative 
emissions standards would be much more difficult to do in the 
case of an OBD II nonconformity than in the case of failed 
emission related component. In the latter case, the manufacturer 
knows specifically what emission-related component has failed 
(and the manner in which it has failed) and can conduct in-use 
emission testina of the vehicle fleet with the known failed part. In 
the case of thenonconforming OBD II system, the only thing 
known is that the OBD ll monitor is not working. At the time of 
such failure, neither the Executive Officer nor the man~~facturer 
knows what emission-related part or combination of pa~rts m i ~ h t  
fail in the immediate or distant future without illumination of the 
MIL. Such an evaluation, which entails the ability to accurately 
predict which part@) will fail, in what manner, at what failure rate, 
and at what point in the vehicle's life, would be, at best, extremely 
speculative. 'As stated before, appropriate remedial action should 
be based solelv on compliance (or lack of) with the OBD II 
requirements. ?he abilG of the Executive Officer to orcler 
appropriate remedies, including recall, irrespective of a finding of 
d'ir.ect'emissions consequences, is also necessary so that 

- 

California can continue to meet its obligations under thle federal 
CAA that the states incorporate OBD checks as part of their 
inspection and maintenance (IIM) programs. This has been an 
objective of the OBD II regulation since its inception." I:OBD 
ISOR pp. 79-80.) 



Based on its experience, the staff believes that it is also inherently 
speculative to forecast future compliance in the case of emissions 
related components. 

Third is that properly operating emissions components are crucial to the 
success of OBD and I/M programs: 

"To protect the benefits of an OBD-based IIM check, it is 
imperative that functional and viable OBD II systems are installed 
in all certified vehicles. To assure that they are, it is necessary to 
assure that all OBD II systems that are found to be effectively 
nonfunctional be recalled and repaired, irrespective of whether 
one can make a showing that the vehicles, equipped with such 
nonfunctioning systems, on average comply with applicable 
tailpipe certification standards." (OBD II ISOR p. 81 .) 

The OBD II ISOR contains this final summary of the authority issue: 

"In summary, given that the OBD II regulation establishes both 
emission standards and test procedures that are required for 
certification of new motor vehicles, the ARB has undisputed 
authority under Health and Safety Code section 43105 to adopt 
the OBD 11-specific enforcement regulation. Beyond this express 
grant of authority, Health and Safety Code, section 39600 further 
entrusts the ARB with general powers to do such acts as may be 
necessarv for the proper execution of the powers and duties 
granted t i  it unde; ~ea l th  and Safety code. The ARB adopted 
the OBD II reaulation pursuant to the powers and duties aranted 
to the ARB under ~ea l th  and Safety code sections 43013(a), 
43018, 43101 and 43104. Accordingl~, under its aeneral powers, 
the ARB is authorized to adopt all necessary enforcement 
reaulations to assure compliance with the OBD II reauirements." 
(OBD II ISOR pp. 91-92) . 

VI. How Staff Proposes to Change The Program 

In 2003, the Board adopted amendments to the OBD regulations (title 
13 CCR sections 1968.1 -1 968.5) to improve their enforceability. Based on its 
experience administering the emissions warranty reporting and recall 
programs, the staff proposes to amend the emissions warranty and recall 
regulations to improve their enforceability, streamline the warranty reporting 
regulations, simplify the grounds for recall, provide for other corrective action 
(including extended warranties) and clarify that hearings are available only 
when the EO orders a recall. As discussed in more detail below, the Board 



adopted the OBD program after it adopted the warranty reporling and recall 
regulations. The staff's proposal would utilize the power of Ot3D systems to 
detect violations of emissions standards and test procedures in use and 
integrate the OBD program with the emissions warranty reporting and recall 
programs, something the staff believes is long overdue.   he pr6posed 
amendments would link the emissions warranty reporting and recall proprams - 
to ARB's durability test procedures in a meaningful way.- 

The staff's experience indicates that improvements to tlhe current 
regulations should be made in the areas of warranty defect reiportina and in the 

upon which recalls or other corrective actions (such as extended 
warranties) may be ordered when warranty defect rates reach levels that 
indicate pervasive problems with emissions components exist four percent or 
50 claims, whichever is greater. Based on this experience, the staff believes 
that the improvements it is proposing and other proposed imp~~vements such 
as clarifying when hearings are available consistent with Health and Safety . - 
Code section 43105 would increase the likelihood that failina emissions 
components will be corrected and excess emissions attributablle to them will be 
avoided. The staff believes that it does not serve the aoals of the ARB's motor 
vehicle emissions control program to allow, as the current reg~~lations do, 
manufacturers to avoid correctina emissions comwonents that fail in sianificant 
number in use by showing that the affected vehicies will not on average violate 
numerical emission standards over their useful lives. The staff believes that 
when emissions components fail in significant numbers in use it is very likely 
that excess emissions will occur and, further, that it is reasonable for 
manufacturers to be dequired to correct these components, or at least to extend 
the emissions warrantv awwlicable to them so that consumers, warned of the . . .  
failures by their vehicles' on-board diagnostic systems, will be abie to have the 
failing components repaired or replaced under warranty. The proposed 
amendments would accomplish these goals. 

After the Board adopted the emissions warranty reporting and recall 
regulations in 1988, it adopted the on-board diagnostic (OBD) regulations and 
amended them several times, most recently in 2003. The OBD systems have 
matured over time and the OBD program has proven to be qu te effective, but it 
has not been integrated into the warranty reporting and recall xograms. The 
staff believes that it is time to utilize in the emissions warranty and recall 
programs the ability of OBD systems to detect failing emissions components 
and alert drivers to their presence. OBD systems and the warranty claims they 
generate can provide data that demonstrates when a pervasive problem with 
emissions control components exists. OBD systems also employ malfunction 
criteria that indicate when individual vehicles violate emission standards. The 
proposed amendments would capitalize on these powerful abilities of OBD 
systems to improve the emissions warranty reporting and recall regulations by 
integratinq the emissions warranty reporting, recall and OBD programs. The 
staffproposes to do this by establishing that when defects reported in the 
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warranty process reach a level of four percent or 50 (whichever is greater) in 
any engine family or test group, the Executive Officer may order that the 
affected vehicle population be recalled or subjected to corrective action. 

The proposed amendments would establish that excess warranty claims 
rates are violations of the durability requirements of ARB'S test procedures. 
The proposed amendments would link the test procedures' durability 
requirements with actual component durability as demonstrated by emissions 
warranty data and OBD detection capabilities. By forging this link, the 
proposed amendments would integrate a number of ARB programs: the test 
procedures, emission standards, emissions warranty reporting, recalls and the 
OBD program. OBD detection of failing emissions components can 
demonstrate violations of emissions standards and/or test procedures. The 
proposed corrective action would include recall or requiring manufacturers to 
extend warranties for failing emissions control components to specified periods 
during which time OBD may warn additional owners to take their vehicles in to 
have the failing components repaired. It should be noted that any replacement 
part utilized in any corrective action shall be of improved quality and durability. 

Since the thrust of the warranty reporting threshold is the durability of 
vehicles' emission control systems, the durability portion of the test procedures 
is an entirely appropriate place to forge a link between the proposed warranty 
reporting and recall amendments and the test procedures. Durability 
provisions exist in ARBS test ~rocedures.~ It is here where the proposed 
regulations would establish a link between the test procedures and the 
~rooosed warrantv reportina thresholds by amending these sections to include . . 
h that incorporates the warran$reporting threshold, requiring that at 
certification, manufacturers must present data proving that its emission related 
components will not fail in use at rates higher than the warranty reporting 
threshold and Drovidina that exceeding the warranty thresholds would entitle 
the ARB to order recalior other corrective action on the grounds that the 
exceedance is a violation of the test procedures. This would make it clear that 
since violating the warranty reporting threshold would constitute a violation of 
the test procedures it would be grounds for ordering a recall or other corrective 
action. 

See: Section 1961(d) and the "California Exhaust Emission Standards And Test Procedures 
For 2001 And subsequent Model Passenger Cars. Light-Duty Trucks And Medidm-D~ty 
Vehicles." section 1956.8(b1 and the Exhaust Emission Standards and Test 
procedures for 2004 and 'Subsequent Model Heavy-Duty Otto-Cycle Engines," section 1956.8(c) 
and the "California Exhaust Emission Standards and Test Procedures for 2004 and Subsequent 
Model Heavy-Duty Diesel-Engines and Vehicles," section 1976(c) and the "California 
Evaoorative Emission Standards and Test Procedures for 1978 and Subseauent Model Motor 
vehicles," and section 1978(b) and the incorporated "California Refueling   mission Standards 
and Test Procedures for 2001 and Subsequent Model Motor Vehicles. 



B. Specific Changes 

1. Proof of Violations 

Staff is proposing to establish that a violation exists and corrective action 
is triggered when the valid component failure rate exceeds four percent as 
basedon a manufacturer's EWlR reports. The corrective acticm, whether an 
extended warranty or recall, will be determined by whether or riot the 
comDonent is an exhaust after-treatment device and/or is OBDl monitored as 
listeh in the corrective action section below. Thus, the current proposal would 
clarify that a demonstration that the emissions on average for ihe entire group 
exceed an emission standard is not required to take corrective action. 

As mentioned previously, Health and Safety Code Section 43106 
requires manufacturers to produce a vehicle or engine that is "all materials 
respects, substantially the same in construction as the [certification] test motor 
vehicle or engine...". Below is an excerpt from the California Passenger cars, 
Light-Duty Trucks, and Medium-Duty Vehicles test procedures which 
incorporates by references Title 40, Code of Federal Regulations (CFR), 
$86.1823-01(e). This section lays out requirements for the vehicle's, and in 
this section particularly the emission component's durability requirements. 

586.1 823-01 (e) Emission component durability. The rr~anufacturer shall 
use good engineering judgment to determine that all emission-related 
components are designed to operate properly for the full1 useful life of 
the vehicles in actual use. 

When a sionificant number of emission-related components fail in 
customer servicerthis is evidence that production vehicles.do  not satisfy this 
reauirement since a component, which did not fail during Certification testing, is 
no; failing at an unacceptable rate within the vehicle's useful life. The ARB 
believes that the failure of emission-related components is a unique situation 
and cannot be held to a typical in-use noncompliance decision by simply 
averaging emission exceedances over the useful life. 

Using the authority cited in H & S Code Sections 43105 and 43106, the 
intent of the adopted emission warranty and recall regulations, and the intent of 
the emission certification test procedures, it is clear that ARB must ensure the 
durability of the emission control systems, at minimum, for the full useful life of 
the vehicles and engines. Therefore to make clear the link beltween the 
warranty regulations and the test procedures, staff is proposing adding 
language to the test procedures that states when in-use warranty reporting 
indicates a systemic defect exceeding four percent % constitutes a violation of 
the test procedures, e.g., for light duty vehicles: 



586.1823-01 October 6,2000. Amend as follows: Add the following 
sentence to the first paragraph: Beginning with 2010 model-year 

- 

vehicles or enqines, at the time of certification manufacturers shall 
demonstrate tbat the emission control devices on their vehicles or 
engines will not exceed a valid failure rate of four percent or 50 claims, 
whichever is greater, in an engine family, test group or subgroup over 
the useful life of the vehicles or engines they are installed in. If any 
emission control device fails at thisrate, that constitutes a violation of 
these test ~r0ced~reS and it entitles the Executive Officer of the Air 
~esources Board to require that the vehicles or engines they are 
installed in be recalled or subjected to corrective action as set forth in 
title 13 CCR, Division 3, Chapter 2, Article 5, sections 2166 through 
2174, 

Staff believes adding the requirement in the test procedures will ensure 
the manufacturer understands its obligations during the certification process to 
accurately represent the durability of emission control components. 

2. Corrective Action 

Manufacturers will continue to be required to perform corrective action 
for identifiable emission-related component defects. The staff expects that 
recall will be required in a number of situations, such as when it is determined 
that an exhaust.after-treatment device or OBD computer has a systemic defect. 
Exhaust after-treatment devices are of critical importance in maintaining the 
lowest possible emission levels and they are monitored by the OBD system. 
When the OBD system detects an exhaust after-treatment device conversion 
efficiency problem and the MIL is illuminated, an exceedance of the emissions 
standards is present at 1.75 times. However, as exhibited in the DCC 
scenarios, the excess emissions can be very high even before the OBD MIL is 
illuminated. The on-board computer also plays a critical role in the operation of 
many emissions control systems, including the OBD system. 

The staff expects that the principle corrective action in many situations 
will be extended warranty coverage. The ARB will allow manufacturers to 
extend warranties to address defects. With today's technology, the OBD 
system can detect an emission-related component defect and therefore alert 
owners to the problem. Regardless of the type of corrective action, any 
replacement parts must be of improved quality and durability to ensure that the 
corrective action effort adequately addresses the problem. 

While the staff believes that any extension to the emission warranty 
period to adequately address a systemic defect emission-control component 
should be eauivalent to the entire on-road life of all affected vehicles, it is 
necessary and reasonable to limit the manufacturers' responsibility. Therefore, 
staff is proposing that the extension to the emission warranty period for 



passenger cars, light- and medium-duty vehicles will be limited to 15 years or 
150,000 miles, whichever first occurs.  his is equivalent to the emissons 
warranty period that manufacturers currently utilize for partial zero-emission 
vehicles (PZEV) and staff believes that manufacturers already design 
emission-control components to operate effectivelv for that period of time and 
mileage. ~eavy-duty'vehicles and engines used in such vehicles that are 
determined to contain systemic defects will be required to extend the warranty 
to 10 years, 200,000 miles, or 6,000 hours, whichever first occurs. 

The proposed amendments would make it clear that manufacturers may 
request hearings when recalls are ordered, and that the record would be limited 
to the information generated in the emissions warranty reports and any other 
information rewired by the Executive Officer up to the date of the recall order. 
Consistent with statute, under the staff's proposal hearings would not be 
available when other types of corrective action besides recall are ordered, but 
parties would retain all rights to challenge such orders in court. 

3. Reporting Changes 

EWlR Chanaes 

Staff has determined that quarterly EWlR submissions, while helpful for 
determinino trends for certain emission-control component failures, are not 
absolutely necessary for the effective administration of the EWlR program. 
Staff also believes that the requirement to submit an EWlR at one percent or 
25 claims (whichever is greater) is excessive since many of these components 
have been shown to never reach a valid four percent failure rate and trigger the 
consideration for corrective action. In fact, of some 3,700 emission-control 
components in EWlRs submitted each quarter, only about 32 percent or 1,200 
components have reached the four percent trigger level. The staff proposes 
the following amendments to the EWlR provisions. 

Beginning with the 2010 model-year vehicles or engines, 
manufacturers shall file an EWlR on an annual basis vvhen the 
cumulative number of unscreened warranty claims for a specific 
emission-related component replacement or repair represents at least 
four Dercent or 50 claims (whichever is greater) of the vehicles or 
engines of a California-certified engine family or test group. 
When the cumulative number of unscreened warrantv claims for a 
specific emission-related component replacement or repair represents 
at least ten Dercent or 100 claims (whichever is areater) of the vehicles 
or engines of a California-certified engine familfor test group, the 
manufacturer shall determine if a valid four percent or 50 defects 
exists. The manufacturer shall include these findings i3S a 
supplemental EWlR (SEWIR) report or may elect to proceed 
immediately to corrective action. The SEWIR will be required quarterly 



until such time as the ARB determines the report or corrective action is 
not necessary for that component. If the SEWIR indicates that the 
svstemic defect is less than a valid four percent failure rate, the 
n;anufacturer must continue to monitor their data and file a SEWlR on 
a quarterly basis. This cycle will continue until corrective action is 
taken, until warranty reporting is no longer required, or the ARB waives 
the reporting requirement. 

FIR Chanaes 

The proposed amendments will eliminate the need for an FIR report for 
the warranty reporting process. 

EIR Chanqes 

The proposed amendments will eliminate the need for an EIR report for 
the warranty reporting process. 

Shown below is a chart comparing the current regulations with the 
proposed regulations based on actual warranty reporting data taken from 
2001 -2002 model-year warranty reports. 

Figure 2- Current vs Proposed Reporling Requirements Baaed on 2001-2002 MY Data 
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Figure 2 illustrates the amount of reporting that has occurred under the 
current regulation by vehicle category, and how this may change if the 
proposed regulation is adopted. Notable is the large number of EWlRs 
(reports indicating the warranty rate has exceeded one percent) resulting from 
the current regulations, and the much smaller number of case:; where 
unscreened warranty rates exceed four percent. By increasing the threshold 
for initial reporting from one percent to four percent, the propo:jed regulations . . 
will reduce the average number of EWlRs by about 66 percenl. 

- 

Under the new proposal, the vatidation of unscreened warranty claims 
will not be required until the EWIR rate reaches ten percent. llnscreened 
warranty claim rates that are ten percent or greater nearly always result in a 
valid four percent failure level, and this triggers the process of determining 
appropriate corrective action. Once the EWlR is filed, the marlufacturers must 
continue to monitor their warranty data on a quarterly basis. When the 
unscreened claim rate reaches ten percent or 100 claims (whichever is 
greater), the manufacturer shall provide corrective action for th~e defective 
component or provide a SEWlR if the defect rate has not reached a valid four 
percent failure level. 

4. Summary of Changes 

Figure 3 shows how the proposed regulations would have affected 
corrective actions for the 2001 -2002 model vear vehicles bv vehicle cateaow - .  
had they been in place at that time: 



Figure 3 - Current vs Proposed Corrective Actlon Bared on 2001-2002 MY Wsrranly Data 
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Overall, the number of recall actions would have been reduced by over 
93 percent because most of the parts reported to be defective did not involve 
exhaust after-treatment devices. The number of extended warranties would 
probably triple, replacing most recalls and causing corrective action for 
components manufacturers argued would not cause emission exceedances, on 
average. 

Staff's proposed flow of reporting changes and corrective action 
requirements are shown in Figure 4. 



Figure 4 
Proposed Warranty Reporting and Corrective Action Reqluirernents 
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VII. Issues of Controversv 

A. Legal Authority 

Staff expects most of the controversy to center around the Board's 
authority to require the corrective actions outlined in this proposal for 
components that do not cause an exceedance of emission standards on 
average. Staff believes that there is ample lenal authority to support the 
proposal, as discussed in Sections V a& Vl, above. As we saw in the DCC 
and Toyota cases, while staff believed that there were emission impacts from 
the defects, since the ARB did not have the resources to tie the defects to the 
current emission exceedance requirement, it could not require that the defects 
be corrected, which left many vehicles in-use today with excess emissions. 
Industry's position is that staff's proposal actually creates a level of consumer 
protection of which the ARB has no authority to impose. Staff disagrees and 
believes that the proposed modifications would protect the integrity and intent 
of the certification and in-use programs and ultimately protect the emission 
benefits expected from the new vehicle and engine standards. 

Extended warranties are also an expected area of controversy. Health 
and Safety Code sections 43204-43205.5 basically provide that manufacturers 
must warrant that the vehicles they manufacture are "designed, built and 
equipped so as to conform, at the time of sale, with the applicable emission 
standards" and "free from defects in materials and workmanship" which cause 
them tol'fail to conform with applicable emission standards" for their useful 
lives. Clearly, if it were basing its proposal solely on these provisions, ARB 
would not have authority to require that manufacturers extend warranties on 
failing emissions related parts beyond the useful lives of the vehicles they are 
found in. The reason is simple-because these provisions do not authorize 
warranty coverage beyond the periods prescribed in the statutes. 

The inquiry does not end there, however. Health and Safety Code 
section 43105 prohibits manufacturers from selling vehicles in California "if the 
manufacturer has violated emission standards or test procedures and has 
failed to take corrective action,' which may include recall of vehicles or engines, 
specified by the state board in accordance with regulations of the state board." 
Emphasis supplied. This means that in the case of violations of the test 
procedures or emission standards the ARB may require by regulation other 
kinds of relief in the form of corrective action, not just recall. Furthermore, the 
Health and Safety Code does not define or limit the term "corrective action". 
This. C O U D ~ ~ ~  with the fact that Health and Safetv Code section 43105 Drovides 
that in the case of violations of the test procedures or the emission standards 
the ARB has wide discretion ("The procedures for determining, and the facts 
constituting, compliance or failure of compliance shall be established by the 
state board.") indicate that ARB does have the authoritv to reauire that 
warranties on failing emissions related part must be eiended'beyond the 
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useful lives of the vehicles thev are installed in. Extended warranties for failina 
emission control components is simply one type of corrective action, one made 
particularly effective because of the ability of OBD systems to detect 
malfunctions and warn owners to seek repairs. Again, the aut~hority for doing 
this is not located in Health and Safetv Code sections 43204-4.3205.5 which 
provide the authority for requiring the basic emissions wanan@{, but in Health 
and Safetv Code section 43105 that provides the ARB with wide discretion to 
require recalls or other corrective action in the event of violations of emission 
standards or test procedures. 

Under the proposed reaulations, warrantv extensions would be reauired 
where component failures exceeded the warran& reporting threshold, l i n k  to 
the test procedures, entitling the ARB to order corrective action, in this case an 
extended warranty. It is also notable that Health and Safety Code sections 
43204-43205.5 do not place any limitations, explicit or othenvi.se, on ARB's 
authority to order corrective action under Health and Safety Code section 
43105. Similarly, given ARB's wide discretion in this area, there is no legal 
impediment to requiring manufacturers to recall the affected vehicles or provide 
extended warranties for them. One factual rationale for doing this is similar to 
the one advanced in the OBD recall rulemaking-that projecting failure rates 
and future emission of failing components is highly speculative, but it is certain 
that emissions components fail more frequently as they age. \Nhen OBD 
svstems detect these future failures of components that have :systemicallv 
failed during the vehicles' useful lives, they should be remedied; either b i  recall 
or other corrective action such as extended warranty. 

B. Independent Service Facilities Warranty Station Designation 

The independent service and repair industly and afterrr~arket parts 
manufacturers' associations have requested that the proposed amendments 
include the provision that would allow their members to apply and be qualified 
as 'Warrant; repair stations" as defined in title 13, CCR, Section 2035. The 
proposed amendments should not have an impact on the independent service 
hnd repair industry and aftermarket parts manufacturers since the proposal 
deals with relatively new vehicles and engines that are most commonly 
serviced at new car dealerships. The proposed recall and/or extended 
warranty reauirements are strategies utilized by the ARB for many years. Only 
those emission-control components that are determined to be systemic 
defects, and corrective action is the vehicle or engine manufac:turer's 
responsibility, would be affected. Staff feels the amount or work redirected from 
independent facilities will be minimal and therefore does not warrant the 
regulatory change. 



VIII. Air Qualitv, Environmental, and Economic Impacts 

The proposed amendments will have a positive impact on air quality by 
ensurina that California-certified vehicles or engines that have been identified 
to contain systemic emission-control components defects are subjected to 
effective corrective action. Through improved reporting, failure analysis, and 
effective emission repair work, theamendments will h i p  ensure that the 
emission benefits attributed to California's stringent exhaust and evaporative 
emission standards will be fully realized in-use. 

A. Environmental Justice 

State law defines environmental justice as the fair treatment of people of 
all races, cultures, and incomes with respect to the development, adoption, 
implementation, and enforcement of environmental laws, regulations,.and 
policies (Senate Bill 115, Solis; Stats 1999, Ch. 690; Government Code 
3 65040.12(c)). The Board has established a framework for incorporating 
environmental iustice into the ARB'S programs consistent with the directives of 
State law.   he policies developed applyto all communities in California, but 
recognize that environmental justice issues have been raised more in the 
context of low income and minority communities, which sometimes experience 
higher exposures to some pollutants as a result of the cumulative impacts of air 
pollution from multiple mobile, commercial, industrial, areawide, and other 
sources. 

Over the past twenty years, the ARB, local air districts, and federal air 
pollution control programs have made substantial progress towards improving 
the air quality in California. However, some communities continue to 
experience higher exposures than others as a result of the cumulative impacts 
of air pollution from multiple mobile and stationary sources and thus may suffer 
a disproportionate level of adverse health effects. 

The emission reductions resulting from adoption of the proposed 
regulatory revisions will potentially affect all vehicles, and thus emission 
reductions will occur statewide. To the extent that communities have a 
disproportionate population of older cars, the benefit of the extended warranty 
may provide relatively greater air quality benefit to these communities. 

B. Economic Impacts 

The Administrative Procedures Act requires that, in proposing to adopt 
or amend any administrative regulation, state agencies shall assess the 
potential for adverse economic impacts on California business enterprises and 
individuals, including the ability of California businesses to compete with 
businesses in other states, and fiscal impacts on state and local agencies. 
Below is staff's assessment of the economic impacts of this proposal. 



C. Cost to State Agencies 

The implementation of these regulations in 2010 is expiacted to result in 
additional corrective actions compared to the current regulations. If overall 
reliability of components does not improve compared to-today, it will require up 
to two additional ARB staff to ensure proper corrective actions are taken at a 
cost to the ARB of approximately $200,000 per year. 

The proposed amendments are not expected to create ,additional costs 
to any other state agency, local district, or school district, including any 
federally funded state agency or program. 

D. Costs to Engine and Motor Vehicle Manufacturers 

The businesses to which the proposed requirements are addressed and 
for which compliance would be required are manufacturers of California motor 
vehicles. There are presently 34 domestic and foreign corporations that 
manufacture California-certified passenger cars, light-duty trucks, and medium- 
duty gasoline and diesel fueled vehicles that would be subject to the proposed 
amendments. Only one motor vehicle manufacturing plant (NIJMMI) is located 
in California. For motor vehicle manufacturers to comply with the proposed 
regulatory action, the costs are expected to be negligible. Moreover, 
manufacturers are expected to comply with all applicable laws. For 
manufacturers that continue to produce vehicles or engines with defective 
components, recall andlor warranty costs will intrease. The amount cannot be 
quantified at this time. Manufacturers will experience some siivings in 
decreased warranty reporting costs. 

E. Potential Impacts on Other Businesses 

The orooosed amendments should have minimal impact on the 
independent service and repair industry and aftermarket parts manufacturers 
since the orooosal deals with relatively new vehicles and engin~es that are still 
within their certified useful life period.  he proposed recall ancllor extended 
warranty requirements are strategies utilized by the ARB for-many years. Only 
those emission-control components that are determined to have systemic 
defects would be affected by the extended warranty. 

F. Potential Impact oh Business Competitiveness 

The proposed amendments are expected to have no effect on the ability 
of California businesses to compete with businesses in other states. 



G. Potential Impact on Employment 

Staff does not believe the regulatory proposal would result in the loss of 
jobs. It may create additional jobs in California, based on the need to perform 
the additional recall or extended warranty work. 

H. Regulatory Alternatives 

One regulatory alternative would be to not adopt the proposed 
amendments. Staff believes that this would be unacceptable. The current 
status of the regulations has allowed several obvious violations of the 
intentions of the in use regulations as well as the certification test procedures 
and likely resulted in increased emissions, such as the DCC and Toyota cases. 
This awwroach of status auo would not strenathen and make clear the ARB'S 
a ~ t h o & ~  to ensure compiying and durable emission control systems that 
ultimatelv meet the State's emissions qoals. Staff does not consider this a 
viable ol;tion to protect the State's air quality benefits expected from the on 
road emission regulations. 

Staff has determined that no feasible alternative considered would be 
more effective in carrying out the purpose of the proposed amendments. No 
alternative would be as effective as or less burdensome to affected private 
persons than the proposed amendments to the regulations. 

IX. Summarv and Staff Recommendation 

California has enacted some of the most stringent emission 
requirements for passenger cars, light- and medium-duty vehicles, heavy-duty 
vehicles and engines used in such vehicles, and motorcycles. Without the 
assurance that those vehicles or engines will be equipped with emission- 
control components that are both effective and durable for the certified useful 
life periods, the envisioned health benefits to Californians will not be fully 
realized. 

Systemic defects involving emission-control components are routinely 
identified on relatively new vehicles sold in California each year. The current 
regulations whose objective is to implement corrective action for failing 
components are not doing the job they were designed to do. Therefore, staff 
has developed proposed revisions to these regulations that would result in 
more defective emission-control components being repaired or replaced. The 
proposed revisions will also reduce the amount of reporting required of vehicle 
and engine manufacturers. Staff recommends the Board adopt the proposed 
amendments to California's emission warranty information reporting and recall 
regulations and test procedures. 
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