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BP America, Inc.

6 Centerpointe Drive

La Palma, CA  90623

Tel. No. 714-670-5475

Fax No.  714-670-5480

June 4, 2007

California Air Resources Board

Clerk of the Board

10011 Street

Sacramento, California 95814

Via electronic mail to http://www.arb.ca.gov/lispub/comm/bclist.php
Subject:  June 14, 2007 Bd Agenda No. 07-6-3, Public Hearing to Consider Amendments to the Phase 3 California Reformulated Gasoline Regulations
Dear Board Member:
BP America Inc. appreciates the opportunity to submit comments on the proposed rule.  BP disagrees with the Western States Petroleum Association (WSPA) support of ARB’s proposed Section 2265.1 “Offsetting Emissions Associated with Higher Sulfur Levels”.  This amendment provides a new, additional, and likely unneeded "flexibility" for batches of CARB gasoline that have too high of a sulfur content to certify due to some “unexpected problem".  

We consider the added flexibility both “free” and “secrete”, and recommend it be deleted for the following reasons: 

· To our knowledge, the added flexibility was not originally requested by the oil industry, and
· It will allow the sale of gasoline that would otherwise be considered noncompliant, and

· It reduces the enforceability of the rules, and 

· It does nothing to encourage fuel providers to make the necessary investment and operational changes to avoid the use of this flexibility – one reason why we consider it “free”, and

· It provides no opportunity for the public to be informed of the use of the provision – why we consider it a “secrete”, and

· It will likely be  "gamed" and misused since there is no way to determine whether the higher sulfur level was unexpected or not, and

· It will increase emissions of at least SO2 and secondary particulates upon its immediate use, and

· There is no limit on how high the sulfur is allowed to go, and

· It will penalize those that have or will make the necessary investments to prevent such “unexpected problems”.

If ARB believes that added flexibility is needed, ARB is encouraged to consider two alternative approaches that would not produce most of the above negative impacts.  They are:

· Increase the current Averaging Limit for sulfur from its current 15 ppm to something closer to the 20 ppm Flat Limit and/or 

· Reduce the variance fee for this specific situation from the current 15 cpg.

Besides reblending the batch of gasoline, the existing rules already provide for dealing with “unexpected problems”.  One is the current averaging provisions that allow the fuel properties to be averaged over 90 days, but require the fuel producer to meet a stricter set of averaging fuel specifications.  For example, the sulfur averaging limit is 15 ppm while the so-called Flat Limit is 20 ppm thereby requiring the producer to pay for the use of increased flexibility.  The proposed additional flexibility in Section 2265.1 requires no such payment – it is “free”.  

The permeation changes to the predictive model will make it more difficult to use the existing averaging provisions, but not impossible.  By reducing the “price” of using the current averaging provisions by increasing the sulfur limit for the averaging option it will provide refiners greater flexibility, but not make it “free”.  Therefore, BP suggests ARB consider increasing the averaging limit above 15 ppm as a more effective alternative to providing additional flexibility in limited circumstances.
The second option currently allowed is a variance for unexpected problems that are caused by factors outside of the producer’s control.  With a variance the producer is charged a flat 15 cpg which is used to offset the increased emissions allowed under the variance.  The current variance process can be completed quickly and includes a public notice and hearing.  In comparison, the proposed added flexibility is given free with no public notice or hearing for unexpected problems that are much more under the producer’s control than those situations covered by a variance (e.g. earthquake).  To increase refiner’s flexibility BP would suggest ARB consider initially reduce the variance fee for limited and specified situations.  This would then ensure the added flexibility is not “free” and allows for public notice and comment.
The proposed new “free and secrete” averaging provision is in our opinion a serious departure from ARB’s policy to provide fuel providers some added flexibility, but with an added cost – thereby ensuring the flexibility is not misused and the environment is protected.  Some have suggested that the current averaging and variance provisions have not worked since refiners seldom, if ever use them, and won’t work with the new model.  BP believes they have worked perfectly in that refiners have been able to compare the cost of averaging or a variance with taking other actions, and have decided that supplying fully compliant fuel is more cost effective.  Why change a policy that is working so well – if it is not broke…don’t fix it.
 

In summary BP believes the added flexibility is likely not needed.  It was not requested by the industry.  If in fact it is needed, ARB could amend the rules to provide the needed flexibility at some later point– at this point the need for added flexibility is only conjecture.  If it is found that there is really a need to provide some additional flexibility, there are more effective alternatives that are not “free” or “secrete“. 

Please call me at 213-923-2878 if you have any questions concerning our comments.

Sincerely,

Dave Smith
Director, Fuels Regulatory Affairs
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