
 

 

Coalition for Fair and Equitable Allocation 

 

     VIA ELECTRONIC POSTING: CAPANDTRADE13 
          

April 5, 2014 

 

Clerk of the Board 

California Air Resources Board 

1001 I Street 

Sacramento CA, 95814 

 

 The Coalition for Fair and Equitable Allocation (Coalition) hereby submits these comments on 

the March 21, 2014, Proposed Amendments (Proposed Amendments) to the Cap-and-Trade Regulation 

(Regulation), Proposed Amendments which completely reversed the refining benchmark policy direction 

established last October.  This significant change in policy was both surprising and extremely 

disappointing.  The Coalition believes, and would like the opportunity to show, that this reversal was not 

only unwarranted, but based on an incomplete data set, in violation of the spirit of cooperative regulatory 

process and transparency, and counter to the direction provided by the Board five and a half months ago 

in both Resolution 13-44 and its accompanying Attachment A.  Therefore, the Proposed Amendments 

should be withdrawn from the April Board Hearing to give the Board the opportunity to review the issue, 

hear from all impacted parties, and have the ability to change direction prior to a vote. 

 

Amending the refinery benchmark is a significant policy and technical exercise.  That is why the 

Coalition was formed last September, and why individual members have been meeting with ARB 

regularly for over three years.  It is not only a foundation of the Cap-and-Trade Program (Program) but 

determines the baseline competitive position (both intrastate and interstate) for California refiners.  The 

astonishing switch back to a single benchmark, which compares the state’s smallest and least complex 

refineries against its largest, fully integrated refineries, will have long-lasting and significant negative 

impacts on the refining sector.  The focus of the Coalition has always been to protect smaller refineries in 

California from the competitive disadvantages that arise out of a single one-size-fits-all benchmark.  The 

Coalition includes Kern Oil & Refining Co., Alon USA, Inc., San Joaquin Refining Co. Inc., Lunday-

Thagard Refining Co., and Phillips 66 on behalf of their Santa Maria facility. 

 

From the time staff introduced its policy to separately benchmark smaller, less-complex refineries at a 

workshop held on October 7, 2013, through stakeholder meetings as recent as March 5, 2014, ARB staff 

had consistently presented two benchmarks for the industry to review and analyze, and for the Board to 

approve as the policy direction.  The two categories of refineries were known as Atypical (smaller, less-

complex refineries) and Typical (all other refineries). Over those 150 plus days, ARB has held a refinery-

specific workshop, a full Board Hearing (with corresponding resolution), released an INFORMAL 

DISCUSSION DRAFT, released a refinery-specific technical document, and held an “all-refinery” 

meeting, all of which presented two refinery benchmarks. Stakeholders only learned about the policy 

reversal with the March 21, 2014, release of the Proposed Amendments (which were advertised as final 

regulatory language).  The Coalition firmly objects to this last minute change in policy direction and 

views it as an affront to the regulatory process and Administrative Procedure Act. 
 

With the release of the Proposed Amendments, ARB staff has erred on the three pillars of regulatory 

development: 

1. Robust Regulatory Process, 

2. Transparent Supporting Data, and  

3. Fair and Consistent Policy 

 



 

 

As the calendar clicks toward the April Board meeting, the Coalition respectfully requests that a vote 

on the Proposed Amendments, as well as, the remainder of the regulatory package, be removed from 

the Board’s agenda.  This delay will allow the ARB Board the opportunity to weigh in on this policy 

reversal, and allow for an additional 15-day package if the Board so desires. 

 

Process Considerations 

Over 18 months worth of stakeholder process, including multiple workshops and expert testimony, was 

completely overturned in the last two weeks preceding the release of the Proposed Amendments without 

any industry input or knowledge.  This timeline is laid out explicitly in Attachment A to these comments 

and is well established by the record in this proceeding.  Additionally, ARB exclusively conducted an 

“informal” process such that released documents and industry comments are not part of the official 

administrative record.  Attached as Attachment D is staff’s “Discussion Draft – January 31, 2014 

Potential Amendments to the California Cap on Greenhouse Gas Emissions and Market-Based 

Compliance Mechanisms” which incorporates provisions, definition and draft regulatory language for two 

benchmark values.  Attached as Attachment G is staff’s technical paper “Cap-and-Trade Regulation: 

Proposed Benchmarks for Refineries and Related Industries” dated February 26, 2014.  This release too 

discusses separate benchmarks and proposes the revised values of such following correction of discovered 

calculation errors.  The Coalition attaches these documents, along with others, in order to complete the 

official record. 

 

ARB staff informed Coalition members verbally after release of the Proposed Amendments that analysis 

of “new information/data” was used to make the final policy decision which staff refused to share or 

elaborate on despite numerous requests.  Staff however later confirmed that the final published 

benchmarking curve is based on a data set identical to the data set used for benchmarking curves 

published on February 26, 2014 (Attachment G), in which staff supported having separate benchmarks. 

No additional data or information has been presented to support this divergent change in policy – indeed, 

the data reflected in the record remains identical to the data that staff previously used to justify a 

separate Atypical benchmark. 

 

The starting position of staff for refinery benchmarking back in 2012 was the generic “one product one 

benchmark,” but based on months of stakeholder dialogue, data analysis, expert testimony and policy 

discussions with stakeholders, staff proposed at an early October 2013 workshop to separately benchmark 

the State’s “Atypical” refineries.  This position was re-affirmed by staff at the October 2013 Board 

Meeting, and the ARB Board agreed with the approval of Resolution 13-44 and Attachment A.  

Subsequent document releases, albeit “informal” in January 2014 and February 2014, along with a verbal 

reaffirmation at an all-refinery meeting in early March 2014 was consistent with the Typical/Atypical 

proposal. 

 

The decision to establish two benchmarks rather than one is a policy decision. Such decisions are reserved 

for the ARB Board.  By presenting the Board with two benchmarks in October, and only one benchmark 

in April, ARB staff has circumvented the Board’s explicit direction under Attachment A to Resolution 

13-44.  Therefore, no vote should be taken until the Board has the opportunity to review the issue, 

hear from all impacted parties, and have the ability to change direction if so desired. 
 

Data Considerations 

ARB’s supporting documentation highlights that one refinery had abnormal operations in 2008, and 

therefore was excluded from the benchmarking calculation.  In fact, that particular Coalition member 

facility actually had normal operations in 2008, but has subsequently had a temporary change in its 

operational status.  Though it was known that that refinery would have fit into the Atypical category, the 

particular refinery (a Coalition member) did not object to this data omission from in the benchmark as it 

was deemed not necessary given that two benchmarks that had been proposed.  Given the reversal in 



 

 

policy, this data exclusion has become material as it supports the need for an Atypical benchmark.  In 

fact, when included, this data point demonstrates further the distinction between the proposed Atypical 

and Typical benchmark values.  

 

Similarly, Staff omitted data for another Coalition member facility from the Atypical analysis that would 

have further supported the need for an Atypical benchmark  Staff intentionally considered this facility’s 

data point among the Typical refinery data set simply because the facility does not itself produce finished 

fuels, despite otherwise meeting proposed Atypical qualifications (an ongoing robust discussion of this 

issue, i.e., “jointly operated,” was rendered moot when the revised single benchmark was released).  

Consideration of that data and inclusion of the “abnormal” facility in the Atypical category further 

supports the need for the category (i.e., the efficiency limitations of Atypical refineries) and again would 

have increased the previously proposed benchmark.  Staff selective consideration of data and failure to 

use data which supports the need for an Atypical benchmark is troubling – especially given the extremely 

limited number of Atypical data points that remain – a mere four facilities.  The plot of Atypical refinery 

data looks much different with six data points, rather than just the narrower set of four points utilized by 

Staff, demonstrating a more continuous curve in the Atypical group. 

 

The final manipulation of data and lack of transparency regarding two week reversal of established policy 

is also very concerning.  Staff has not disclosed what “new information/data” was used to make the final 

policy determination.  But they have confirmed that the benchmarking curve shown in Figure 1 of the 

February 26, 2014 refinery document (Attachment G) is identical to the one included in Figure 6 of the 

attachment to the Proposed Amendments.  It is unclear how identical data can reverse firmly established 

policy, which relied on 18+ months of intense stakeholder and expert dialogue versus two weeks of 

behind closed doors analysis by ARB staff without any stakeholder or expert input. Therefore, the 

Coalition strongly requests that official administrative record contain any new information used to 

establish Board policy. 

 

Policy Considerations 

Smaller, less-complex refineries cannot be fairly compared to larger more complex “Typical” refineries.  

Industry expert Solomon Associates “has found that smaller and simpler (i.e., a lower complexity) 

refineries tend to have poorer energy efficiency, for reasons such as limitation on economy of scale and 

fewer streams of feed and products and therefore less heat integration and exchange opportunities for 

energy saving and optimization” (August 6, 2013, Solomon Response to ARB Questions, p. 1-2). 

Additionally,  Solomon testified that Atypical refineries have been identified in every benchmarking 

process that they have participated in around the world and that smaller refineries cannot be fairly 

compared to “super” refineries (August 25, 2013, Workshop, Solomon Testimony). 

 

There is always a range of refinery efficiency no matter the size.  Some overlap between the most 

efficient Atypical refinery and the least efficient Typical refinery was to be expected.  Indeed, from the 

inception of Staff’s recommendation for two benchmark, there has been overlap between the Atypical and 

Typical groups (i.e., among the most efficient Atypical refineries and the least efficient Typical 

refineries).  Therefore the recent discussion in Appendix A—Additions and Amendments to Product-

Based Benchmarks in the Cap-and-Trade Regulation which states that  “some smaller and less complex 

refineries are among the most emissions efficient (in relation to CWB throughput)” misses two key facts: 

1) those two refineries are mainly asphalt refineries and do not produce CARB gasoline, 2) the two worst 

performing refineries (and those impacted the most) are the State’s smallest gasoline-producing facilities.  

Variation in a sub-group of refineries does not negate any single facility’s position as Atypical, nor does it 

justify a single benchmark.  What staff fails reference or account for is the fact that the two worst 

performers in the industry are in fact smaller, less complex Atypical facilities. 

 



 

 

Staff’s release also erroneously overstates the value of the CWB methodology in accounting for the size 

and complexity of a facility for benchmarking purposes.  The CWB methodology measures a surrogate 

product - it does not account for efficiency limitations. CWB is an accurate measurement of a refinery’s 

“product,” BUT a refinery’s emissions per product is affected by that refinery’s size and complexity.  

Staff’s Appendix A released with the Proposed Amendments erroneously expresses the ability of the 

CWB methodology to account for facility size and complexity in benchmarking.  The CWB accounts for 

these differences in determining a common, single product; however, appropriately comparing facilities 

for benchmarking is a separate and distinct exercise.  By way of example, some of our members were 

among the most efficient refineries under the simple barrel approach and now are some of the least 

efficient refineries under CWB methodology.  Solomon (the creator of CWB) stated at the August 13, 

2013, workshop that accuracy of the CWB is irrelevant as to whether Atypical refineries should be 

separately benchmarked and gave an example of how this is true.  By nature of the structural constraints 

highlighted by Solomon, in general smaller, less complex refineries cannot achieve the scores that larger, 

more complex refineries, thus the need for an Atypical benchmark. 

 

A single benchmark creates winners and losers. Shifting to a single benchmark would require certain 

Coalition Members to reduce emissions by 40% just to meet the benchmark level (90% of the average 

statewide refinery efficiency). This is unrealistic, as ARB’s own energy audit found reduction potential at 

individual facilities to be below 10%.  

 

ARB previously abandoned a single simple barrel approach (2010 benchmarking) because of similar 

detrimental impacts to individual facilities and went with a two-tier approach. That approach was 

precedential and should be followed again now with the reinstatement of the Atypical benchmark. 
 

To summarize, the Coalition opposes the final regulatory package being approved by the Board due to 

process, policy and data concerns surrounding the late shift in policy direction which significantly 

impacts our membership.  We urge the Board to reject the Proposed Amendments and reinstate the 

recognition of an Atypical refining category for the purposes of refinery benchmarking. 

 

Thank you for your attention to this important matter.  Any questions or follow-up comments can be 

directed to individual Coalition members or Jon Costantino at 916-552-2365 or at 

jcostantino@manatt.com.  

 
      Sincerely, 

      /s/ 

      Jon M. Costantino     

      Coalition Director     

 

   

 

 

Enc: Attachment A-Timeline 

 Attachment B- ECOFYS (excerpt) 

 Attachment C- October 7, 2013 PowerPoint (excerpt) 

 Attachment D- January 31, 2014 Informal Discussion Draft (excerpt) 

 Attachment E- February 5, 2014 document 

 Attachment F- January 31, 2014 Comment Letters  

 Attachment G- February 26, 2014 document 

 Attachment H- February 26, 2014 Comment Letters  

 

 



 

 

 

cc: CARB Board Members 

 Mary Nichols 

 Virgil Welch 

 Richard Corey 

 Edie Chang 

 Cynthia Marvin 

 Steve Cliff 

 Rajinder Sahota 

 Mary Jane Coombs 

 Eileen Hlvaka 

 Mark Sippola          

 

 

 

 

 

 

 

 

 
























































































































































	Coalition 15 Day Comment Letter
	Attach A
	Atach C
	Attach D
	Attach F
	Attach G
	Attach H

