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Catherine H. Reheis-Boyd
President
October 17, 2014
Via email and web link

http://www.arb.ca.gov/lispub/comm/bclist.php
(using link to Board Item: capandtrade 14, feereg14, ghg2014)

Ms. Edie Chang (echang@arb.ca.gov)

Deputy Executive Officer

Air Resources Board 

1001 I Street, 

Sacramento, California

Re:
WSPA Comments on Proposed 15-day changes to ARB Cap and Trade, MRR and COI Fee Regulations, and Ozone Depleting Offset Protocol 
Dear Ms. Chang:  

The Western States Petroleum Association (WSPA) represents 26 companies that explore for, develop, refine and market petroleum, petroleum products and natural gas in the Western U.S. As you are aware, many WSPA members have extensive operations in California and are significantly affected by its many regulatory programs including AB 32.

WSPA has long-supported market-based approaches to improve air quality and the environment.  As you know, WSPA has been an active participant in workshops and have submitted numerous comments on behalf of our membership identifying issues and potential remedies that could be beneficial as the Air Resources Board (ARB) implements the Cap-and-Trade program.  With regard to our September 15, 2014 comments on the need for various process improvements, WSPA appreciates ARB’s willingness to meet with us on a periodic basis to discuss current issues and to identify emerging issues that may require further guidance or regulatory modification.  We are confident that this dialogue will help avoid future implementation and compliance problems, and in so doing will benefit both parties.  We thank ARB management and staff for promptly initiating this process and look forward to our first meeting in early November.

In order to facilitate ARB’s review of our comments, we provide our consolidated comments on ARB’s proposed 15-day changes to the Cap and Trade (C/T), Cost of Implementation (COI) and Mandatory Reporting Rule (MRR) regulations and on the Ozone Depleting Offset Protocol.  

WSPA notes that with the successive iterations of the C/T and MRR regulations, the regulatory language has become increasingly convoluted such that it may be interpreted in a number of ways – some that run the risk of being contrary to ARB’s intent.  We are concerned that the complex and, indeed complicated, regulatory language will lead to misinterpretation of C/T and MRR program requirements and expose even the most diligent regulated entities to inadvertent non-compliance. We understand that some of these complications are borne out of the need to meet administrative standards for 15 day rulemakings.  In order to address the ongoing need for clarity, WSPA proposes that ARB solicit input from interested stakeholders on recommendations to clean-up and simplify C/T and MRR regulatory language in the next rulemakings.  This effort could be part of the 45-day regulatory package that ARB expects to introduce in early 2015.

Cap and Trade

· Corporate Disclosure Requirements.  WSPA supports ARB’s ongoing work with industry stakeholders to streamline corporate association disclosure requirements. We are particularly appreciative of ARB’s action to incorporate in the regulation language from its July 29, 2014 guidance allowing companies to substitute specified information filed with the Securities and Exchange Commission (in particular the Form 10-K list of subsidiaries), the Federal Energy Regulatory Commission and the Commodities and Futures Trading Commission, for the disclosure requirements that otherwise apply to unregistered entities.  

ARB’s decision to incorporate WSPA’s proposed changes to section 95830 (f)(1) will further reduce the administrative burden associated with updating registration information for consultants and advisors.  However, we would like confirmation that the proposed regulatory language in this 15-day package continues to exempt entities from reporting indirect corporate associations not registered in the cap and trade program as noted in Guidance issued in July of this year.

As ARB is aware, the industry coalition proposal, dated August 22, 2014, contains a number of important changes to the Cap and Trade regulation which ARB counsel determined are not eligible for inclusion in this 15-day package.  One such issue is the regulatory investigation disclosure requirements that must be included in an auction application attestation (section 95912). WSPA appreciates ARB’s issuance of guidance on October 10 in response to these concerns by allowing use of best available data for the 5- to 10- year old investigation and to use best available data for corporate affiliates.  However, we remain concerned about the overly broad and extremely burdensome nature of the attestation requirement relating to such investigations and the inadequate notice given to registered companies.  We also remain concerned about ARB’s issuance of guidance on this matter just a few days (10) prior to the deadline for participation in the upcoming auction. 

Given the very recent release of this guidance WSPA has not had time to study it in any detail.  We urge ARB to take the next step to revise the regulations rather than continue to rely on guidance for the reasons stated above. We understand that it is ARB’s position that any such change lies beyond the current scope of rulemaking and ARB will initiate a new Cap and Trade rulemaking in the very near future to address this issue and the other remaining elements of the industry coalition proposal. 

We are optimistic that the collaborative dialogue which produced the above noted amendments will continue to bear fruit in the form of further amendments toward a more workable and effective Cap and Trade regulation.  We look forward to working with you to incorporate the coalition proposals into new regulatory language in advance of a formal Notice of Proposed Rulemaking.

· Proposed 15-Day Amendments to the California ODS Offset Protocol.  WSPA opposes the proposed change in the ODS Offset Protocol Section 3.8(b) bolded/underlined below, which extends regulatory compliance requirements beyond the offset project to the entire ODS destruction facility during the time ODS destruction occurs (and thus expands the buyer’s liability beyond that directly associated with the offset project to any activity performed at the ODS destruction facility).

3.8. Regulatory Compliance 

(a) An offset project must meet the regulatory compliance requirements set forth in section 95973(b) of the Regulation. 

(b) The regulatory compliance requirements for a project apply to the collection, recovery, storage, transportation, mixing, and destruction of ODS, including disposal of the associated post-destruction waste products. The regulatory compliance requirements extend to the destruction facility during the time ODS destruction occurs.

This proposed change is in direct conflict with ARB’s existing rules and policies governing all offsets as well as policies embedded in other project protocols.  For example, in April 2014, ARB adopted amendments to Section 95973(b) (Requirements for Offset Projects Using ARB Compliance Offset Protocols) by adding new language in bold below:

Section 95973(b) In addition, an offset project must also fulfill all local, regional, and national environmental and health and safety laws and regulations that apply based on the offset project location and that directly apply to the offset project, including as specified in a Compliance Offset Protocol. The project is out of regulatory compliance if the project activities were subject to enforcement action by a regulatory oversight body during the Reporting Period. An offset project is not eligible to receive ARB or registry offset credits for GHG reductions or GHG removal enhancements for the entire Reporting Period if the offset project is not in compliance with regulatory requirements directly applicable to the offset project during the Reporting Period.

The proposed change to the ODS protocol is in conflict with this recent change. The existing regulation is clear that changes that might give rise to an invalidation event at an ODS project should be tied to the project itself, and not the facility more broadly.

Imposing a broad facility-related regulatory compliance clause on ODS projects would add additional liability burden to ODS destruction offsets, and in so doing, could limit the amount of ODS that gets destroyed, disincentivizing an excellent technology for reducing High Global Warming Pollutants.  The Cap and Trade program and the covered entities need consistent approaches and policies that provide clear equitable rules for all offset projects.

· Holding Limits Issues Still Unresolved.   While we recognize that changes to holding limit requirements is beyond the scope of this 15-day package, the expected inclusion of fuels under the cap will pose even more challenges to market. Thus the need for changes to the current holding limit requirements is even more urgent. WSPA reiterates the importance of accommodating greater flexibility for holding and purchase limits in the next round of amendments to the Cap and Trade regulation.  As we noted in our September 15, 2014 comments (as well as in 2011 and 2013), the very low holding and purchase limits in the current regulation constrain the marketplace, limiting participants’ flexibility to comply at the lowest incremental cost, and disproportionately impact entities with large compliance obligations.  

WSPA urges that ARB address this issue in early 2015.  A blueprint for regulatory changes has already been developed by the Emissions Market Assessment Committee (EMAC).  The key EMAC recommendations address scaling of holding and purchase limits to reflect the size of the regulated entity’s compliance obligation, and provide increased flexibility and control for the regulated entity with respect to management of compliance accounts.

Mandatory Reporting Rule (MRR)

· Additional Reporting Requirements.  Several additional reporting requirements proposed by ARB are unrelated to compliance with the Cap and Trade program and should be removed from the regulation.   While it is reasonable for ARB to address policy questions from its Board, WSPA continues to object to ARB’s use of the MRR regulation as the mechanism to obtain such information because it has failed to demonstrate a regulatory need for the information.  The proposed requirements are unrelated to allocation of emission allowances or assessment of fees necessary to cover AB 32 program costs.  Moreover, using the MRR regulation as the reporting mechanism for information not required for compliance needlessly and unjustifiably compounds the burden associated with the information request by virtue of the myriad data collection, verification and reporting requirements embedded in the MRR regulation.

The following data requirements should be removed from the MRR regulation: 

· Primary refinery products (section 95113(l)(1))

· By-product hydrogen gas (section 95114(j)); if by-product hydrogen reporting is not removed, then ARB should allow BAM for this reporting since it is not necessary for CWB.

· Sampling and reporting of atomic hydrogen content in hydrogen production feed gas (section 95114(e)(1)) 

· Energy Intensity Index  (95113(l)(4))

WSPA previously indicated its willingness to develop with ARB a non-regulatory mechanism for generating the data it seeks, such as a one-time survey, provided there is a clearly defined purpose and the intended use of the data is disclosed to the reporting entities.  We anticipate further discussion with ARB to explore alternative approaches that can accomplish the intended purpose without building additional complexity, administrative burden and compliance costs into the MRR regulation.

It is imperative that ARB sunset reporting requirements for data which are no longer needed to ensure compliance.

· Implementation Period and Other Technical Issues Remain Unanswered.  WSPA is disappointed that ARB chose not to incorporate several of the recommendations in our September 15, 2014 comment letter into the proposed 15-day MRR language (See attached).  Our recommended changes and requests for clarification in sections 95103(h)(4), (l) and (m)(1) are intended to facilitate compliance with the regulation by promoting consistent interpretation of MRR requirements and additional, reasonable flexibility for regulated entities.  We respectfully request that ARB reconsider the specific requests and recommendations in our prior comment letter.

· Need for Lead Time to Implement MRR Changes.  We especially note the need for lead time for facilities to implement changes and collect data that is expected to be required as of January 1, 2015.   WSPA noted the unique challenge posed by passage of a regulation so close to its implementation date by noting both in writing and in oral testimony, that data collected in 2014 and reported in 2015, would not be subject to these new requirements.  With respect to data collected in 2015, WSPA testimony and Board response noted that a phase-in period, where best available methods and technology currently employed should be allowed in 2015 as companies phase-in newly required practices.  In many cases, technology must be acquired and adopted, labor resources must be on-boarded, and training must be performed to adequately and competently implement the requirements of these rules. A minimum 1 year implementation period should follow all adopted rules.   Failure to address these issues could undermine the integrity of the data derived from the regulation and frustrate ARB’s efforts to accurately assess progress toward meeting statutory emission reduction goals.

· Reporting of CWB Throughputs.  ARB proposes to change Section 95113(I)(5)(A) to require operators to report only fresh feed and to exclude recycled streams as part of the CWB throughput reporting requirement.  WSPA is concerned with ARB making this change at the tail end of the process in a 15-day comment period instead of allowing a full 45-day comment period.  Making this change so late in the process also raises questions concerning ARB’s expectations as to how operators should be collecting and tracking this information, including levels of accuracy for reporting both fresh and recycled feeds.  For example, Solomon acknowledges that for ISOMER units, reported throughputs already include both fresh and recycled feeds.

WSPA recommends ARB delete its proposed language changes in section 95113(l)(5)(A) and instead work with WSPA and its members through a formal workshop process that will provide operators a meaningful opportunity to comment on what is both necessary and technically feasible to address ARB’s concern with recycled and fresh feed reporting. 

· Definition of Sub-Facility (Section 95102(a)(444)).  WSPA requests ARB include additional clarifying language in the definition at Section 95102(a)(444).

Recommendation: Add the following language (in red text) to subdivision 444: “Sub-facility” for purposes of reporting data disaggregated pursuant to section 95156(a), means the geographic area, or areas, within a single township or within a group of contiguous or adjacent townships identified in the Public Land Survey System of the United States, where operations and equipment are located. The operator may disaggregate sub-facilities based on contiguous township areas to smaller sub-facilities according to similar operational, geological, or geographical characteristics. Operators may also designate one or more contiguous or adjacent properties under common ownership or common control as sub-facilities. Sub-facility disaggregation may be retained from year to year, or may be updated when some of the operations cease or equipment is reconfigured within the previously designated sub-facilities. Sub-facility disaggregation must be updated from previous reporting years if there are new operations or equipment that lies outside previous township boundaries. The Principal Meridian name, Township and Range designations, and the section numbers that apply to each sub-facility, must be identified in the operator’s GHG Monitoring Plan required pursuant to section 95105(c). The operator must also describe in the GHG Monitoring Plan any operational, geological or geographical characteristics used to determine sub-facility boundaries.

· Use of Best Available Method (BAM) for Reporting 2014 Primary Refinery Product and Calcined Coke Data (Section 95103(h)(1)). WSPA supports ARB extending the use of BAM for primary refinery products and calcined coke data reporting for the 2014 reporting year.  WSPA requests ARB clarify that BAM, as defined in the MRR regulation, are methods based on criteria that is reasonably feasible for facility fuel use or other facility process data in conjunction with ARB-provided emission factors, and other industry standard methods for calculating GHG emissions.  Use of BAM methods utilizing data collected from CWB meters should be deemed sufficient for demonstrating the +5% accuracy requirement, and operators should not be required to provide additional data or information beyond that which is reasonable or feasible and available.  

· Population Count and Emission Factors (Section 95153(p)).  WSPA supports ARB removing the actual component count requirement in Section 95153(p). As WSPA has stated previously, the EPA component count and emissions factor method is a valid approach for quantifying GHG emissions.

· Calculation of HHV (Sections 95156(a)(9), (10), 95156(b), 95156(d)).  ARB proposes revising the method for calculating HHV on an annual basis using average HHV of quarterly gas samples as stated in Section 95153(y)(D). Currently, some operators conduct a monthly weighted calculation and aggregate it to the annual total.  In these instances the resultant annual total may be more accurate than with the proposed method.  Because using data collected on a monthly basis would be more accurate than on a quarterly basis, WSPA requests ARB allow operators the flexibility to use calculations that can be demonstrated to be more accurate than what is listed in the MRR regulation. 

· Suppliers of Transportation Fuels and Renewable Diesel.  As stated in our September 15, 2014 letter, ARB is proposing a new requirement to report volumes of renewable diesel supplied.  WSPA feels compelled to reiterate the point that renewable diesel can be blended to diesel product both at the refinery and at the terminal, and therefore Reporting (e-GGRT) forms should be modified to allow for reporting volumes from either the terminal or the refinery in a manner that prevents the possibility of double-reporting the same volumes of fuel and a doubling of one’s compliance obligation under Cap-and-Trade.

Additionally, it is very likely that significant renewable fuel blending may occur upstream of terminal rack locations, particularly for renewable diesel which is much more likely to be blended at refineries.  Because blend percentages will vary depending on operational circumstances and product availability, it will likely be difficult to accurately track the precise movement of those renewable fuel volumes from the refinery (or bulk blending facility) to the point where the blended product is dispensed into a truck at the terminal rack.  

Therefore, WSPA recommends ARB add a paragraph to the § 95121 reporting procedures that would allow a reporting party to report the total renewable fuel blended upstream of the terminal rack and subtract it from the total blended product delivered to market.  

Recommendation:  WSPA recommends the following paragraph be added to follow § 95121(d)(1-4): “(5) Refiners who blend renewable fuels at a refinery or bulk facility and displace blendstock or distillate fuel oil may report the total volume of renewable fuel blended at the refinery or bulk facility and subtract the displaced volume from the blendstock and distillate fuel oil totals reported under paragraphs (1) through (4), provided that it can be demonstrated that the renewable fuel volume was not reported under paragraphs (1) through (4) by the refiner or any other party.”
As an illustration of how this might work, a reporting party could blend renewable diesel at a refinery and report the total renewable diesel volume blended for the year.  That party would then calculate the total CARB diesel volume delivered to market per § 95121(d)(1-4) and subtract the renewable diesel volume.  

The remainder would be reported as CARB diesel delivered.  Following this reporting, the reporting party's verification auditors would confirm that the reporting party ensured the credit for the renewable diesel volume was not claimed elsewhere, either through clear product transfer documents or contractual agreements.

COI Fee Regulation

WSPA appreciates ARB’s proposed changes in the 15-day language in response to our comments, including changes to section 95201(c) to exclude biodiesel and renewable diesel fuels consistent with the MRR regulation, removal of the term “catalyst coke” from the definition of petroleum coke in section 95202(a)(111) and the clarification in section 95203(d) that fuel emission factors will be calculated using an arithmetic average of fuel grades from column C of 40 CFR 98 Table MM-1.  

WSPA notes that the proposed changes in section 95204(i), intended to align the records retention provisions in the fee regulation with those in the MRR, only corrected one of the inconsistencies.  We request that ARB also strike the requirement to maintain records in California to achieve conformity with the MRR regulation:

Recommendation:  Modify this section to read: “Entities subject to this subarticle must maintain copies of the information reported pursuant to the applicable sections of the Mandatory Reporting Regulation. Records must be kept at a location within the State of California for five years.”

WSPA, representing companies that actually implement the emission reduction requirements planned by ARB, appreciates the opportunity to continue these discussions.  We look forward to the addressing issues that remain unresolved in future rulemaking.  
Should you have any questions, feel free to contact me at this office or Mike Wang of my staff (cell: 626-590-4905: email: mike@wspa.org).

Regards, 
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Cc:
Richard Corey (rcorey@arb.ca.gov)


Rajinder Sahota (rsahota@arb.ca.gov)


Mary Jane Coombs (mcoombs@arb.ca.gov)

1415 L Street, Suite 600, Sacramento, California 95814

(916) 498-7752  (  Fax: (916) 444-5745  (  Cell: (916) 835-0450

cathy@wspa.org ( www.wspa.org
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