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Western States Petroleum Association

Credible Solutions ( Responsive Service ( Since 1907

Catherine H. Reheis-Boyd
Chief Operating Officer and Chief of Staff

November 29, 2007

Clerk of the Board

California Air Resources Board

1001 I Street

Sacramento, California 95814

Submitted electronically: http://www.arb.ca.gov/lispub/comm/bclist.php
Re:
 Notice of Public Hearing to Consider Adoption of a Regulation for the Mandatory Reporting of Greenhouse Gas Emissions

Dear Air Resources Board Members:  

On behalf of the Western States Petroleum Association (WSPA), we appreciate the dialogue and concerted efforts that the Air Resources Board staff has made to understand the complexities involved with refining, exploration and production operations in such a short time frame.  These operations are technically complicated, and we appreciate the time your staff has taken to make sure that the final rule reflects the complexities.

With such a short timeframe under which you and your staff were mandated to complete the rulemaking under AB 32, we recognize the difficulties facing the ARB in incorporating all of the comments received to date. Therefore, we strongly support staff’s commitment to develop a set of guidelines that will help explain in plain language how this program will work, including the verification process. 

Our attached comments focus on the October 19, 2007 publication of the proposed rule.  They are separated into three sections: specific program design issues, definitions and calculation methods, and a final and important section dealing with the California Environmental Quality Act (CEQA) as it relates to AB32 and the proposed mandatory reporting provisions. 
Based on our continuing discussion with staff, we understand that there will be a number of amendments to the proposed rule presented to the Board at its December 6 meeting.  We believe the changes to be made to the rulemaking will address many of the concerns outlined in our attached comments.  However, we would like to highlight the following issues which remain of significant concern:

· There is a critical need to include a process in the regulation to address unplanned events or breakdowns which would otherwise place a facility out of compliance or prevent it from achieving a positive verification opinion.  We have recommended some modest changes to the existing petition process in the regulation that would ameliorate this gap in the rulemaking. 

· The daily sampling requirement for low BTU gas streams from crude oil production fields is unnecessarily excessive and will be expensive.  A monthly sampling frequency will provide more than enough accuracy for these relatively low volume and highly geographically dispersed streams.

· Air districts should be an option for third party verification, but should not be the only verifiers in the program.

· As part of the GHG reporting regulation, the ARB should provide CEQA guidance clarifying that GHG emissions from all facilities that are included in ARB’s mandatory GHG monitoring and reporting program.  The guidance should also address emissions from all projects at those facilities,  and how they will be addressed in ARB’s AB 32 scoping plan and regulated under AB 32.  No case-by-case or project-specific GHG mitigation requirements should be imposed on these facilities.
We appreciate the opportunity to provide comments on these regulations and look forward to seeing your responses.  If you need further information, feel free to contact me or Mike Wang by phone at (310) 808-2149 or by email (mike@wspa.org).
Sincerely,
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Richard Bode



Doug Thompson



Byard Mosher
WSPA Comments on the ARB Regulation for the Mandatory Reporting of Greenhouse Gas Emissions 

I.     Specific Program Design Issues
a. Enforcement Provisions Require Additional Clarity
WSPA recognizes the need for provisions governing enforcement of reporting requirements, and believes that the most recent revisions were a significant improvement in terms of clarity and governance. However, as written, the enforcement provisions could be read as allowing multiple charges for minor offenses, such as being 7-days late in report submittal.  Staff presentations at the workshops, and in our own conversations, indicated that the intent of the enforcement provisions was to assure compliance rather than being punitive.   Our suggestions in Attachment B recognize the ARB objectives and simply clarify their intent.  

b. Resolution Processes are Needed with Executive Officer
The proposed regulations do not include any provisions for addressing issues that can occur during the year that can adversely affect reporting obligations.  For example, the proposed regulations need to address the situation where a breakdown in a monitoring program occurs and cannot be repaired for, say, a 3-month period.  In such a situation, the amount of data that can be recovered is less than the 80% specified limit – that would, again according to the regulations, preclude verification of a report. However, the ARB and the facility could establish an acceptable remedy that would allow the facility to stay in compliance and for ARB to receive the best information possible.  In other cases, monitoring frequency may need to change for operational or technical issues.  For these situations, we believe a process should be incorporated in the rulemaking that will allow facilities to approach the Executive Officer to resolve issues that would otherwise prevent completing verification in advance of the regulatory deadlines. Attachment D details our suggested changes.

c. All Verifiers Should meet the Same Standards

While we support ARB’s attempt to broaden the pool of verifiers by expanding the eligibility to air district staffs, we have some concerns regarding the manner in which this was approached in the proposed rule. We support the provision in the rule that creates the option for air district staff to become verifiers provided that all such district staff abide by agreements governing handling and use of confidential business information. However, we do not believe the districts should be the sole verifiers for any region due to the restrictions included in the regulations themselves and to the need to have more than one verifier in any region.  We also believe that the district staff must comply with the same requirements as other verifiers in order to ensure that the benefits of third party reporting are retained.  Attachment C details our suggested changes.

d. Limit Facility Reporting to Those Which Directly Emit GHG’s

The regulations appear to require all sources under the same ownership to report, even if those sources do not emit any GHG emissions.  For example, a manufacturing firm could have, in addition to a manufacturing facility, several retail outlets that have no emissions directly associated with their operation.  Hence the requirement for reporting should be limited to only those facilities that, in the normal course of doing business
, directly emit GHGs.  As a result, facilities that merely serve to office workers should not be included in the reporting protocols.  For those facilities that are NOT required to report GHG emissions, but are required to report contact information (name and address), such information would not be subject to enforcement action.  Proposed regulatory language can be found in Attachment A and D which scale back this unintentionally broad scope.

e. Remove Equity Data Reporting Provisions
WSPA understands that some are interested in tracking equity data as part of a GHG emissions reporting scheme.  While this information may be of interest, the goal of the reporting regulation should be to track actual emissions with a view toward tracking facility reductions over time.  This is not, and should not be, linked to the investment patterns of a company or set of companies. Equity data is not germane to the emissions report, and does not provide ARB additional information regarding facility emissions in the state. Under other mandatory reporting programs, there are quite a few complex procedures for calculating emissions under an equity share basis.  Thus, if ARB requires raw equity data, there is the possibility of producing misleading information about the size of emissions from any single equity shareholder.  We urge ARB to remove this provision. 

f. Prevent the Release of Unverified Data


The issue of handling of unverified data (i.e., data from the first year that is reported (but unverified); or data that is undergoing verification but is somehow released by the ARB) is also of significant concern.  Because of the sensitivity of the data, due to the manner in which it may affect market conditions (should a market be developed), we urge ARB to avoid the potential release of unverified data by not requiring facilities to submit unverified data but rather requiring facilities to provide notice to ARB of submittal of the unverified data to the verifiers.  The final verified data submitted by facilities and accepted by ARB would be released by ARB to the public annually at a prescribed time. 

g.
Enable Process to Improve Emissions Data Reports


The proposed regulations are not sufficiently flexible to address opportunities to improve the reporting process.  For example, methods for calculating emissions may change or improvements to emissions measurement methods may emerge.  As currently drafted, facilities would be required to use the specific approach in the rule, and pursue a change in the regulation to allow for improved reporting accuracy or new/different modes of calculations. We believe that provision should be made for the Executive Officer to approve such modifications in calculation methods. WSPA offers, in Attachment D, suggestions that address these issues.

II. Definitions and Calculation Methods

a. Clarity is Needed in the Definition Section

We have compiled a series of suggestions for modifications to the definitions section of the rule, which can be found in Attachment A.  

b. De minimis Emission Level Ceiling is Inequitable

While the establishment of a de minimis emission level is a welcome addition to the rule, the 10,000 metric ton/year “cap” on de minimis emissions is set too low to be useful to both the facility and the verification process.   The emissions under this de minimis category are allowed to use alternative calculation methods but are not exempt from being reported and are included in the facility emission inventory.    Because the rule (unlike CCAR and others) requires the reporting of de minimis emissions, a 3% de minimis level without a cap would not only be sufficient, but also consistent with the DOE and The Climate Registry.    We believe the need for the ARB to address equity concerns, i.e. that a 3% de minimis level without a cap could potentially exclude emissions that are greater than the size of some of the smallest emitters, is flawed because emissions under a de minimis category are reported.  We believe that a larger cap of 25,000 metric tons/year would recognize and equitably handle the complexities of some of the state’s largest facilities and would also ensure that the emissions reported are as complete as possible

c.
Clarification Still Needed of Calculation/Measurement Requirements


While many of our previous technical corrections have been made, there are still a number of important issues that still need to be resolved.  The following is a brief overview of the issues.  We have attached more detailed specific recommendations in Attachment E.
i. Carbon content measurement.  The carbon content measurement requirement in the Petroleum Production sector should be monthly for associated/produced gas and low Btu/VRU gas.

ii. Flow Rate and Carbon Content Methodology.  The flow rate and carbon content methodology in 95125(d), with the addition of daily carbon content sampling, should be added to 95113(a)(1)(A) as another option for refinery fuel gas. This would allow the use of continuous GC analysis for carbon content and provide another calculation approach for those streams that do not already have continuous HHV analyzers.

iii. Fuel Content (mixtures).  The language in 95125(f) for reporting fuel mixtures needs to be expanded to capture all of the configuration possibilities for refinery fuel gas systems.

iv. Monitoring Equipment.  Continuous Emission Monitors (CEMs) should be allowed for use in calculating refinery combustion emissions and FCC process emissions.

v. Hydrogen Plant Emissions.  Refinery operators should have the option to report their hydrogen plant combustion and fugitive emissions along with their other refinery combustion and fugitive emissions.

vi. Hydrogen Plant (CEM).  The reference in 95114(b)(1) that allows hydrogen plants to use CEMs should be revised to read 95125(g) not 95125(g)(6).

vii. Test Methodologies.  The reference in 95125(e)(3)(B) requires the use of specific ASTM test methods for determining HHV (these are specified in section 95125(c)(1)(B)).  Considering many on-line analyzers do not follow these test requirements, this creates a significant burden to petroleum refineries that does not add value or accuracy.  ASTM requirements should be limited to laboratory equipment.

viii. Fuel Activity Data Measurement Requirement.  The 2.5% accuracy requirement for fuel measurement is not achievable with most of the existing flow measurement devices used in the petroleum industry today.  We understand the need to maintain the accuracy of flow measurement devices, and support the inclusion of a requirement in the regulation. Our recommendation in Attachment E is designed to require the maintenance of this important equipment without creating a specific numeric performance requirement that may not be achievable.  As an additional note, there is a major project underway at the API designed to bring more clarity and resolution to this issue driven by the difficulties encountered in  this area in the UK.  We will keep ARB staff updated on the progress of the work as it goes forward.

c. Emission Calculation Equations – We would like to reiterate that the final rule should incorporate industry standard conditions to avoid errors that could be generated by having to convert all of our flow rate measurements to a non-standard set of standard conditions. Also, the equation in 95125(e) for the calculation of combustion emissions from refinery fuel gas has an error in its dimensional units that needs to be corrected. Attachment F contains additional proposed changes to emission calculation methods.   

III. Issues Relating to California Environmental Quality Act (CEQA)
In California, AB 32 clearly places the full responsibility and jurisdiction regarding GHG emissions and control measures with ARB:

“CHAPTER 4.  Role of State Board

   38510.  The State Air Resources Board is the state agency charged

with monitoring and regulating sources of emissions of greenhouse

gases that cause global warming in order to reduce emissions of

greenhouse gases.”

CEQA provides that public agencies should look to ARB for leadership and sound policy in integrating CEQA with AB 32.  In particular, CEQA provides that public agencies are not required to find that changes or alterations have been required in, or incorporated into, projects in order to mitigate or avoid the significant effects on the environment if:

“21081.  . . .    

   “(2)  Those changes or alterations are within the responsibility

and jurisdiction of another public agency and have been, or can and

should be, adopted by that other agency.”

In addition to its sweeping GHG responsibility and jurisdiction under AB 32, the ARB also has broad responsibility and authority under CEQA.  For example, the ARB routinely analyzes the environmental impacts of its proposed regulations, considers alternatives suggested by ARB staff or other interested parties and includes the adoption of appropriate findings and mitigation measures in its actions.    Accordingly, cities, counties and other state agencies in California may rely on the ARB to analyze the GHG impacts of existing and new facilities statewide as part of the AB 32 program, consider GHG alternatives suggested by ARB staff or interested parties and include the adoption of appropriate GHG findings and GHG mitigation measures in all of its actions under AB 32.

Yet, over the past several months, the frequency with which individuals, organizations, and various local and state agencies, including the Attorney General, have been intervening in CEQA proceedings and demanding GHG mitigation has been increasing rapidly.  The Attorney General has filed and settled lawsuits alleging that certain projects have been approved without an adequate CEQA analysis of the potential greenhouse gas and climate change impacts of those projects, in effect adopting case-by-case GHG mitigation devised without any public input by the AG’s legal staff.  By contrast with ARB’s statewide approach, these types of ad hoc efforts are leading to a patchwork of inconsistent standards for determining the significance of a project’s greenhouse gas emissions, and for identifying feasible greenhouse gas mitigation measures.

Climate change impacts occur on a national and international scale.  To respond, the Legislature has determined that control of California’s greenhouse gas emissions that contribute to climate change should be achieved through a comprehensive statewide program to be adopted and implemented by the ARB.  In SB 97 (Dutton) (Stats. 2007 Ch. 185) the Legislature further directed the Governor’s Office of Planning and Research and the state Resources Agency to develop and adopt greenhouse gas mitigation guidelines by January 1, 2010.  The legislature specifically directed those agencies to rely on “new information or criteria established by the State Air Resources Board pursuant to” AB 32.

To effectively carry out both its broad AB 32 and CEQA mandates, ARB has an opportunity now to fill the regulatory gap now in the greenhouse gas mandatory reporting regulation.  By pursuing this opportunity, ARB can act to quickly provide some interim certainty to state and local government agencies and to project proponents regarding GHG thresholds and mitigation under CEQA, so that projects, and the ancillary GHG benefits that often accompany them, aren’t unnecessarily delayed, challenged or burdened with duplicative and inconsistent GHG control measures.

In developing the GHG mandatory reporting regulation under AB 32, ARB has evaluated the broadest number and variety of sources and proportion of statewide greenhouse gas emissions that would be included in the reporting program at various emissions thresholds.  For example, the proposed 25,000 ton/year GHG emissions threshold for general combustion sources will result in the inclusion in the GHG reporting program of sources that emit approximately 40% of all of California’s greenhouse gas emissions and that account for approximately 94% of California’s GHG emissions from industrial and commercial sources.  The remaining combustion sources are numerous and individually emit much smaller quantities of GHG.  ARB should provide guidance at the beginning of the AB 32 program clarifying that GHG emissions from all facilities that are included in ARB’s mandatory GHG monitoring and reporting program under AB 32, and from all projects at those facilities, will be addressed in ARB’s AB 32 scoping plan and regulated under AB 32. 

WSPA’s proposed additional language with respect to CEQA can be found in Attachment G.  
Attachment A

WSPA Proposed Clarifications/Amendments Definitions
(Deletions shown as strikeouts, Nov. 8 revisions in bold blue italics, and

Nov. 16 additions and revisions in bold red italics)

(5) “AQMD/APCD” means air quality management district or air pollution

control district as applicable to the facility location. (Deleted “as applicable to the facility location” because it may preclude use of an APCD outside of facility district thereby limiting ability to select an APCD e.g. for all facilities in CA, just as you would a consultant.)

(11) “Associated gas” or “produced gas” means a natural gas which is produced from gas wells or gas produced found in association with the production of crude oil either dissolved in the oil or as a cap of free gas above the oil.  

(NEW 1) “Low Btu gas” means gases recovered from casing vents, vapor recovery systems, crude oil storage tanks and other equipment as part of the crude oil and natural gas production process 

(New 2) “Vent gas” means gases recovered from vapor recovery systems, crude oil and product storage tanks, and other abatement equipment in petroleum refineries.
(44) “Coke (petroleum)” means a solid residue consisting mainly of carbon

which results from the cracking of petroleum hydrocarbons. In processes

such as coking and fluid coking. This includes catalyst coke deposited on

a catalyst during the refining process which must be burned off in order to

regenerate the catalyst. 

(132) “Petroleum coke” means a residue high in carbon content and low in

Hydrogen. That is the final product of thermal decomposition in the

condensation process in cracking.
(45) “Coke burn-off” means the coke removed from the surface of the catalytic

cracking unit catalyst or the catalytic reforming unit catalyst by

combustion in the catalyst regenerator. (From EPA 40CFR63 Subpart UUU.)
(55) “Diesel fuel” means a fuel composed of distillates obtained in petroleum

refining operation. Or blends of such distillates with residual oil
(70) “Facility” means any property, plant, building, structure, stationary source,

stationary equipment or grouping of stationary equipment or stationary

sources located on one or more contiguous or adjacent properties, in

actual physical contact or separated solely by a public roadway or other

public right-of way, and under common operational control, that directly emits or

may directly emit any greenhouse gas in the normal course of doing business and is considered a single major industrial grouping as identified by first two digits of the North American Industry

Classification System (NAICS). Under this definition, those in operational

control of military installations may classify military installations as more

than a single facility based on independent functional groupings within

contiguous military properties.

(73) “Flare” means a combustion device that uses an open flame to burn

combustible gases with combustion air provided by uncontrolled ambient

air around the flame.  This term includes both ground-level and elevated flares. When used as a verb, the term “flare” means the combustion of vent gas in a flare. (Full definition used at BAAQMD & SCAQMD)

(91) “Hydrocarbons” means chemical compounds containing predominantly

carbon and hydrogen. Including fossil fuels and a variety of major air

pollutants.

(107) “Mobile combustion” means emissions from the transportation of

materials, products, waste, and employees resulting from the combustion

of fuels in company owned or controlled company operated mobile combustion sources (e.g., cars, trucks, buses, trains, airplanes, ships, etc.).

(175) “Sulfur recovery unit” means a process unit that recovers elemental sulfur

from gases that contain reduced sulfur compounds and other pollutants, usually

by a vapor-phase catalytic reaction of sulfur dioxide and hydrogen sulfide. (From EPA 40CFR63 Subpart UUU.)

(180) “Total organic carbon or TOC” means a measure of the total organic

carbon molecules present in a sample.

(NEW) VOLATILE ORGANIC COMPOUND (VOC) is any volatile compound of carbon, excluding methane, carbon monoxide, carbon dioxide, carbonic acid, metallic carbides or carbonates, ammonium carbonate, and exempt compounds. (BA/SCAQMD Definition ) 

Attachment B

Suggested Revisions to Enforcement Section

in Proposed GHG Mandatory Reporting Regulation
(Deletions shown as strikeouts, Revisions shown in bold red italics)

95107.  Enforcement

(a)
Failure to submit any report or information required by this article shall constitute a single, separate violation of this article for each day until the information is submitted.
(a) (b) Knowing submission of false information, with intent to deceive, to the Executive officer or a verifier, shall constitute a single, separate violation of the requirements of this article for each day after the information has been received by the Executive Officer.
(b) (c) Failure to submit any report or to include in a report all information required by this article, or late Late submittal of an emissions data report or verification opinion, shall constitute a single, separate violation of the requirements of this article for each day that the information has not been submitted beyond the specified reporting dates.
(c) Failure to include in a report the information specified in sections 95104(a)(8) and (a)(9) shall not be considered a violation of this article.

Attachment C

Verification:  Definitions and Issues for Clarification

(186) “Verification body” means an ARB accredited firm or AQMD/APCD A firm or AQMD/APCD, accredited by ARB, that is able to render a verification opinion and provide verification services for operators subject to reporting under this article. 
(188) “Verification opinion” means the final opinion rendered by verification

firm attesting whether or not an operator’s emissions data report is free of

material misstatement and that all verification process checklist items
have been completed by the verification firm.

(191) “Verified emissions data report” means an emissions data report that has

been reviewed and approved by a third-party verifier and accepted by the

ARB.

(190) “Verification team” means more than one verifier, including all

subcontractors, acting for a verification body to provide verification

services for a client. The lead verifier for the verification team shall be a

lead verifier in the verification body.  (This definition needs to be re-written. It appears to be confusing the requirements of verification body and verification team 95131 (c) (1) & (2)(B).  Also, what if there is more than 1 verification team within a firm?)
Attachment D

Suggested Revisions to the Petition Process, Additional Flexibility Language for Emission Calculation Methods, and the Reporting of Additional Facilities 

 (Deletions shown as strikeouts, new text in bold italics)

Modified Petition Process

95131. (c) (3) If Prior to or following the verification body provides providing an adverse verification opinion to the ARB on the emissions data report, the operator may modify the report to remove any material misstatement or nonconformance found by the verification team in order to receive a subsequent positive verification opinion. The modified report must be submitted to ARB before the applicable verification deadline, unless the operator makes a request to the Executive Officer as provided below in section 95131(c)(3)(A).

(A) If the operator and or the verification body identify an issue that they cannot reach agreement on or that preclude modifications to the emissions data report that would result in a positive verification opinion, the operator may petition the ARB Executive Officer to make a final decision as to the verifiability of the submitted emissions data report.

(B) If the Executive Officer determines that the emissions data report does not meet the standards specified in this article, the Executive Officer will provide the necessary guidance to the operator and verification body on how to proceed to complete a positive verification under the circumstances. If necessary, the operator shall submit for re-verification within thirty days of the date of the decision a revised emissions data report that reflects the Executive Officer’s determination. In re-verifying any revised emissions data reports, the verification team shall be subject to the requirements in section 95131(c)(1)-(2).

Flexibility for Emission Calculation Methods

Amend 95103(a) by adding a new paragraph (11):

(11) If an operator determines that an alternative emissions calculation methodology not specified in this article will improve the accuracy of the operator’s emissions data report, assure that complete information can be included in the emissions data report, reduce the operator’s compliance burden while maintaining accuracy, or otherwise help assure the operator’s ability to prepare and submit an emissions data report than can receive a positive verification opinion, the operator may petition the Executive Officer for approval of an alternative emissions calculation methodology.  The Executive Officer may approve a proposed alternative emissions calculation methodology if the Executive Officer determines that use of the alternative methodology is consistent with the objective that the reported emissions are within 95% of the CO2e total actual emissions.  Upon approval by the Executive Officer, the operator may use the alternative emissions calculation methodology in place of a methodology that would otherwise be required, and the verifier shall consider emissions data prepared pursuant to the approved alternative methodology to be in compliance with the requirements of this article.

Reporting of Additional Facilities

Amend 95104 (a)(8) to read:

(8) The parent company or companies with ownership of the facility that is the subject of the report, and a list of all facilities and offices in California owned or operated by that parent company, including subsidiary facilities, and offices not subject to the requirements of this article that have direct greenhouse gas emissions. The operator may elect to have this information submitted separately by the parent company for all facilities under its ownership and operational control, with indication of the parent company’s ownership share and operational control for each facility;
Attachment E

WSPA Recommended Changes to GHG the Combustion Calculation Methods for Crude the Petroleum Industry and Natural Gas Production Facilities
(Deletions shown as strikeouts, Nov. 8 revisions in bold blue italics, and

Nov. 16 additions and revisions in bold red italics)

95102.  Definitions (Page A-3)
(a) For the purpose of this article, the following definitions shall apply:

(11) “Associated gas” or “produced gas” means a natural gas which is produced from gas wells or gas produced found in association with the production of crude oil either dissolved in the oil or as a cap of free gas above the oil.  


(NEW 1)
“Low Btu gas” means gases recovered from casing vents, vapor recovery systems, crude oil storage tanks, and other equipment in the crude oil and natural gas production facilities  processes.



(NEW 2)
“Vent gas” means gases recovered from vapor recovery systems, crude oil and product storage tanks, and other abatement equipment in petroleum refineries.

95113. 
Data Requirements and Calculation Methods for Petroleum Refineries


(Pages A-55 to A-57)

(a) Greenhouse Gas Emission Data Report.  The operator of a petroleum refinery shall include the following information in the greenhouse gas emissions data report from each report year from facility emission sources as specified:

(1) Stationary Combustion – CO2 Emissions by Fuel Type.

(A) Refinery Fuel Gas: CO2 emissions resulting from the combustion of refinery fuel gas as specified in section 95125 (d) or (e).  When utilizing section 95125(e), the sampling frequency for carbon content will be at least daily.
1. The executive officer may reduce the sampling frequency required for Refinery Fuel Gas CO2 emissions if the refinery operator demonstrates, based on data collected under this regulation, that adequate accuracy can be maintained.

(E) Continuous Monitoring Systems.  Petroleum refinery operators may elect to calculate CO2 combustion emissions using Continuous Emissions Monitoring Systems (CEMS) as specified in section 95125(g).

(b) Calculation of Process Emissions.  The operator shall calculate process emissions as specified in this section.

(1) Catalytic Cracking

(D) Continuous Monitoring Systems.  Petroleum refinery operators may elect to calculate CO2 combustion emissions using Continuous Emissions Monitoring Systems (CEMS) as specified in section 95125(g).

95114. 
Data Requirements and Calculation Methods for Hydrogen Plants


(Pages A-66 to A-67)

(b) Calculation of CO2 Stationary Combustion and Process Emissions.  The operator shall calculate CO2 stationary combustion and process emissions using one of the methods specified in this section.
(1) Continuous Monitoring Systems. Hydrogen plant operators may elect to calculate CO2 process and stationary combustion using Continuous Emissions Monitoring Systems (CEMS) as specified in section 95125(g)(6) 95125(g).

(c) Calculation of Stationary Combustion CO2, CH4, and N2O Emissions, and Fugitive Emissions. For hydrogen plants located in refineries, the operator may choose to report stationary combustion CO2, CH4, and N2O emissions and fugitive emissions as part of the overall refinery emissions for these categories.

95115.
Data Requirements and Calculation Methods for General Stationary Combustion Facilities (Pages A-69 to A-70)
(b) Calculation of CO2 Emissions.  The operator shall calculate emissions of CO2 as specified below.

(1) The operator of a crude petroleum or natural gas production facility identified with the NAICS code 211111 shall report CO2 emissions from stationary combustion according to the methods specified in 95125 (c)-(f) (c), 95125 (d), or 95125 (f), at the discretion of the operator.

(A) For natural gas, produced gas, associated gas, and low Btu gas the operator shall use the method specified in section 95125 (c) or 95125(d);

(B) For associated gas, still gas, and process gas, the operator shall use the method specified in section 95125(e);

(B) (C) For fuel mixtures, the operator shall apply the method specified in section 95125(f).
95125. 
Additional Calculation Methods 
(e) Method for Calculating CO2 Emissions from Fuel Combustion Using Measured Heat and Carbon Content. (Page A-76)

(1) The operator shall use the following method to calculate CO2 emissions from fuel gas systems in the petroleum refining oil and gas sector, including combusted refinery fuel gas, still gas, process gas, associated gas or pressure swing adsorption off-gas using both high heating value (HHV) and fuel carbon content.

(f) Method for Calculating CO2 Emissions from Fuel Combustion for Fuel Mixtures.  (Pages A-77 to A-78)

(1) Where individual fuels are mixed prior to combustion, the operator shall choose one of the two methods below to calculate and report CO2.

(A) Measure the flow rate of each fuel stream prior to mixing, apply the fuel specific sampling scheme specified for each fuel, calculate CO2 emissions for each fuel in the mixture and sum to calculate total combustion emissions.

(B) Measure the flow rate of the fuel mixture and apply the methodology specified in section 95125(e) for refinery fuel mixtures and section 95125(c) or 95125 (d) for crude petroleum and natural gas production facilities.
(B) For crude petroleum and natural gas production facilities, measure flow rate of the fuel mixture and apply the methodology specified in section 95125(c) or 95125 (d).
(C) For petroleum refineries, measure the flow rate and composition of fuel gas streams in a manner that defines both flow and composition for each fuel gas system and apply the methodology specified in 95125 (d) or section 95125 (e).   
(2) This provision For petroleum refineries, does not apply in situations where equipment such as a hot oil heater or flare functions as an abatement device.  This provision does not apply where a primary fuel supply is augmented with low Btu gas recovered from a controlled source such as a product or crude oil storage tank the emissions from the combustion of “vent gas” shall be calculated using “best available data and methods” rather than section 95125(d) or section 95125(e).

95103. General Greenhouse Gas Reporting Requirements.  (Page A-22 to A-23)

(a) General Reporting Requirement

(9) The operator shall develop a plan designed to maintain the accuracy of employ procedures for the measurement of fuel activity data (mass or volume flow) that quantifies fuel use with an uncertainty of no more than +/- 2.5 percent.  All all fuel activity measurement devises (mass or volume flow).  This plan shall be incorporated into the facilities greenhouse gas inventory program required in section 95104(b).   maintained and calibrated in a manner and at a frequency required to maintain this level of measurement uncertainty.
From the Staff Report – Pages 50 and 51

4.  Requirements for the Oil and Gas Exploration and Production Sector

Facilities in the oil and gas exploration and production sector are required under the proposed regulation to report their GHG stationary combustion, hydrogen production and cogeneration GHG emissions.  Procedures for estimating emissions from hydrogen production are addressed above, while cogeneration facilities methods are addressed in Section III.C of this report.  Stationary combustion requirements are discussed briefly below.  As discussed in Section II of this report, additional reporting requirements will be developed in the future for process and fugitive emissions from oil and gas exploration, production, processing, transmission and distribution.

Oil and Gas exploration and production facility ies are required to use the same fuel specific methodologies and sampling frequencies specified for petroleum refinery operations to calculate CO2, CH4, and N2O stationary combustion emissions.  Logistical issues may arise as a result of the daily sampling frequency required for refinery fuel system, given the dispersed nature of combustion sources in oil and gas production fields.  E&P operators, like the operators of facilities in other sectors, should refer to the de minimis provisions of the regulations to carefully evaluate the various gas streams which are combusted in the production fields.  Determination of typical HHV for a gas stream along with estimates of annual gas usage will allow operators to determine if combustion emissions from a gas stream exceed the 10,000 metric tonne emissions threshold.  If it is determined that the emissions from one or more fuel streams fall below this the de minimis threshold of 20,000 metric tones the regulation specifies that less stringent emission accounting procedures may be used.  In addition, if natural gas recovered and combusted in the oil and gas production fields meets pipe line quality specification, the methodologies specified for natural gas may be used.

Attachment F

  Technical Comment and Calculations:  Line by Line Review

	 
	
	
	
	
	
	

	Page
	Section
	Comments

	General
	 
	 
	 
	 
	 
	The standard conditions and the molar volume conversion (MVC) of 849.5 scf/kg-mole are not based on petroleum industry standard conditions of 60°F and 14.7 psi.  It should be acceptable to use existing standard conditions and the molar volume conversion consistent with API and AGA given the use of these conditions will not result in a different calculated mass.  All accounting and data systems in the oil and gas industry use API/AGA standard conditions to report volumetric flows.  Also, handbooks for standard properties, such as heating values for compounds, used in this industry are consistent with API/AGA standard conditions, not to mention, the heating values reported by the utilities for natural gas are reported based on API/AGA standard conditions as well.

	General
	 
	 
	 
	 
	 
	Throughout this regulation there are numerous references to default values.  These defaults include but are not limited to carbon fraction in coke burned, weight fraction of carbon on the catalyst, control measure destruction efficiency, molecular fraction of CO2 in sour gas, carbon fraction in NMHC, and VOC to CH4 conversion factor.  Based on comments at the ARB 10/31/07 GHG workshop, the impression is that an alternate to the default value is only allowed where the regulation specifies such as, sulfur recovery and biomass.  This does not seem reasonable given a desire for accuracy.  For example, the default for weight fraction of carbon on the catalyst is 1 for periodic catalyst regeneration.  This means that the weight of carbon on my catalyst is equivalent to the weight of the actual catalyst.

	General
	 
	 
	 
	 
	 
	Metering and analysis of fuel gas streams need to be complete and free of bias.  Many combinations of meters and sampling locations can be used to define a balance.  Determination of the suitability of the metering and sampling strategy should be confirmed during verification.

	General
	 
	 
	 
	 
	 
	For hydrogen plants, clarification should be added to insure that the term S can be used to account for carbon, contained as CH4, in the hydrogen product that will be reported elsewhere.

	General
	 
	 
	 
	 
	 
	We still maintain that the effort and expense of adding LDAR sampling to natural gas systems is not justified.

	A-56
	95113
	b
	1
	A
	 
	There is a reference to paragraph (D) but there is no paragraph (D).

	A-56
	95113
	b
	1
	 
	 
	This section should specifically refer to Fluid Catalytic Cracking and Fluid Cokers versus Catalytic Cracking.  The process technology of catalytic cracking does not encompass the technologies of coking or catalytic reforming, and the equations presented in this section are specific to FCCs and fluid cokers.

	A-56
	95113
	b
	1
	A
	 
	Section 95113(b)(1)(A) includes catalytic reforming.  The equations presented in this section are not suitable for catalytic reforming.  Catalytic reformers (semi, cyclic, and continuous catalytic reformers) are not instrumented or monitored in the same manner as a fluid catalytic cracker.  Also, the catalyst for semi-regen reformers and cyclic regen reformers is only regenerated periodically and not continuously.  The periodic catalyst regeneration section 95113(b)(2)(A) is significantly more suitable to semi-regen and cyclic reformers.  And, an additional section, 95113(b)(2)(B), is being recommended that reflects CO2 emissions from a continuous catalytic reformer (CCR).

	A-56
	95113
	b
	1
	A
	 
	In order for the volumetric flow rate of exhaust gas from regenerator (Qr) equation under Catalytic Cracking to match the Qr equation in the Refinery MACT II rule (40 CFR 63, Subpart UUU, section 1573), some additional parenthesis are required to reflect the proper order of mathematical operation and a minor correction is needed to reflect the oxygen concentration in the enriched air stream.  The equation should be as follows to reflect the Refinery MACT II Qr:                                                                                                        Qr = (79 x Qa + (100 - %Oxy) x Qoxy) / (100 - %CO2 - %CO - %O2)

	A-56
	95113
	b
	1
	A
	 
	We would prefer you allow us to make the calculations to yield CR in lbs/hr vs. kg/hr, starting with dscf/min instead of dscm/min.  EPA and section g of Appendix A provide the factors for either calculation.  This could be done by adding to the definitions such as, CR = coke burn rate (kg/hr or lb/hr), Qr = volumetric flow rate of exhaust gas before entering the emission control system (dscm/min or dscfm), Qa = ..... (dscm/min or dscfm), Qoxy = .... (dscm/min or dscfm).  Note that this would not require a change in units for CRd in section 95113(b)(1)(B).

	A-56
	95113
	b
	1
	A
	 
	For the FCC and Fluid Coking calculations, your interest in accuracy and consistency would be best served by using only the K1 portion of the equation since it calculates carbon directly.  Therefore, we continue to maintain that the K2 and K3 terms are unnecessary for the purposes of greenhouse gas reporting.  This being the case, the CF term in the equation in 95113 (b) (1) (C) would not be necessary if your dropped the K2 and K3 terms from the equation in 95113 (b) (1) (A).

	A-56
	95113
	b
	2
	 
	 
	Recommend that this section be referred to as "Other Catalyst Regeneration" to capture the other processes such as, catalytic reforming and hydrotreating catalyst regeneration.

	A-57
	95113
	b
	2
	A
	 
	The CO2 equation for periodic catalyst regeneration uses a term H that is not defined.

	A-57
	95113
	b
	2
	A
	 
	For periodic catalyst regeneration we recommend that the equation on page E-10 of Attachment E  be used in this section with one modification.  CF should be replaced with (CFSPENT - CFREGEN).                         CFSPENT = weight fraction carbon on spent catalyst                                                                                           CFREGEN = weight fraction carbon on regenerated catalyst (default=0)

	A-57
	95113
	b
	2
	B
	 
	Based on monitoring capabilities of a CCR, we recommend an additional section for Continuous Catalytic Reforming where the CO2 emissions are calculated based on the following:                                                                                                                   CO2 = CCirc x (CFspent - CFregen) x H x 3.664                                                                                         Where:                                                                                                                                                              CO2  = CO2  emissions (metric tonnes/yr)                                                                                                                  CCirc = Average catalyst circulation rate when regenerator is in operation (tonnes/hr)                                    CFspent = weight fraction carbon on spent catalyst                                                                                         CFregen = weight fraction carbon on regenerated catalyst (default = 0)                                                            H = Number of hours the regenerator is in operation (hrs/yr)

	A-58
	95113
	b
	3
	A
	 
	The equation here is to be use to estimate emissions of CO2, CH4, and N2O.  In the definition of process vents it notes that the vent can be routed to a control device.  However, there is no term in this equation to account for the use of a control device.  

	A-59
	95113
	b
	5
	A
	 
	We recommend the definition of volumetric flow rate to SRU (FR) be modified to clearly reflect that the volumetric flow rate refers specifically to acid gas and does not include combustion air and oxygen.                                         FR = volumetric flow rate of acid gas to the SRU (scf/yr)

	A-60
	95113
	c
	 
	 
	 
	When the methane conversion factor or the non-methane emission factor are zero, it should not be necessary to collect and document the other factors such as COD or volumetric flow rate.

	A-60
	95113
	c
	2
	 
	 
	The non methane hydrocarbon factor (Fsep) for oil-water separators is not listed in Appendix A as indicated in the regulation.  An emission factor (EFsep) can be found in Attachment E for oil/water separators, but it is not clear if this is the correct emission factor to use.

	A-61
	95113
	c
	3
	A
	 
	How can the EPA tanks program be used to calculate CH4 emissions?

	A-61
	95113
	c
	4
	A
	2
	The calculation methodology presented in the regulation for equipment fugitive emissions does not appear to reflect the facility LDAR programs that follow the CAPCOA (1999) Method 3: Correlation Equation Method.  The LDAR programs use either a monitoring system that pegs at 10,000 ppm OR a monitoring system that pegs at 100,000 ppm.  (See Equipment Fugitive Emissions tab in this workbook for clarification.)    

	A-61
	95113
	c
	4
	A
	2&3
	Since leaks do not all have the same time duration, the time factor should be utilized with the individual VOC emission rate equations identified in 93113(c)(4)(A)(2) and removed from the methane emission calculation in 93113(c)(4)(A)(3).

	A-61
	95113
	c
	4
	A
	2
	Equation for the 100K Pegged category appears incorrect since the pegged categories do not use correlation equation constants.  The equation should resemble the calculation methodology for 10K Pegged components such as, EVOCP-100=∑CCi x RFiP100 x t.

	A-63
	95113
	c
	4
	A
	3
	What is the basis for assuming that 60% of the fugitive emissions from natural gas, refinery fuel gas, process gas and PSA off-gas systems are methane?  Does a facility have the option to establish other factors specific to their systems?

	A-63
	95113
	d
	2
	 
	 
	What is the basis for using 0.6 for the CFNMHC factor?  Does a facility have the option to establish factors specific to the flaring event?

	A-63
	95113
	d
	1
	 
	 
	The summation from 1 to n has no apparent meaning given everything is based on yearly information.

	A-63
	95113
	d
	1
	 
	 
	Since the flare destruction efficiency is expressed as a percentage in the GHG regulation, it must be handled in the equation as a percentage and not as a fraction.  So FE in this equation would need to be substituted with FE/100.

	A-63
	95113
	d
	2
	A
	 
	The term (1/(1-FE)) results in the calculation of total NMHC and CH4 to the flare versus the amount destroyed.  Since the flare destruction efficiency is not 100%, a couple of minor corrections are required to avoid double counting of methane and counting unburned non methane hydrocarbon as CO2.  Also, since the regulation presents the flare destruction efficiency (FE) as a percentage such as, 98%, versus a decimal the equation needs to reflect percentage.  The CO2 equation should read as one of the following:                                                                                                                    CO2 = ∑[CFNMHC x NMHC x FE/(100 - FE) x 3.664 + CH4 x FE/(100 - FE) x 2.746] x 0.001     - OR -                      CO2 = ∑{CFNMHC x [(NMHC x 100/(100 - FE)) - NMHC] x 3.664 + [(CH4 x 100/(100 - FE)) - CH4] x 2.746} x 0.001

	A-64
	95113
	d
	2
	A
	 
	The GHG regulation indicates that flare emissions are to be calculated based on a flare destruction efficiencies (FE) determined by a HHV limit of 200 btu/scf and emissions reported to the local AQMDs.  However, the GHG regulation HHV limit of 200 btu/scf does not match all air districts' regulations in establishing FE.  For example, the BAAQMD heating value break point is based on a LHV of 300 btu/scf (see BAAQMD Reg 12, Rule 11, section 401.9) so all of the flare reports for a facility under the BAAQMD are calculated using this criteria.  If the AQMD flare reports are used as ARB has indicated for the ARB GHG report, the emissions are not guaranteed to be calculated per ARB standards.  (This is expected to be a small percentage of the time given low BTU flaring events do not occur often.)

	A-64
	95113
	d
	2
	B
	 
	Since the flare destruction efficiency is not 100%, a couple of minor corrections are required to avoid double counting of methane and counting unburned non methane hydrocarbon as CO2.  Also, since the regulation presents the flare destruction efficiency (FE) as a percentage such as, 98%, versus a decimal the equation needs to reflect percentage.  The CO2 equation should read as one of the following:                                                                                                                    CO2 = ∑CFROG x ROG x FE/(100 - FE) x 3.664 x 0.001  - OR -                                                                    CO2 = ∑CFROG x [(ROG x 100/(100 - FE)) - ROG] x 3.664 x 0.001

	A-64
	95113
	d
	2
	C
	 
	The default CO2 emission factor (EFCO2) for flares not reported to the local AQMD/APCD does not appear to be identified in the regulation, appendices or attachments.

	A-66
	95114
	a
	3
	 
	 
	Stationary Combustion - CH4 and N2O.  The operator shall calculate CH4 and N2O emissions from stationary combustion sources using methods specified in section 95125 (b). (metric tonnes).  When the hydrogen plant is operated as part of a refinery and the stationary combustion emissions are included in the stationary combustion emissions associated with the refinery fuel system, it is unnecessary to separately report the stationary combustion emissions associated with the hydrogen plant operation.

	A-67
	95114
	a
	11
	 
	 
	Stationary Combustion - CO2.  The operator shall calculate CO2 emissions from stationary combustion sources using methods specified in section 95114 (b). (metric tonnes).  When the hydrogen plant is operated as part of a refinery and the stationary combustion emissions are included in the stationary combustion emissions associated with the refinery fuel system, it is unnecessary to separately report the stationary combustion emissions associated with the hydrogen plant operation.

	A-67
	 
	 
	 
	 
	 
	For hydrogen plants, clarification should be added to insure that the term S can be used to account for carbon, contained as CH4, in the hydrogen product that will be reported elsewhere.

	A-67
	95114
	b
	1
	 
	 
	Add sentence.  When combustion products from PSA off-gas are captured by the CEMS as described under 95125(g)(6), reporting of CO2 from PSA off-gas under section 95125 (e) is not required.

	A-67
	95114
	b
	1&2
	 
	 
	The option to use a continuous in-line monitor to determine hydrogen plant feedstock carbon content should be allowed in lieu of daily sampling.

	A-67
	95114
	b
	2
	 
	 
	We recommend the 1st sentence of this section be modified as follows:  Hydrogen plant operators may elect to calculate CO2 process and stationary combustion emissions using the method specified in 95114(b)(2), in which case it is unnecessary to report CO2 from combustion of PSA off-gas under section 95125 (e).

	A-67
	95114
	b
	2
	 
	 
	Clarification should be made to insure that the term S can be used to account for carbon, contained as CH4, in the hydrogen product that will be reported elsewhere.  Modification to 1st sentence of paragraph following equations would provide clarification.  "The operator shall limit the application and use of factor S to situations where CO2 emissions are accounted for using other methods specified in these regulations (for example: an off-gas stream, such as PSA off-gas, diverted to a refinery fuel gas system or flare, or unconverted carbon compounds contained in the hydrogen product that are ultimately contained in fuel gas, flare gas, or hydrogen plant feed, where emissions are calculated and reported using applicable methods specified in this regulation)."

	A-68
	95114
	b
	3
	 
	 
	Clarification should be made to insure that the term S can be used to account for carbon, contained as CH4, in the hydrogen product that will be reported elsewhere.  Modification to 1st sentence of paragraph following equations would provide clarification.  "The operator shall limit the application and use of factor S to situations where CO2 emissions are accounted for using other methods specified in these regulations (for example: an off-gas stream, such as PSA off-gas, diverted to a refinery fuel gas system or flare, or unconverted carbon compounds contained in the hydrogen product that are ultimately contained in fuel gas, flare gas, or hydrogen plant feed, where emissions are calculated and reported using applicable methods specified in this regulation)."

	A-76
	95125
	e
	1
	 
	 
	This paragraph notes that the following method shall be used to calculate CO2 emissions for PSA gas (among other things).  This leads one to believe PSA off-gas is precluded from the methodology in 95114 which is not correct.  A wording suggestion may be something like the following:  ...process gas, associated gas or pressure swing adsorption off-gas (when PSA off-gas carbon is not already included as part of the hydrogen plant emissions in section 95114) using both ...

	A-76
	95125
	e
	1
	 
	 
	Why is LHV not an acceptable alternative to HHV?

	A-76
	95125
	e
	3
	 
	 
	A dimensional analysis based on the equation presented in the regulation for the EFCO-2A does not produce the units indicated for EFCO-2A which are tonnes CO2/MMBTU; therefore, this emission factor will not work as presented in the equation listed for 95125(e)(4).  The dimensional analysis based on the GHG regulation equation gives units of (kg C x kg-mol fuel x tonnes CO2)/(kg fuel x MMBTU x kg-mol CO2).  To achieve the specified units for EFCO-2A of tonnes CO2/MMBTU the following equation is required:                                    EFCO-2A = CCA x MWA/HHVA x 1/MVC x 3.664 x 0.001  (MWA = molecular weight of fuel gas A and 3.664 = conversion factor - carbon to carbon dioxide)                                                                                                      The details of the dimensional analysis for the two equations can be found on the 95125(e)(3) EFCO-2A handout.

	A-76
	95125
	e
	3
	 
	 
	As mentioned in the last item, the EFCO-2A needs to be modified to include the molecular weight of fuel and the carbon to carbon dioxide conversion factor.  We also want to suggest a slight modification to the units and equation since industry practice is to report heating value as BTU/scf rather than MMBTU/scf.  The suggestion is as follows: EFCO-2A = CCA x MWA/HHVA x 1/MVC x 3.664 x 1000  (HHVA = high heating value for the fuel system in Btu/scf and 1000 = Factor to convert from kg/btu to metric tonnes/MMBtu)

	A-76
	95125
	e
	3
	A
	 
	This section makes reference to section 95125(d)(3)(C).  There is no C in section 95125(d)(3).

	A-76
	95125
	e
	3
	B
	 
	This section regarding HHV references section 95125(c)(1)(B) which specifies specific ASTM methods for determining HHV.  Considering many on-line analyzers do not follow these test requirements, this creates a significant burden to petroleum refineries that does not add value or accuracy.  Equivalent test methods should be allowed for on-line analyzers

	A-77
	95125
	e
	4
	 
	 
	The term FRa = daily average fuel consumption for fuel gas system A suggest there is only one way to meter a fuel gas system.  Note that the flow rate of a fuel gas system may be determined various ways such as, metering of the volumetric flow of fuel streams to the system, metering the total volumetric flow by a single meter, metering the total volumetric flow with a limited number of branch meters which capture the total flow, or individual meters at the combustion devices.  The metering and sampling strategy shall be free of bias as sufficient to define the flow rate and gas composition for the fuel system.

	A-77
	95125
	e
	4
	 
	 
	Unless the HHVA used in 95125(e)(3) is the same as the HHVA used in 95125(e)(4), it is recommended to change the designation for one of these heating values to avoid confusion.

	App A-14
	Append A
	g
	 
	 
	 
	The coke burn rates K1 and K2 should be consistent with those found in 40 CFR 63, subpart UUU, section 1564(b)(4)(i), K1=0.2982 and K2=2.088.

	App A-15
	Append A
	h
	 
	 
	 
	This table notes that it is for use with section 95113(e)(1); however, it appears it is for use in 95113(c)(1)

	App A-16
	Append A
	I
	 
	 
	 
	This table notes that it is for use with section 95113(e)(4); however, it appears it is for use in 95113(c)(4)

	Att E-12
	Attach E
	1st Paragraph
	 
	 
	 
	The fifth sentence should be modified as follows: In one hydrogen the most typical purification process, pressure swing adsorption (PSA), the gas stream is routed sequentially through up to 12 vessels containing solid absorbents.  

	Att E-12
	Attach E
	1st Paragraph
	 
	 
	 
	This paragraph should be modified to include the following:  .....found in section 95113(f).  In the other purification process, CO2 is removed from the mixture of compounds by a solvent such as an amine solution.  The CO2 absorbed in the solution is driven off in a regeneration step and vented as pure CO2 or sold to third parties.  Any CO, CO2 or unconverted hydrocarbon remaining in the mixture are converted to CH4 in a methanator and the resulting hydrogen product is a mixture of hydrogen, methane, and nitrogen.  The unconverted carbon is contained, as methane, in the hydrogen product and will ultimately be accounted for as fuel for stationary combustion, hydrogen plant feed, flare gas, or as part of a process vent.  Thus, it is appropriate to use the S factor to avoid double-counting of the carbon contained in the PSA off-gas or the hydrogen product.

	 
	 
	 
	 
	 
	 
	 


Attachment G

Proposed Findings and Regulatory Text
Regarding CEQA and GHG Emissions

Rationale

In California, AB 32 clearly places the full responsibility and jurisdiction regarding greenhouse gas (“GHG”) emissions and control measures with the California Air Resources Board (“ARB”):

“CHAPTER 4.  Role of State Board 

38510.  The State Air Resources Board is the state agency charged with monitoring and regulating sources of emissions of greenhouse gases that cause global warming in order to reduce emissions of greenhouse gases.”

ARB has very broad responsibility and authority to consider GHG measures of all kinds for all significant sources:

“38561. (a) On or before January 1, 2009, the state board shall prepare and approve a scoping plan, as that term is understood by the state board, for achieving the maximum technologically feasible and cost-effective reductions in greenhouse gas emissions from sources or categories of sources of greenhouse gases by 2020 under this division. . . . 

(b) The plan shall identify and make recommendations on direct emission reduction measures, alternative compliance mechanisms, market-based compliance mechanisms, and potential monetary and nonmonetary incentives for sources and categories of sources that the state board finds are necessary or desirable to facilitate the achievement of the maximum feasible and cost-effective reductions of greenhouse gas emissions by 2020. . . .”

“38562. . . .

(b) In adopting regulations pursuant to this section and Part 5 (commencing with Section 38570), to the extent feasible and in furtherance of achieving the statewide greenhouse gas emissions limit, the state board shall do all of the following: . . . 

(9) Consider the significance of the contribution of each source or category of sources to statewide emissions of greenhouse gases.”

The California Environmental Quality Act (“CEQA”) provides that public agencies should look to ARB for leadership and sound policy in integrating CEQA with AB 32.  In particular, CEQA provides that public agencies are not required to find that changes or alterations have been required in, or incorporated into, projects in order to mitigate or avoid the significant effects on the environment if:

“21081.  . . . 

  (2)  Those changes or alterations are within the responsibility and jurisdiction of another public agency and have been, or can and should be, adopted by that other agency.”

In addition to its sweeping GHG responsibility and jurisdiction under AB 32, ARB also has broad responsibility and authority under CEQA.  For example, ARB routinely analyzes the environmental impacts of its proposed regulations, considers alternatives suggested by ARB staff or commenters and includes the adoption of appropriate findings and mitigation measures in its actions.    Accordingly, cities, counties and other state agencies in California may rely on ARB to analyze the GHG impacts of existing and new facilities statewide as part of the AB 32 program, consider GHG alternatives suggested by ARB staff or commenters, and include the adoption of appropriate GHG findings and GHG mitigation measures in all of its actions under AB 32.

Yet, over the past several months, individuals, organizations, and various local and state agencies, including the Attorney General, have been intervening with rapidly increased frequency in CEQA proceedings and demanding GHG mitigation.  The Attorney General has filed and settled lawsuits alleging that certain projects have been approved without an adequate CEQA analysis of the potential GHG and climate change impacts of those projects, in effect adopting case-by-case GHG mitigation devised without any public input by the AG’s legal staff.  In addition, several cases have been filed challenging the extent to which local agencies should consider impacts of climate change in their CEQA analysis.  By contrast with ARB’s statewide approach, these types of ad hoc efforts are leading to a patchwork of inconsistent standards for determining the significance of a project’s GHG emissions, and for identifying feasible GHG mitigation measures.

Climate change impacts occur on a national and international scale.  To respond, the Legislature has determined that control of California’s GHG emissions that contribute to climate change should be achieved through a comprehensive statewide program to be adopted and implemented by ARB.  In SB 97 (Dutton) (Stats. 2007 Ch. 185), the Legislature further directed the Governor’s Office of Planning and Research and the State Resources Agency to develop and adopt GHG mitigation guidelines by January 1, 2010.  The Legislature specifically directed those agencies to rely on “new information or criteria established by the State Air Resources Board pursuant to” AB 32.

To effectively carry out both its broad AB 32 and CEQA mandates, ARB has an opportunity now to take advantage of its impending adoption of the GHG mandatory reporting regulation to fill the regulatory gap between AB 32 and CEQA.  By pursuing this opportunity, ARB can act to quickly provide some certainty to state and local government agencies and to project proponents regarding GHG thresholds and mitigation under CEQA, so that projects, and the ancillary GHG benefits that often accompany them, are not unnecessarily delayed, challenged or burdened with duplicative and inconsistent GHG control measures.

In developing the GHG mandatory reporting regulation under AB 32, ARB has evaluated the broadest number and variety of sources and proportion of statewide GHG emissions that would be included in the reporting program at various emissions thresholds.  For example, the proposed 25,000 metric tonnes per year of CO2 threshold for general combustion sources will result in the inclusion in the GHG reporting program of sources that emit approximately 40% of all of California’s GHG emissions and that account for approximately 94% of California’s GHG emissions from industrial and commercial sources.  The remaining combustion sources are numerous and individually emit much smaller quantities of GHG.  ARB could provide guidance at the beginning of the AB 32 program clarifying that GHG emissions from all sources that are included in ARB’s mandatory GHG monitoring and reporting program under AB 32, and from all projects at those sources, will be addressed in ARB’s AB 32 scoping plan and regulated under AB 32.

Proposed Findings

WHEREAS, the Legislature determined that ARB is the state agency charged with monitoring and regulating sources of GHG emissions in order to reduce emissions of GHGs in California, as provided by AB 32 adding section 38510 to the Health and Safety Code effective on January 1, 2007;

WHEREAS, ARB also has exercised broad responsibility and authority under CEQA for all of its programs under the Health & Safety Code, such as routinely analyzing the environmental impacts of proposed ARB plans and regulations, considering alternatives suggested by ARB staff or commenters, and adopting appropriate findings and mitigation measures in its planning and regulatory actions;

WHEREAS, AB 32 requires ARB to determine by January 1, 2008 what the statewide GHG emissions level was in 1990 and approve a statewide GHG emissions limit to be achieved by 2020 equivalent to such level and, to achieve that limit, ARB has full responsibility and jurisdiction to analyze GHG impacts for all existing, modified and new GHG sources in California, analyze alternatives and develop GHG mitigation for all sources under both AB 32 and CEQA; 

WHEREAS, section 38501(h) of the Health and Safety Code states the Legislature’s intent that ARB design GHG emission reduction measures in a manner that will minimize costs and maximize benefits for the California economy and maximize additional environmental and economic benefits for California, thus achieving feasible GHG controls as provided by CEQA;

WHEREAS, as in CEQA, section 38530(b)(1) of the Health and Safety Code directs the ARB to include in the GHG regulatory program those sources that contribute the most to statewide GHG emissions and section 38562(b)(9) of the Health and Safety Code requires ARB to consider the significance of the contribution of each source or category of sources to statewide emissions of GHGs;

WHEREAS, section 15064.7 of the CEQA Guidelines encourages each public agency to develop and publish thresholds of significance that the agency uses to determine the significance of environmental effects and, for purposes of CEQA, ARB may adopt thresholds of significance for GHG emissions;

WHEREAS, construction of projects at existing California facilities and new construction could result in temporary GHG emissions from operation of heavy-duty equipment, ARB has considered the potential GHG emission impacts of project construction at industrial and commercial sources and such impacts are expected to be less than significant;

WHEREAS, operation of projects undertaken at industrial and commercial facilities to increase production, increase efficiency, comply with regulatory requirements or for other reasons could result in GHG emissions from the use of electricity, natural gas and byproduct fuels for heat, steam, and cogenerated electricity but are also expected to be less than significant;

WHEREAS, new and modified equipment installed as part of such projects will likely have increased energy efficiency, which will reduce the facility’s GHG emissions per unit of production;

WHEREAS, in developing the GHG mandatory reporting regulation under AB 32, ARB has evaluated the broadest number and variety of sources and proportion of statewide GHG emissions that would be included in the reporting program at various emissions thresholds;
WHEREAS, the stationary industrial and commercial sources of GHG emissions that are included in the proposed mandatory reporting regulation are responsible for approximately 40% of total California GHG emissions;

WHEREAS, the proposed regulation for mandatory reporting of GHG emissions covers more than ninety-four percent of the total California CO2 emissions from industrial and commercial sources;

WHEREAS, under section 15370 of the CEQA Guidelines, mitigation of potentially significant environmental impacts includes funding and banking air emission reductions or air quality offsets; 

WHEREAS, like CEQA, AB 32 requires that the California climate change program be developed in an open public process including public workshops, with public notice, and an opportunity for all interested parties to comment; 

WHEREAS, the Attorney General has intervened in CEQA proceedings demanding GHG mitigation, and numerous state, regional and local agencies have expressed their interest in guidance for implementing CEQA with regard to GHG emissions from projects at industrial and commercial sources located within their respective jurisdictions, which could result in a variety of differing standards and thresholds used throughout the state contrary to the provisions and intent of AB 32;

WHEREAS, section 38561 of the Health and Safety Code requires that, on or before January 1, 2009, the ARB shall prepare and approve a scoping plan, as that term is understood by ARB, for achieving the maximum technologically feasible and cost-effective reductions in GHG emissions from sources or categories of sources of GHGs by 2020 and that plan will therefore include feasible GHG controls for many categories of GHG sources that can be utilized to comply with CEQA;

WHEREAS, SB 97 directs the Governor’s Office of Planning and Research and the Resources Agency to develop and adopt guidelines addressing the evaluation of GHG emissions from projects subject to CEQA review, but such guidelines will not be certified and implemented until January 1, 2010, and ARB has the responsibility and jurisdiction to adopt regulations under CEQA now; 

WHEREAS, Section 38530 of the Health and Safety Code directs ARB to promote consistency among GHG emissions reduction programs; 

Proposed Rule Language
Add Article 2:  CEQA Significance and Mitigation of Greenhouse Gas Emissions

95150.  Purpose

The purpose of this article is to establish a statewide significance guideline for project emissions of greenhouse gases, and to provide consistency and certainty for the regulated community and state and local government agencies. 

95151.  Applicability

Where a facility is subject to GHG emission reporting requirements set forth in Article 1, GHG emissions from the facility as a whole, including GHG emissions from any projects undertaken at the facility, will be addressed in the scoping plan to be prepared and adopted by ARB pursuant to section 38561(a) of the Health and Safety Code and controlled in accordance with regulations adopted by ARB to implement the scoping plan.  Case-by-case or project-specific GHG mitigation requirements shall not be imposed at any such facility.

� We suggest that the normal course of business would include actions such as manufacture and processing of materials
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