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Morgan Stanley Capital Group, Inc. (MSCG) strongly supports the use of a cap-and trade program as the best way to achieve reductions of greenhouse gas emissions in California. At an overarching level, we believe the Mandatory Reporting Rule (MRR) is largely on target as a workable framework for gathering the data necessary to implement the cap-and–trade program. In the latest revision (the Proposed 15-day modifications), we have noted adoption of several of our past suggestions for improvement, and appreciate the Air Resources Board’s responsiveness to stakeholder input. However, in our view, there are still a few areas that could benefit from some easy to implement improvements, and a few areas which remain problematic. We will discuss these areas in more detail in the following comment sections. For clarification, questions, or follow-up discussion, please contact Steve Huhman, Executive Director, at (914) 225-1592, or via e-mail at Steven.Huhman@morganstanley.com.

Definition #373: Substitute Power/Electricity & Section 95852(b)(4) 

We note that the latest draft has deleted the term “Replacement Electricity” and instead introduces the term “Substitute Power/Electricity”, and significantly modifies the approach to assigning an emissions factor to imports associated with RPS-eligible purchases. MSCG believes that the new approach is workable, and is largely congruent with the goal of facilitating “firming and shaping” in support of state RPS goals. 

One new concern arises from the new structure. As drafted, eligibility to claim power as “substitute” and be utilized in the “RPS adjustment” portion of the imported electricity emissions responsibility formula, requires that the associated REC be used for compliance in the same year. Logically, it seems to us that what should matter is that the renewable power be generated, and the associated REC created, and an equivalent amount of power imported into California, in the same Calendar year. Because the RPS regulations allow some banking of RECs, requiring submission for compliance in the same year does not seem to be aligned with the RPS program, nor does it seem necessary to ensure the environmental integrity of the emissions rate granted to the substitute power. Furthermore, when the importing entity is different from the complying entity, the importing entity will have no way to know or demonstrate whether or not the REC was used for compliance in the same year. Therefore, MSCG advocates that the requirement for same year submission for compliance be adjusted slightly to require same-year generation from the underlying, associated resource, and an equivalent amount of imports, in the same Calendar year. 
Definition #389: Tolling Agreement

MSCG reiterates our comment from the prior version regarding the use of the term ”rent” in describing a tolling agreement. We believe this is an inaccurate description. A tolling agreement is a “fee for service” contract. It is not a facility rental agreement. 
Section 95111(g) (1) Registration of Specified Sources 

MSCG continues to have both confusion and concern regarding the requirements to provide a roster of “anticipated” specified sources. After reading the revised language in the latest draft, we have at least come to consider one possible interpretation that may not create a problematic obligation. In our comments on the prior iteration, our reading of this section was that it required a forecast prior to the business year of anticipated specified sources. Such a forecast could certainly be done, but would be so inherently inaccurate as to be pointless for both ARB and the Market Participant. 

Upon reading the revised language in the most recent iteration, another possible interpretation has suggested itself to us. We now see a possibility that the intent is for market participants to provide a list of resources from the prior year’s business that it intends to report as specified sources when it submits its final and “official” report of imported electricity and attributed emissions. That is, the “anticipated” portion of the regulation refers to resources anticipated to be reported as “specified” in the report, based on actual business done in the prior year, not resources anticipated to be reported as specified for business to be done in the upcoming year. If this is in fact the intent, then it is much less problematic. 

Assuming our alternate possible understanding of the intent is accurate, we do not see any significant problems in complying (although the utility of the rule is not clear to us). However, we would urge the ARB to re-draft the language to make the actual intent clearer. 
Section 95111(g)(4) 


MSCG’s interpretation of this section is that it is a reporting requirement, not an eligibility list of required circumstances for treating a resource as “specified”. Rather, our reading is that eligibility for treatment of a resource as “specified” is outlined in the definitions of “Specified Resource” (#364) and “Direct Delivery of Electricity” (#108), read in conjunction with 95111(g)(3), “Delivery Tracking Conditions Required for Specified Electricity Imports”. Furthermore, the language in 95111(g)(4) says “…importer must indicate whether one or more of the following descriptions applies”. In our reading, the use of the word “whether” here indicates that none of the following conditions is required. Rather, our assumption is that the information referred to is desired for tracking and information gathering purposes. If this is not the intended interpretation, then MSCG would urge that some additional work be done on the wording to make the actual intent clear.
Thank you for your consideration of these comments. 
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