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Morgan Stanley Capital Group Inc. (MSCG) appreciates the opportunity to comment on the Mandatory Reporting Rules (MRR) of California’s Greenhouse Gas regulations.

It is vitally important for market participants to understand what their obligations are for various transactions before they occur, so that the proper economics can be factored in.  This is especially important when market participants are making incremental decisions on imports to California.  

MSCG also notes that there are many existing multi-year contracts that were established prior to passage of AB32. Many of these contracts are for market energy and do not specify a particular plant or source for that market energy.  How the Greenhouse Gas reporting and compliance regulations are enacted and implemented through the MRR will have a significant impact on these existing contracts and negotiations for contracts moving forward. 

As mentioned in our comments on the Proposed Regulation Order, it is not always clear to MSCG what is required for a First Jurisdictional Deliverer to treat imported power as “specified” versus “unspecified” under the Regulations.  This the largest source of uncertainty market participants are faced with when making incremental decisions on importing power to California.

Our comments are focused on sections of the MRR where the intent is not clear to us and we also ask for guidance on some specific scenarios that will help further our, and hopefully other market participant’s, understanding of the MRR. For questions or follow-up discussions, please contact Steve Huhman at (914) 225-1592, or via e-mail at Steven.Huhman@morganstanley.com. 
95111 (a) (7) Exported Electricity

Section 7 (E) discusses reporting of emissions factors for exports to non-Linked jurisdictions. If an Electric Power Entity is exporting power from California to a jurisdiction that is not Linked, section (E) stipulates that the emission factor for unspecified imported electricity is to be reported for that export.  Our assumption is that this reporting requirement is for purposes of “tracking” so that California can calculate a statewide “emission balance”. We further assume that the intent is not to use this calculation for purposes of calculating a compliance surrender requirement on the exporter. However, from the draft, this is not 100% clear.

If our assumption is incorrect, and the calculation is in fact intended to calculate a compliance liability for an exporter, then there appears to be a “double counting” problem. Presumably, the entity that physically generated the power in the first instance incurred a compliance obligation by doing so. In this case, assessing a second surrender requirement on an exporter would be collecting two allowances for the same emission. 

Regardless of which interpretation is correct, MSCG requests that this section be re-drafted to make the intent and obligations clear. If the intent is to calculate a compliance obligation for an exporter, then we believe the concept needs to be re-examined to ensure that there is no “double counting” problem.
95111 (f) 

The latest draft of the MRR appears to have removed the generic language relating to the process for qualifying as an “Asset-Controlling Supplier” and replaced it with Bonneville Power Authority-specific language. It is not clear to MSCG why this would be done. We would recommend that objective qualifying criteria be retained, so that any entity that meets the qualifications can attain the designation, and be eligible for having a supplier-specific emission factor calculated for it.
95111 (g) (4) (B) Delivery Tracking Conditions Required for Specified Imports

This section states that an electricity importer may claim a specified source when the electricity importer has a written contract to receive electricity generated by the facility or unit.

It is not clear from the Regulation or the MRR if there are any minimum requirements for what constitutes a written contract.  It is common practice for electricity trades in the WECC to have a trade confirmation issued which stipulates, among other terms, the Duration of the transaction, Load Profile, Point of Delivery, quality of Product and the Price.  Going forward, it can be expected that the market will adapt to include the name of the specific generator on the trade confirmation if it is to the benefit of the parties (ie: low emitting) to include this information.  

Will a trade confirmation for a daily (or potentially hourly) transaction that includes the name of the specific facility or unit qualify as a written contract under the Regulation and MRR? MSCG believes that, absent express statements in the rules to the contrary, the correct legal interpretation is that such a transaction meets the requirements for a written contract. That technical point aside, we strongly urge that the MRR clearly establish what constitutes a “written contract” for purposes of Specified Imports, in order to avoid future disputes or misunderstandings.
95111 (g) (6) Low GHG – Emitting Existing, Fully Committed Resources: Nuclear or Large Hydroelectric Resources
This section in (A) states that a zero emission rate may only be used for electricity imported into California from a specified large hydroelectric facility that was operational prior to January 1, 2010, if the electricity was purchased with a written contract in effect prior to January 1, 2010 or renegotiated for the same facility for the same share within one year of contract expiration. However, the draft regulation is silent on contract assignments.
Is it the intent of this section that only the original contractual rights holder can claim the zero emissions resource for imports into California?  Stated another way, can the contractual rights to the zero emissions resource be sold or assigned to another market participant for import into California after January 1, 2010? We strongly urge that the rule explicitly state how assignments and sales of exiting contracts are to be treated.
Subsection (B) of the above section states that an increase in a large hydro electric generating facility’s generating capacity due to increased efficiencies or other capacity increasing actions may qualify as specified zero emitting resource.  Are there any requirements with respect to operational dates for the capacity addition to qualify?  Whether the answer is yes or no, we believe it would be useful for the MRR to clearly so state.
Regarding section (6) (C). What will the ARB require to document that power was purchased under a “spill or sell” situation? Today, this fact might or might not be communicated verbally during negotiation of the sale, but it would not customarily be part of the transaction documentation process. The responsibility for adding this factor to industry documentation, via some action such as adding a field to the Confirmation, probably falls to market participants. However, guidance from the MRR would be very useful in preventing wasted motion and “guessing” in that development process. For that reason, we urge ARB to include some description of what will constitute acceptable documentation of “spill or sell” in the MRR.
North American Electricity Reliability (NERC) Energy Tags (E-Tags)
MSCG requests that ARB clarify if, and if so, how NERC E-Tags will be used in determining Specified versus Unspecified resources and in assigning emissions rates to imports.

There are many potential situations where the NERC E-Tag may convey certain information and it is important for market participants to know how this information will be used in assessing emissions rates before transactions are entered into.

Below are a few scenarios using E-Tags that MSCG requests ARB clarification on:

1. A First Deliverer’s E-Tag for an import into California shows as its source an otherwise qualified zero emitting resource in Washington State.

a. The First Deliverer entered into a 1 year contract with this generator in 2011.  Will this import qualify as a specified zero emitting resource or should the First Deliverer report this import at the unspecified rate? 
b. The First Deliverer entered into a daily transaction, with a written trade confirmation specifying the qualified zero emitting resource as the source. Will this import qualify as a specified zero emitting resource or should the First Deliverer report this import at the unspecified rate? 
c. The First Deliverer purchases energy in the real-time market for a few hours from the large hydroelectric generator. There is no written contract or trade confirmation, only the NERC E-Tag.  Will this import qualify as a specified zero emitting resource or should the First Deliverer report this import at the unspecified rate? 
2. A First Deliverer’s E-Tag for an import into California shows as its source a coal plant in a neighboring state.

a. The underlying transaction was struck several years ago and the written contract does not have a specific source of supply identified, only market energy stated as WSPP Schedule C firm energy (which is very common in the west). On this particular day, the First Deliverer’s upstream supplier sourced the energy from the coal plant. Is the First Deliverer legally obligated to report this at the specified emissions rate for the Coal plant shown on the E-tag, or can First Deliverer choose to not supply the e-tag data and treat this as an unspecified source, and report this import at the unspecified rate?

b. What if this was a new hourly transaction in the real-time market.  No written contract or confirmation, just an E-Tag showing the coal plant as the source.  Is the First Deliverer required to report this at the specified emissions rate for the Coal plant shown on the E-tag, or can the First Deliverer report this import at the unspecified rate? If the answer is “required”, then doesn’t this contradict the requirement for a specified resource to have a written contract?
c. What if the NERC E-tag only identified the sending Balancing Authority as the source, not the Coal plant.  Would that change the answer in a. or b. above? How would that impact the ability and/or the obligation to report this transaction as from a specified source? Does it make any difference if the Balancing Authority is know to have only coal plants? Only any other plant type?
3. A First Deliverer’s E-Tag for an import into California shows as its source an Asset-Controlling Supplier (ie: BPA).

a. The First Deliverer purchased this energy on the spot market directly from BPA with a written daily trade confirmation specifying that the source is BPA. Will this import qualify at the specified emission rate for BPA or should the First Deliverer report this import at the unspecified rate? 
b. The First Deliverer has no direct contract with BPA.  The First Deliverer’s contractual upstream supplier (ie: Marketer 1) sourced this energy from Marketer 2 who sourced this energy from BPA.   Will this import qualify at the specified emission rate for BPA or should the First Deliverer report this import at the unspecified rate?

4. A First Deliverer’s E-Tag for an import into California shows as its source of generation the control area of a Linked jurisdiction.

a. The First Deliverer has no contract with the supplier in the Linked jurisdiction.  The First Deliverer’s contractual upstream supplier (ie: Marketer 1) sourced this energy from Marketer 2 who sourced this energy from the Linked jurisdiction.   Will this import qualify for a zero emission rate since it is from a linked jurisdiction, a specified emissions rate attributable to the linked jurisdiction, or should the First Deliverer report this import at the unspecified rate?

b. The First Deliverer does have a contract with a thermal generator in the Linked jurisdiction.  The thermal generator is identified on the E-Tag as the source and the Linked jurisdiction is also identified as the sending control area.  Will this import qualify for a zero emission rate since it is from a Linked jurisdiction or perhaps an assigned emissions rate for the linked jurisdiction, or must the First Deliverer report the source specific emissions rate for the thermal generator?

