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December 7, 2005

Clerk of the Board

California Air Resources Board

1001 I Street, 23rd Floor

Sacramento, CA 95814
SUBMITTAL OF COMMENTS

Re:  
Proposed Regulation Order Airborne Toxic Control Measure for Auxiliary Diesel 
Engines and Diesel-Electric Engines Operating on Ocean-Going Vessels within 
California Waters and 24 Nautical Miles of the California Baseline                       


The Pacific Merchant Shipping Association (PMSA), a maritime trade association representing shipping companies servicing regular trade routes into California ports,  appreciates the work done by California Air Resources Board (CARB) Staff in the development of this proposed regulation and have worked closely with staff throughout the process.  However, our members still have significant concerns regarding the specifics of this regulation that we feel have not been adequately addressed. 

This rule making has exposed several fundamental problems concerning the state’s authority to impose such a regulation on vessels, both U.S.-flagged and foreign-flagged, both in and outside of California’s territorial waters.    Specifically, the current proposed regulation should not be adopted as it is inconsistent with, and contradictory to, existing statutes, court decisions and other provisions of law, it exceeds the rulemaking authority of the Board, and, in light of the totality of the record, it will not be demonstrated as necessary in light of the fact that the current record and ISOR is inadequate in terms of technical, safety and legal issues and has not taken into account supporting evidence that would fairly detract from the agency’s current conclusion.

While we question this regulation, we do not fundamentally disagree with much of the work proffered by the Air Resources Board in its initial statement of reasons and recognize that there are air quality impacts that result from the use of on-board auxiliary engines.  Indeed, as sponsors of Assembly Joint Resolution 8 (Canciamilla) (Res. Chapter 93, Statutes of 2005) we have recognized the need for an International approach to solving vessel emission problems and the California State Legislature agreed.  
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However, our common ground on recognizing the importance of this issue notwithstanding, the proposed rule is:

· Not in harmony with, in conflict with, and contradictory to existing statutes court decisions, and other provisions of law; 

· Invalid as an administrative regulation that enlarges its scope beyond its exercise of authority within the bounds established by statute; and, furthermore, 

· Outside of the narrow legal, technical and survey conclusions proffered by the Board in its initial statement of reasons, the rulemaking will not demonstrate by substantial evidence the need to effectuate the purpose of law that the regulation implements after consideration of the totality of the record

The Current Record Is Deficient in Appropriately Addressing Significant Safety Issues and Upon Consideration of the Totality of the Record Fails to Demonstrate the Substantial Evidence Necessary to Proceed with Rulemaking

PMSA has previously expressed concerns that for unifuel ships that are designed to operate solely on residual fuel, consumption of distillates and the switching of fuels could result in problems that would effect the safe operation of the vessel.  These problems include, but are not limited to the following:

1. The lower viscosity of low sulfur distillate fuel may result in excessive fuel leakage from the fuel oil pumps and fuel injectors.

2. The potential for seizing of fuel injector pumps due to lower lubrication properties of such fuels.

3. During switch over, the asphaltenes from residual fuel may be precipitated out by the distillate fuel and result in the clogging of fuel filters.

4. The change in combustion temperature between residual and distillate fuel can result in differential expansion and consequent fuel line leakage.

5. Switching from residual fuel with its required high combustion temperature to distillate can result in the vaporization of the fuel, which then becomes unpumpable.

6. Switching from distillate back to residual fuel at lower temperatures can result in the elevated fuel viscosity, threatening injection pump and high pressure fuel failure.
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While we understand that many ship engines do switch fuels for maintenance purposes and are therefore familiar with the proper safety procedures and practices for fuel switching, we are also aware that those operations generally take place while the vessel is at berth.  While CARB does discuss some examples of vessels that perform fuel switching while underway, it is important to note that those vessels discussed are designed for that purpose while the vast majority of vessels are not.

All of the technical problems identified above can result in a loss auxiliary power and possibly catastrophic engine room incidents such as fire or explosion, any of which can result in a consequent loss of ship’s power and navigation, placing the vessel in extremis. The potential for a resultant loss of property, life and environmental damage in this instance is cause alone to refrain from adoption of this proposed regulation.

The Current Record Is Deficient in Appropriately Addressing Significant Economic Impact Issues and Assessing Fleet Composition and Upon Consideration of the Totality of the Record Fails to Demonstrate the Substantial Evidence Necessary to Proceed with Rulemaking

CARB assumes that the difference in cost between the required distillate fuels and current use of residual fuels is roughly $250 per ton.  That difference may be far higher in different areas of the world, where the differential may run over $300 per ton. As an example, Platts fuel quote for Dec. 1, 2005 shows a differential between Marine Diesel Oil and 380 cst Bunker fuel to be over $450 in Panama.

Of more concern is the assumption that retrofits for vessels will be approximately $100,000 for non-diesel electric vessels and as high as $500,000 for a diesel electric vessel.  PMSA believes that the additional cost of taking vessels out of service must be considered.  A delay of compliance for only one year while waiting for a scheduled dry dock to retrofit a vessel would result in significant fees.  Consider that a diesel electric cruise ship makes over 100 port calls  per year ($16,575,000 in potential fees) and a container vessel on a 35 day schedule, that includes calls at San Pedro Bay and at Oakland, makes about 20 calls per year ($1,495,000 in potential fees).  Since many vessels are on a five year schedule for dry-docking and current demand for shipyard services exceeds supply, the cost of delay would virtually require that some ships be taken out of service to comply with this regulation.  A better option would be for CARB to modify the regulation to exempt the vessels requiring retrofits in dry dock until after their next scheduled date.
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Also not considered in the costs is the need to carry additional lube oil to match the pH and viscosity of the lower sulfur fuels resulting in additional lube oil tanks and plumbing. The actual need for a far greater number of fuel coolers, blenders, and filtration systems, to make a safe and efficient switch from residual fuels to distillates while underway exists on many more vessels than the Oceangoing Ship Survey results indicated.

Therefore, additional consideration of the real costs to retrofit the vessels to comply with this regulation is in order.  If the cost of compliance is under-estimated then the cost-effectiveness is over-estimated and needs to be adjusted as well.

Moreover, these safety and economic concerns must be fairly critiqued within the totality of the record outside of the assumptions drawn by the Board based on their Oceangoing Ship Survey alone.  Board staff concluded that their survey results represented approximately 17% of the total oceangoing ships that visit California “annually” after consulting data from the California State Lands Commission.  However, that 17% does not represent an accurate fleet composition as the fleet of vessels that calls on California ports varies widely from year to year, with many infrequently calling vessels plying state waters.  The 17% is accurate with respect to 2004 vessel calls only.   A timeframe representative of capturing the entire fleet that would reveal that they have an Oceangoing Ship Survey that more closely represents 6.5% of total oceangoing ships that traverse California’s waters, excluding those in innocent passage.
  

The record should note further that the survey has oversampled vessels that are frequent callers at California ports and undervalued the number of infrequently calling vessels.  The results of the Survey showed an average number of port visits at 17 per vessel during 2004, but application of the State Lands Commission vessel call data results in an average of 7 port visits per vessel during the same time period.
  This is important regarding the potential safety and economic issues raised above.  
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Moreover, we note that as a result of the fact that the Oceangoing Ship Survey is a reflection of more primarily frequently calling vessels that their estimation that the average age of vessels found in the survey was 9.7 years and two-thirds of the vessels were less than 10 years old is fundamentally flawed.  What remains unknown is the age and composition the over 4,600 infrequently calling vessels not adequately represented in the Survey.

The conclusion that the fleet composition is consistent with our conclusions is reflected in the findings of the US EPA in its rulemaking process for adoption of 40 CFR Part 94 with respect to the total U.S. fleet composition.  Specifically, their analysis of port call data that shows that U.S. flagged vessels only account for 6.4% of U.S. port calls and that a substantial portion of the U.S. flagged fleet is over 30 years old. (FR Vol. 67, No.103 at pp. 37561, 37563, EPA420-R-03-003 “Summary and Analysis of Comments” Chapter 11, and FR Vol. 68, No. 40 generally). 

The Board Lacks State Statutory Authority to Pursue This Regulation as an “In-Use Operations” Regulation that Requires Retrofits If It is Preempted by the Federal Clean Air Act or other Federal and Constitutional Considerations

This regulation if adopted would require many vessels to retrofit or perform modifications to conform to its “in-use operations” standards or to conform with an Alternative Compliance Plan under this rule.  The requirement for vessels to retrofit or perform modifications to their ships and engines is beyond the authority of the State. Such retrofits and or modifications can affect the stability, structural integrity and general safety of the ship. Any imposed requirements or changes that can result in such impacts are the purview of the U.S. Coast Guard and the respective classification societies as designated by a ship’s flag state. Because it is clear that many vessels will require retrofit or modification even within the limited fleet survey conducted by the Board, such a burden is beyond the state to impose and the regulation should not be adopted.

The Board’s authority in this rulemaking, derived from Health & Safety Code §§ 43013 and 43018 explicitly authorizes ARB to regulate marine sources only to the extent it is not preempted by federal law and authority derived from Health & Safety Code §39666 is also subject to federal pre-emption.  State statutory authority to regulate emissions is to any extent is derived directly from federal law.
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This Regulation is Preempted by the Federal Clean Air Act

In 1990, Congress amended the Clean Air Act (“CAA”) to authorize the U.S. Environmental Protection Agency to adopt emission standards and other requirements related to control emission from nonroad sources.  Congress amended Section 209, which pertains to motor vehicle emission adding Paragraph (e) (1):

No State or any political subdivision thereof shall adopt or attempt to enforce any standard or other requirement relating to the control of emission from either of the following new nonroad engines or nonroad vehicles subject to regulation under this chapter…

Congress further added Paragraph (e) (2), which allows California to adopt standards and other requirements relating to the control of such engines, other than those identified in subpart (1), upon receiving authorization from U.S. EPA.  Both paragraphs of Amended Section 209 apply to marine engines.

These amendments were the subject of an appeal in Engine Manufacturers Association v. US EPA, 88 F.3d 1075 (D.C. Cir.1996), where it was noted the California exemption was primarily based upon the fact that California had adopted emission standards prior to the enactment of the Air Quality Act of 1967.  Id at 1078.  Notably, California has not heretofore adopted air emission standards pertaining to ocean-going vessels.  The appellate court noted that Congress intended to preempt states from regulating emissions from motor vehicles, and based on the statutory construction of Section 209 found the amendments also preempted California from adopting and enforcing “standards and other requirements relating to the control of emission from nonroad vehicles,” including marine engines.  Id at 1091.  

The Supreme Court recently addressed these preemption principles in a maritime context in United States v. Locke, 529 U.S. 89 (2000).  Locke invalidated Washington state regulations regarding general navigation watch procedures, crew English language skills and training, and maritime casualty reporting.  In reaching its decision, the Court emphasized that the State of Washington had enacted legislation in an area where the federal interest had been manifest “since the beginning of our republic,” stressing the authority of Congress to regulate interstate navigation “without embarrassment from intervention of the separate states and resulting difficulties with foreign nations . . .” Id. at 99.  
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In reaching its decision, the Court found that Congress had enacted a series of statutes pertaining to maritime tanker transports and had ratified international agreements on the subject, including the Tank Vessel Act, the Ports and Waterways Safety Act of 1972 (“PWSA”), the Oil Pollution Act of 1990 (“OPA90”), and various treaties and international agreements including the International Convention for the Safety of Life at Sea) (“SOLAS”); the International Convention for Prevention of Pollution from Ships; and the International Convention of Standards of Training, Certification and Watchkeeping for Seafarers.  
The court’s determination was based in part on an amicus brief filed by the Solicitor General of the United States that argued that the treaties applicable in this area have preemptive force over the state regulations at issue.  The court did not have to reach this issue, however, because it found that the state regulations were preempted by federal statute and regulations, without reference to the international treaties cited.  The court did conclude, however, that “the existence of the treaties and agreements on standards of shipping is of relevance, of course, for these agreements give force to the long standing rule that the enactment of a uniform federal scheme displaces state law, and the treaties indicate Congress will have demanded national uniformity regarding maritime commerce.”  Id., at 103.   

The totality of the record should be reviewed when applying Locke to the regulations at hand.  In the CARB legal analysis, they fail to reach a relevant inquiry on the issue of preemption here.  Consideration of a proper inquiry is supporting evidence that fairly detracts from the agency’s conclusion and must also be taken into account.  In this instance that supporting evidence is a legal analysis which reaches a complete inquiry regarding the question of whether federal legislation and/or treaties manifest a congressional intent to preempt the field of vessel emission controls, thus preventing state regulation in the area, not simply what title of the PWSA it might fall under.  To dismiss the Locke court’s reasoning based on a narrow reading of which Title of the PWSA might preempt their regulation is simply insufficient.  A clear reading of Locke would require that the Board should instead truly evaluate whether the Congressional intent of the Clean Air Act, PWSA, OPA90, in addition to other federal statutes, when interacting with international treaties generate preemption principles that “give force to the long standing rule that the enactment of a uniform federal scheme displaces state law.” 
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The Board Lacks Authority to Regulate Foreign and U.S. Flagged Vessels Beyond the California Baseline in International Waters
The state of California lacks authority to impose any regulatory requirements on vessels in territorial and international waters beyond the California three mile limit without specific Congressional consent.  We have reviewed CARB’s legal opinion and respectfully disagree with its conclusions.  Through our review of the issues it is clear that the authority to regulate beyond the state’s three mile limit is restricted to the federal government.
  This authority under the Constitution relates to extensive case law on the Supremacy Clause and the sole authority of the federal government to enter into international treaties and trade agreements as well as limits on jurisdictional boundaries expressly established by Congress.  
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In addition, the United States EPA itself does not believe that it has the authority to regulate extra-territorial fuel requirements.  When considering the adoption of fuel standards for maritime residual fuel or distillates as part of the rulemaking process for 40 CFR part 94 in May 29, 2002, the US EPA concluded that:

Historically, we have regulated in-use fuels by establishing minimum specifications that apply to those who sell the fuel.  This approach may not be effective for this sector because ship owners could choose to purchase their fuel outside the U.S. ...We are not proposing fuel-based regulations in this rule because regulating fuel sold in the U.S. would not necessarily ensure that distillate fuel was used in U.S. waters.  The Clean Air Act limits us to setting requirements on fuel entered into commerce in the U.S.  If we can regulate only the fuel sold in the U.S., then a fuel sulfur standard would be unlikely to have a significant impact on emissions because ships may choose to bunker before entering or after leaving the U.S.  However, Regulation 14 of MARPOL Annex VI allows areas in need of SOx emission reductions to petition to be designated as SOx Emission Control Areas (SECA).  (FR Vol, 67, No. 103 at page 37574).

If even US EPA does not believe that the Clean Air Act confers an authority for the federal government to set requirements on fuel acquired in foreign countries it defies logic that the Board can claim authority consistent with the Act to do the same.  US EPA’s position is consistent with the approach proposed by the European Union that fuel requirements for auxiliary engines be imposed when a vessel is tied up at berth (Directive 2005/33/EC).  In addition to Annex VI SECAs, some of which are already established, the EU proposal would address the main concern of public health impacts from these sources on the local communities resulting from emissions while vessels are in the closest proximity to those receptors without creating unreasonable fuel requirements.
In addition, the retrofit requirements of the regulation will still be preempted within California’s Territorial Waters under Section 209(e) of the Clean Air Act. The US EPA has made it clear in their statements concerning the regulation of ship emissions that they intend to work within the confines of established international treaties and conventions. In that regard, our organization supports the US ratification of MARPOL Annex VI and the pursuit of Sulfur Emission Control Areas (SECA) for all of North America. The Air Resources Board has also expressed their support for Annex VI and SECA establishment.  The California State Legislature has also expressed their support for Annex VI and the establishment of a North America SECA.
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This proposed regulation is an attempt by the State of California to reap the benefits of a SECA outside of the established parameters and guidelines of MARPOL Annex VI and could be viewed as in violation of the treaty should the US formally ratify the convention as expected.  Moreover, we would submit the entirety of the Federal Rulemaking record regarding the question “Is EPA Considering Any Fuel Standards?”
 which should demonstrate by substantial evidence that a SECA under a ratified MARPOL Annex VI is the most appropriate way to effectuate the purposes of state, federal and international law and that the proposed regulation can not be reasonably implemented after consideration of the totality of the record.
The Proposed Regulation is in Conflict with the Commerce Clause of the United States Constitution
Even if limited to California’s Territorial Waters, this proposed regulation is a violation of the Commerce Clause of the Constitution.  The regulation at hand affirmatively discriminates in fact and in practical effect against interstate and foreign commerce for California.  In fact, PMSA is not aware of any vessel plying intercoastal waterways in a purely intrastate capacity that meets the proposed definition of “Oceangoing Vessel.”  To impose requirements, fees, and penalties, on vessels in that the regulation solely impacts international trade and interstate commerce without any commiserate impacts on, or regulatory parity for, any other vessels involved in intrastate trade.  Such discriminatory regulations are “virtually per se invalid” and must meet a strict scrutiny test.  

The “ARB Legal Authority” recognizes these common legal themes but then finds that the proposed rule is “non-discriminatory, as it applies equally to all ocean-going vessels in the regulated California waters, whether U.S. or foreign-flagged, in –state or out of state.”  Clearly, under their definition of ocean-going vessel this is in fact discriminatory against interstate and foreign commerce.  The touchstone is not whether or not certain flagged vessels are impacted, again, even if it were a factor all of the vessels impacted that are U.S. flagged are engaged in interstate if not interstate and foreign commerce, the test is that the burden on interstate and foreign commerce must only be incidental or applied without discrimination vis-à-vis intrastate commerce.  Here, a regulation imposed solely on interstate and foreign commerce can be neither.  Moreover, how the state of California could even impose such a regulation “out of state” is extremely troublesome.  By definition, such regulation can only be on interstate and foreign commerce to the exclusion of intrastate commerce.
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To further complicate matters, the majority of commerce moving by “Oceangoing vessel” is engaged in international trade.  The ARB Oceangoing Vessel Survey pins the percentage of vessels engaged in interstate commerce at no less than 86%.
   When a state regulation burdens commerce moving internationally the Japan Line test requires that the Courts look to the necessity for the Federal Government to speak with “one voice” in international affairs and any regulation that frustrates that ability to speak with one voice is a violation of the Commerce Clause.  The proposed regulation clearly would frustrate the federal government’s interest in speaking with one voice on this matter, through ratification of MARPOL Annex VI, and subsequent creation of a SECA as every state would be given the ability to set its own in-use requirements more stringent than those already agreed to in international law by the President of the United States and likely agreed to through the advise and consent of the Senate.  In addition, if one finds that the CARB legal analysis is correct, the “one voice” principal would be further compromised by the further bifurcation of regulation through the inclusion of local air pollution control and air quality management districts through a rule of concurrent jurisdiction.
  
Availability of Fuels in Foreign Ports is Uncertain, Unenforceable and Frustrates the Ability of the Regulation to Effectuate the Purpose of the Statute without Undue Penalty to Oceangoing Vessels
The assumption of the regulation seems to be that vessels can purchase marine gas oil at any port of call in the world for use in complying with the regulation.  It seems to assume that all MGO will be 0.5 percent sulfur content or less regardless of where it is purchased.  It is also apparent that CARB is not convinced that compliant fuels will be generally available since the regulation specifically includes noncompliance fee options for vessels that either can’t purchase enough compliant fuel or has unexpectedly purchased fuel that does not comply.  Until the worldwide availability of compliant fuels can be assured, the regulation should not be adopted.  At the minimum, a vessel should not be subjected to fees and penalties until the availability of compliant fuels for all vessels calling at California ports can be assured.
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The Ultimate Costs and Benefits of the Regulation are Uncertain and Cannot be Found To Satisfy the Substantial Evidence Requirement

PMSA and others have previously commented that there is substantial uncertainty of the impacts and benefits of this regulation primarily due to the uncertainties inherent in the emission factors for ship auxiliary engines using the fuels assumed for this regulation. We will not replicate those comments here but will point out that if the emission factors are overstated, then the benefits of this regulation are equally overstated.  Until this issue is resolved, the regulation should not be adopted by the Board.  

In addition, the health risk assessment done for this regulation is too limited geographically to determine the actual emission reduction benefits.  The modeling domain used was for the San Pedro Bay ports only and did not include the entire regulated area to 24 nm offshore.  Further, the population based estimates, while appropriate for the San Pedro Bay, clearly do not apply to the entire coastal region of California since population densities vary significantly, especially north of Point Conception.  The proximity of the emission source is also very different for those assumed in the model, as are the exposure times of vessels in transit versus those at berth.  In order to understand that full benefits and costs of implementing this proposed regulation CARB needs to do the appropriate modeling to determine the impacts and benefits based on the population densities, proximity, and exposure time to the vessels throughout the state.

Moreover, because the “ARB Legal Authority” concludes that “the State of California, acting through ARB and the local APCDs and AQMDs, has legal authority to regulate the emissions from ocean-going vessels, including both U.S. and foreign-flagged vessels, as far out as 102 miles offshore,” we cannot conclude that the estimated costs of compliance are limited to those included in this rule.  Concurrent jurisdiction and regulatory authority would allow multiple jurisdictions to adopt multiple rules along coastwise vessel routes leading to unknown total cost and potential for more engine and equipment modification to accommodate multiple switches during transit.

This is not an Airborne Toxic Control Measure and therefore Adoption of Section 93118, Title 17, California Code of Regulations Is Invalid as an Administrative Regulation that Enlarges its Scope Beyond its Exercise of Authority

Finally, this regulation does not qualify as an Airborne Toxic Control Measure since the reduction in fuel sulfur content addresses the criteria pollutants of SO2 and particulate sulfate and not the chemical constituents associated with diesel toxicity.  Therefore, any reference to airborne toxic control and the cancer risk benefits assumed should be removed from this regulation.
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US EPA’s Regulatory Process Should be Taken Into Account As Supporting Evidence that Fairly Detracts From the Board’s Conclusion
During the adoption of EPA’s Nonroad Emission-Control Program’s rulemaking regarding control of emissions from marine engines U.S. EPA determined that marine emission control proposals “should be considered in the broader context of EPA’s nonroad emission-control programs, international activities, including MARPOL Annex VI, our previous marine emission control program, European Union (EU) initiatives, and activities at the state level.”
  The Air Resources Board should at least consider the adoption of their marine emission control proposal in at least as broad of a rulemaking context as US EPA to fairly evaluate their rulemaking using the proper totality of the record.

Conclusion
Due to the significant amount of uncertainty and the level of effort to address all of these issues PMSA strongly recommends that the regulation be pulled from consideration.  

PMSA is committed to assisting CARB in addressing these issues and hopefully exploring other mechanisms to achieve the goal of reducing emissions from vessels to the maximum extent practical at the earliest possible date, but from a safety, technical, logistical and legal perspective we do not believe that this regulation can be implemented in its current form.  

Instead, measures that the state should actively support and facilitate include a commitment to the ratification of IMO Annex VI, the establishment of a North American Sulfur Emission Control Area.  In addition, PMSA still desires to pursue the voluntary Memorandum of Agreement that we have discussed previously to develop practical near term strategies to reduce emissions from vessels as the earliest possible date through a cooperative agreement.

PMSA is also participating in Governor Schwarzenegger’s Goods Movement Action Plan.  These regulations should be squared and vetted with any final recommendations made by the Integrating Work Group and Cabinet-level Committee on Goods Movement prior to adoption.  With a final Integrating Work Group convening only one week from the hearing date on this rule it seems that this regulation is out of step with the ongoing parallel process where we have been asked to work with the Administration and other industry stakeholders to find common ground on growing our industry in an environmentally-responsible manner.
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Moreover, with the close of the comment period less than one day before consideration by your Board there simply is not sufficient time for you to adequately review, much less address our comments.  

Therefore, we respectfully request that this regulation be pulled from consideration at this time.  Upon review of our comments we hope that you will concur and will continue to work with the industry on strategies to reduce emission reductions from ocean-going vessels and will avoid the potential risk of nothing being done while this regulation is contested.

PMSA appreciates the opportunity to comment on this proposed regulation.  If you have any questions or need clarification of our abbreviated comments, please feel free to contact me or T.L. Garrett, Vice President, at (562) 377-5677, or by e-mail at tgarrett@pmsaship.com.

Sincerely,

/s/ John McLaurin
John McLaurin

President 
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cc:
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� “2. The Legislature Should adopt the Implementation Schedule Proposed by Majority Panel Report and adopted in the IMO Convention.  The implementation schedule for compliance with any adopted performance standards is important for the success of any law or rule.  In 2004, California ports received over 14,000 vessel calls by nearly 2000 different vessels.  Since July of 2001, over 5000 different vessels have operated in State waters.  Depending on the nature of effective emerging technologies, installation of some systems may only be possible in shipyards.  Currently, the demand for shipyard services exceeds supply, and scheduling typically occurs years in advance.  Therefore, implementation timeframes must be appropriate not only in terms of the speed of technological development, but also shipyard availability for the retro-fit of existing vessels and construction of new vessels.”  California State Lands Commission Marine Facilities Division, “DRAFT Report on Performance Standards for Ballast Water Discharges in California Waters”, December 2005 Draft.


� “The average number of port visits per vessel was 17.”  Oceangoing Ship Survey, §V “Port Visits”.


� The Board’s legal analysis contends that:


 “On the basis of Hammond [Chevron USA v. Hammond, (9th Cir., 1984) 726 F.2d 483], as well as the cases discussed in our previous opinion, we reached the same conclusion as before.  That is, in order to protect the state’s air quality, California may impose operational requirements on vessel operators carrying out activities in California and U.S. territorial waters, as well as on the high seas, to the extent that the emissions affect coastal zone air quality specifications.  We concluded that the authority to impose these operational requirements is based on a coastal state’s authority to impose conditions on vessels for visiting California ports.” (App. B, ARB’s Legal Authority).  





However, the Record should reflect that the 9th Circuit ruling in Hammond itself offered a conclusion exactly opposite to that cited in this legal analysis at Footnote 12, which reads:


�HYPERLINK \l Document2zzFN_B01212 ��FN12.� Of course, as to environmental regulation of deep ocean waters, the federal interest in uniformity is paramount.   Such regulation in most cases needs to be exclusive because the only hope of achieving protection of the environment beyond our nation's jurisdiction is through international cooperation.   These considerations do not, however, apply to the waters of the territorial seas which lie within three miles of shore and which can be subject to both federal and state enforcement.   The distinguishing factors here are analogous to those considered in the first Supreme Court opinion on preemption: 


Now the power to regulate commerce embraces a vast field, containing not only many, but exceedingly various subjects, quite unlike in their nature; some imperatively demanding a single uniform rule, operating equally on the commerce of the United States in every port; and some, like the subject now in question, as imperatively demanding that diversity, which alone can meet the local necessities of navigation. 


�HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1800102854" ��Cooley v. Board of Wardens,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1800102854" �� 53 U.S. (12 How.) 299, 13 L.Ed. 996 (1851)�, quoted in �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1973126394&ReferencePosition=1855" ��City of Burbank v. Lockheed Air Terminal, Inc.,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1973126394&ReferencePosition=1855" �� 411 U.S. 624 at 625, 93 S.Ct. at 1855 (1973)�.





Given Federal statutory preemption under the Clean Air Act and the subsequent Locke ruling handed down by the Supreme Court after the decision in Hammond the question of the Board’s legal authority has been well settled both within California territorial waters and in California’s extra-territorial waters.








� Federal Register, Vol. 67, No. 103 at pp. 37573-37574.  


EPA420-R-03-003, “Summary and Analysis of Comments: Control of Emissions from New Marine Compression-Ignition Engines at or Above 30 Liters per Cylinder”, Chapter 9.  


Federal Register, Vol. 68, No. 40 at pp. 9745-9789.


� This is equivalent to the percentage of vessels responding to the survey under foreign flag, which, pursuant to the Federal Jones Act, cannot engage in interstate trade.  U.S. flagged vessels may be involved in limited international trade.   The majority of U.S. flagged vessels calling in U.S. ports are involved in interstate cargo delivery to Hawaii and other Pacific territories and protectorates of the U.S.


� See generally Treaty Document 108-7, “Protocol of 1997 Amending MARPOL Convention, Message from the President of the United States Transmitting …Which Was Signed by the United States on December 22, 1998”


� Federal Register, Vol. 67, No. 103 at pp. 37553
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