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ARPI has worked with the staff over the past several years to fashion requirements for the handling and disposal of small containers of refrigerant which address global warming concerns but are also environmentally just and commercially workable. The regulation that was adopted by the Board is not perfect. However, it addressed the major concerns of all interested parties while accomplishing our goals. ARPI understands that CARB must modify the regulation to address the concerns of the California Office of Administrative Law (OAL) concerning those provisions which do not comply with the California Administrative Procedures Act. However, it is now very concerned that the proposed substitute language too narrowly restricts the manufacturer’s ability to address deposit issues.  
CARB has also taken this opportunity to make some other adjustments to the regulation not required by the OAL.  Therefore, ARPI would also like to once again emphasize problems with the deposit program that it believes must be addressed for the program to be successful. Of particular concern is the need to require a minimum deposit for containers involved in non-retail sales. 
Information Which May Be Submitted to Explain Return Rate Issues
The final regulation submitted to OAL allowed the Executive Officer to increase or decrease the deposit amount in order to achieve the targeted return rate after considering the return rate achieved over the previous two year period.  It also allowed the manufacturers and retailers of small containers to submit any relevant information which would assist the Executive Officer in making such a decision.  OAL noted that “the proposed procedure [to change the deposit amount] is intended as an alternative to the APA, and has determined that any attempt to amend the deposit in accordance with this alternative approach would not comply with the minimum requirements for rulemaking.”

CARB has attempted to correct this problem by limiting the discretion of the Executive Officer and by limiting the information which can be submitted by the manufacturers and retailers which could affect whether a decision to increase or decrease is made.  This approach violates the understanding between CARB and the industry when ARPI agreed to the high target return rates set by CARB because it eviscerates the ability of the industry to fairly and effectively provide data or circumstances pertinent to any decision to raise or lower the deposit amount.  Basing a decision solely on the naked return figures without consideration of the many other factors which could affect those figures makes any decision by the Executive Director arbitrary, probably erroneous and highly detrimental to the manufacturers.  
During development of the regulation, ARPI expressed strong concern, when staff proposed to include a mechanism that would increase the already high deposit amount if certain targeted return rates were not met. The return rates desired by the staff were already very high in relation to the return rates achieved in the pilot program sponsored by ARPI before the regulation was adopted, and we were very concerned that the program would have difficulty meeting those rates.  However, it acquiesced to those rates because CARB agreed to allow flexibility in how adjustments would be made based on all relevant information that might affect that decision.  The proposed new language destroys that flexibility.
Eliminating the discretion of the Executive Officer is bad enough. However, also limiting the information that the manufacturers and retailers may submit essentially to numerical objections to the return rate figures makes the procedure almost worthless.  

During discussions about the regulation ARPI identified many ways in which the return rates could be adversely affected by considerations other than the deposit amount.  Among these ways were
1. Accidental loss or accidental or willful mishandling of containers by retailers or distributors.

2. Catastrophic damage to retail stores or distributors’ warehouses including loss or damage to the containers being held there

3. Lack of enforcement by CARB against retailers who refuse to return cans

4. Lack of container return due to shortcomings in the regulation itself

The only way to give manufacturers and retailers effective input into decisions which might be affected by these considerations is to allow them to submit all information that shows why a return rate for a given year did not meet the regulatory goals.

Therefore, we would strongly urge CARB to amend the language of Sections 95367(d)(1) and (2) by adding in each case the phrase “or facts which demonstrate that the return rate was adversely affected by factors beyond the control of the manufacturers”. 
ARPI does not believe that allowing the Executive Officer to consider such information would violate the APA. However, if it does, CARB should eliminate the ability to raise or lower the deposit amount since under the proposed change manufacturers and retailers would be prevented from submitting information which directly affects the return rate and therefore the need to raise or lower the deposit amount.  The proper procedure would be to require that CARB comply with the APA and not take any action to raise or lower the deposit amount unless and until the industry has had a full opportunity to explain why the rates may not be accurate and why raising or lowering them will not accomplish the purposes of the regulation.  
Minimum Deposits for Retailers and Distributors 

The regulation still lacks a minimum specified deposit amount for transactions between the manufacturer and distributors, jobbers and retailers.  CARB responded to ARPI’s previous requests for such a minimum deposit by asserting that “manufacturers and retailers are better situated to establish and administer the manufacturer-retailer deposits” and that “the adopted regulatory provisions allow manufacturers to rapidly and flexibly respond to marketplace condition to ensure that the manufacturer-retailer deposit provide adequate incentives for retailer to return used containers”.

These responses reflect a fundamental flaw in the agency’s understanding of the functioning of the market.  The manufacturer’s (distributor’s) desire to achieve a high container return rate is only one of many factors which could affect the price established between it and its customers.  Desire for increasing market share, enticing new customers and or just the short term goal of selling more product are more than likely to trump any consideration regarding the return rate.  Therefore, it is likely that the deposit rate, if any, will be set as low as possible by all those who sell to non-consumers.  Without a significant deposit, the incentive to return the containers is minimized.  Therefore, failure to set a non-retail deposit by itself will make it very unlikely that the target return rates will be met.

ARPI wants the program to succeed.  Moreover, it does not want the deposit amount increased if due to causes beyond its control.  
Absent a uniform minimum deposit, the only way to ensure that container return considerations are not subordinated to other considerations would be for all those entities which sell directly or indirectly to retailers to agree upon a minimum deposit.  However, this would be a clear violation of federal antitrust laws.  ARPI on several occasions in the past has advised CARB of its concerns with the potential for violation of federal antitrust laws unless the requirements of the regulation were clear and definite.  However, CARB has told the members of ARPI that this is not its concern.  Because ARPI members will not violate federal antitrust law, we are hereby advising CARB that in their opinion this part of the program will fail unless the regulation is amended to address this issue.  Therefore, ARPI strongly urges CARB to take this second opportunity to establish a minimum deposit for non-consumer sales of small containers. 
ARPI has appreciated the opportunity over the last several years to work with CARB on these issues.   We hope that you will give these comments the same consideration we received during our earlier discussions.   

Thank you, 
The Members of ARPI
December 1, 2009
