December 5, 2006

Mr. Robert Sawyer
Chairman

California Air Resources Board

1001 “I” Street, 23rd Floor

Sacramento, CA 95814

RE:
Proposal by the California Air Resources Board to modify regulations adopted on May 25, 2006 regarding California Exhaust Emission Standards and Test Procedures for Off-Road Large Spark Ignition Engines.  

Dear Chairman Sawyer:
On December 1, 2006 the California Air Resources Board (CARB) issued notification of its intent to modify regulations that were adopted by the Board on May 25, 2006 regarding California exhaust emission standards for off-road large spark ignition engines (also referred to as the “LSI Forklift Rule”).  The California League of Food Processors (CLFP) participated in the proceedings that led to the rulemaking and would like to respond to several of CARB’s proposed modifications to the rule. 

Of specific concern to CLFP is the criteria that will be used by CARB to determine which types of businesses will be eligible for the agricultural alternative compliance option.  This option was approved by the Board to provide agricultural businesses with an extended schedule to replace or retrofit their LSI equipment and meet the new emissions standards.

In the December 1, 2006 proposed rule modifications CARB indicates its intent to use the North American Industrial Classification System (NAICS) to define what types of firms will be considered as “agricultural crop preparation services and other related activities.”  CARB proposes to limit that definition only to activities that fall within NAICS code number 115114, “Post-Harvest Crop Activities.”  This definition would preclude fruit and vegetable canning and freezing operations from the agricultural compliance provisions of the LSI Forklift Rule. 
It is important to note that many food processors have, at significant expense, invested in new boiler equipment or made other changes to their facilities in recent years to comply with new air emissions regulations.  They would benefit greatly if they, like other crop preparation services, were granted two extra years to bring their forklift fleets into compliance. 

CLFP contends that CARB has drawn an arbitrary distinction as to what types of firms will qualify for the agricultural compliance provisions.   The Draft Rule issued by CARB in 2005 used the broad term “agricultural operations” to describe the activities that would be covered by the special compliance provisions.  CLFP filed comments with CARB in April, 2006 to clarify the status of food processors as “agricultural operations,” the definition of the term “processor,” and indicated that the fruit and vegetable canners, freezer plants, dehydrators, dryers, and juice operations should all be included in the special agricultural provisions.  CARB staff never responded to, or disputed, CLFP’s suggestions during the rulemaking.  The text of the rule adopted by the Board is silent on the status of food processors and makes no mention of the use of the NAICS code to determine which firms will be eligible for the extended compliance deadline.  

Food processing is both a post-harvest crop activity and a crop preparation service.  Like other post-harvest crop preparation services such as cotton gins, nut hullers, and packinghouses, fruit and vegetable processors are highly seasonal operations.   Fruit and vegetable processors, like many other agricultural operations vary in size, ranging from very small to very large operations.  Similar to other agricultural businesses the food processing industry has a number of older forklifts that cannot be retrofit to meet emissions standards.  Food processors, like most agricultural firms, are largely price-takers and operate on relatively small financial margins.  Therefore, there is no appreciable difference between the types of agricultural operations that will be included in the special compliance provisions, and some of the types that will be excluded.  Using NAICS code number 115114 to establish compliance requirements draws an entirely unfair and inconsistent administrative distinction.  CLFP urges the Board not to adopt this proposed modification to the LSI rule and instead develop a new proposal that will include fruit and vegetable canning and freezing operations.  

Sincerely,

Rob Neenan

Director of Regulatory Affairs
CC: 
Ms. Dorene D’Adamo, California Air Resources Board

Dave Wissing, Signature Fruit Co.


Jan Ennenga, Manufacturers Council of the Central Valley
