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Clerk of the Board

Air Resources Board

1001 I Street 

Sacramento, CA 95814

Re: Proposed Regulation for In-Use Off-Road Diesel Vehicles; new section 2449, title 13, California Code of Regulations

To the Clerk of the Board:


The Clean Air Task Force, on behalf of itself and the twelve undersigned organizations, appreciates the opportunity to provided comments on the Proposed Regulation for In-Use Off-Road  Diesel Vehicles, to be codified at section 2449, title 13, California Code of Regulations (hereinafter “ARB Nonroad Rule”).  The undersigned environmental and public health organizations are actively engaged in national, regional and local efforts to reduce harmful air pollution from in-use diesel engines.  

The ARB Nonroad Rule will reduce diesel emissions of deadly particulate matter (PM) and ozone smog-forming nitrogen oxides (NOx) in California from a significant and largely unregulated sector—in-use nonroad engines.   However, ARB’s regulation of in-use nonroad diesel emissions is also extremely important to states other than California, because it will provide one of the few opportunities available to them to mandate emission reductions from nonroad diesel vehicles. 

California is in a unique position with respect to the regulation of emissions of existing nonroad diesel engines and equipment.  Several years ago, the US Circuit Court of Appeals for the District of Columbia effectively ruled that under Section 209(e) of the federal Clean Air Act, California is the only government in the US that can implement emissions standards in the first instance for existing nonroad engines (EMA v. EPA, 88 F.3d  1075  (DC Cir. 1996)). The court stated that EPA has no authority to do so, and that other states can only enact standards that are identical to those adopted by California.   While CATF believes that this case was wrongly decided, it remains existing case law at present, and substantially limits the regulatory actions that states other than California can take (at least as a practical matter).  

We strongly support the overall direction and thrust of the ARB Nonroad Rule.  We do think that the Rule should be strengthened in two important ways.  First, the compliance schedules are unnecessarily long, especially for PM.  Final compliance should be earlier than 2020 and 2025.  We also believe that the proposed rule could be simplified in some respects without compromising environmental benefits or compliance flexibility.  Not only could such simplification benefit California, but it could also reduce the obstacles to other states wishing to adopt the ARB rule to reduce emissions from existing nonroad diesels in their own states.

With the above two general comments in mind, our more specific comments follow.

Compliance Dates for Performance Requirements, especially for PM, should be Accelerated.

We believe that the compliance dates for the fleet average performance requirements set forth in Section 2449(d)(4) extend too far into the future.  We are particularly concerned about the long delay in full implementation of the PM requirements.  Nearly a decade ago, ARB identified diesel PM as a toxic air contaminant.  The severe impacts of diesel PM emissions on human health and the environment are well recognized and documented and need not be repeated here.  See, e.g, “Staff Report: Initial Statement of Reasons for Proposed Rulemaking (April 2007),” Section II.  Each year of delay in implementing the performance requirements will allow diesel pollution to continue to cause substantial harm to human health and the environment, including the premature deaths of 1,100 people in California (and many more in the other 49 states).   

Furthermore, the attainment date for EPA’s health-based PM air quality standard is 2015; given the 3-year average structure of the standard, emission reductions will need to be in place a year or more in advance of 2015.   Under the current ARB staff proposal, the small fleet final compliance date is 2025, almost two decades from now. Thus, full compliance will come a full decade beyond the PM NAAQS attainment deadline; the large/medium fleet compliance date of 2020 is also too late—5 years beyond that deadline.

The whole point of the ARB Nonroad Rule is to accelerate the turnover of the existing dirty nonroad fleet, but by 2025, much of the present nonroad fleet is expected to have already been replaced by newer vehicles subject to US EPA’s Tier 4 standards—even in the absence of the ARB Nonroad Rule.  There is no justification for waiting two decades and relying on natural attrition to achieve most of the PM reductions from this sector.  Rather, many of these diesels can and should be retrofit, repowered or retired early and replaced during this period.  The emissions control technology on the PM side is advanced and effective, with a number of retrofits capable of Level 3 PM reductions already verified and many more likely to become available over the next few years.

In light of the above, especially given the human health imperative to clean up the existing diesel nonroad fleet at a substantially faster pace than would be produced by normal attribution, we recommend the following—

· advance by 5 years the fleet average performance requirements of section 2449(d)(1) by 5 years for all fleets, and 

· advance by 3 years the initial compliance date for medium fleets.  

Thus, large and medium fleets would begin compliance in 2010 and achieve final compliance by 2015 (some of the interim requirements in Table 2 would be consolidated, serving to simplify the rule). Small fleets would begin compliance in 2015 and achieve final compliance by 2020.  We believe that this should provide ample time to clean up these important fleets.

We also recommend the inclusion of snow removal vehicles in the fleet average performance requirements of section 2449(d)(1).  We see no compelling reason to exempt this equipment.

The Rule Should be Simplified.

We believe that the ARB Nonroad Rule can be simplified without reducing the environmental benefits or unduly reducing compliance flexibility.  Benefits from this simplification will not be limited to California.  Emissions from the existing fleet of nonroad diesels represent a serious public health problem not only in California, but also in many other states in the US.  Due to the limited options available to states other than California to reduce these emissions, it is critical that California regulations be promulgated in a form that can be adopted by other states.  Of course, we understand that ARB’s mission is first and foremost to protect the people and environment of California, but given its unique status it should strive to do so in a manner that accommodates as much as possible the needs of other states to protect their citizens and environment as well.

Specifically, we recommend that the alternative BACT requirements of section 2449(d)(2) be eliminated from the proposed Rule.  The fleet average requirements, by their very nature, provide substantial compliance flexibility.  Because most fleets will likely reduce average PM emissions primarily through retrofits and average NOx emissions through accelerated turnover in any event, we do not believe that this additional BACT option will add much in the way of real incremental flexibility.  Also, standing alone, the fleet average requirements, assuming that the compliance schedule is tightened as recommended above, will provide substantial environmental benefits. The BACT alternative will not likely improve environmental benefits (rather, it will actually loosen the fleet average requirement).  On the other hand, these additional BACT retrofit (for PM) and turnover (for NOx) requirements—along with the carryover credit provisions—will add a complex new layer to the regulation.  These BACT provisions will likely substantially increase the administrative burden to effectively implement the rule, a burden that may be difficult to bear for many states having environmental regulatory agencies with substantially less resources than California.  

While we believe that the fleet average requirements provide ample flexibility, in the event that ARB determines that more is needed, we recommend that ARB consider a monetary penalty for non-compliance. The proceeds of such penalties could be added to the Carl Moyer Program or to such other programs dedicated to funding the reduction of emissions from nonroad diesel vehicles. The noncompliance penalty should be formula-based, and easy to calculate, so that each fleet would submit to ARB (as part of its annual reporting and compliance certification under section 2449(g)) a form (similar to an income tax form) for calculating any necessary penalty along with payment of the penalty. 

Conclusion.
We commend ARB for taking strong action to reduce toxic diesel emissions from the in-use fleet of nonroad engines in California.  We urge ARB to improve the proposed Nonroad Rule by tightening the elongated compliance schedule, and by eliminating the alternate BACT requirements.

Respectfully submitted,

David Marshall, Senior Counsel

Clean Air Task Force

PO Box 950

41 Liberty Hill Road

Building #2, Suite #205

Henniker, NH 03242

dmarshall@catf.us
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