
                                                
                            CARB EWIR Testimony


                                                                                                                                                                   March 21, 2007

                                                                                                                                                                   Page 6 of 6

March 21, 2007
Clerk of the Board, Air Resources Board

1001 I Street

Sacramento, CA  95814

RE: Notice of public hearing to consider amendments to California’s emission warranty information reporting and recall regulations and emission test procedures. 
The automotive aftermarket organizations listed below respectively submit the following comments regarding proposed amendments to California’s Emission Warranty Information and Reporting and Recall Regulations and Emission Test Procedures.  

The independent vehicle aftermarket is composed of thousands of repair shops located in every town in the State of California.  These shops and the highly efficient distribution systems that serve them, play a key role in the California economy employing 228,173 people in manufacturing, distribution, retail and installation.  In fact, aftermarket sales compose 2.6% of the states’ gross state product, contributing over $35 billion to the California economy.

The independent aftermarket also plays a critical role in ensuring the integrity of the motor vehicle emissions system, making sure that low emission vehicles continue to work properly throughout their useful life.  Car owners benefit by having access to affordable repair costs that are available through 20,000 shops conveniently located in every part of the State of California.  Absent this competitive network of repair outlets, Californians would be forced to pay higher repair prices and endure longer wait times in order to obtain those repairs.  Neither would benefit the citizens of the State nor the Board’s goal of ensuring clean air.    

The aftermarket appreciates the opportunity that the Board staff has taken to meet with us regarding this rulemaking.  While these meetings and workshops have given us the opportunity to better explain our concerns regarding provision in this proposal that would extend the emission warranty on defective components, the revisions to the December EWIR proposal that are now being presented to Board has done very little to respond to our concerns.  

These concerns are the following:

· CARB does not have the authority to extend the warranty beyond the 3 year/50,000 mile warranty currently in the California statute.

· CARB has no evidence that extending the warranty will provide any incentive to car companies to build more durable or defect free vehicle parts or that that car owners will be sufficiently aware of the extended warranty so that they can obtain replacement of the defective part without cost.

· Studies by both the aftermarket and CARB indicate that extended warranties will have a greater negative economic impact than the recall alternative on the small businesses that compose the independent aftermarket.  

· The aftermarket has proposed a significant alternative that could both improve the effectiveness of the extended warranty, be more convenient for car owners and would mitigate the anti-competitive effects of extended warranties.  However, the staff has refused to seriously consider this option.

CARB does not have the authority to extend the warranty beyond the 3 year/50,000 mile warranty currently in California statute.

CARB has revised its current proposal to increase the warranty to the useful life of the vehicle rather than the 15/150,000 miles that had been considered at the December board meeting.  However, whether the warranty is 15/150 or the useful life does not change the fact that there is no authority, whether explicit or via interpretation, for such action under Section 43105 of the California Health and Safety Code.  
Section 43105 states:  “No new motor vehicle, new motor vehicle engine or motor vehicle with a new vehicle engine required pursuant to this part to meet the emissions standards established pursuant to Section 43101 shall be sold to the ultimate purchaser, offered or delivered for sale to the ultimate purchaser, registered in this state if the manufacturer has violated emission standards or test procedures and has failed to take corrective action, which may include recall of vehicles or engines, specified by the state board in accordance with regulations of the state board.” 

CARB staff acknowledge in their original Statement of Reasons that they could not adopt the extended warranty requirements under Section 43205 of the California Health and Safety Code, which specifically provides that light and medium duty vehicles shall have a warranty period of 3 years/50,000 miles and 7 years/70,000 miles for components estimated by the manufacturer to cost individually more than $300 to replace (currently $460 adjusted for inflation).  The requirements of Section 43205 are imposed on manufacturers by the legislature; this section does not grant CARB general authority to impose warranty requirements as it sees fit.  The extended warranty under this rulemaking would expand this burden beyond the scope of the warranty requirements that the legislature believed were reasonable.  
Further, arguments by the staff that Sections 43204 to 43205.5 do not expressly limit CARB’s authority under Section 43105 are unreasonable.  This argument presumes that, when it imposes a requirement on a regulated entity, the legislature must expressly state that the requirement may not be, either directly or indirectly, made more stringent by an administrative agency.  CARB’s interpretation demands from the legislature a level of exhaustive statutory explanation that is neither customary nor required.  Under principles of statutory interpretation: (1) where a statute specifically addresses an issue, it is controlling over more general statutory sections and (2) an administrative agency may not increase statutory burdens without express authority or exceed the scope of its own statutory authority through indirect means.  In short, if CARB were to impose this extended warranty, it would increase the warranty burden beyond that found reasonable by the legislature without authority to do so.

In sum, there is nothing in the law that permits an extension of the warranty for a component with high failure rates.  In effect, the initial warranty was put in place to cover parts failures and more stringent penalties, such as recall, were designed to address more widespread defect issues such as those that are the target of this rulemaking.  

CARB has no evidence that extending the warranty will provide any incentive to car companies to build defect free vehicle parts or that it ensures that car owners will obtain replacement of the defective part.

Despite our ongoing request since the December board meeting, the CARB staff still has failed to show us any evidence that would demonstrate that the extended warranties are an effective tool that will ensure either that the car companies will build more durable emissions related parts, or that would compel consumers to actually obtain repairs to correct their emissions related problems.  CARB continues to rely on an assumption that warranties are effective without any evidence that would support this presumption.     
Studies by both the aftermarket and CARB indicate that extended warranties will have a greater negative economic impact than the recall alternative on the small businesses that compose the independent aftermarket.

In attempting to allay our industry’s opposition, the staff has informed us that this rulemaking in itself will have little or no economic impact on our industry.  However, the staff’s analysis centers on the direct impact of the proposal, making unsubstantiated assumptions regarding the number of parts that will be forced into extended warranty due to systematic failures discovered by the warranty reporting requirements.  
I will again reiterate that the studies performed by the RAND Corporation predicted that revenues due to the extended warranties on PZEV’s would decline from 2.2 to 6.9 percent or $375 million to $1.3 billion.  A study undertaken by the market research firm, Penway Corporation for the Automotive Aftermarket Industry Association found that revenues could decline by $500 million in the years 2003 through 2008 on primary repair and maintenance work.  Since this study was performed back in 2000, we updated the study based on the same assumptions used in the RAND study.  The updated numbers indicated that the extended warranty on PZEV’s would cause a cumulative shift of $8 billion in revenue from independent aftermarket to vehicle dealers between the years 2003 to 2020.  None of these studies took into account the rulemaking that is now under consideration by CARB regarding emissions warranty information reporting, but the studies are clear in the fact that extended warranties hurt the small independent repair shops.

Further, the staff has attempted to convince us that the alternative recall will have a bigger negative impact on the independent aftermarket than extended warranties.  While it is true that recall will bring more cars into the dealership, car owners will know before they reach the dealership the type of repair that will be undertaken and therefore the number of repairs that might be needed that are outside the warranty will be minimized.  Despite information that we have provided to the contrary, the staff continues to ignore the indirect impacts of warranty on independents which go far beyond just the warranted repair.  These impacts are two fold: one, car owners do not know when their OBD light is illuminated that the repair is or is not covered by the extended warranty.  Therefore, they will return to the new car dealer in nearly every case when their MIL light is illuminated.  Whether the warranty is 15 years/150,000 or up to vehicle’s useful life, this will take a substantial amount of business away from independents.  Two, the repairs done via the warranty are only part of the equation.  A large number of car owners will have other repairs performed while the vehicle is in the shop for the warranty repair.  These repairs are either requested by the car owners or discovered by the dealer technician while the car is in the shop.  Since 70 to 80 percent of car owners use independents for repairs once their new car warranty expires, a substantial amount of the work that will be performed under the extended warranty provisions of this rule will be lost sales opportunities for the our industry.  It will also mean that consumers will suffer the inconvenience and higher prices for the additional repairs due to the fact that they are being forced back to the dealership.
The RAND study found in its household study that 60 percent of respondents, if they were aware that their warranty had been extended, would first go to the dealer if either the vehicle failed smog check or their check-engine light came on.  Absent an extended warranty, the study found that 37 percent of car owners return to dealers for vehicles between three and 11 years old and 10 percent use dealers for vehicles between 12 and 16 years old.  A large percentage of those that do have the warranted work at the dealer also would either have other work done at the dealer or would get an estimate.  Clearly, today’s motorist does not have time to move from one repair shop to another for different repairs and will attempt to minimize trips.  

The aftermarket has proposed a significant alternative that could both improve the effectiveness of the regulations, be more convenient for car owners and would mitigate the anti-competitive effects of extended warranties.  However, it does not appear that the staff has seriously considered this option.

If CARB is unwilling to eliminate the extended warranty despite questions of its statutory authority and negative economic impact on our industry, it should take action to minimize the negative impacts on consumers and the independent aftermarket by permitting car owners to obtain the warranty repairs at any shop it chooses.  Under this scenario, car owners will be more likely to obtain repairs to defective emissions systems on a timely basis since they will able to patronize the shop they find most convenient, affordable and trusted.  In the vast majority of cases, this will likely be the independent aftermarket since nearly every study demonstrates that 70 to 80 percent of car owners return to independents once their new car warranty expires.  Further, consumers will save money since the auxiliary repairs that they obtain at the same time as the warranted repairs, will be more affordable from independent shops.     

Specifically, the aftermarket is once again proposing that CARB permit independent shops to perform the repairs for a part during the extended warranty period and simply invoice the manufacturer for the repair.   Implementation of this proposal would not change the manufacturers’ current system for having normal warranty repairs made, would not deprive the car dealers of any current warranty work, but would make the system convenient for the car owner and likely lead to the repair of a much greater number of vehicles subject to extended warranties.  It also would go a long way toward mitigating the anti-competitive impacts of the warranty on our industry.  
We strongly disagree with staff’s contention that the Board does not have the authority to permit the aftermarket to perform warranty work for the following four reasons:

1. The California Code does not specify who is to perform the warranty work.  The language limiting warranty work to the dealerships is contained in the California Regulations and therefore was a limitation decided upon and imposed by the Board itself not the legislature.  There is nothing in any legislation which requires that warranty work be done by dealerships or which states that the Board does not have the authority to determine who can do warranty work.  In fact, the regulations do not say that warranty work shall only be done at dealerships, only that all dealerships must be capable of doing warranty work.  Thus, the decision on who can do warranty work is solely a regulatory one.  

2. The Board has already exercised it authority to decide who can perform warranty work by requiring that all dealerships must have that ability rather than allowing a manufacturer to decide that only some of its dealerships will be allowed to do warranty work.  Thus, it has already determined that it, not the manufacturers, controls where the warranty work will be done.

3. Even if a California statute had limited the warranty work to dealerships for the regular warranty, that determination would be irrelevant to work under the extended warranty based on the same reasoning which the Board is using to allow it to impose an extended warranty in the first place.  The Board staff is contending that the warranty limitations of Section 43105 do not prohibit it from imposing a longer, extended warranty as a corrective measure.  If staff is correct and the statutory warranty language does not limit extending the warranty as a corrective measure, then it is unclear as to why that same provision would prevent the Board from changing how a warranty defect may be corrected.  Extending the warranty itself seems like a far greater exercise of authority than merely specifying warranty compliance procedures.  Clearly, the Board cannot have it both ways.  If it has the authority to impose an extended warranty not contemplated by the statutes, then it must also have the authority to change the way the warranty works.

4. Finally, CARB has already recognized and exercised its right to require that warranty work be performed at any service facility not just dealerships.  Section 2038(d) of Title 13 of the California Code of Regulations says in part that during the regular warranty period, if a warranted part is not available at a warranty station within a reasonable time (in no case more than 30 days), the repairs may be performed at any available service establishment.  If CARB did not have the authority to determine where warranty repairs could be made then it could not have adopted this requirement.

In conclusion, the aftermarket is disappointed that the board staff continues to ignore the absence of statutory authority and the economic impact of this proposal on our industry.  We further extremely disappointed in this proposal and in the failure of CARB staff to give consideration to the aftermarket industry’s proposal that we believe would resolve our issues and ensure a more effective program.  

We again respectively request that based on the absence of evidence that the extended warranties are effective and the lack of statutory authority, CARB eliminate the provision from the staff proposal that allows CARB to impose an extended emissions warranty when the emissions reporting information indicates that the threshold for triggering corrective action has been exceeded.  

Thank you for your attention and we are available to respond to any questions regarding our testimony. 

Sincerely,

Aaron Lowe, Vice President, Government Affairs
Automotive Aftermarket Industry Association

John Goodman, President

Automotive Engine Rebuilders Association

William Gager, President 

Automotive Parts Remanufacturers Association

Bob Constant, Chairman, Government Affairs Committee 
Automotive Service Councils of California

David McClune, Executive Director 

California Autobody Association

Marty Keller, Executive Director 

California Automotive Business Coalition 
Rodney Pierini, President & CEO 
California Automotive Wholesalers Association, 
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