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SUGGESTED AMENDMENT TO THE VERSION OF

13 C.C.R. § 2174 PROPOSED BY STAFF
Section 2174. Availability of Public Hearing.

(a) The manufacturer may request a public hearing pursuant to the procedures set forth in sections 60040 to 60053, Title 17, California Code of Regulations to contest the finding of nonconformity pursuant to this Article and the necessity for or the scope of any ordered recall, or other ordered corrective action.  Notwithstanding any other provision of law, including title 13 or title 17 of California Code of Regulations, the record in any public hearing conducted pursuant to a request made under this section shall be limited to: (i) the information provided to the Executive Officer under sections 2167-2168 and the Executive Officer’s response thereto prior to the date the Executive Officer’s notification is issued pursuant to section 2172; (ii) the Executive Officer’s notification issued pursuant to section 2172; (iii) new relevant evidence that could not, with reasonable diligence have been discovered and included in the information provided to the Executive Officer under sections 2167-2168 for the Executive Officer’s notification pursuant to section 2172 ; and (iv) information supporting the affirmative defenses listed in subsection (c) below.
(b) If a manufacturer requests a public hearing pursuant to subsection (a) above, and if the Executive Officer’s determination of nonconformity is confirmed at the hearing, the manufacturer shall submit a recall or corrective action plan identical to the one required by Section 2172.1 within the time periods specified in the Executive Officer’s notification under section 2172 from receipt of the Board’s decision.  The time periods begin to run from the date of a final decision resulting from the hearing process.

(c) A manufacturer will be permitted to offer at a public hearing, subject to a preponderance of the evidence standard, and notwithstanding 13 C.C.R. §§ 1956.8, 1958, 1961, 1976, or 1978 (or equivalent test procedure documents), any or all of the following affirmative defenses, on which the manufacturer would bear the burdens of both production and proof:


(1) the defect that led to the finding of nonconformity would not, under applicable test procedures, cause an exceedance of the emission standard for the family or group of applicable vehicles or engines;


(2) the defect that led to the finding of noncomformity was not reasonably foreseeable at the time the vehicles or engines were designed and built;


(3) the emissions benefits associated with the scope of an ordered recall or other ordered corrective action would cause an undue burden on the manufacturer and/or vehicle owners; and/or


(4) any determinations made by the Executive Officer or his delegates



(A) in terms of counting toward the 4% threshold how many defects had occurred in a particular vehicle or engine family or group, or 



(B) concerning the scope of an ordered recall or the scope and nature of other ordered corrective action, 


constituted an abuse of discretion.

(d) The compliance statement required by 13 C.C.R. §§ 1956.8(b), (d), 1958(c)(5), 1961(d), 1976(c), and 1978(b) (and in equivalent test procedure documents) shall not be an adequate basis for refusing to find facts in favor of, credit, or apply the affirmative defenses in subsection (c), above.  No power is conferred under these regulations to void vehicle or engine certification.

(e)  Nothing in this section shall prejudice the right of the Executive Officer, acting within the scope of his delegated authority by the Board, to settle any dispute governed by these regulations at any time (pre- or post-public hearing) on the basis of any of the affirmative defenses listed in subsection (c) above, or on any other basis he deems in the public interest.  
Note: Authority cited: Sections 39600, 39601 and 43105, Health and Safety Code. Reference: Sections 43000, 43009.5, 43018, 43101, 43104, 43105, 43106, 43107 and 43204-43205.5, Health and Safety Code.
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