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Before The Air Resources Board

Comments Of
The Alliance Of Automobile Manufacturers (Alliance) on


NOTICE OF PUBLIC HEARING TO CONSIDER AMENDMENTS TO CALIFORNIA’S EMISSION WARRANTY INFORMATION REPORTING AND RECALL REGULATIONS AND EMISSION TEST PROCEDURES RELEASED OCTOBER 10, 2006

I. Introduction 

The Alliance of Automobile Manufacturers (the “Alliance”)
 appreciates the opportunity to provide additional comments to the Air Resources Board concerning the Initial Statement of Reasons (or “ISOR”) relating to Emission Warranty Information Reporting and Recall Regulations and Emission Test Procedures,
 and the subsequent documents released by ARB staff since the December 7, 2006 hearing.
, 
, 
 Despite repeated attempts to reach an agreement with ARB staff, the current proposal before the Board remains unacceptable with respect to four issues previously identified in written and oral comments to the Board.  In fact, the only change on the four substantive issues we raised at the December 7, 2006, hearing is to limit the ordered extended warranty to useful life rather than extended it beyond useful life.  This letter summarizes our proposed alternatives and offers one additional alternative.  We remain convinced that we can develop a regulation that addresses our concerns and those of the ARB Staff; however, to date the staff has been entirely unwilling to engage in a meaningful dialog with industry to resolve our concerns.  We recommend the board adopt one of the two proposals in these comments.  Alternatively, we ask the Board to direct the staff to work with industry in a meaningful way to address our issues.

II. Background

By way of reminder, ARB staff specified in the original ISOR why they are proposing changes by concluding on page ii, “the staff has identified three aspects of the existing regulations that need improvement, specifically: (1) the proof required to demonstrate violations of ARB’s emission standards or test procedures, (2) the corrective actions available to ARB to address the violations and, (3) the way emissions warranty information is reported to ARB.”  Based on our many discussions with ARB staff, we believe it’s also fair to conclude that ARB staff also seeks a regulation that provides consistent and enforceable regulations that result in swift resolution.  

We support changes that accomplish all of the above.  However, we did not support the ISOR proposal for the reasons outlined in our December 6 letter.  The ISOR proposal established draconian requirements that ignored emission standards, denied manufacturers due process, and required manufacturers to predict the future before a new vehicle is certified and/or perhaps put certification in jeopardy after the fact.

Despite the shortcomings with the proposed regulations in the ISOR, the Alliance was convinced that reasonable regulations could be drafted that addressed the aspects of the current regulations that ARB staff believes need improvement AND address the four concerns we raised.  In written comments, in numerous meetings and phone calls with ARB Staff, and at the hearing, the Alliance committed to work with ARB staff to develop regulations that balance the concerns of both ARB Staff and industry.

At the December 7 hearing, the Board directed ARB staff to work with industry to develop more robust regulations and to work out the details.  

To this end, shortly before and immediately after the hearing, the Alliance proposed an alternative to ARB Staff in hopes of reaching a compromise (see Attachment A and the discussion below).  The Alliance requested a meeting in early January 2007 and met with ARB Staff on January 18.  Unfortunately, ARB Staff dismissed the Alliance alternative out of hand, and despite repeated requests, ARB Staff refused to provide any input that would improve the Alliance proposal.  In fact, the ARB staff was not interested in working toward a compromise.  

The current proposal by the staff, now in its fifth iteration, does not adequately address the four issues the Alliance raised before and at the December 7 Hearing.  Three issues – emission standards, due process, and compliance statement – have not been addressed in any meaningful way since the hearing.  With respect to the fourth issue, the extended warranty, the Alliance does not believe that the legislature granted ARB the authority to order extended warranties.  However, we appreciate the one change staff made in this area and acknowledge that limiting ordered extended warranties to useful life is far less inappropriate than requiring manufacturers to warrant parts that are beyond their useful life.

In our last effort to reach a compromise to satisfy both staff and industry, the Alliance has developed a final alternative based on providing manufacturers with a fair hearing and due process.

The following summarize the issues with the current staff proposed regulation and explain how our January 16, 2007 proposal and our final alternative – Fair Hearing Process – address those issues.  In addition to the policy discussion in this document, the Alliance will also submit a separate appendix on the legal issues that arise concerning this regulation.  Moreover, the comments submitted in our December 6 letter remain applicable with the exception of comments on ordered extended warranty as they relate to the warranty extension beyond useful life.

III. Current ARB Staff Proposal

A. Emission Standards

ARB staff finds it difficult to demonstrate that an engine family will exceed the emission standards on average over the useful life.   Under the current regulatory regime, remedial action is not required if the manufacturer can demonstrate any of three elements with respect to emissions:  1) vehicle emissions with the failed component do not exceed the emission standard, 2) over the useful life of the vehicle, and 3) across the entire engine family.  ARB maintains, “the potential expense of conducting emission testing to support a contested recall may alone deter the ARB from ordering one.” (ISOR, page 6)

The staff’s approach to addressing this difficulty has not changed from the October ISOR, inasmuch as the current proposal simply ignores emission standards.  

The Legislature, and up to this point, ARB as well, established emissions standards as THE YARDSTICK for air quality regulations.  ARB uses emission testing and emission standards in every possible way – new vehicle certification, in-use compliance, in-use verification, establishing new emission standards, and on-board diagnostic (OBD) thresholds.  
Manufacturers also use emission standards and typically design, validate, test, and certify their vehicles to ensure that the vehicle will not exceed the emission standards during its useful life. In fact, to ensure vehicles do not exceed the emission standards, manufacturers ALWAYS design and produce vehicles with emissions below the standards – typically by 40 percent or more (e.g., if the emission standard is 1 gram per mile, the vehicles will emit only 0.6 grams per mile).  

Ignoring emission standards is entirely inappropriate and unnecessary.  ARB and industry are more than capable of developing procedures to determine if a defective component causes the vehicle to exceed the emission standards.  Arguing that such procedures are impossible to develop ignores decades of history and hundreds of regulations.
B. Due Process

In December, the Alliance noted that the proposed regulations denied manufacturers due process and a fair hearing in two separate ways.  Specifically, the regulatory proposal in the October ISOR:

1.  Failed to provide for public hearings for any remedial action other than recalls.  

2.  Placed a severe limitation on the evidence and defenses that could be presented.  

While the current proposal allows a hearing for the remedial actions other than recalls, the effect of our second due process concern – severely limiting allowable evidence and defenses – makes any hearing meaningless.  As structured now, the only allowable evidence is whether the 4 percent failure threshold has been crossed, and even then, manufacturers cannot develop nor submit information not already provided to ARB staff during the reporting process.  

The proposed rules confer almost ABSOLUTE POWER to the Executive Officer to choose whatever remedy or even multiple remedies she sees fit for any such violations.  At the very least, due process requires manufacturers to be able to submit any evidence relevant to an abuse of that discretion, and the proposed amendments to the hearing procedures for recalls do not, at present, grant manufacturers that opportunity.  In actuality, the staff's proposal effectively provides no administrative hearing at all because the only evidence that can be provided is whether or not 4% failure has occurred, based on the failure reports filed. 

Due process requires more than a hearing where no evidence or defenses are allowed.  ARB should NOT deny manufacturers due process, as currently proposed.  The proposal should be revised to allow appropriate evidence and defenses as currently provided in California statute. 
C. Test Procedures and Compliance Statement

Test procedures are those procedures used to determine if a vehicle complies with the Emission Standards.  The legislature’s meaning of “test procedures” is clear with a simple plain language reading of H&S code 43104, Test Procedures, “For the certification of new motor vehicles…the state board shall adopt, by regulation, test procedures and any other procedures necessary to determine whether the vehicles or engines are in compliance with the emission standards. The state board shall base its test procedures on federal test procedures or on driving patterns typical in the urban areas of California.” (emphasis added)  At no point, did the legislature mention a 4 percent failure rate. 

The California legislature granted ARB the authority to take remedial actions only for violation of the emission standards or the test procedures.
  Since ARB staff proposes to simply ignore the emissions standards, the only way to comply with the statute was to shoehorn a failure rate of 4 percent into the test procedures.  Because a 4-percent requirement simply does not fit in the mold of a test procedure and was clearly never intended by the legislature, ARB has modified the language no less than three times.  At first, the regulations required that “manufacturers shall demonstrate that the emission control devices on their vehicles or engines will not exceed a valid failure rate of 4% or 50 vehicles.”  (emphasis added) However, since neither ARB nor the manufacturers could identify any possible method to “demonstrate” this requirement, staff revised it to require manufactures to simply make a statement that could not be demonstrated.  

Withholding certification or prohibiting vehicle sales because the manufacturer will not make a statement that cannot possibly be demonstrated, is unreasonable on its surface, and should be eliminated.  The most reasonable approach for ARB to comply with the statutory requirements of the H&S codes is to base remedial action on the emission standards.  Then the legal juggling of terms and phrases in the test procedures will not be necessary.
D. Emissions Warranty

As stated above and in our December comments, the Alliance does not believe the legislature granted ARB the authority to order extended warranties.  However, the change to limit it to useful life is unquestionably significantly better than a requirement to warranty a product beyond the period for which it was designed.  

E. Cost of Proposed Regulation

In the October ISOR, ARB staff reported, “For motor vehicle manufacturers to comply with the proposed regulatory action, the costs are expected to be negligible.
” (emphasis added)

In their January 2007 Supplemental ISOR, ARB staff concludes that “…the estimated costs of the proposed revised warranty reporting program is $42.8 million, close to the actual current program cost for [the] 2002 model year.
”  In fact, $42.8 million is close to the $41 million they estimated under the existing regulations.  However, the math used to calculate $41 million and $42.8 million is not consistent.  Correcting the inconsistency, as discussed below, reveals that the minimum incremental cost of this proposed regulation is $15 million every year. 
MSO 2007-01 admits the “…costs of the program for 2002 would have been $66 million, a 61 percent increase.”7 Of the $66 million, $24 million is attributed to heavy-duty costs increases.  Thus, $42 million is the costs to light-duty manufacturers based on 2002.  Table 1 shows the methodology employed in MSO 2007-01.

Table 1: 
	
	Existing Regs*
	Proposed Regs*

	Total Costs of Program
	$41 million
	$66 million

	Costs of LDV program
	$34 million
	$42 million

	Reduce Costs due to PZEVs
	Nothing
	43 percent 

	Reduce Costs due PZEV tech xfer
	Nothing
	10 percent

	Reduce due to reporting
	Nothing
	5 percent

	Total costs of program
	$41 million
	$42.8 million

	Corrected Costs
	$27.8 million
	$42.8 million

	Actual Incremental Costs
	
	$15.0 million


* All information is based on 2002 model year.  See page 8 of MSO 2007-01.

MSO 2007-01 assumes the costs of these regulations will be reduced because of the introduction of PZEVs and the transfer of PZEV technology to other vehicles.  This may or may not be true, but regardless, this regulation is entirely independent of the PZEV regulation.  Therefore, cost reductions associated with PZEVs should apply equally to existing regulations as well as the proposed regulations.

For consistency, we have corrected the costs calculations by reducing the costs for existing regulations in the highlighted rows of Table 1.  As shown, the incremental cost of this regulation is at least $15 million if the math is corrected and consistent.  Again, we believe the methodology taken in the MSO 2007-01 underestimates the costs, but this at least corrects the inconsistency. 

From a “negligible costs” to $15 million annually is a significant step and despite the high costs the staff has refused to associate ANY emissions benefit with this regulation.  

The Alliance asked Dr. Scott Carr, a professor on leave from the UCLA Anderson Graduate School of Management, to conduct an independent review of the “Cost Analysis” in MSO 2007-01.  Dr. Carr’s review is submitted as Attachment C.  
IV. January 16, 2007, Alliance Alternative

On January 16, 2007 (see Attachment A), the Alliance formalized a proposal we first discussed with ARB Staff on November 20, 2006.  We believe this proposal is entirely reasonable, addresses the “three aspects of the existing regulations that need improvement” identified by the staff, and results in a regulation that provides consistent and enforceable regulations that result in swift resolution.  

We are more than willing to work with ARB Staff on this proposal if the board agrees that further changes are needed.
A. Emission Standards

In MSO 2007-01, the ARB Staff acknowledges the January 16th Alliance proposal “closely followed the staff’s proposal but incorporated an emissions test sequence for determining the emissions impact.”  We agree that it closely follows the staff’s proposal, because we deliberately tried to meet the staff at the halfway point.  In fact, the Alliance proposal incorporated a test program to determine if the failed component would cause the vehicle to exceed the emission standard.  We continue to believe that the emission standard is an entirely reasonable yardstick.  Moreover, we disagree that emission testing is fundamentally flawed, as the staff seems to believe.

The Alliance recognizes the resource constraints on both ARB and the manufacturers.  The resource constraints of manufacturers notwithstanding, the Alliance proposal places the entire burden of testing on the manufacturers.  Staff has never explained why, in light of the manufacturer’s willingness to assume the full testing burden, staff can continue to rely on a “limited resources” rationale for this proposed rulemaking.

MSO 2007-01 also notes that “the [Alliance] test sequence require a minimum of five emission tests of typical failures that could take as long as seven months.”  The Alliance proposed the test plan in hopes of engaging staff in a meaningful dialog.  On numerous occasions, the Alliance requested input from ARB staff on an appropriate test program and appropriate timing.  In every case, ARB staff simply rebuffed our requests.  We believe that five tests is adequate to determine whether a failed component will actually cause the vehicle to exceed the emission standard. However, we have offered and are still willing to work with staff if they believe that more or less tests are appropriate.  As for the seven months, again, we believe that is reasonable given the vehicle procurement process needed to obtain in-use vehicles.  However, we are willing to work with ARB staff if they believe a shorter period of time is more appropriate.

B. Due Process

The Alliance proposal also contains appropriate due process and the opportunity for a meaningful and fair hearing based on relevant evidence.

C. Compliance Statement

The Alliance proposal is based on the emission standards as the legislature intended.  Consequently, the compliance statement is not needed for ARB to order remedial action and would be deleted. 

D. Extended Warranty

Since the Alliance does not believe ARB has the statutory authority to order an extended warranty, the Alliance proposal includes provisions to negotiate other alternative remedial action, such as extended warranties to useful life, in lieu of recall.

V.  Alliance Fair Hearing Proposal

The Alliance continues to believe the January 16 proposal described above is fair, reasonable, and addresses each of the “aspects of the current regulation that ARB Staff believes need improvement,” in addition to providing consistent and enforceable regulations that result in swift resolution.  However, in a final attempt to address staff and industry concerns, we have drafted a simple alternative (Attachment B) that essentially accepts the staff’s proposal, but allows the manufacturer a fair hearing to demonstrate, by a preponderance of the evidence, four possible defenses to preclude the need for remedial action.

Our new alternative essentially recognizes that our major issues converge on the fact that the Staff proposal as amended in January, February, and March continues to deny manufacturers due process.  Our new proposal amends the hearing process in a relatively simple way to address virtually all manufacturer concerns.  Adopting this alternative would also bring the regulations closer to harmony with federal and state constitutional and statutory law.

In summary, we propose amending the administrative hearing process to:

(1) Eliminate the evidence restriction under the current proposed regulation.  The current proposed regulation allows the judge to consider only pro-prosecution evidence and precludes manufacturers from putting on defensive evidence;

(2) Grant manufacturers the ability to offer one or more affirmative defenses (with any one such successful defense being sufficient to preclude a recall or other such corrective action).  Staff would not be required to show anything additional to obtain a recall or other corrective action.  These affirmative defenses require the manufacturer to convince an Administrative Law Judge (which is in fact a neutral decision maker from ARB's own Office of Legal Affairs) by a preponderance of the evidence that the:

(a) Identified defect would not cause an emission standard exceedance. If the manufacturer can show that the vehicle with the emissions defect would NOT cause the vehicle to exceed the emission standards, then the judge could preclude the recall or corrective action.
(b) Identified defect was unforeseeable at the time of vehicle or engine design and production.  If the manufacturer (and it would be the manufacturer’s burden to demonstrate this by a preponderance of the evidence), can show that the nonconformity was unforeseeable at the time the vehicle was certified, then the judge could preclude the recall or corrective action.  For example, if owners use fry oil in their diesel vehicles and a component fails, the component is not defective.  
While this may be an extreme and unlikely example of owner abuse, there are other examples that would equally apply.  For example, if ARB revises the specifications for fuel or fuel additives, and the revised formulation causes a component failure (as happened in the early 1990s when ARB revised the diesel fuel standards), the current regulations place the burden of corrective action on the manufacturers.  While manufacturers may take action voluntarily in such cases, it should not be mandated by regulation.  This defense addresses that issue.
(c) The relief the Executive Officer has ordered creates an undue burden on manufacturers or vehicle owners. If the manufacturer can show by a preponderance of the evidence that the remedial action creates an undue burden, then the judge could preclude the recall or corrective action.
(d) Any determinations made by the Executive Officer, especially concerning the form and scope of relief ordered, should be reversed as abuses of discretion.  If the manufacturer can show by a preponderance of the evidence that the Executive Officer abused her discretion, the judge could preclude the recall or corrective action.
(3) Finally, the Staff would be able to obtain their new compliance statement, but the mere fact that a manufacturer signed such a statement would not be grounds for rejecting any of the affirmative defenses afforded to manufacturers.

VI. Summary

The current ISOR fails in procedure, policy, and substance.  However, a reasonable regulation can be fashioned that will address the concerns raised by the ARB staff.  The current regulations have lasted 18 years with only a handful of identified incidents where the staff believed their ability to effectively regulate the industry was hampered.  The Alliance supports consistent and enforceable regulations that identify and correct defects in a timely manner.  Since the December 7 hearing, the Alliance has proposed two alternatives that accomplish these goals but do so without denying manufacturers due process, ignoring emission standards, or requiring manufacturers to predict the future when a new vehicle is certified or perhaps putting that certification in jeopardy after the fact. 

The Alliance requests one of three actions from the Board: 

1.  Adopt the Alliance January 16 proposal contained in Attachment A.

2.  Adopt the Alliance Fair Hearing Proposal contained in Attachment B.

3.  Direct the ARB staff to work with industry to develop more appropriate regulations that address the industry concerns.



















� The members of the Alliance of Automobile Manufacturers (“the Alliance”) are BMW Group of North America, Inc., DaimlerChrysler Corporation, Ford Motor Company, General Motors Corporation, Mazda North American Operations, Mitsubishi Motor Sales of America, Inc., Porsche Cars North America, Inc., Toyota Motor North America, Inc., and Volkswagen of America, Inc. 


� See Notice Of Public Hearing To Consider Amendments To California’s Emission Warranty Information Reporting And Recall Regulations And Emission Test Procedures (Released October 10, 2006) 


� Notice of Public Workshop Regarding Proposed Amendments to the Procedures for Reporting Failures of Emission-Related Components and Corrective Actions; Supplement To The Initial Statement Of Reasons (Released January 23, 2007)


� Staff Suggested Modification To The Regulations And Test Procedures For The Board's Consideration (Released February 8, 2007)


� Staff Suggested Modification To The Regulations And Test Procedures For The Board's Consideration (Released March 12, 2007)


� See H&S Section 43105, , “No new motor vehicle…shall be sold…in this state if the manufacturer has violated the emission standards or test procedures…”


� See ARB ISOR, October 20, 2006, Section VIII. C. “Cost to Engine and Motor Vehicle Manufacturers” page 30


� See ARB Mail-Out #MSO 2007-01, January 23, 2007, Section IV “Cost Analysis” page 13.
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