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The Transportation Intermediaries Association (TIA) submits these comments on the above referenced Notice of Public Hearing concerning the Proposed Amendments to the Airborne Toxic Control Measure for In-Use Diesel-Fueled Transport Refrigeration Units (TRU) and TRU Generator Sets, and Facilities Where TRUs Operate. 
Identity and Interest of the Transportation Intermediaries Association

TIA is the professional organization of the $162 billion third party logistics industry.  TIA is the only U.S. organization exclusively representing transportation intermediaries of all disciplines doing business in domestic and international commerce. TIA is the voice of transportation intermediaries to shippers, carriers, government officials, and international organizations.  

TIA members include approximately 1200 motor carrier property brokers, surface freight forwarders, international ocean transportation intermediaries (ocean freight forwarders and non-vessel-operating common carriers), air forwarders, customs brokers, warehouse operators, logistics management companies, intermodal marketing companies, and motor carriers.  

TIA is also the U.S. member of the International Federation of Freight Forwarders Associations (FIATA), the worldwide trade association of transportation intermediaries representing more than 40,000 companies in virtually every trading country.  
The Role of Transportation Intermediaries

Transportation intermediaries or third party logistics professionals act as the "travel agents" for freight. They serve tens of thousands of shippers and carriers, bringing together the transportation needs of the cargo interests with the corresponding capacity and special equipment offered by rail, motor, air, and ocean carriers. 
Transportation intermediaries are primarily non-asset based companies whose expertise is providing mode and carrier neutral transportation arrangements for shippers with the underlying asset owning and operating carriers.  They get to know the details of a shipper's business, then tailor a package of transportation services, sometimes by various modes of transportation, to meet those needs.  Transportation intermediaries bring a targeted expertise to meet the shippers’ transportation needs.  

Many shippers in recent years have streamlined their acquisition and distribution operations. They have reduced their in-house transportation departments, and have chosen to deal with only a few "core carriers" directly. Increasingly, they have contracted out the function of arranging transportation to intermediaries or third party experts. Every Fortune 100 Company now has at least one third party logistics company ("3PL") as one of its core carriers. Since the intermediary or 3PL, in turn, may have relationships with dozens, or even thousands, of underlying carriers, the shipper has many service options available to it from a single source by employing an intermediary. 

Although intermediaries are described in the business and trade literature as “non-asset-based,” many intermediaries in fact own some assets, broadly defined.  These include local pick up and delivery vehicles, over the road trucks, warehouses and cargo consolidation centers, complex computer and telecommunications systems, dispatching centers and sales offices.  Shippers count on transportation intermediaries to arrange for the smooth and uninterrupted flow of goods from origin to destination, and many carriers rely upon them to keep their equipment filled and moving.  It is, therefore, difficult to describe a typical intermediary, or to divide them into fixed categories.  They range from small, family owned businesses to multi-billion dollar, publicly traded corporations.

TIA SUPPORTS THE BOARD’S EFFORTS TO IMPROVE COMPLIANCE RATES 
TIA supports the board’s efforts to improve compliance rates and ultimately reduce emissions of diesel particulate matter from diesel-powered engines used to refrigerate perishable goods in insulated truck and trailer vans, rail cars, and domestic shipping containers. We look forward to working with the California Air Resources Board.  

TIA CONCERNS WITH AMENDMENT EXTENDING RESPONSIBILITY TO BROKERS 
TIA has a few concerns with the amendment that would add requirements for brokers and freight forwarders to only contract or hire with compliant carriers. According to the California Air Resources Board staff report, it estimates that there are 176,300 “units” that operate in the State of California. These “units” consist of TRUs, railcars, and generator sets. The ARBER database shows that there are currently 8,538 compliant carriers, TIA is concerned because this means that our members would be limited to contract/hire only six percent of the available carriers in an already very tight capacity market. A broker cannot exercise control over the carrier or its trucks or operation. Our members doing business in California are already being hurt due to the highest sales tax in the nation, strict climate change laws, and countless employer mandates. In these hard economic times, when the State of the California is faced with an unemployment rate of 12%, TIA believes this is not the time to create another requirement that would create a further hindrance for companies doing business in California. 

In addition to having an adverse effect on companies in California seeking to transport their products and companies seeking to do business in California, the proposal would have a severe impact on small trucking companies. Approximately 80-percent of trucking companies in the United States operate five or fewer trucks. It is no wonder, therefore that only six percent of the current California fleet is compliant with the regulation. While the goal of clear air is laudable, taking drastic steps quickly may result in thousands of small California businesses being forced to close. The result would be to exacerbate an already intolerably high California unemployment rate.   

TIA is appreciative of the California Air Resources Board staff, for their understanding and intent to not make brokers and freight forwarders physically inspect TRUs to determine compliance and developing a framework of guidance that would demonstrate due diligence, that would ultimately remove responsibility for the broker.  It is not the role of 3PLs to physically inspect trucks; rather the obligation should be on the trucking companies to ensure only compliant TRUs are on California highways. Before this mandate becomes law, there needs to be a further clarification of how enforcement would be applied to the 3PL industry, in order to ensure brokers comply with the regulations. 

Furthermore, the California Air Resources Board staff on TRU compliance has indicated that a first offense will result in a letter of non-compliance being sent to the shipper, transportation broker, and receiver. There is no process in place to appeal such a letter, no way to verify the allegations, nor any due process afforded to the warned party. A non-compliance letter would tarnish the broker’s standing with its customers, hurt future business, and cause continuing economic damage to California based companies and companies doing business in California.  

As you are aware the proposed regulation was developed pursuant to AB 32 and any violation would be subject to the penalties set forth in Article 3 (staring with Section 42400) of Chapter 4 of Part 4 of Division 26 of the California Health and Safety Code. The code reads: 


“any person who violates this part, or any rule, regulation, permit, or order of the state board or of a district, including a district hearing board, adopted pursuant to Part 1 (commencing with Section 39000) to Part 4(commencing with Section 41500), inclusive, is guilty of a misdemeanor and is subject to a fine of not more than one thousand dollars ($1,000) or imprisonment in the county jail for not more than six months, or both.”
TIA is extremely concerned with this severe penalty structure and would request reassessment of the language.
In conclusion, TIA looks forward to working with the California Air Resources Board on our concerns and help the board achieve their goal of increasing compliance.   
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