CHAPTER VI - HEARING BOARD & VARIANCE PROCEDURES

RULE 1-600 - AUTHORIZATION

These procedures shall apply to all hearings bef@wdéendocino County Air Quality Management
District Hearing Board as authorized by Division P@rt 3, Chapter 8 of the California Health and
Safety Code, and held in accordance with the pravssof Division 26, Part 4, Chapter 4 of said

Code.

RULE 1-610- PETITION PROCEDURE

(@

(b)

Filing Petitions

Requests for hearings shall be initiated by thedibf a petition with the Clerk of the Hearing
Board, and the payment of fees as provided forule R-320 of these Rules and Regulations.
Service of a copy of the petition shall be madehanAir Pollution Control Officer, and on the
holder of the permit or variance, if any, involveService may be made in person or by mail,
and service may be proved by written acknowledgemktine person served or by the affidavit
of the person making the service.

Contents of Petitions

Every petition for Hearing Board action shall state

D)

)

3)

(4)

()

The name, address and telephone number of th@peti or other person authorized to
receive service of notices.

Whether the petitioner is an individual, co-parsigp, corporation or other entity, and
the names and addresses of the partners if a toepstnip, the names and addresses of
the officers if a corporation, and the names ardtes$es of the persons in control, if
other entity.

The type of business or activity involved in thmkcation and the street address at
which it is conducted.

A brief description of the article, machine, equgnt, or other contrivance, if any,
involved in the application.

The section or rule under which the petition lisdj that is, whether petitioner desires a
hearing:

(A) To review an Authority to Construct or Permit tp&date denied by the Air
Pollution Control Officer, (Health and Safety Co&ection 42302).

(B) To review the suspension of a permit by the Aidian Control Officer, (Health
and Safety Code, Section 42306).
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(C) To determine whether a permit shall be revokeea(th and Safety Code,
Section 42307).

(D) To request a variance under Section 42350 of #adthl & Safety Code.

(E) To modify or revoke a variance previously granigtbalth and Safety Code,
Section 42356).

(6) Each Petition shall be signed by the Petitionehyosome person on his behalf, and
where the person signing is not the Petitioneshtl set forth his authority to sign.

(7) Petitions to review a denial of an Authority torGtruct or Permit to Operate shall state
the reasons given for the denial and reasons éoajpipeal.

(8) Petitions for reinstatement of suspended perrhad state the alleged basis for such
suspension.

(9) Petitions for revocation of permits shall state thle, which is alleged, to have been
violated and a brief statement of the facts camstiy such alleged violation.

(c) Variance Petitions
In addition to the requirements of Rule 1-610(t&Xitmns for variance shall state briefly:
(1) The section, order or rule complained of;
(2) The facts showing why compliance with the sectrafe or order is unattainable;

(3) For what period of time the variance is sought symekific dates for achieving various
increments of progress;

(4) The damage or harm resulting or which would reufietitioner from a compliance
with such section, rule or order by either an aalbjt or unreasonable taking of
property; or the practical closing and eliminatadra lawful business without a
corresponding benefit in reducing air contaminants;

(5 The requirements which petitioner can meet andi#te when petitioner can comply
with such requirements;

(6) Whether or not the subject equipment or processvsred by a Permit to Operate
issued by the Air Pollution Control Officer;

(d) Dismissal of Petition

The petitioner may dismiss his petition at any tipner to the date set for the hearing. Such
dismissals requested at least 72 hours in advdribe diearing shall result in a 50% refund of
the Hearing Board fee to the petitioner. The Cldrihe Hearing Board shall notify all
interested persons of such dismissal.
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RULE 1-615- EMERGENCY VARIANCES

Notwithstanding other provisions of Chapter VI bése regulations, the Chairperson of the Hearing
Board or any other member of that Hearing Boardgtesed thereby as the Hearing Officer, may
issue, without notice and hearing, an emergendgneg or series of variances to an applicant. The
emergency variance or series of variances shail bect until the hearing to consider a requgst b
the applicant for a variance other than an emesgeacance, but not to exceed 30 days.

(@

(b)

(©)

(d)

(€)

Upon receipt of a request for an emergency vaeathe Air Pollution Control Officer shall
contact the Hearing Officer to establish a time plade for consideration of the request. The
Air Pollution Control Officer shall inform the appant of such time and place.

The applicant and Air Pollution Control Officeradhpresent testimony and evidence to the
Hearing Officer. The burden of proof shall be ba &pplicant to demonstrate that a
breakdown or other emergency situation exists.

In order to consider the granting of an emergesasiance for an extended breakdown
situation, the Hearing Officer should determine ¢hases of the breakdown and that the
equipment failure or malfunction:

(1) is not the result of neglect or disregard of amyallution control law or rule or
regulation;

(2) is notintentional or the result of negligence;

(3) is not the result of improper maintenance.
After consideration of the emergency variance estjithe Hearing Officer may grant or deny
an emergency variance. Within five working dayifofeing the granting of an emergency
variance, a written order shall be issued configriire decision, with appropriate findings.

No emergency variance shall be granted unlesslélaging Officer determines that:

(1) The emergency variance request is caused by kdmea condition or other
emergency situation and may not be delayed umptibperly noticed hearing.

(2) Granting of the emergency variance will not caageiblic nuisance.

(3 Granting of the emergency variance will not createmmediate threat or hazard to
public health or safety.

(4) Granting of the emergency variance will not integfwith the attainment or
maintenance of any national ambient air qualitpdéad.

(5) The requirements for a variance set forth in Ru630(c) have been met.
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(f) At any time after an emergency variance has beamed, the applicant or Air Pollution
Control Officer may request the Hearing Officeréwise, revoke or further condition the
variance and issue an amended written order. rAltgdures shall be as designated for the
original hearing.

(g) An emergency variance shall remain in effect @dyong as necessary to correct the
breakdown or emergency condition, but not to exékedime period required for a properly
noticed hearing to consider an interim or 90-dayavee in accordance with Rule 1-620(b), or
30 days, whichever is the shorter time period.

(h) Within ten (10) days after the date of expiratddran emergency variance, the applicant shall
submit a written report to the Air Pollution Cont@ifficer including, but not limited to, the
following details:

(1) Duration of excessive emissions.
(2) Estimate of quantity of emissions.
(3) Statement of the cause of the occurrence.
(4) Corrective measures to be taken to prevent aneuce.
Documentation of the breakdown condition may beiiregl by the Air Pollution Control

Officer.

RULE 1-616 - INTERIM VARIANCE

Any person who has submitted an application foaawce and who desires to commence or
continue operation pending the decision of the egaBoard on the application, may submit an
application for an interim variance. (Health andeBaCode, Section 42351)

(& An interim variance may be granted for good cass&t®d in the order granting such a
variance.

(b) The interim variance shall not be valid beyonddhte of the decision of the Hearing Board on
the application or for more than 90 days from theedf issuance of the interim variance,
whichever comes first.

(c) The Hearing Board shall not grant any interim aace:

(1) after it has held a hearing in compliance withréguirements of Rule 1-620; or

(2) thatis being sought to avoid the notice of hearequirements of Rule 1-620.

VI-4
Mendocino County Air Quality Management DistrictgRéation 1



RULE 1-618 - MODIFICATION OF INCREMENTS OF PROGRESS SCHEDUL E

If a person granted a variance with a schedula@tments of progress, files an application for
modification of the schedule and is unable to gdtie Hearing Board sufficiently in advance to
allow the Hearing Board to schedule a public hegrine Hearing Board may grant a one time
interim authorization which is valid for not motegan 30 days, to continue operation pending
decision of the Hearing Board on the application.

(8 The Chairperson of the Hearing Board or any ottesaring Board member designated by the
Board may hear such application.

(b) If a member of the public contests a decision niadene member of the Hearing Board, the
application shall be reheard by the full HearingaBbwithin 10 days of the decision.

The interim authorization shall not be granteddoequested extension of a final compliance

date or where the original variance expressly reguadvance application for the modification
of an increment of progress. (Health and SafetyeC8e@ction 42351.5)

RULE 1-620 - HEARING PROCEDURES

(@ Place of Hearing

All hearings shall be held at such time and placdesignated by the Clerk of the Hearing
Board on the notice of hearing.

(b) Notice of Hearing

(1) Except as provided for in Rule 1-620 (c), (d) éadthe Hearing Board shall serve
notice of the time and place of the hearing up@enAhl Pollution Control Officer and
upon the applicant or Permit Holder affected neslhan 10 days prior to such hearing.
(Health and Safety Code, Section 40823)

(2) Except as provided for in Rule 1-620 (c), (d) &)the Hearing Board shall also send
notice of hearing to every person who requests sotbe and obtain publication of
such notice in at least one daily newspaper of iggigerculation within the district.

The notice shall state the time and place of thetimg, and reasonably apprise the
people within the district of the purpose of theetivey. (Health and Safety Code,
Section 40823)

(©) Short Term Variances/M odifications of I ncrements of Progress
In the case of a hearing to consider an applicdtoa variance, or a series of variances to be

in effect for a period of not more than 90 daysawmpplication for a modification of a
schedule of increments of progress, or for an ocoflabatement:
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(1) The Hearing Board shall serve notice of the time place of a hearing to grant such a
variance or modification upon the Air Pollution Gao Officer, all surrounding
districts, the California Air Resources Board, th&. Environmental Protection
Agency, and upon the applicant or Permit Holderless than 10 days prior to such
hearing. (Health and Safety Code, Section 40825)

(2) Rule 1-620(b)(2) shall not apply. (Health and 8aféode, Section 40825)

(3 The Chairperson of the Hearing Board or any othember of the Hearing Board so
designated by the Hearing Board, may hear an agjgicfor an interim variance. |If
any member of the public contests a decision mgdml one member of the Hearing
Board, the application shall be reheard by theHelaring Board within 10 days of the
decision. (Health and Safety Code, Section 40825)

(d) Interim Variance

In the case of a hearing to consider an applicdtoan interim variance, as authorized in Rule
1-616:

(1) The Hearing Board shall serve reasonable notitkeofime and place of the hearing on
the Air Pollution Control Officer and upon the ajggpht.

(2) Rule 1-620(b)(2) shall not apply.

(3 The Chairperson of the Hearing Board or any othember of the Hearing Board so
designated by the Hearing Board, may hear an agjaicfor an interim variance. |If
any one member of the public contests a decisiaterbg any one member of the
Hearing Board, the application shall be rehearthieyfull Hearing Board within 10
days of the decision. (Health and Safety Code,i@ed0824)

(e Regular Variance Procedure

In the case of a hearing to consider an applicdbomariance, other than a 90 day variance, or
an interim variance, or an application for a magdifion of a final compliance date in a variance
previously granted, the notice requirements stat$dfollows:

(1) The Hearing Board shall serve a notice of the tme place of a hearing to the Air
Pollution Control Officer, all surrounding distritthe California Air Resources Board,
the U.S. Environmental Protection Agency, and ugenpetitioner or Permit Holder.

(2) The Hearing Board shall also publish a noticeneftiearing in at least one newspaper
of general circulation within the District, and gesuch notice, at least 30 days prior to
the hearing.

(3) The notice shall state the time and the placéehearing, the time when, commencing
not less than 30 days prior to the hearing, angldee where the application including
any proposed conditions or schedule of incremeinpsamress is available for public
inspection. (Health and Safety Code, Section 40826)
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(f)

(9)

(h)

Answers

Any person may file an answer within 10 days adtawice. All answers shall be served the
same as petitions under Rule 1-610(a).

Continuances

The Chairperson or any three members of the He&@wragd may grant any reasonable
continuance concurred in by petitioner, the Airl@xdn Control Officer and by every person
who has filed an answer in the action. Such actiay be ex parte’, without a meeting of the
Hearing Board and without prior notice.

Evidence

(1)
)

3

(4)

(%)

(6)

Oral evidence shall be taken only on oath or mfdition.

Each party shall have these rights: to call arairere witnesses; to introduce exhibits;
to cross-examine opposing witnesses on any maf®rant to the issues even though
that matter was not covered in the direct exanonatio impeach any witness
regardless of which party first called him to tstand to rebut the evidence against
him. If respondent does not testify in his, or,lwavn behalf, he may be called and
examined as if under cross-examination.

The hearing need not be conducted according tmie&l rules relating to evidence and
witnesses. Any relevant evidence shall be admittiégds the sort of evidence on which
responsible persons are accustomed to rely indhéuct of serious affairs, regardless
of the existence of any common law or statutorg tbkat might make improper the
admission of such evidence over objection in @etions. Hearsay evidence may be
used for the purpose of supplementing or explaiamgdirect evidence but shall not be
sufficient in it self to support a finding unlessvould be admissible over objection in
civil actions, and irrelevant and unduly repetisavidence shall be excluded.

Whenever the members of the Hearing Board comlyietiny hearing deem it necessary
to examine any person as a witness at such hed#nm@;hairperson of the Hearing
Board shall issue a subpoena, in proper form, camilimg such person to appear before
it at a time and place specified to be examinea \@gness. The subpoena may require
such person to produce all books, papers, and deaisnm his possession or under his
control, material to such a hearing. A subpoerapfmear before the Hearing Board
shall be served in the same manner as a subpoanavih action, (Health and Safety
Code, Sections 40840 & 40841).

The Hearing Board may take official notice of angtter that may be judicially noticed
by the courts of this state.

The Hearing Board shall allow interested membéth@public a reasonable
opportunity to testify with regard to the matteden consideration, and shall consider
such testimony in making its decision, (Health &adety Code, Section 40828).

VI-7
Mendocino County Air Quality Management DistrictgRéation 1



RULE 1-630 - DECISIONS

(&) After a hearing, the Hearing Board may do anyheffbllowing: (Health and Safety Code,
Section 42309)

D
2)
3)

(4)
(%)

(6)

Grant a permit denied by the Air Pollution Coni@ificer.

Continue the suspension of a permit suspendetéit Pollution Control Officer.
Remove the suspension of an existing permit ingdkethe Air Pollution Control
Officer pending the furnishing by the Permit Hol@éthe information, analyses, plans,
and specifications required.

Find that no violation exists and, reinstate aisteng permit.

Revoke an existing permit, if it finds any of todowing:

(A) The Permit Holder has failed to correct any caodg required by the Air
Pollution Control Officer.

(B) A refusal of a permit would be justified.
(C) Fraud or deceit was employed in the obtainindhefgermit.
(D) Any violation of this part, or of any order, rula, regulation of the district.

Grant a variance in accordance with the conditam&urther specified in this rule.

(b) The Hearing Board shall announce its decisionritirg, served and filed within 30 days after
submission of the cause by the parties theretshalll contain a statement of findings and the
order of the Hearing Board.

(c) No variance shall be granted unless the HearirgdBmakes all of the following findings:
(Health and Safety Code, Section 42352)

D)

)

®3)

That the petitioner for a variance is or will Imeviolation of a provision of the
California Health & Safety Code or of any rule, uegion or order of the District.

That due to conditions beyond the reasonable abotthe petitioner, requiring
compliance would result in either an arbitrary oraasonable taking of property, or the
practical closing and elimination of a lawful busss.

That such closing or taking would be without aresponding benefit in reducing air
contaminants.

(d) Upon making the specific findings set forth in &a+630(c), the Hearing Board shall prescribe
requirements other than those imposed by statutg any rule, regulation, or order of the
district board, not more onerous, applicable tom{da@and equipment operated by specified
industry or business or for specified activitytothe operations of individual persons.
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(€)

(f)

(9)

(h)

(i)

@)

(k)

However, no variance shall be granted if the opamainder the Variance, will result in a
violation of Rule 1-400 of the District. (HealthdSafety Code, Section 42353)

In prescribing other and different requirememsadcordance with Rule 1-630(d), the Hearing
Board shall exercise a wide discretion in weighimg equities involved and the advantages to
the residents of the district from the reductiomibfcontaminants and the disadvantages to any
otherwise lawful business, occupation, or actiuiyolved, resulting from requiring

compliance with such requirements, (Health andt@&ede, Section 42354).

The Hearing Board may require, as a conditionrahting a variance, that a cash bond, or a
bond executed by two or more good and sufficiengtses or by a corporate surety, be posted
by the party to whom the variance was granted sarasperformance of any construction,
alteration, repair, or other work required by tlaris and conditions of the variance. Such
bond may provide that, if the party granted thearare fails to perform such work by the
agreed date, the cash bond shall be forfeitedataistrict having jurisdiction, or the corporate
surety or sureties shall have the option of proynfinedying the variance default or paying to
the district an amount, up to the amount specifigthe bond, that is necessary to accomplish
the work specified as a condition of the variarfeksalth and Safety Code, Section 42355).

The Hearing Board, in making any order permiténgariance, shall specify the time during
which such order shall be effective, in no evertept as otherwise provided in Rule 1-630(h),
to exceed one year, and shall set a final compdialate, (Health and Safety Code, Section
42358(a)).

A variance may be issued for a period exceediregyear if the variance includes a schedule of
increments of progress specifying a final compleadate by which the emissions of air
contaminants of a source for which the varianggasted will be brought into compliance

with applicable emission standards, (Health an@t$a&ode, Section 42358(b)).

The Hearing Board may rehear a decision if a pagtitions for a rehearing within 10 days
after a copy of the decision has been mailed tq ftealth and Safety Code, Section 40861).

The decision shall become effective 30 days d#fierfiled, unless either of the following
OCCurs:

(1) Arehearing is granted by the Hearing Board.

(2) The Hearing Board orders that it be made effeo@ner. (Health and Safety Code,
Section 40863)

A copy of the decision shall be mailed or delivkte the Air Pollution Control Officer,

California Air Resources Board, the U.S. EnvirontaéRrotection Agency, the petitioner and
to every person who has filed an answer or whaapagared as a party in person or by counsel
at the hearing.

RULE 1-640 - RECORD OF PROCEEDINGS

A record of all proceedings had before the HeaBogrd shall be made. All or any part of this
record may be requested by any party to the pracgedr by any interested public citizen. Such
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requests shall be in writing and a reasonable f@glme charged, not to exceed the actual cost of
providing the written transcript or tape recordoupy.

RULE 1-650 - APPEAL OF DECISION

(@

(b)

(©

(d)

(€)

Judicial review may be had of a decision of thartey Board by filing a petition for a writ of
mandate in accordance with the provisions of théeGaf Civil Procedure. Except as otherwise
provided in this Rule, any such petition shall edfwithin 30 days after the decision has been
mailed. The right to petition shall not be affettey the failure to seek a rehearing before the
Hearing Board, (Health and Safety Code, Sectior64(8.

The complete record of the proceedings, or suds ffzereof as are designated by the
petitioner, shall be prepared by the Hearing B@andl shall be delivered to the petitioner
within 30 days after a request therefore by hingrupayment of the fee specified in Rule 1-
640, (Health and Safety Code, Section 40864(b)).

The complete record includes the pleading, allcestand orders issued by the Hearing Board,
the final decision, a transcript of all proceedin@® exhibits admitted or rejected, the written
evidence and any other papers in the case, (Haadttsafety Code, Section 40864(c)).

Where the petitioner, within 10 days after the tks/ on which a rehearing can be ordered,
requests the Hearing Board to prepare all or anygbahe record, the time within which a
petition may be filed shall be extended until fdays after its delivery to him. The Hearing
Board may file with the court the original of angadiment in the record in lieu of a copy
thereof, (Health and Safety Code, Section 40864(d))

In any proceeding pursuant to Rule 1-650, thetcghall receive in evidence any order, rule, or
regulation of the district board, any transcriptteé proceedings before the Hearing Board, and
such further evidence as the court, in its disoretdeems proper, (Health and Safety Code,
Section 40865).
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