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1. INTRODUCTION

The California Air Resources Board (CARB) staff prepared and circulated for 
public review a Draft Environmental Analysis (EA) for the Proposed 2016 Cap-
and-Trade Amendments and Clean Power Plan (CPP) Compliance Plan 
(Proposed Project). The draft regulations and EA were released for public review 
on August 2, 2016. The public comment period for all documents concluded on 
September 19, 2016. Two separate 15-day change revisions to the regulatory 
language for the Proposed Project were released for public review. The first 
commenced on December 21, 2016, and ended on January 20, 2017, and the 
second commenced on April 13, 2017 and ended on April 28, 2017.  

CARB received a total of 225 comment letters through the two comment dockets 
opened for the 2016 Cap-and-Trade Amendments and CPP during that time, 17 
of which addressed the Draft EA or an environmental issue. Comments are 
available on the CARB website at: 
https://www.arb.ca.gov/lispub/comm/bccommlog.php?listname=capandtrade16 
and https://www.arb.ca.gov/lispub/comm/bccommlog.php?listname=cpp2016. 
Pursuant to CARB’s certified regulatory program, staff carefully reviewed all the 
comment letters received to determine which ones raised significant 
environmental issues related to the EA requiring a written response. 

This document presents those comments and CARB staff’s written responses for 
the Board to consider for approval prior to taking final action on the Proposed 
Project. Although this document includes written responses only to those 
comments related to the EA, all the public comments were considered by staff 
and provided to the Board members for their consideration. The full comment 
letters are reproduced as Attachment A to this document. For reference 
purposes, this document includes a summary of each comment followed by the 
written response. Attachments and appendices to these comment letters can be 
found at the link provided above. 

Following consideration of the comments received on the EA and during the 
preparation of the responses to those comments, CARB revised the EA to 
prepare the Final EA released July 17, 2017.  To facilitate identifying 
modifications to the document, modified text is presented in the Final EA with 
strike-through for deletions and underline for additions. None of the modifications 
alter any of the conclusions reached in the EA or provide new information of 
substantial importance relative to the EA. As a result, these minor revisions do 
not require recirculation of the document pursuant to the California 
Environmental Quality Act (CEQA) Guidelines, California Code of Regulations, 
title 14, section 15088.5, before consideration by the Board. 
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A. Requirements for Responses to Comments 

These written responses to public comments on the EA are prepared in 
accordance with CARB’s certified regulatory program to comply with the 
California Environmental Quality Act (CEQA). CARB’s certified regulations 
state: 

California Code of Regulations, title 17 section 60007. Response to 
Environmental Assessment 

(a) If comments are received during the evaluation process which raise 
significant environmental issues associated with the proposed action, the 
staff shall summarize and respond to the comments either orally or in a 
supplemental written report. Prior to taking final action on any proposal for 
which significant environmental issues have been raised, the decision 
maker shall approve a written response to each such issue. 

Public Resources Code section 21091 also provides direction regarding the 
consideration and response to public comments in CEQA. While the 
provisions refer to environmental impact reports, proposed negative 
declarations, and mitigated negative declarations, rather than an EA, this 
section of CEQA contains useful guidance for preparation of a thorough and 
meaningful response to comments. 

Public Resources Code section 21091, subdivision (d) states: 

(1) The lead agency shall consider comments it receives … if those 
comments are received within the public review period. 

(2) (A) With respect to the consideration of comments received …, the 
lead agency shall evaluate comments on environmental issues that are 
received from persons who have reviewed the draft and shall prepare a 
written response pursuant to subparagraph (B). The lead agency may 
also respond to comments that are received after the close of the public 
review period. 

(B) The written response shall describe the disposition of each significant 
environmental issue that is raised by commenters. The responses shall be 
prepared consistent with section 15088 of Title 14 of the California Code 
of Regulations, as those regulations existed on June 1, 1993. 

California Code of Regulations, title 14, section 15088 (CEQA Guidelines) 
also include useful information and guidance for the preparation of a thorough 
and meaningful response to comments. It states, in relevant part, that specific 
comments and suggestions about the environmental analysis that are at 
variance from the lead agency’s position must be addressed in detail with 
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reasons why specific comments and suggestions were not accepted. 
Responses must reflect a good faith, reasoned analysis of the comments. 

California Code of Regulations, title 14, section 15088 (a – c) states: 

(a) The lead agency shall evaluate comments on environmental issues 
received from persons who reviewed the draft EIR and shall prepare a 
written response. The Lead Agency shall respond to comments received 
during the noticed comment period and any extensions and may respond 
to late comments. 

(b) The lead agency shall provide a written proposed response to a public 
agency on comments made by that public agency at least 10 days prior to 
certifying an environmental impact report. 

(c) The written response shall describe the disposition of significant 
environmental issues raised (e.g., revisions to the proposed project to 
mitigate anticipated impacts or objections). In particular, the major 
environmental issues raised when the Lead Agency’s position is at 
variance with recommendations and objections raised in the comments 
must be addressed in detail giving reasons why specific comments and 
suggestions were not accepted. There must be good faith, reasoned 
analysis in response. Conclusory statements unsupported by factual 
information will not suffice. 

B. Comments Requiring Substantive Responses 

CARB is required to prepare substantive responses only to those comments 
that raise “significant environmental issues” associated with the proposed 
action as required by California Code of Regulations, title 17, section 
60007(a). As stated above, of the total 225 comment letters submitted on the 
two comment dockets for the Proposed Project, staff determined that thirteen 
(13) of the letters mentioned or raised an issue related to the EA or an 
environmental issue related to the EA. Staff was conservatively inclusive in 
determining which letters warranted a written response. 
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2. RESPONSES TO COMMENTS 

The comment letters were coded by the order in which they were received and if 
the comment was on the Cap-and-Trade Regulatory Amendments (noted as CT) 
or California’s Compliance Plan for the Federal Clean Power Plan (noted as 
CPP).  

CARB received seventeen (17) comment letters that relate to the Environmental 
Analysis (EA) or an environmental issue (Table 2-1). Comment letters have been 
reproduced and bracketed to demarcate specific issues and to allow for thorough 
responses. Responses are limited to comments that raise substantial 
environmental points, as required by the California Environmental Quality Act 
(CEQA) (CEQA Guidelines Section 15132[d]). That is, responses to comments 
that do not pertain to the content of the Draft EA are not provided in this 
document. All comment letters received on the proposed Cap-and-Trade 
Amendments and California’s Compliance Plan for the Federal CPP (Proposed 
Project) are available for review at www.arb.ca.gov.  

Table 2-1. List of Commenters 
Comment 

Letter Code Commenter Comment 
Period Affiliation 

CPP 12 
SIERRACLUB 

Elena 
Saxonhouse, 
Alejandra 
Núñez 

Non-Reg Sierra Club Environmental Law 
Program 

CPP 13 CBE 
Shana Lazerow, 
Brent Newell, 
Monica Wilson 

Non-Reg 

Communities for a Better 
Environment, Center on Race, 
Poverty, & the Environment, 
GAIA 

CPP 14 GAIA Monica Wilson Non-Reg GAIA 

CPP 1/CT 1 EJAC  N/A 45-Day AB 32 Environmental Justice 
Advisory Committee 

CT 5 PANOCHE  N/A 45-Day Panoche Energy Center 
CT 52 
PACIFICORP Mary Wiencke 45-Day PacificCorp 

CT 59 
JOINTENVJUSTICE Various 45-Day 

Center on Race, Poverty & the 
Environment Communities for a 
Better Environment 
Food & Water Watch 
Association of Irritated 
Residents 
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Table 2-1. List of Commenters 
Comment 

Letter Code Commenter Comment 
Period Affiliation 

Friends of the Earth – US 
Coalition for a Safe 
Environment 
Greenaction for Health and 
Environmental Justice 
Leadership Counsel for Justice 
& Accountability 
Comité ROSAS 
Greenfield Walking Group 
Committee for a Better Shafter 
Committee for a Better Arvin 
Lamont Parent Partners 
Delano Guardians 
Desert Protection Society 
Occupy SF Environmental 
Justice Working Group 
Food Empowerment Project 
Central California 
Environmental Justice Network 

CT 69 SCPPA Tanya DeRivi, 
Sarah Taheri 45-Day Southern California Public 

Power Authority 
CT 78 CBD Brian Nowicki 45-Day Center for Biological Diversity 

CT 81 EDF Erica 
Morehouse 45-Day Environmental Defense Fund 

CT 92 CEJA Amy 
Vanderwarker 45-Day California Environmental 

Justice Alliance 
CT H8 CALBIO Neil Black  45-Day California Bioenergy 

CT FF 2 EJAC N/A 15 Day 
(First) 

AB 32 Environmental Justice 
Advisory Committee 

CT FF 30 SCPPA 
Tanya DeRivi 
and Sarah 
Taheri 

15 Day 
(First) 

Southern California Public 
Power Authority 

CT FF 54 
PANOCHE N/A 15 Day 

(First) Panoche Energy Center 

CT SF 3 EJAC N/A 15 Day 
(Second) 

AB 32 Environmental Justice 
Advisory Committee 
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Table 2-1. List of Commenters 
Comment 

Letter Code Commenter Comment 
Period Affiliation 

CT SF 21 
PANOCHE N/A 15 Day 

(Second) Panoche Energy Center 
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Table 2-2. List of Emission Leakage Commenters 
Comment Letter 

Code 
Commenter Comment 

Period 
Affiliation 

CT 3 NWF Barbara 
Bramble 45-Day National Wildlife Federation 

CT 4 POWEREX Nico Van 
Aelstyn 45-Day Powerex Corp. 

CT 9 EPUC Evelyn Kahl 45-Day Energy Producers and Users 
Coalition 

CT 13 GPI Bill Buchan 45-Day Graphic Packaging 
International Inc. 

CT 15 GPI Bill Buchan 45-Day Graphic Packaging 
International Inc. 

CT 26 SDGE Adrianna Kripke 45-Day San Diego Gas & Electric 
Company 

CT 29 CAISO Andrew Ulmer 45-Day California ISO 
CT 31 CSCME John Bloom 

45-Day 
Coalition for Sustainable 
Cement Manufacturing and 
Environment 

CT 33 NAIMA Angus Crane 45-Day North American Insulation 
Manufacturers Association 

CT 41 LADWP Jodean Giese 45-Day Los Angeles Department of 
Water & Power 

CT 45 WPA Melissa Pool 45-Day Wonderful Pistachio and 
Almonds 

CT 50 PG&E Nathan 
Bengtsson 45-Day Pacific Gas & Electric 

CT 71 
AGCOUNSEL and 
AECA 

Rachael O’Brien 
45-Day 

Agricultural Council of 
California and Agricultural 
Energy Consumers Association 

CT 73 CEM Jeffrey Adkins 45-Day California Ethanol 
Manufacturers 

CT FF 4 NAIMA Angus Crane 15 Day 
(First) 

North American Insulation 
Manufacturers Association 

CT FF 8 GSPC Jessica Nelson 15 Day 
(First) 

Golden State Power 
Cooperative 

CT FF 12 UPI Suzy Hong 15 Day 
(First) 

USS-POSCO Industries 

CT FF 17 WPA Melissa Pool 15 Day 
(First) 

Wonderful Pistachio and 
Almonds 

CT FF 25 CSI Brett Guge 15 Day 
(First) 

California Steel Industries 

CT FF 34 LADWP Jodean Giese 15 Day 
(First) 

Los Angeles Department of 
Water & Power 
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CT FF 37 CCPC Shelly Sullivan 15 Day 
(First) 

Climate Change Policy 
Coalition 

CT FF 41 
CALCHAMBER 

Amy Mmagu 15 Day 
(First) 

California Chamber of 
Commerce 

CT FF 43 PSE Tom Flynn 15 Day 
(First) 

Puget Sound Energy 

CT FF 44 GALLO John Nagle 15 Day 
(First) 

E&J Gallo Winery 

CT FF 46 GPI Lyn Bragg 15 Day 
(First) 

Glass Packing Institute 

CT FF 49 
POWEREX 

Nico Van 
Aelstyn 

15 Day 
(First) 

Powerex Corp 

CT FF 50 MID Brock 
Costalupes 

15 Day 
(First) 

Modesto Irrigation District 

CT FF 52 CSCME John Bloom 15 Day 
(First) 

Coalition for Sustainable 
Cement Manufacturing and 
Environment 

CT FF 53 PG&E Nathan 
Bengtsson 

15 Day 
(First) 

Pacific Gas & Electric 

CT FF 54 PEC Robin 
Shropshire 

15 Day 
(First) 

Panoche Energy Center 

CT FF 57 CMUA Justin Wynne 15 Day 
(First) 

California Municipal Utilities 
Association 

CT FF 58 MSRPPA Martin Hopper 15 Day 
(First) 

M-S-R Public Power Agency 

CT FF 61 SMUD William 
Westerfield 

15 Day 
(First) 

Sacramento Municipal Utility 
District 

CT FF 63 CALFP John Larrea 15 Day 
(First) 

California League of Food 
Processors 

CT FF 64 CCEEB Jerry Secundy 15 Day 
(First) 

California Council for 
Environmental and Economic 
Balance 

CT FF 68 CMTA Michael Shaw 15 Day 
(First) 

California Manufacturers & 
Technology Association 

CT FF 69 WSPA Catherine 
Reheis-Boyd 

15 Day 
(First) 

Western State Petroleum 
Association 
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Master Response 1: Response to Comments Raising Environmental Justice 
Concerns 

Comment:  
 
Certain commenters state that the Cap-and-Trade Program has the potential to 
adversely impact disadvantaged communities.  The commenters claim the Cap-and-
Trade Program can cause localized air pollution increases at individual facilities covered 
under the Cap-and-Trade regulation.  Commenters object to certain aspects of the Cap-
and-Trade Program (e.g., out-of-state offsets) as well as the very nature of the Cap-
and-Trade Program. 
 
The following response is crafted as a “master response” to these concerns, since 
several commenters have similar concerns.  Furthermore, given the issues raised by 
these commenters involve a complex intersection of many factors, CARB believes a 
comprehensive response will more effectively address these concerns than addressing 
each comment individually. 
 
Response: 
 
Background 
 
Unlike criteria and toxic pollutants, greenhouse gases (GHGs) are global pollutants that 
are not generally directly harmful when inhaled, although they pose a serious risk to 
public health via their effects on climate change, including via increasing the risk of 
regional air pollution events affected by air temperature and other climatic conditions.  
Programs to reduce GHGs may operate differently than those focused on criteria and 
toxic pollutants that affect public health via different mechanisms.  
 
CARB agrees that further reducing emissions and exposure to criteria and toxic air 
pollutant emissions is necessary to protect residents in disadvantaged communities, 
and is accounting for this need across its full range of programs.  These communities 
have historically been located close to large stationary and mobile sources of high 
concentrations of emissions.  The Cap-and-Trade Program, as part of the suite of 
CARB programs, is only part of the State’s response to air pollution.  It is an economy-
wide mechanism for limiting climate change-causing pollutants.  It does not impact 
where people live, or where facilities are sited.  The program promotes reductions in 
GHG emissions.  It does not establish facility specific reduction requirements, but 
constrains emissions in the aggregate while providing compliance flexibility to achieve 
GHG reductions in a cost-effective manner.  Other state programs focus more directly 
upon criteria and toxic pollutant reductions. 
 
CARB takes the complex concerns raised by commenters seriously, and has given 
much consideration to these potential issues, as explained in greater detail in the 
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following paragraphs.  The commenters touch upon several concerns, some of which 
are the result of complex factors not directly related to this rulemaking.  In developing 
this rulemaking, CARB had to balance the specific factors indicated in AB 32 (i.e., 
Health and Safety Code § 38562(b)) in promulgating regulations to reduce GHG 
emissions, including, among other things, ensuring that activities undertaken to comply 
with the regulations do not disproportionately impact low-income communities, 
considering cost-effectiveness of these regulations, and minimizing emissions leakage.  
(See Health & Safety Code § 38562(b).)  CARB analyses have shown the Cap-and-
Trade Program offers the best option, when paired with other complementary 
measures, for achieving GHG emissions reductions pursuant to AB 32.1   
 
Likelihood of localized emission increases 
 
Several commenters contend that the Cap-and-Trade Program has the potential to 
cause localized emissions increases in criteria and toxic pollutants that impact 
disadvantaged communities.  In support of this contention, these commenters primarily 
refer to a September 2016 Research Brief entitled “A Preliminary Environmental Equity 
Assessment of California’s Cap-and-Trade Program” (referred to herein as the 
“Research Brief”).2 
 
In the EA, CARB took a conservative approach in disclosing the potential for localized 
emissions increases in criteria and toxics pollutants due to facility modifications, new 
construction, or ground disturbance was possible, as well as increases from changes in 
operation in response to the Cap-and-Trade Program.  Staff analyses demonstrate that 
these impacts are very unlikely; nonetheless, staff cannot definitively dismiss the 
possibility that these impacts may occur at a subset of the many facilities in the Cap-
and-Trade Program, given that there is inherent uncertainty in the degree of mitigation 
ultimately implemented to reduce the potentially significant impacts because the 
authority to determine project-level impacts and require project-level mitigation lies with 
the permitting agency for individual projects.  Therefore, the EA took the very 
conservative approach of disclosing this impact as potentially significant and 
unavoidable.  The EA also identified potentially significant air quality impacts related to 
activities that disturb the ground, such as construction projects or site preparation for 

1 See Proposed 2017 Climate Change Scoping Plan Update, at 31-53 (January 20, 2017),  
https://www.arb.ca.gov/cc/scopingplan/2030sp_pp_final.pdf; First Update to the Climate Change Scoping 
Plan, at 86-88 (May 2014), 
https://www.arb.ca.gov/cc/scopingplan/2013_update/first_update_climate_change_scoping_plan.pdf; 
Climate Change Scoping Plan (December 2008), at 15-23, 
https://www.arb.ca.gov/cc/scopingplan/document/adopted_scoping_plan.pdf. 
2 Lara J. Cushing, Madeline Wander, Rachel Morello-Frosch, Manuel Pastor, Allen Zhu, and James Sadd, 
Research Brief:  A Preliminary Environmental Equity Assessment of California’s Cap-and-Trade Program 
(September 2016), available at 
http://dornsife.usc.edu/assets/sites/242/docs/Climate_Equity_Brief_CA_Cap_and_Trade_Sept2016_FINA
L2.pdf.  
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tree planting to establish offset credits.  Such impacts are likely to be mitigated during 
project development, but are nonetheless possible.  Nonetheless, based on analysis to 
date, as set forth here, CARB strongly disagrees with commenters’ contentions 
regarding the likelihood of localized emissions increases in criteria and toxic pollutants 
due to the implementation of the Cap-and-Trade Program.  Indeed, the opposite effect 
is far more likely.  As explained in greater detail in the EA, the proposed amendments 
would continue the Cap-and-Trade Program after 2020.  This, in turn, involves 
significantly more ambitious emissions reduction mandates, which are expected to 
produce dramatic reductions in GHG emissions and likely criteria pollutant3 emissions 
across all sectors covered by the Cap-and-Trade Program.   
 
Before considering how the commenters’ contentions seek to rely on the Research 
Brief, it is important to consider the context under which the Research Brief was 
developed and the purposes for which it is designed.  In the “Overview” section on page 
1, the Research Brief disclaims that “[f]urther research is needed before firm policy 
conclusions can be drawn from this preliminary analysis.”  The Research Brief also 
notes that “[a]s regulated industries adapt to future reductions in the emissions cap, 
California is likely to see more reductions in localized GHG and co-pollutant emissions.”  
(Research Brief at 10.) Therefore, the Research Brief does not identify adverse 
environmental impacts resulting from the Cap-and-Trade Program. 
 
Moreover, and contrary to several commenters’ contentions, the Research Brief does 
not conclude that localized emissions in disadvantaged communities are increasing due 
to the Cap-and-Trade Program.  The overall thrust of the Research Brief is that more 
can be done through modifications to the Cap-and-Trade Program to enhance benefits 
to EJ communities.  A CEQA analysis must identify and focus on the “significant 
environmental effects” of the proposed project.  (Pub. Resources Code § 21100(b)(1); 
14 CCR § 15126(a), 15143.)  A significant effect on the environment is defined as “a 
substantial, or potentially substantial, adverse change in the environment.”  (Pub. 
Resources Code § 21068 [italics added].)  By contrast, an action that simply foregoes 
some hypothetical benefits, as opposed to causing an increase above the 
environmental baseline, is not a CEQA impact because it does nothing to adversely 
change the existing environmental conditions that form the baseline.  This distinction is 
critical to understand in considering commenters’ contentions and the CEQA 
implications.  
 
With regard to the initial conclusions of the Research Brief, it is important to note that 
the Research Brief states that it is a preliminary research effort only, the research brief 
does not consider more direct drivers of change in production activity that result in 
increases in criteria and toxic pollutants.   
 

3 “Criteria pollutants” refers to the pollutants for which U.S. EPA has established national ambient air 
quality standards, which are ground-level ozone, carbon monoxide (CO), particulate matter (PM), lead, 
sulfur dioxide (SOx), and nitrogen dioxide (NOx). 
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First, while noting some preliminary indications regarding increased emissions in certain 
industrial sectors and sources for the 2013-2014 period compared to the 2011-2012 
period, the Research Brief does not account for several important macroeconomic and 
electricity sector causal factors that can help explain any increase in emissions.  In this 
regard, commenters’ contention that the Research Brief shows that the Cap-and-Trade 
Program exacerbates localized pollution burdens reflects a misconception: commenters 
assume that, because emissions may have increased at some sources after 
promulgation of the Cap-and-Trade Regulation, then the Cap-and-Trade Regulation 
must have caused such emissions increase.  However, the sequence of these events 
does not indicate causality.   
 
Most importantly, the economy was still significantly affected by the Great Recession in 
2011-2012.  Depressed demand for goods and services, as well as labor market slack, 
meant that production was lower in the 2011-2012 period compared to the 2013-2014 
period, regardless of the Cap-and-Trade Program.  As a result, to the extent emissions 
increased on both facility and sector levels over the entire 2011 to 2014 period, such 
emissions increases were likely due to production returning to pre-recession levels, not 
the Cap-and-Trade Program.  Additionally, electricity sector emissions may have 
increased in 2013-2014, compared to 2011-2012, because of increased dispatch of 
natural gas-fired power plants due to (1) decreased hydroelectricity production as a 
result of California’s historic drought, which started after 2011 and (2) the closure of the 
San Onofre Nuclear Generating Station (SONGS) in 2012.  
 
Other commenters have referenced these economic factors to help explain emissions 
changes in various sectors, and in fact, have presented documentation showing that 
GHG emissions reductions have been slightly greater in disadvantaged areas (though 
the difference in emissions reductions between disadvantaged areas and other areas is 
not statistically significant).4  Therefore, although it is too early to draw conclusions 
regarding the effect of the Cap-and-Trade Program on criteria pollutant emissions at 
any specific regulated emissions source, it is important to note that there is 
disagreement among the commenters in this proceeding regarding what the data shows 
to date.   
 
Second, the Research Brief is based on limited data, which is inadequate to support a 
conclusion that the Cap-and-Trade Program has the potential to cause significant 
localized emissions increases.  As recognized by the Office of Environmental Health 
and Hazard Assessment (OEHHA) in its February 2017 Initial Report on Tracking and 

4 Maximilian Auffhammer, Severin Borenstein, James Bushnell, Meredith Fowlie, and Kyle Meng, 
Comments on the California Cap on Greenhouse Gas Emissions and Market Based Compliance 
Measures (August 2017), available at https://www.arb.ca.gov/lists/com-attach/214-capandtrade16-
BmdWIgNgUmIEbQVo.pdf (citing to Kyle Meng, “Is cap-and-trade causing more greenhouse gas 
emissions in disadvantaged communities” (April 2017), available at 
https://www.dropbox.com/s/ka0a884oxkotxhj/Meng_CT_EJ.pdf?dl=1). 
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Evaluation of Benefits and Impacts of Greenhouse Gas Limits in Disadvantaged 
Communities5 (referred to herein as the “OEHHA Initial Report”) discussed further 
below, limited data is available from which to draw conclusions at this point.  The Cap-
and-Trade Program is a relatively new program, with the first auction of emissions 
instruments occurring in 2012.  In 2013-2014, the program covered large industrial 
sources and electricity generation. In 2015, the program expanded to cover emissions 
from combustion of gasoline and diesel, as well as natural gas use in commercial and 
residential applications.  The OEHHA Initial Report also notes there are complexities in 
trying to correlate GHGs with criteria and toxics emissions across industry and within 
sectors, although preliminary data review shows there may be some poor to moderate 
correlations in specific instances.  Further, OEHHA observed that “[t]he key challenge in 
analyzing the benefits and impacts of climate-change programs on disadvantaged 
communities is acquiring adequate data.  As discussed in this report, data on emissions 
of GHGs, criteria air pollutants and toxic air pollutants are collected by multiple entities 
under different programs and statutory mandates.  Differences in reporting requirements 
across regulatory programs can complicate data analysis.  In addition, toxic emissions 
data for many facilities are only updated every four years, further limiting conclusions 
that can be reached.”6  Some specific challenges include matching facility identification 
numbers, coordinating data submittal requirements and methods, harmonizing reporting 
deadlines and frequency, and inconsistent quality assurance/quality control methods.7  
In summary, sufficient data is not available yet to fully analyze the correlation between 
GHG and criteria emissions from these types of facilities.  As discussed throughout this 
response, CARB is continuing to work on filling these data gaps to more accurately 
analyze this potential issue as new data becomes available.  See below for more 
information on current efforts to gather the necessary data.  
 
In summary, as disclosed in the Draft EA for this project, CARB staff has concluded that 
localized air impacts are unlikely.  CARB agrees with the OEHHA Initial Report and the 
Research Brief on the need for better integration of criteria, toxics, and GHG emissions 
databases.  This would further support transparency and the ability to conduct analyses 
to monitor and track how these pollutants change over time at large stationary sources, 
especially near disadvantaged communities.  Further, the OEHHA Initial report and the 
Research Brief do not provide evidence that implementation of the Cap-and-Trade 
Program is contributing to increasing local air pollution, but they underscore the need to 
use all of the tools (e.g., enhanced planning, monitoring, and enforcement, new 
regulations, tighter permit limits) available to the State and local agencies to achieve 
further emissions reductions of toxic and criteria pollutants that are impacting 
communities.   

5 Available at https://oehha.ca.gov/environmental-justice/report/ab32-benefits.  
6 OEHHA, Initial Report: Tracking and Evaluation of Benefits and Impacts of Greenhouse Gas Limits in 
Disadvantaged Communities (February 2017) at 49. 
7 ARB Staff Presentation:  Informational Update on California’s Emission Inventories for Criteria 
Pollutants, Toxic Air Contaminants, and Greenhouse Gas Air Pollution, January 27, 2017.  Available at 
https://www.arb.ca.gov/board/books/2017/012717/17-1-3pres.pdf.  
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Accordingly, CARB has worked, and continues to work, to develop processes and 
mechanisms for protecting communities against localized emissions increases, 
regardless of their cause, as described in the sections below. 
 
Role of local air quality regulation 
 
In addressing the commenters’ concerns, it is also critical to understand how air 
pollution and climate regulation are implemented in California.  The Cap-and-Trade 
Program is an economy-wide mechanism for limiting climate change causing pollutants.  
It is neither the intent of the Cap-and-Trade Program nor the authorization of the 
underlying statute (i.e., AB 32) to regulate criteria pollutant and toxic emissions from 
specific stationary sources, although program effects on these emissions were 
considered during the design of the Regulation.8  In general, CARB’s statutory authority 
is limited to regulating mobile sources; CARB has direct authority to develop stationary 
source rules for GHG emissions, but it is not a permitting agency.  CARB does not have 
the authority to permit local stationary sources nor directly regulate their emissions of 
toxic air contaminants and criteria air pollutants.  The primary authority to regulate toxic 
air contaminants and criteria air pollutants at stationary source emissions, including the 
criteria pollutant and toxics emissions of concern to the commenters, is vested in the 
local air districts and U.S. EPA.  (See Health & Safety Code § 39002.)  The air districts 
and U.S. EPA have the power to require stationary sources to obtain air quality permits, 
and to establish the specific emissions limitations applicable to each facility.  CARB 
does consider matters of toxic risk through separate programs, and has endeavored to 
reduce toxic risk from industrial facilities throughout the State.  As to criteria pollutants, 
CARB works with districts on air quality planning, and has approved district plans that 
will lead to attainment of state and federal air quality standards.  As described 
elsewhere in this response, new legislation has also provided mechanisms for 
improving reporting, monitoring, and planning to address criteria pollutant and toxics 
emissions in high priority communities across the state. 
 
In this context, Cap-and-Trade covered facilities of apparent interest to commenters 
have their construction, modification, and operation permitted by the air districts 
consistent with state and federal criteria and toxic pollution standards.  These permit 
limits, which must also be consistent with attainment planning, are designed to ensure 
that sources cannot emit above levels protective of public health.   
 

8 AB 32 requires ARB to satisfy several requirements in adopting regulations under AB 32, including 
ensuring that activities undertaken to comply with the regulations do not disproportionately impact low-
income communities; ensuring that activities undertaken pursuant to the regulations complement, and do 
not interfere with, efforts to achieve and maintain federal and state ambient air quality standards and to 
reduce toxic air contaminant emissions; and considering overall societal benefits, including reductions in 
other air pollutants, diversification of energy sources, and other benefits to the economy, environment, 
and public health.  (See Health & Safety Code § 38562(b).) 
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It is, thus, important to be aware that any emissions increases of concern to the 
commenters would need to be authorized under the permits issued by the local air 
districts.  Otherwise, the facilities would be in violation of their permit requirements.  
CARB cannot permit higher emissions at any facility, and cannot cause emissions to 
exceed permit limits; nor does CARB revise these permits as a general matter to 
decrease emissions of toxics and criteria pollutants.  As noted above, the air districts 
have primary permitting authority over these facilities.  Permitted emissions levels are 
set after permit review, in accordance with district regulation and statute.  Major 
stationary sources, of the sort covered by the Cap-and-Trade Regulation, generally 
must control permitted levels of criteria pollutant emissions consistent with at least the 
Best Available Control Technology (BACT), as defined in permitting regulations.  This 
BACT analysis, and related analyses, are designed to ensure continued public health 
protection, and Cap-and-Trade cannot legally cause sources to exceed these limits.  
CEQA review also may pertain, and the air districts may require certain high priority 
facilities to prepare health risk assessments with respect to hazardous substances.  If a 
health risk assessment indicates a significant risk associated with the facility’s 
emissions, the facility must conduct an airborne toxic risk reduction audit and develop a 
plan to implement airborne toxic risk reduction measures that will result in the reduction 
of emissions from the facility to a level below the significant risk level within five years.   
 
Finally, recently enacted AB 617 also requires districts, via a public process, to adopt an 
expedited schedule for implementing best available retrofit control technology (BARCT) 
for sources subject to the Cap-and-Trade Program by January 1, 2019.  This schedule 
will give the highest priority to those emission units that have not had the emissions-
related conditions in their permits modified for the greatest period of time. 
 
Efforts to evaluate and understand emission impacts of Cap-and-Trade 
 
As noted above, the Cap-and-Trade Program is a highly effective way to achieve 
economy-wide GHG reductions.  The Cap-and-Trade Program is not a focused tool to 
reduce criteria pollutant and toxics emissions at specific facilities, nor was CARB 
authorized to require facility-specific criteria pollutant and toxic emissions reductions by 
AB 32.  Criteria pollutant emissions, and many toxics emissions, are regulated at the 
local (air district) level.  Nevertheless, CARB and other state agencies have undertaken 
substantial efforts to analyze the potential for adverse localized air quality impacts, 
which have informed CARB’s proposed amendments.  These efforts include: 
 

• OEHHA analysis regarding potential localized impacts.  In December 2015, the 
Governor issued a directive that OEHHA prepare a report analyzing the benefits 
and impacts of the GHG emissions limits adopted by CARB within disadvantaged 
communities, and directed OEHHA to continue updating that report every three 
years.  In February 2017, OEHHA issued its Initial Report in response to this 
directive.  This report concluded there are not enough emissions data available 
yet to allow for a comprehensive and conclusive analysis.  (OEHHA Initial Report 
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at 48.)  However, OEHHA’s preliminary findings confirm that a disproportionate 
number of large industrial facilities are located in or very close to disadvantaged 
communities, and it identified paths forward to acquire a range of data needed to 
identify and track any emissions increases that could be attributable to the Cap-
and-Trade Program.  While the OEHHA Initial Report focused on the Cap-and-
Trade Program, future reports will focus on the impacts of other climate programs 
on disadvantaged communities.   (OEHHA Initial Report at 48-49.)    
 

• CARB efforts to analyze criteria pollutants and toxic air contaminants with 
respect to greenhouse gas reduction measures.  In 2011, as part of the original 
Cap-and-Trade Program rulemaking, CARB adopted an Adaptive Management 
Plan to help assess and address unlikely but potential localized air quality 
impacts resulting from the Cap-and-Trade Program.  CARB has convened a 
Technical Workgroup consisting of industry, environmental justice, and academic 
representatives to evaluate the appropriate methodology to assess the impact of 
the Cap-and-Trade Program.  CARB staff have also analyzed compliance period 
data from covered facilities and found similar data concerns to OEHHA.  With the 
advent of Assembly Bill 197 (described more fully below), CARB will continue to 
assess greenhouse gas reduction measures, including the Cap-and-Trade 
Program, and any potential impact on criteria pollutants or toxic air contaminant 
emissions. 
 

• Integrated emissions data is now available.  CARB has developed the CARB 
Pollution Mapping Tool9 to help the public quickly and easily visualize the 
emission changes over time at facilities subject to the Regulation for the 
Mandatory Reporting of Greenhouse Gas Emissions; 17 California Code of 
Regulations (CCR) § 95100 et seq.) (MRR).  This tool offers a highly 
customizable and user-friendly interface for visualizing data from 2008 to the 
most recent year for which data has been processed (currently 2015).  The 
CARB Pollution Mapping Tool integrates pre-existing criteria pollutant data from 
the California Emissions Inventory Development and Reporting System 
(CEIDARS) and GHG emissions from mandatory reporting facilities.  The GHG 
data is reported annually and uses statewide reporting methodologies, while the 
criteria pollutant emissions data is reported by air districts.  CARB staff is working 
closely with air district staff regarding the criteria pollutant emissions data to 
identify facility emissions data trends across the time series (2008-2015).  
Additionally, pursuant to Assembly Bill 197 (discussed below), this tool will 
incorporate air toxics emissions data by the beginning of 2018.  

In 2016, the California legislature passed Assembly Bill (AB) 197 (2016).  This bill, 
passed in conjunction with Senate Bill (SB) 32, requires an array of changes to how 
CARB is governed and overseen by the Legislature, how CARB considers and 
communicates emissions data (both at facility and regional levels), and adding 

9 Available at https://www.arb.ca.gov/ei/tools/pollution_map/.  
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transparency regarding the expected emissions benefits of new CARB measures.  The 
elements of AB 197 include: 
 

• A requirement that CARB make available, and update at least annually, on its 
Internet Web site the emissions of greenhouse gases, criteria pollutants, and 
toxic air contaminants throughout the state broken down to a local and subcounty 
level for stationary sources and to at least a county level for mobile sources, and 
conduct monitoring in cooperation with other agencies to fulfill this requirement.  
(Health & Safety Code § 39607.) 
 

• A requirement that CARB make available, and update at least annually, on its 
Internet Web site the emissions of greenhouse gases, criteria pollutants, and 
toxic air contaminants for each facility that reports to the state board and air 
districts.  CARB is also required, at least once a year at a hearing of the Joint 
Legislative Committee on Climate Change Policies, to present an informational 
report on the reported emissions of greenhouse gases, criteria pollutants, and 
toxic air contaminants from all sectors covered by the scoping plan, including an 
evaluation of emission trends and a discussion of the factors that influence those 
trends.  (Health & Safety Code § 38531.) 
 

• A directive that CARB, when adopting rules and regulations to achieve 
greenhouse gas emissions reductions beyond the statewide greenhouse gas 
emissions limit, must follow the requirements of Health & Safety Code § 
38562(b), consider the social costs of GHG emissions, and prioritize regulations 
that result in direct emission reductions at large stationary sources of GHG 
emissions, from mobile sources, and from other sources.  (Health & Safety Code 
§ 38562.5.) 
 

• Measures to increase transparency regarding the effectiveness of new Scoping 
Plan measures, by requiring CARB to identify specified information for each 
proposed emissions reduction measure, including both the range of projected 
GHG emissions reductions and the range of traditional air pollution reductions 
that would result from the measure.  (Health & Safety Code § 38562.7.)   

In addition to the actions discussed above, other mechanisms are in place to address 
criteria pollutant and toxics emissions.  These other actions will address both mobile 
and industrial sources, and will require coordination across multiple agencies: 
 

• Achieve better integration of emissions and program data for GHGs, criteria 
pollutants, and toxics.  CARB is working to enhance its Pollution Mapping Tool to 
include toxics data, and to display multi-pollutant data for all sources at the 
county and sub-county level.  CARB is also working to create an integrated 
inventory database system, and is investigating ways to harmonize the timing of 
data submittals and make data methodologies for criteria and toxic pollutants 
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more consistent.10 
 

• Continued analysis by OEHHA.  Pursuant to the Governor’s directive, OEHHA 
will continue to analyze the benefits and impacts of the GHG emissions limits 
adopted by CARB within disadvantaged communities with respect to programs 
adopted pursuant to AB 32.  This analysis will include potential benefits and 
impacts in disadvantaged communities for other AB 32 programs outside of the 
Cap-and-Trade Program.   
 

• CARB recently adopted the State SIP Strategy, which lists a suite of measures 
CARB has committed to develop in the coming years.  CARB’s Mobile Source 
Strategy and Sustainable Freight Strategy give further information and context 
regarding CARB’s proposed upcoming statewide measures to transform the 
mobile source and freight sectors. 
 

• The new Industrial Source Action Committee established by CAPCOA and CARB 
will consider options for community monitoring and prioritize and develop 
industrial control strategies focused on reducing community exposures to criteria 
and toxics air pollutants that adversely impact public health.  The Committee will 
first focus on refineries.  

Additionally, newly-enacted AB 617 directs and authorizes CARB to take several 
actions to improve data reporting from facilities, air quality monitoring, and pollution 
reduction planning for communities affected by a high cumulative exposure burden.  
With regard to reporting, it requires CARB to develop a uniform statewide annual 
reporting system of criteria pollutants and toxic air contaminants for certain categories of 
stationary sources.  As for monitoring, it requires CARB to prepare a monitoring plan by 
October 1, 2018.  Via a public process, this plan would identify the highest priority 
locations around the state to deploy community air monitoring systems.  By July 1, 
2019, any district containing a high priority location would need to deploy a community 
air monitoring system for that location or locations.  The districts would also have 
authority to require nearby facilities to deploy a fenceline monitoring system under 
certain conditions.  These efforts will help better understand the complex emissions 
interrelations between the Cap-and-Trade Program and air district criteria and toxics 
programs. 
 
Finally, with regard to planning, AB 617 also requires CARB to prepare, in consultation 
with numerous stakeholders (including environmental justice organizations), a statewide 
strategy to reduce emissions of toxic air contaminants and criteria air pollutants in 
communities affected by a high cumulative exposure burden.  This strategy must be 
prepared by October 1, 2018.  The strategy would select locations around the state for 

10 See ARB Staff Presentation:  Informational Update on California’s Emission Inventories for Criteria 
Pollutants, Toxic Air Contaminants, and Greenhouse Gas Air Pollution, January 27, 2017.  Available at 
https://www.arb.ca.gov/board/books/2017/012717/17-1-3pres.pdf. 
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preparation of community emissions reduction programs, which would then be adopted 
by the air districts and implemented after CARB review. 
 
Efforts to reduce criteria pollutant and toxics emissions 
 
As noted previously, commenters’ concern regarding criteria and toxic emissions have 
more to do with traditional air pollution regulation than CARB’s climate programs.  As 
discussed above, local air districts, rather than CARB, have direct authority to regulate 
criteria pollutant and toxic emissions from stationary sources.  Nevertheless, for many 
decades, the State has implemented many policies and programs to address and 
reduce criteria and toxic air pollutants.  As a result of these efforts, significant progress 
has been made in reducing diesel particulate matter (PM) and many other hazardous air 
pollutants.  For example, and based on the most current CEPAM inventory (2016 SIP 
inventory tool V. 1.05), statewide NOx emissions have been reduced by 26 percent 
between 2012 and 2017, and diesel PM has been reduced by 50 percent over the same 
period. 
 
CARB partners with air districts to address stationary emissions sources and adopts 
and implements State-level regulations to address sources of criteria and toxic air 
pollution, including mobile sources.  The key air quality strategies being implemented by 
CARB include: 
 

• State Implementation Plans.  As referenced in the ISOR, the 2016 State 
Strategy for the State Implementation Plan sets forth a comprehensive array of 
proposed control measures designed to achieve the emission reductions from 
mobile sources, fuels, stationary sources, and consumer products necessary to 
meet ozone and fine PM attainment deadlines established by the Clean Air Act. 
 

• Diesel Risk Reduction Plan.  As referenced in the 2010 ISOR to the Cap-and-
Trade Regulation and the functional equivalent document incorporated by 
reference in the EA, California’s Diesel Risk Reduction Plan recommends many 
control measures to reduce the risks associated with diesel PM and achieve a 
goal of 85 percent PM reduction by 2020.  Diesel PM accounts for the majority of 
California’s ambient air cancer risk.  
 

• Sustainable Freight Action Plan.  As referenced in the EA, Executive Order B-
32-15 required the development of an integrated Sustainable Freight Action Plan, 
which seeks to improve freight efficiency, transition to zero emission 
technologies, and increase competitiveness of California’s freight system.  This 
Action Plan was released in July 2016. 
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• AB 32 Scoping Plan.  As referenced in the ISOR and in the EA, the original 
(2008), first update (2014), and ongoing 2017 Scoping Plan Update (2017)11 
contain the main proposed strategies California will use to reduce the GHGs that 
cause climate change and achieve the State’s climate goals. Following new 
legislative direction in AB 197 (discussed above), the 2017 Climate Change 
Scoping Plan Update (2017 Scoping Plan Update) currently under development 
estimates the toxic and criteria emissions reductions co-benefits expected of 
proposed scoping plan measures. 
 

• AB 1807.  As referenced in the EA, AB 1807 requires CARB to use certain 
criteria in prioritizing the identification and control of air toxics. 
 

• AB 2588 Air Toxics “Hot Spots” Program.  As referenced in the EA, AB 2588 
imposes air quality requirements on the state.  The goals of the program are to 
collect emission data, identify facilities having localized impacts, ascertain health 
risks, notify nearby residents of significant risks, and to reduce those significant 
risks to acceptable levels. 
 

• SB 605 Short-Lived Climate Pollutant Plan.  In March 2017, CARB adopted a 
comprehensive short-lived climate pollutant strategy, which involves coordination 
with other state agencies and local air quality management and air pollution 
control districts to reduce emissions of short-lived climate pollutants.  This 
strategy offers many localized air quality benefits, including reductions in volatile 
organic compound (VOC) emissions from oil and gas operations and livestock 
operations, as well as particulate matter reductions from incentives to replace 
woodstoves.   
 

To support efforts to advance the State’s toxics program, OEHHA finalized a new health 
risk assessment methodology on March 6, 2015.12  In light of this, CARB is 
collaborating with air districts in the review of the existing toxics program under AB 2588 
to strengthen the program. 
 
Responses to commenters’ other concerns regarding potential impacts to 
disadvantaged communities 
 
The commenters state that there are foregone benefits in reducing criteria and toxics air 
pollutants by deploying the Cap-and-Trade Program.  As noted above, the Cap-and-
Trade Program is designed to primarily address GHGs, not criteria and toxics air 

11 See Proposed 2017 Climate Change Scoping Plan Update (January 20, 2017) 
https://www.arb.ca.gov/cc/scopingplan/2030sp_pp_final.pdf 
12 See OEHHA Air Toxics Hot Spots Program Guidance Manual for the Preparation of Health Risk 
Assessments 2015, https://oehha.ca.gov/air/crnr/notice-adoption-air-toxics-hot-spots-program-guidance-
manual-preparation-health-risk-0.  

25

https://oehha.ca.gov/air/crnr/notice-adoption-air-toxics-hot-spots-program-guidance-manual-preparation-health-risk-0
https://oehha.ca.gov/air/crnr/notice-adoption-air-toxics-hot-spots-program-guidance-manual-preparation-health-risk-0


pollutants.  However, to the extent actions are taken to improve onsite efficiency and 
reduce the combustion of fossil fuels, the Cap-and-Trade Program will likely drive GHG 
as well as criteria and toxic emission reductions co-benefits.  The Research Brief 
discussed above and cited by the commenters states, “As regulated industries adapt to 
future reductions in the emissions cap, California is likely to see more reductions in 
localized GHG and co-pollutant emissions.”  Indeed, the post-2020 annual emissions 
caps require deeper annual emissions reductions than what the Cap-and-Trade 
Program requires leading up to and including 2020.  
 
At the same time, there are only three years of data available for the Cap-and-Trade 
Program.  Again, the authors for the Research Brief state, “Further research is needed 
before firm policy conclusions can be drawn from this preliminary analysis.”  It is 
premature to draw conclusions that there are, or will be, no co-benefits associated with 
the Cap-and-Trade Program at this time, as more data is needed to inform this type of 
analysis.  To ensure transparency in how emissions are changing among covered 
entities, CARB makes available annually reported and verified GHG emissions data, 
issuance data for offsets that includes location and offset type, and how entities comply 
with the program with allowances and the use of offsets.  This data will continue to be 
made publicly available as the program continues, fostering more informed analysis 
regarding emissions changes at both facility and regional levels.  
 
A commenter also claims GHG emissions in certain sectors have increased from a 
“baseline period.”  It is unclear what “baseline” the commenter references.  The Cap-
and-Trade Program tracks progress relative to the statewide target rather than against a 
baseline period.  In general, GHG emissions declined sharply during the Great 
Recession and slowly increased as the economy grew over the years immediately 
following the recession.  It is important to note that the GHG emissions per capita and 
per dollar of Gross Domestic Product have declined over this same period of time—
meaning the State’s economy is decarbonizing.  Therefore, any GHG emissions 
increases at either the facility or sector-wide level have most likely resulted from the 
economic recovery (and are therefore properly viewed as part of the existing 
conditions), rather than from the Cap-and-Trade Program.  Moreover, as indicated in 
the annually reported and verified GHG emissions data, GHG emissions have been 
declining statewide since the adoption of the Cap-and-Trade Program.13 
 
The commenters claim that emissions reductions under the program are mostly from 
out-of-state offsets.  It is unclear how the location from which offset credits are 
generated relates to criteria pollutant reductions, since commenters do not identify the 
nature of any foregone criteria pollutant benefits from offset projects located outside 
California.  Moreover, and importantly, the CARB GHG Inventory, which is the critical 
tool used to track reductions that meet the statewide GHG target, includes instate 
smokestack, tailpipe, and emissions associated with imported power to serve California 

13 See California Air Resources Board Web page, Mandatory GHG Reporting – Reported Emissions, 
https://www.arb.ca.gov/cc/reporting/ghg-rep/reported-data/ghg-reports.htm.  
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load.  Use of out–of-state offsets in the Cap-and-Trade Program is not used to track the 
State’s progress towards achieving its statewide GHG target.  When comparing the 
actual GHG emissions that are covered under the program, without any adjustments for 
offsets, covered entity emissions are under the caps in the program.  And, as the Cap-
and-Trade Program covers 85 percent of the GHG emissions in the State and given that 
the caps decline annually, there will be direct emissions reductions from those sources.  
These covered sources include large stationary facilities (manufacturing, refineries, 
power plants, and cement plants), mobile sources, and emissions associated with 
imported electricity to serve California load.  Additionally, recently enacted AB 398 is 
pertinent to the concerns raised by commenters.  AB 398 would require CARB to 
develop regulations reducing the quantitative usage limit for offsets, and would require 
one half of offsets within that limit to confer direct environmental benefits to the state, 
from the period of January 1, 2021 to December 31, 2030.  AB 398 would also establish 
a Compliance Offsets Protocol Task Force to provide guidance to CARB in approving 
new offset protocols for the purpose of increasing offset projects with direct 
environmental benefits in the state while prioritizing disadvantaged communities, Native 
American or tribal lands, and rural and agricultural regions.   
 
The commenters also assert that offsets are “questionable” and cannot accomplish the 
objective of being permanent and real.  Under AB 32, all offsets utilized as part of the 
Cap-and-Trade Program must be real, additional, permanent, verifiable, quantifiable, 
and enforceable.  CARB has developed rigorous offset quantification methods that 
incorporate the AB 32 criteria and ensure any offset issued and used in the Program 
meets these criteria.  CARB’s method of implementing the statute with respect to offsets 
was upheld by the First District Court of Appeals in Our Children's Earth Foundation v. 
ARB (2015) 234 Cal. App. 4th 870.  
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Master Response 2: Response to Comments Raising Emission Leakage Concerns 

Comment: 

During the 45-Day and first 15-Day comment periods, several commenters raised 
concerns about emission leakage related to the proposed post-2020 assistance factors. 
Table 2-2 lists the commenters who raised emission leakage concerns.  
 
Response: 
 
In the second 15-day package, post-2020 assistance factors were removed from the 
proposed regulatory text in response to stakeholder concerns about the leakage studies 
performed under contract to CARB and CARB staff’s proposed methodology for 
developing assistance factors using these studies.  These deletions have the effect of 
removing all post-2020 industrial allocation from the Regulation.  Staff intends to 
continue assessment of appropriate calculations of emissions leakage risk for the post-
2020 period, and to propose post-2020 assistance factors and industrial assistance in a 
future rulemaking that will be initiated after the current rulemaking concludes but before 
vintage 2021 allocation will occur.  Staff remains committed to continuing to provide 
industrial allowance allocation post-2020 at levels sufficient to minimize emissions 
leakage (per the AB 32 requirement).  This industrial allocation will continue to be in the 
form of output-based updating allocation based on emissions intensity product 
benchmarks where feasible and allocation based on energy benchmarks where not.  
Recently enacted AB 398 provides specific direction to CARB on what the post-2020 
assistance factors will be.  Specifically, the bill directs CARB to set industry assistance 
factors for allowance allocation commencing in 2021 at the levels applicable in the 
compliance period of 2015 to 2017, inclusive, with a declining cap adjustment factor to 
the industry allocation equivalent to the overall statewide emissions declining cap using 
the methodology from the compliance period of 2015 to 2017, inclusive.  No further 
response to the commenters’ assertions about emission leakage is required as it is no 
longer relevant given the second 15-Day changes and changes to enact the direction in 
AB 398 would be brought forward through a future rulemaking. 
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Master Response 3: Response to Comments Suggesting Alternatives to the Cap-
and-Trade Regulation or Refinements Thereto 

Comment: 

Multiple commenters suggested other options for regulating carbon emissions, or 
refinements to the Cap-and-Trade Regulation, to address claimed potential impacts to 
disadvantaged communities.   

The following response is crafted as a “master response” to these concerns, since 
several commenters have similar concerns.  Furthermore, given the issues raised by 
these commenters involve a complex intersection of many factors, CARB believes a 
comprehensive response will more effectively address these concerns than addressing 
each comment individually. 
 
The alternatives suggested by commenters include: 
 

1. Adopt a carbon fee regulation. 
2. Adopt a carbon fee and dividend, or cap and dividend, regulation. 
3. Adopt a command and control regulation, or direct regulation. 
4. Fully analyze all four scenarios from the 2017 Scoping Plan Update. 
5. Change certain aspects of the existing Cap-and-Trade Program, including: 

eliminate allowances, implement specific reduction targets in certain sectors, 
changes to auction floor price and price of certain allowances, implement various 
approaches for returning revenue to disadvantaged communities, limit creation 
and use of offsets, and incorporate additional considerations into the cost of 
carbon. 

 
Response: 

See Master Response 1, above, for general discussion regarding the potential for 
adverse localized air quality impacts to disadvantaged communities. 

With regard to the suggested alternatives and project design changes, as explained in 
more detail on page 159 of the Draft EA, while CARB, by virtue of its certified program, 
is exempt from Chapters 3 and 4 of CEQA and corresponding sections of the CEQA 
Guidelines (Cal. Code Regs., tit. 14, § 15000 et. seq.), the Guidelines nevertheless 
provide useful information for preparation of a thorough and meaningful alternatives 
analysis.  The Guidelines specify that “[a]n EIR need not consider every conceivable 
alternative to a project.  Rather, it must consider a reasonable range of potentially 
feasible alternatives that will foster informed decision making and public participation.”  
(Cal. Code Regs., tit. 14, § 15126.6(a).)  An EIR need not consider multiple variations of 
alternatives, nor must it consider alternatives to components of the project; rather, it 
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should focus on alternatives to the project as a whole.  (See Cal. Code Regs., tit. 14, § 
15126.6(a).) 

With regard to the comments proposing a carbon tax, CARB responds as follows: the 
EA contains several meaningful alternatives, including facility-specific emissions limits 
and a carbon fee.  See page 164 of the Draft EA.  The CEQA alternatives analysis 
would be the same for a carbon fee and a carbon tax.  A cap-and-trade program and a 
carbon fee are both carbon pricing mechanisms, but there are important differences.  A 
cap-and-trade program sets a declining emissions cap so that the maximum allowable 
GHG emission level is known and covered entities will have to reduce GHG emissions.  
With a carbon fee, there is no mechanism to limit the actual amount of GHG emissions 
either at a single source or in the aggregate, and a carbon fee requires entities to pay 
for all of their GHG emissions directly to the State.  In other words, a cap-and-trade 
program provides environmental certainty while a carbon fee provides some carbon 
price certainty.  Therefore, a carbon fee would not satisfy various project objectives as 
well as the Proposed Project, as described at page 164-165 of the Draft EA.  There is 
no emissions limit with a carbon fee, and commenters have presented no evidence 
indicating that it would be more effective in reducing co-pollutant emissions in 
disadvantaged communities than the Cap-and-Trade Program. 

With regard to the comments proposing a carbon fee and dividend, or cap and dividend, 
regulation, CARB notes that this comment is outside the scope of the Proposed 
Amendments as it is made specifically with respect to the Scoping Plan Economic 
Analysis.  Furthermore, the commenter does not explain what such a dividend would 
entail, or how adding a dividend component to the program would reduce or avoid any 
significant environmental impact.   

With regard to the comments proposing a command and control regulation, or direct 
regulation, the Draft EA analyzed this alternative as Alternative 2.  See page 161 of the 
Draft EA. 

With regard to the comment requesting that CARB fully analyze all four scenarios from 
the 2030 Target Scoping Plan, CARB notes that this comment appears to have been 
made in the 2017 Scoping Plan Update process.  To the extent it offers a specific 
comment on these amendments, CARB staff notes that the 2017 Scoping Plan Update 
presents a Proposed Scoping Plan Scenario and four alternatives to achieve the GHG 
emissions reductions required by 2030.  The 2017 Scoping Plan Update itself considers 
and analyzes these scenarios and recommends the Proposed Scenario, which includes 
extending the Cap-and-Trade Program to ensure the State’s 2030 emissions reduction 
target is achieved.  Furthermore, the commenter does not describe how any of these 
alternatives would avoid or substantially lessen any of the significant effects of the 
proposed project. 
 
With regard to the comments requesting CARB to modify various aspects of the Cap-
and-Trade Regulation, CARB notes that CEQA does not require an environmental 
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analysis to consider multiple variations of alternatives, nor must it consider alternatives 
to components of the project.  Rather, it should focus on alternatives to the project as a 
whole.  (See Cal. Code Regs., tit. 14, § 15126.6(a).)  Nevertheless, CARB has taken 
these comments into consideration.  CARB is not aware of evidence showing these 
various proposals would avoid or substantially lessen any of the proposed project’s 
significant effects.  Furthermore, many of these suggestions could prevent CARB from 
meeting one or more of the project objectives, since they could reduce the effectiveness 
of the Cap-and-Trade Program as a whole.  CARB has analyzed a reasonable range of 
alternatives in Section 7 of the EA. 
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Comment Letter CPP 12 SIERRACLUB 

CPP 12-1 This comment asserts concerns related to localized air quality 
impacts that may affect disadvantaged communities. The comment 
provides recommendations related to identification of localized co-
pollutant emissions increases caused by the power plants regulated 
under the Clean Power Plan.  

 
Response: 

See Master Response 1.  
 
The commenter also suggested revisions to the Clean Power Plan.  
Please see Master Response 3.   
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Comment Letter CPP 13 CBE 

CPP 13-1 The comment notes that CARB’s CEQA-equivalent analysis covers 
both the Cap-and-Trade Amendments and the Compliance Plan for 
the Federal CPP. It asserts that the Draft EA fails to meet basic 
CEQA mandates, including by providing a stable project 
description, project objectives that are sufficiently broad, identify 
impacts on environmental justice communities, and fails to propose 
meaningful alternatives. It states that these objections are “high-
level.” 

Response: 

The claims in this introductory portion of the comment letter are 
addressed in more detail in the responses to comment below, 
which are incorporated into this response as well. The “high-level” 
nature of this comment limits CARB’s ability, and duty, to provide a 
comprehensive response. However, CARB fully complied with its 
CEQA obligations with regard to the Clean Power Plan compliance 
plan and with regard to the proposed Cap-and-Trade Regulation.  

CARB is proposing to use the Cap-and-Trade Regulation as the 
primary State measure for CPP compliance purposes. This is 
because the Cap-and-Trade Regulation, operating in concert with 
State-level complementary programs (such as renewable 
procurement and energy efficiency requirements), would achieve 
compliance with CPP targets for affected electric generating units 
(EGUs) (see page 4 of the Draft Environmental Analysis [EA]). 
Thus, it is appropriate to use the same document for both the Cap-
and-Trade Amendments and compliance with the Federal CPP.  

The comment states that the EA fails to propose meaningful 
alternatives, and that the objectives are not broad enough to be met 
with more than a single alternative. The “project” in this case is 
more circumscribed than other types of CEQA projects because it 
is constrained by legal mandates: the California Global Warming 
Solutions Act of 2006, enacted through Assembly Bill (AB) 32; 
California executive orders; and, in the case of the CPP, the Clean 
Air Act. The project objectives are derived from several sources, 
including the requirements of AB 32, to limit greenhouse gas (GHG) 
emissions in California, with continued reductions in emissions 
beyond 2020; Executive Order B-30-15, which set a GHG reduction 
target of 40 percent below 1990 levels by 2030; the proposed 2017 
Scoping Plan Update, which will frame the suite of measures and 
regulations to comply with EO B-30-15, including continuation of 
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the Cap-and-Trade Program beyond 2020; AB 398 of 2017, which 
requires CARB to designate the market-based compliance 
mechanism (here, the Cap-and-Trade Program) as the rule for 
reducing GHG reductions from petroleum refineries and oil and gas 
production facilities; and from the requirements of section 111(d) of 
the Federal Clean Air Act (CAA) and with the Federal CPP 
promulgated under CAA (see Section 2.A in the EA). Nevertheless, 
project objectives are defined as broadly as possible, and allow for 
many different alternatives; the specific project objective to which 
the comment later appears to refer – regarding the CPP – simply 
states that CARB must comply with the federal regulation. It does 
not specify a particular compliance approach. Commenter may 
have confused staff’s discussion of why the preferred project meets 
this objective (see p. 22 of the EA) with a limitation on the objective 
itself. Three alternatives are considered, as described in Chapter 7 
of the EA. Within the limited constraints under which CARB is 
proposing this Project, CARB has identified two reasonable 
alternatives, which CARB considered in the EA. Commenter does 
not suggest any specific project alternatives, and therefore no 
further specific response is necessary. The comment states the EA 
fails to provide a stable project description.  The draft EA describes 
the proposed project in a more than forty-page project description 
detailing each proposed amendment and aspect of the compliance 
plan. It is unclear why the commenter believes that the project 
description is not stable. No further response can be provided. See 
also response to comment CPP-13-2. 

The comment also addresses environmental justice issues. 
Environmental justice concerns in themselves are not necessarily 
CEQA issues. However, CARB has addressed commenter’s 
concerns regarding potential localized emission increases in Master 
Response 1, above.  Staff also carefully and transparently 
described impacts on communities, including EJ communities, by 
providing extensive modeling details on the emissions of each 
power plant in the main staff report, as well as considering relevant 
impacts in the EA. Finally, the EA contains several meaningful 
alternatives, including facility-specific emissions limits and a carbon 
fee. 

Please see response to comment 13 CPP-4 for more information 
related to project alternatives. 

More generally, with regard to the CPP compliance strategy, 
commenter mistakenly asserts that the strategy itself has 
environmental impacts. But because the federal target California is 
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required to achieve is well above the level at which power plants in 
California would emit, even in the status quo, achieving this federal 
target is not reasonably likely to alter power plant behavior except 
in the very unlikely event of noncompliance. The modeling 
discussed in the report on the compliance plan demonstrates as 
much, and the EA emphasizes this point. As the draft EA explained:  

CPP applies only to certain existing electrical generating 
facilities. Therefore, compliance responses are not expected 
from entities that are not subject to CPP. Nearly all California 
entities subject to CPP are already covered entities under 
the Cap-and-Trade Program, and all CPP affected EGUs will 
ultimately be covered by the Program. For these entities, 
Staff does not anticipate compliance responses beyond 
those expected for continuation of the Cap-and-Trade 
Program post-2020.  

Therefore, to the extent commenter is asserting that CARB failed to 
fully describe impacts specifically of the CPP compliance strategy, 
the commenter should understand that the strategy itself would not 
involve compliance responses beyond those expected for the Cap-
and-Trade program. 

CPP 13-2 The comment states that CEQA requires a statement of the 
objectives of the project and a project description in sufficient detail 
so that the impacts of the project can be assessed. The comment 
claims the EA fails to provide a stable project description.  The 
comment states the EA does not include relevant details such as 
historic performance of EGUs under the existing cap and trade 
system, and states that EGUs located in environmental justice 
communities have increased their electrical generation, particularly 
in environmental justice communities, and indicates that trend will 
continue. The comment also states that the project objectives are 
defined too narrowly, and foreclose options for CPP compliance 
other than the use of the Cap-and-Trade program. 

 Response: 

The Draft EA provides project objectives, a summary of compliance 
responses for covered entities, a summary of compliance 
responses under existing offset protocols, and proposed 
recommended actions and reasonably foreseeable compliance 
responses associated with the proposed project. It is unclear why 
the commenter believes that the project description is unstable, and 
no further response can be provided to this general comment. 
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Specific issues related to the project description are discussed as 
follows. 

Generally, the commenter does not appear to acknowledge that the 
CPP itself does not require emissions reductions from California 
power plants in excess of those that would be achieved under the 
business as usual scenarios modeled and disclosed in the 
compliance plan and EA, or that any further reductions are only 
reasonably foreseeable as a result of state-level policies, including 
the Cap-and-Trade Program that the comment does not directly 
address. To the extent that the commenter is asserting that the 
CPP strategy itself is reasonably likely to alter power plant behavior 
(except as to the operation of a backstop program that the 
comment does not address, and whose general operations would 
produce impacts akin to those generally analyzed for the sector), it 
is mistaken, and no further response is required.  

The comment states that the Draft EA should have contained more 
information related to historic performance of EGUs under the 
existing Cap-and-Trade Program. The EA provides an overview of 
the project and an environmental analysis that compares the 
proposed actions to baseline conditions. CEQA states that the 
baseline for determining the significance of environmental impacts 
will normally be the existing conditions at the time the 
environmental review is initiated (see Cal. Code Regs., tit.14, § 
15125 (a)). Therefore, significance determinations reflected in the 
EA are based on a comparison of the potential environmental 
consequences of the proposed regulations with the regulatory 
setting and physical conditions in 2016. It is not necessary to 
discuss historic performance of EGUs, from a CEQA baseline 
perspective. However, in the interest of transparency, and to the 
extent past EGU performance may inform the Project’s reasonably 
foreseeable emissions impacts, CARB provides the following 
information. CARB has publicly posted the CARB Pollution 
Mapping Tool,14 which shows greenhouse gas and criteria pollutant 
emissions information for facilities that report to CARB under the 
Regulation for the Mandatory Reporting of Greenhouse Gas 
Emissions; 17 California Code of Regulations (CCR) § 95100 et 
seq.) (MRR). As explained in greater detail in the Legal Disclaimer 
for the CARB Pollution Mapping Tool, this portrays only the subset 

14 Available at https://www.arb.ca.gov/ei/tools/pollution_map/ 
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of sources covered by the Cap-and-Trade Regulation that are 
stationary sources located within California.15 

The data presented in the CARB Pollution Mapping Tool are 
consistent with CARB expectations in developing the Proposed 
Project. These data do not constitute significant new information 
requiring recirculation because they do not reveal any new significant 
environmental impact or a substantial increase in the severity of an 
environmental impact, nor do they reveal a feasible alternative or 
mitigation measure which would clearly lessen any of the Project’s 
significant impacts. 

 The comment states that the EA does not identify the detailed 
information from modeling conducted on an expanded regional 
balancing authority. The comment limits its claims of inadequacy 
and requests for further information specifically to the behavior of 
power plants responding to the CPP and California’s proposed 
compliance plan. The comment also states that the project 
objectives are defined too narrowly, and foreclose options for CPP 
compliance other than the use of the Cap-and-Trade Program. 
Again, the CPP itself does not require emissions reductions from 
California power plants in excess of those that would be achieved 
under the business as usual scenarios modeled and disclosed in 
the compliance plan and EA, or that any further reductions are only 
reasonably foreseeable as a result of state-level policies, including 
the Cap-and-Trade Program that the comment does not directly 
address. To the extent that the commenter is asserting that the 
CPP strategy itself is reasonably likely to alter power plant behavior 
(except as to the operation of a backstop program that the 
comment does not address), it is mistaken, and no further response 
is required. Nonetheless, to the extent that the commenter asserts 
that CARB was obligated in the EA to further model different 
electric grid scenarios to somehow unearth different power plant 
behavior, even though the CPP is unlikely to cause this, it is also in 
error because CARB has already sufficiently performed this 
analysis. 

The comment refers to a regional electricity market expansion 
(balancing authority) study initiated by CAISO as mandated by SB 
350.16 The commenter refers to modelling of co-pollutant emissions 
in environmental justice communities CAISO’s study provided with 

15 See https://www.arb.ca.gov/ei/tools/ievt/doc/ievt_legal_disclaimer.pdf 
16 “Senate Bill 350 final study results” available at: 
http://www.caiso.com/informed/Pages/RegionalEnergyMarket.aspx 
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respect to the proposed electricity market regional expansion. The 
commenter requests CARB provide similar modelling of co-
pollutant emissions for the Proposed CPP Compliance Plan. 

 
CARB proposes to use California’s Cap-and-Trade Program as the 
enforcement strategy for the Proposed CPP Compliance Plan. 
Therefore, in addition to the 2016 modelling supporting the CPP 
Compliance Plan,17 the plan incorporates prior modelling supporting 
California’s Cap-and-Trade Program. In the initial 2010 adoption of 
the Cap-and-Trade Program, Appendix P provides staff’s analysis of 
co-pollutant emissions with respect to the Cap-and-Trade program.18 
Appendix P was incorporated by reference into California’s Proposed 
Compliance Plan for the Federal Clean Power Plan Draft 
Environmental Assessment (DEA).19 Moreover, the modeling 
conducted for the CPP Compliance Plan explicitly considers the 
operation of the larger western grid. Further modeling, based on 
speculative grid configurations, was not required.  

Finally, to the extent that commenter asserts that the project 
objectives were too narrowly defined, commenter is mistaken. The 
comment cites a paragraph below objective 6, “Comply with the 
Federal Clean Power Plan.” The paragraph – but not the objective 
itself – describes, by way of summary, why staff has shaped the 
Proposed Project to meet this objective, and why staff believes that 
the Cap-and-Trade Program is an appropriate way to do so. This 
explanatory paragraph is not the objective itself, which is broadly 
phrased. The alternatives analysis also evaluates how other project 
designs may meet this objective. 

 The comment also claims the modeling indicates that the Proposed 
Project could cause emission increases, or at least foregone 
emission benefits, in environmental justice communities.  As 
discussed in Master Response 1 above, a foregone potential 
emissions benefit is not viewed as an environmental impact for 
CEQA purposes.  See also Master Response 1 for analysis 

17 California’s Proposed Compliance Plan for the Federal Clean Power Plan, and Appendices A through J 
available at: https://www.arb.ca.gov/cc/powerplants/powerplants.htm 
18 2010 Cap-and-Trade Appendix P: Co-Pollutant Emissions Assessment” available at: 
https://www.arb.ca.gov/regact/2010/capandtrade10/capv6appp.pdf 
19 2016 Appendix J California’s Proposed Compliance Plan for the Federal Clean Power Plan Draft 
Environmental Analysis, “1.0 Introduction and Background, Section H. Incorporation of Documents By 
Reference” (p15): https://www.arb.ca.gov/cc/powerplants/meetings/09222016/j.pdf 
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regarding comments concerning potential impacts to disadvantaged 
communities. 

 Please see response to comment 13 CPP-1 for further discussion 
related to the project objectives and alternatives. 

CPP 13-3 The comment states that a list of affected EGUs is available, and 
emissions can be more accurately determined than described in the 
EA, especially as they relate to communities with environmental 
justice considerations.  

Response: 

CARB’s CPP reference and stress case analyses were supported by 
energy modeling conducted by the California Energy Commission 
(CEC). The comment states that the Draft EA does not identify EGU-
specific emissions. Appendices E2a20 and E2b21 did provide EGU-
specific operating characteristics for the reference and stress case 
respectively. For each of these cases, EGU-specific CO2e emissions 
were simulated for each year from 2020 to 2031 and are reported in 
the respective appendices. These emissions at the unit level allow 
for predictive knowledge of emissions of affected EGUs under the 
assumptions used by CEC sufficient for CPP modeling purposes. 
This satisfies any transparency requirements, and greater precision 
is not possible or required.  Modeled emissions years into the future 
cannot be guaranteed with perfect accuracy, as CARB 
acknowledges in its description of the modeling. But the information 
CARB provided is more than sufficient to meet CEQA 
requirements.22 

In regards to issues pertaining to effects on environmental justice 
communities, see Master Response 1  

CPP 13-4 The comment disagrees with the assumption made under the No 
Project Alternative. As discussed on page 160 of the Draft EA, 
under the No-Project Alternative, amendments associated with the 
Proposed Project would not be approved. The current Cap-and-

20 Appendix E2a to California’s Proposed Compliance Plan for the Federal Clean Power Plan: Summary 
of Unit Operating Characteristics for the Reference Case: 
https://www.arb.ca.gov/cc/powerplants/meetings/09222016/e2a.pdf 
21 Appendix E2b to California’s Proposed Compliance Plan for the Federal Clean Power Plan: Summary 
of Unit Operating Characteristics for the Stress Case: 
https://www.arb.ca.gov/cc/powerplants/meetings/09222016/e2b.pdf 
22 Assumptions available in Appendix E to California’s Proposed Compliance Plan for the Federal Clean 
Power Plan: Documentation of Modelling Assumptions: 
https://www.arb.ca.gov/cc/powerplants/meetings/09222016/e.pdf 
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Trade Program would expire and conclude after it completes its 
third compliance period in 2020. No linkages with Ontario, Canada 
would occur, and linkages with Québec would also expire and 
conclude in 2020. Other CARB programs intended to reduce GHG 
emissions would continue in accordance with their statutory 
authorities and adopted regulations. The analysis of the No Project 
Alternative states that, “failure to submit a CPP Compliance Plan 
for California to US EPA could result in preparation of a CPP 
Compliance Plan by US EPA for California (3rd paragraph, page 
161 of the Draft EA).” The content of a Federal plan is unknown 
and cannot be reasonably determined at this time. Thus, the 
description of the No Project Alternative is based on the best 
available information, and sufficiently provides decision-makers 
with relevant information related to what may happen if the project 
is not approved (see Cal. Code Regs., tit.14, § 15126.6 (e) (1)). 

 The comment suggests that many feasible alternatives to the 
Proposed Project could be considered, including: a cap-and-fee 
system, removal of the electricity sector and benchmark 
requirements.  

Response: 

A cap-and-fee system generally reduces compliance flexibility for 
covered entities and is more costly relative to the proposed Cap-
and-Trade Regulation amendments. The state of Washington has 
adopted its Clean Air Rule that applies emissions caps to individual 
facilities and requires reductions at each covered entity. However, 
during the design phase of the rule, it became clear that not all 
covered entities could achieve reductions of approximately two 
percent per year, and offset credits and a limited trading 
mechanism were added to the rule to provide compliance flexibility. 
California needs reductions that are larger than the two percent 
annual reductions required in Washington; it will be similarly 
infeasible for every California facility to meet mandated reductions 
that are even greater than the emissions reductions required in 
Washington. In addition, a cap-and-fee alternative is not the most 
cost effective way to meet the State’s climate goals. This alternative 
would introduce two costs—(1) onsite investments for reductions at 
a higher cost than the Cap-and-Trade Program, and (2) a carbon 
fee for actual emissions paid to the State—that must either be 
absorbed by each covered entity or passed on to consumers. 
Entities may be required to meet mandated facility-specific 
emissions caps by reducing production. The cap-and-fee 
alternative would not target the lowest cost reductions in the State, 
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thus increasing the overall cost of meeting the statewide emissions 
target. As such, this alternative would not satisfy the Cap-and-
Trade Program objectives stated in the EA. 

The removal of the electricity sector from the Cap-and-Trade 
program leads to greater uncertainty in meeting the State’s 2030 
greenhouse gas target. The performance of the commenter’s 
proposed prescriptive measure for the electricity sector is uncertain 
and may not achieve the emission reductions expected. However, 
the Cap-and-Trade Program, due to the declining cap, serves as a 
backstop and is able to ‘scale’ up to ensure that the 2030 target is 
met. Since this alternative would not guarantee similar emission 
reduction benefits, it would not satisfy the Cap-and-Trade Program 
objectives stated in the EA.  

Lastly, the benchmark requirements may include a suite of specific 
measures and regulations that would need to be designed and 
implemented to achieve the 2030 target without the Cap-and-Trade 
Program. This introduces potential technology, cost, or statutory barriers 
that may prevent implementation from occurring. In addition, even if 
implementation uncertainty is overcome, the element of performance 
uncertainty still exists. As such, this alternative would not meet the Cap-
and-Trade Program objectives stated in the EA. See also response to 
comment 13 CPP-1, above. 
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Comment Letter CPP 14 GAIA 

CPP 14-1 This comment expresses concerns related to adverse effects on 
low income communities and communities of color, requesting a 
plan that does not include trading but rather reduces emissions in 
environmental justice communities.  Additionally, such an 
alternative plan would not meet project objectives, such as 
Objective 1 (including achieving cost-effective and technologically 
feasible GHG reductions), and Objective 5 (facilitating linkage with 
other Western Climate Initiative markets).  See also analysis at 
page 161 of the Draft EA for Alternative 2 – Facility Specific 
Requirements. 

 
Response: 

See Master Response 1.  
 
The commenter also suggested revisions to the Clean Power Plan.  
Please see Master Response 3.   
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Comment Letter CT 1 EJAC 

CT 1-1 This comment addresses several issues related to the Proposed 
Project, including topics that pertain to: localized air quality impacts 
that may affect disadvantaged communities; mitigation strategies; 
effects to prevent sprawl; and potential environmental justice 
issues. 

 
Response: 

See Master Response 1. Additionally, it is unclear from the 
comments which mitigation methods or methods of preventing 
sprawl are being suggested.  The Proposed Project in no way 
encourages sprawl.  
 
The commenter also suggested revisions to the Cap-and-Trade 
Program.  Please see Master Response 3.   
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Comment Letter CT 5 PANOCHE 

CT 5-1 This comment recommends changes to the Proposed Project that 
would affect operations at the Panoche Energy Center to minimize 
potential impacts to a disadvantaged community.  

 
Response: 

See Master Response 1.   
 
The commenter also suggested revisions to the Cap-and-Trade 
Program.  Please see Master Response 3.   
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Comment Letter CT 52 PACIFICORP 

CT 52-1 The comment states that the full environmental impacts of the 
energy imbalance market (EIM) are not addressed.  

Response: 

As stated in the EA, “The Proposed Project includes regulatory 
amendments designed to ensure these emissions are accounted 
for and included as a compliance obligation for those entities 
serving California load whose behavior results in those emissions. 
Not fully accounting for all the emissions associated with imports to 
serve California load will result in emissions leakage. AB 32 
requires CARB to minimize the potential for emissions leakage to 
the extent feasible (see page 21 of the Draft EA).”  

Critically, CARB regulations, and this project in particular, do not 
enable or limit the EIM. It is a separate effort of the California 
Independent System Operator (CAISO), and analysis of the 
impacts of the EIM are outside the scope of this project, because 
CARB is not implementing the EIM. This project, by contrast, is 
concerned with properly accounting for imported power for the 
purposes of the Cap-and-Trade program and CARB’s 
responsibilities. Staff is charged with implementing the Cap-and-
Trade program consistent with AB 32. As stated in Attachment F to 
the Cap-and-Trade 2016 amendments,23 crediting potential GHG 
reductions associated with exported electricity to reduce the 
compliance obligation of emissions associated with imports to serve 
California load is not allowed under AB 32: 

The crediting of exported electricity emissions against imported 
electricity emissions is not allowed under MRR or the Cap-and-Trade 
Program. This ensures that California is fully accounting for 
emissions from electricity whether generated in-state or imported to 
serve California load. CARB’s regulations also do not allow the 
crediting of exports against electricity imported under EIM. CAISO 
posted a preliminary analysis in August 2016 to show the existing 
GHG compliance obligation shortfall for 2016 using a counterfactual 
methodology.24 In CAISO’s analysis, this shortfall was offset (via 
CAISO’s methodology) by a quantification of the GHG benefits of 

23 2016 Cap-and-Trade Attachment F: https://www.arb.ca.gov/regact/2016/capandtrade16/attachf.pdf 
24 Energy Imbalance Market GHG Counter-Factual Comparison (Preliminary Results: January-June 
2016): http://www.caiso.com/Documents/EIMGreenhouseGasCounter-FactualComparison-
PreliminaryResults_Jan-Jun_2016_.pdf 

45



avoided non- California GHG-emitting generation by EIM renewable 
exports. CARB’s regulations do not support this type of accounting 
as it would not account for emissions from electricity generated in-
state which is required by AB 32.25 Therefore, the EA fully analyzes 
the Proposed Project’s reasonably foreseeable environmental 
impacts. 

  

25 2016 Cap-and-Trade Attachment F pages 7-8: 
https://www.arb.ca.gov/regact/2016/capandtrade16/attachf.pdf 
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Comment Letter CT 59 JOINTENVJUSTICE 

CT 59-1 This comment addresses issues related to localized air quality 
impacts that may adversely affect disadvantaged communities 
associated with the Cap-and-Trade Program.  

 
Response: 

See Master Response 1.  
 
The commenter also suggested revisions to the Cap-and-Trade 
Program.  Please see Master Response 3.   
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Comment Letter CT 69 SCPPA 

CT 69-1 The comment expresses concern that 15-day amendment 
packages create piecemealed projects, and that the Board only 
acts on the CEQA responses.  Commenter states that CARB’s 
process reduces the review and comment period by two-thirds, and 
limits the scope of comments to only those portions of the 
regulation that CARB has identified as being open for review. 
Commenter also states that, when the Regulation is finally put 
together for Board consideration at its second hearing, the timing is 
such that the Board will normally only act on the CEQA responses, 
and cannot address any outstanding and potentially significant 
policy or technical issues. 

   Response:  

When CARB presents proposed rules to its Board for consideration, 
CARB always presents them in a fully-developed form that has 
been analyzed under CEQA.  

To the extent commenter is referring to CARB’s practice of releasing 
an initial proposed draft of regulatory amendments, followed by 
subsequent related revisions to those amendments, this is expressly 
required by the California Administrative Procedure Act (APA). 
Under the APA, the initial draft of proposed regulatory language 
revisions is released for at least 45 days of public review and 
comment. (Cal. Govt. Code §§ 11346.4, 11346.5.) Further 
modifications may be made to this language if sufficiently related to 
the initial 45-day language. (Cal. Govt. Code § 11346.8(c).) This is 
not CEQA piecemealing; it is simply the APA process. This iterative 
process helps ensure that CARB is able to improve its regulatory 
proposals in response to stakeholder feedback. When CARB 
releases 15-day language pursuant to the APA, it always evaluates 
whether any subsequent environmental review is required. This 
ensures that all proposed amendments to the regulatory text, not just 
those included in the initial 45-day notice, are fully evaluated in the 
single EA for the Proposed Project.  

In response to commenter’s assertion that CARB’s process 
reduces the review and comment period by two-thirds, and that 
CARB’s process limits the scope of comments to only those 
portions of the regulation that CARB has identified as being open 
for review, CARB responds that the EA (which was released for a 
full 45-day comment period) covers the entire scope of regulatory 
amendments proposed in the EA and in the 15-day changes. Any 
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significant environmental issues raised in the comments, including 
any such issues raised in comments on a 15-day notice package, 
are responded to in the Final EA. Therefore, the comment period 
for any CEQA concerns has not been reduced, and in fact the 
comment period has been extended by the additional 15-day 
comment periods. CARB has determined that any new information 
included in the 15-day notice packages and comments thereon in 
this proceeding does not rise to the level of “new information” 
requiring subsequent environmental review under CEQA. 
Therefore, no further revisions to the EA are necessary. 

In response to commenter’s assertion that CARB’s process limits 
the scope of comments to only those portions of the regulation that 
CARB has identified as being open for review, CARB responds that 
all aspects of the proposed regulatory amendments are processed 
in full accordance with APA requirements. Therefore, consistent 
with the APA, the initial 45-day package is subject to 45 days of 
public comment. Any sufficiently related subsequent modifications 
made to the original 45-day language are also released for at least 
15 days of comment. As noted above, all significant environmental 
issues raised in comments (whether in response to the 45 day or 
15 day notices) are addressed in the Final EA.  

Commenter also states when the Proposed Regulation is finally 
submitted for Board consideration at its second hearing, the timing 
is such that the Board will normally only act on the CEQA 
responses, and cannot address any outstanding and potentially 
significant policy or technical issues. This is incorrect. The Board’s 
consideration at the second hearing encompasses both the CEQA 
analysis and the proposed project approval itself. Therefore, the 
Board’s consideration encompasses all aspects and issues 
concerning the Proposed Regulation. 
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Comment Letter CT 78 CBD 

CT 78-1 This comment expresses concerns that the Cap-and-Trade 
program may adversely affect low income communities and people 
of color.  

 
Response: 

See Master Response 1. 
 
The commenter also suggested revisions to the Cap-and-Trade 
Program.  Please see Master Response 3.  

 
CT 78-2 This comment claims that not placing a compliance obligation on 

biomass bioenergy facilities may cause GHG emissions to “leak” 
from fossil-fueled generation to biomass units.  

 
Response: 

The commenters request that CARB add a compliance obligation 
for biomass-fired electricity generating units.  To the extent this 
comment raises CEQA-relevant concerns, it appears to suggest 
that GHG reductions may not be as great as anticipated under the 
combined CPP/Cap-and-Trade system because emissions may 
“leak” from CPP-covered units to biomass facilities.  As a threshold 
matter, the treatment of biomass combustion emissions was not 
modified as part of this rulemaking, and is therefore outside the 
scope of the current rulemaking.  The scope of the proposed 
amendments is to improve and continue an existing program 
imposing compliance obligations on direct emissions from capped 
entities.   
 
Furthermore, such an impact is not reasonably foreseeable 
because the “leakage” possibility that commenter raises is not likely 
here.  This is because California is well below the federal CPP 
targets.  Even if those targets are fully enforced, covered facilities 
will not experience substantial increased costs as a result of the 
CPP, because their behavior need not change to meet the targets – 
instead, state policies are diminishing covered facility emissions 
much more significantly.  Accordingly, there is no incentive to shift 
from CPP covered fossil facilities to biomass as a result of this 
aspect of the project.  CARB further disagrees that any such 
leakage is likely because any benefit to biomass facilities of not 
bearing a Cap-and-Trade Program compliance obligation is 
outweighed by the substantial permitting, regulatory, and 
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environmental compliance challenges that biomass facilities face in 
this state.  It should also be noted that SB 350 requires utilities to 
develop integrated resource plans to demonstrate how the utilities’ 
power procurement strategies will achieve GHG reductions in a 
cost-effective manner towards achieving planning GHG targets 
established by CARB in consultation with energy agencies.  For the 
past few years, the economics of biomass have not been 
competitive when compared to solar and wind power.  As such, the 
economics do not favor leakage from fossil to biomass and more 
likely favor solar and wind power.  Therefore, CARB does not 
believe emissions “leakage” to biomass facilities is reasonably 
foreseeable. 

  

51



Comment Letter CT 81 EDF 

CT 81-1 The comment states that the trajectory to meet caps associated 
with linkage agencies (i.e., Québec and Ontario) may result in 
significant environmental impacts.  

 Response: 

The potential environmental impacts resulting from linkage to Ontario 
are described in Section 4.D of the EA. Impacts related to linkage 
with Québec are described in the May 9, 2012 ISOR for 
Amendments to the California Cap on Greenhouse Gas emissions 
and Market-Based Compliance Mechanisms to Allow for Use of 
Compliance Instruments Issued by Linked Jurisdictions, which was 
incorporated by reference to the Draft EA.  
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Comment Letter CT 92 CEJA 

CT 92-1 This comment recommends against approval of the Proposed 
Project, in part, due to concerns associated with localized increases 
in GHG emissions in environmental justice communities.  

Response: 

See Master Response 1.  

The commenter also suggested revisions to the Cap-and-Trade 
Program.  Please see Master Response 3. 
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Comment Letter CT H8 CALBIO 

CT H8-1 The comment states that the regulatory compliance requirements 
for dairy digesters are related to the CEQA process, and suggests 
that the fact that many digesters may themselves be deemed 
CEQA exempt by local permitting agencies justifies exempting 
them from CARB’s regulatory compliance requirements.  

Response: 

The CEQA compliance process typically involves preparation of a 
public document that addresses the environmental impact of a 
project, as well as other procedural requirements, as appropriate 
for the type of project and extent of potential environmental 
impacts. CEQA compliance is required for discretionary actions that 
may result in an adverse effect on the environment (see Cal. Code 
Regs., tit.14, § 15378).  

The commenter does not raise any environmental issues pertaining 
to the EA. No further response is necessary. However, it is noted 
that simply because a lead agency decides to approve a dairy 
digester project with a CEQA exemption does not mean that the 
dairy has no potential to incur a Notice of Violation during 
construction or operations due to regulatory compliance issues. 
CEQA review occurs during consideration of project approval and is 
not used for regulatory enforcement. The offset protocol and 
regulatory compliance requirements under the Cap-and-Trade 
Program include additional safeguards to ensure that both 
construction and implementation of offset projects would not 
substantially affect the environment. 
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Comment Letter CT FF 2 EJAC 

This comment makes various recommendations relating to the 
2017 Scoping Plan Update, including removing carbon capture and 
sequestration from consideration as a potential measure, 
preserving local jobs if refineries shut down, and developing 
policies for trading GHG credits among districts.   

Response: 

This comment letter appears to address a different proceeding, 
rather than this proceeding.  Therefore, no further response is 
required.  Nevertheless, CARB responds as follows: see Master 
Response 1. 
 
The commenter also suggested revisions to the Cap-and-Trade 
Program.  Please see Master Response 3. 
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Comment Letter CT FF 30 SCPPA 

CT FF 30-1 The commenter is concerned that 15-day revisions are incomplete, 
and that the potential release of additional 15-day amendments 
containing potentially substantive details will not leave enough time 
for stakeholders to provide meaningful comment on the proposed 
changes, or for evaluation under CEQA.  The commenter requests 
that CARB highlight the changes as compared to previously 
released versions of the regulation and present the regulation in its 
entirety (with clearly noted updates) for stakeholder review, 
including how CEQA may be implicated as California seeks to meet 
ambitious climate change and renewable energy goals.  

Response: 

The 15-day changes contain line edits that pertain to sections of the 
regulation. The regulation is not released in its entirety to help 
provide focused review. Release of the entirety of the regulation for 
15-day changes would be cumbersome to a reviewer and 
potentially obscure the location of edited sections. 

CARB has met the requirements set forth under the California 
Administrative Procedure Act (APA) for 15-day changes to the 
proposed Regulation. Additionally, recirculation of CEQA 
documents is only required if significant new information becomes 
available. “Significant new information” involves new information 
showing either (1) a new significant impact would result from the 
project or a mitigation measure, (2) a substantial increase in 
severity of an environmental impact would result, or (3) a feasible 
alternative or mitigation measure, considerably different from those 
considered in the EIR, would clearly lessen the significant 
environmental impacts of the project yet the project proponent 
declines to adopt it. (CEQA Guidelines § 15088.5(a).) None of 
these circumstances have arisen. 

The 15-day changes include: changes to definitions of terminology, 
allowance allocation calculations, terms of auctions, offset program 
implementation and clarifying language. These changes do not 
affect the assumptions, methods or conclusions of the 
environmental analysis or otherwise deprive the public of 
meaningful information related to the potential environmental 
effects of the proposed amendments. The comment does not 
identify which aspects of the December 21, 2016 15-day change 
notice may implicate the CEQA analysis. Thus, recirculation of the 
EA is not necessary. 

56



The APA requires State agencies to consider recommendations 
and objections from the public before they adopt or change 
regulations. After the initial public 45-day comment period, a 
rulemaking agency will often decide to change its initial proposal, 
either in response to public comments or on its own initiative. The 
agency must then decide whether a change is: (1) nonsubstantial, 
(2) substantial and sufficiently related, or (3) substantial and not 
sufficiently related.  

The APA requires a rulemaking agency to make each substantial, 
sufficiently related change to its initial proposal available for public 
comment for at least 15 days before adopting such a change. Thus, 
before a rulemaking agency adopts such a change, it must provide 
notice of the opportunity to comment on proposed changes along 
with a copy of the text of the proposed changes to each person who 
has submitted written comments on the proposal, testified at the 
public hearing, or asked to receive a notice of proposed 
modification. The agency must also post the notice on its website. 
No separate public hearing is required for the sufficiently related 
changes. The public may comment on the proposed modifications 
in writing. The agency must then consider comments received 
during the comment period that are relevant to the proposed 
changes. An agency may conduct more than one 15-day 
opportunity to comment on a large, complicated, or sensitive 
rulemaking action before the final version is adopted.  

CARB has met the APA requirements, and as stated above, the 
proposed 15-day changes do not alter the evaluations or 
significance conclusions regarding potential environmental impacts, 
and, therefore, do not require additional analysis under CEQA. 

  

57



Comment Letter CT FF 54 Panoche 
 
CT FF 54-1 This comment recommends changes to the Proposed Project that 

would affect operations at the Panoche Energy Center to minimize 
potential impacts to a disadvantaged community.  

 
Response: 

See Master Response 1.   

The commenter also suggested revisions to the Cap-and-Trade 
Program.  Please see Master Response 3. 
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Comment Letter CT SF 3 EJAC 
 

This comment makes various recommendations relating to the 
2017 Scoping Plan Update, including eliminating offsets, improving 
air monitoring, and disallowing out of state forest offsets. 

 
Response: 

This comment letter appears to address a different proceeding, 
rather than this proceeding.  Therefore, no further response is 
required.  Nevertheless, CARB responds as follows: see Master 
Response 1. 
 
The commenter also suggested revisions to the Cap-and-Trade 
Program.  Please see Master Response 3. 
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Comment Letter CT SF 21 Panoche 
 
CT SF 21-1 This comment recommends changes to the Proposed Project that 

would affect operations at the Panoche Energy Center to minimize 
potential impacts to a disadvantaged community.  

 
Response: 

See Master Response 1.   

The commenter also suggested revisions to the Cap-and-Trade 
Program.  Please see Master Response 3. 
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