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St~te of Californ;.
AIR RESOURCES BOARD

Final Statement of Reasons for Rulemak1ng,
Including Summary of Comments and Agency Responses.

PUBLIC HEARING TO CONSIDER THE ADOPTION OF AMENDMENTS TO THE REGULATION
FOR REDUCING VOLATILE ORGANIC COMPOUND EMISSIONS FROM CONSUMER PRODUCTS-
PHASE II

Scheduled for Consideration:
Agenda Item No:

Ie INTRODUCTION

January 9, 1992

92-1-1

On January 9. 1992, the Air Resources Board (the -Board- or -ARB M
)

conducted a public hearing to consider amendments to the regulation for
reducing the volatile organic compound (Vee) emissions from consumer
products (the Mconsumer products· regulation; Title 17, California Code of
Regulations (CCR), sections 94507-94517) and to amend the regulation for
reducing vae emissions from antiperspirants and deodorants (the

"antiperspirant- regulation; Title 17, CCR. sections 94500-94506.5)e The
proposed regulatory action adds ten additional cpnsumer product categories
to the Table of Standards (which specifies the allowable vae content of
consumer products within specified time periods), and imposes other

-5-



regulatory requirements@ The ~mendments to the ~ntiperspirant regulation
ichteves consistency by making the provisions of the antiperspirant
regulation consistent with the consumer products regulation.

The natice of proposed adoption had In originilly scheduled hearing
d~te of' December 12~ 1991. Howevef 9 to accommodate the re-scheduling of

other Baird items from the November 1991 agenda to the December 1991 agenda.
the hearing date far the proposed regulatory ActiGn WIS postponed until
January 9. 1992. A notice af postponement was made available to the pUblic
an November 26. 1991. was mailed to each af the individuals described in
sectian 11346.4(a)(1) through (a)(4). Title 1. CCR. and was published in the
California RegUlatory Notice Register. The notice of postponement was also
conspicuously posted on the door of the BOird hearing room in accordance
with Government Code section 11129.

At the heiring, the Board Idopted Resolution 92-1. in which the Board
approved amendments to both the consumer products and antiperspirant
regulations. The amendments approved by the Board will be contained in
Title 17. CCR 9 sections 94500-94617.fhe approved amendments included
various modifications from the text original1,y proposed by $t~ff in the
hearin~ ice 15. Most of these changes were b~sed @n
modifications suggested b~ staff at the January 9. 1992 hearingo The
modified regulations were m~de available to the pUblic for a IS-day comment
period from April 15~ 1992 to April 30 w 1992 pursuant to Government Code
Section 11346.B(c). The OONottce of Public Availability of Modified Text"
together with I copy of the full text of the regulations with the
modifications clearly indicated WiS mailed April 16 9 1992 to each of the
individuals described in subsections (1)(1) through (4) of section 44. Title
1~ CeRe

In response to comments. received during the 15=day comment period. the
Executive Officer determined that it was appropriate to make additional
modifications to the regulations. Accordingly. the modified regulations
were made available f'or ~ second 15-day comment period from August 17. 1992



to September 1. 1992 pursuant to Government Code section 11346~8(c)e The
NSupp lemental ~otlce of Public Availability of Modified Telt~ together with

a copy of the relevant text of the regulations with the MOdifications
clearly indicated was mailed August 17. 1992 to each of the individuals
described in subsections (4)(1) through (4) of section 44, Title 1, CeRe By
Executive Order IG-774, the Executive Officer subsequently adopted the
modif;ed regulationSe All modif;cat;ons made to the regulat'lons Ire
discussed in detail in Section III. of this Final statement o'f Reasonse It

should also be noted that certain additional documents and informat;on were
added to the rulemaking record after the close of the public helringe These
additional documents And information were described in each of the IS-day
notices mentioned above, were made available for public comment as specified
1n these not1ceso

A Staff Report was prepared wn;ch constitutes the Initial statement of
Reasons for the proposed rulemakinge This Staff Report was released October
15, 1991. On the same date, the stiff released I Technical Support Document
(-TSDN), including various Appendices to the TSD. The Staff Report,
Technical Support Document, and Appendices Ire incorporated herein by

reference. This Final statement of Relsons updates these documents by

identifying and expla;ning the rationale for the modifications made to the
originally proposed texts. The Final Statement of Reasons also contains a
summary of comments rece;ved during the form.l rUlemaking process and the
ARB's responses to these commentse

The Board hiS determined that the proposed lmendments will not create
costs or savings. as def.1ned 1n Government Code section 11346~5(1)(6), to
any state agency or in federal funding to the state, costs or mandate to any
local agency or ~chool district whether or not reimbursable by the state
pursuant to Part 7 (commencing with section 17500 of Division 4 of the
Government Code). ,or other nondiscretionary sivings to locil agenc1ese

In developing the proposal, the st.ff considered the potential cost
impact of the proposed amendments on priVAte persons or businesses directly
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if'fected. ARB staff estimated that the total annual cost to the consumer
products industry would r~nge from 13 to 205 million dollars. and the cost~

effectiveness of the proposed regulatory action would range fr~~ le5$ than
one cent to $1. 10 per pound of VOCs reduced. The Bou-d a 150 de:'~rmir, that
the proposed regulatory changes will not have a significant adverse er.~romic

impact on small businesses. The BOl.rd has further determined t ,t nn
alternative wu presented or considered which would be more ef'i'ctiv6!
tarrying out the purpose for which the amendments were propOStJ or wt ' eh
would be is effective Ind less burdensome to affected person~ than t~e

adopted amendments.

Four documents are currently incorporated by reference in the consumer
products regulation (section 94515(1)~ Title 11. CeR). The proposed
amendments incorporate by reference the following additional documents.
which are listed in section 94516(c)-(f):

(1) American Society for Testing and Materials (ASTM) Test Method D
4359-90 (May 25. 1990);

(2) Air QU~lity M&nagement District R~le 1114 Ignition
Method Comp'liance H'iiof! Protocol (februau"y 28. 1991);

(3) ASTM OBi-90 (September 28. 1990);

(4) Association of Officiil Analytical Chemists (AOAC) Offici.l
Method of Analysis No. 932.11. 1990. MEssenti.l Oil in flavor
Extracts Ind Toilet Preparations. Babcock Method~ (AOAC Official
Methods of Analysis. 15th Edition& 1990).

These four additional documents wer~ incorporated by reference because
it would be cumbersmDe~ unduly expensiYe~ Ind otherwise imprActical to print
them in the CCR. The documents Ir~ complicated and lengthy test methods
thit would Idd unnecessary additiol'lll volume to I complex regulation. As
the interested audience for these ~ocumel'lts is~11 (primarily laboratoriei



who formulate and test consumer products), distribution to 811 recipients of
the CCR is not needed $ Furthermore, it has been a longstanding and accepted
practice for the ARB to incorporate test methods by reference. and the
affected public is Accustomed to this for~t~ As mentioned above, four
other test methods haveprev;ously been incorporated by reference in the
consumer products and antiperspirant regulationso (See Title 17. CCR.

sections 94606(a) and 94515~a»

The aforementioned documents were made available in the context of the
sUbject rulemaking in the manner specif;ed ;n Government Code section
11364.7, and will continue to be made Available by the ARB upon request.
The documents Are also reAdily available frOM commonly known sources. The
American Society for Testing and M.terials (ASTM) publishes an "Annull Book
of ASTM Standards· which consists of • number of bound YOlumese The ASTM
test methods (incorporated by reference in section 94515(c) and (e» are
contained in these volumes. These decumentslre aYailAble .t pUblic and
college libraries, Ind can also be purchased directly from the American
Society for Testing and Materi.ls. They are widely used by industry,
governMent agencies, scientists. engineers and the general public. The
South Coast Air Quality Management District (SCAQMD) charcoal lighter
material ,test method is currently incorporated by reference in SCAQMD Rule
1174, And is IYAilable from the SCAQMD. Finilly, the test method to
determine fragrance content in personal fragrance products is available from
the Association of Official Analytical Chemists and is used by the U.S.
Bureau of Alcohol, Tobacco, and Firearms for determining the fragrance oil
content in fragrances$

For the record, in the transcript of the January 9, 1992 Board hearing
there are i few references to a document called the Mboardbook M or
Mhandbook-e This document cons.ists of the hear;ng notice, initial statement
of reasons, and the text of the regulations for the proposed rulemaking
actione The boardbook ;5 provided as A convenience to Board members and the
pUblic so that a single document can be referred to in testimony and Board
dlscuss10nse
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II. GENERAL RATIONALE FOR THE REGULATION

The Staff Report and the Technical Support Document set forth the
r.tionale for the amendments to the regulations. This section of the F 1
Stltement of ReAsons briefly summArizes the generAl fAtionAleo

In 1988. the legisllture enacted the CaliforniA Clean Air Act of 38
(the MAtt-. Stats. 1988. Chapter 1568) to address the air pollution pr Iems
of California. The federal ~mbient air qUllity standard for Olone is
exceeded in nine of the 5tate l s 14 air basins. and the MOre stringent state
ozone standlrd is exceeded in 10 air basins. It has been estimated that 75
percent of the nation's health risk frOM exposure to ozone occurs in
California. In 1991. the state Olone standard WAS exceeded on 183 days in
the South Coast Air' 815in$ which includes the MOst populated metropolitan
areas of los Angeles ~nd Orange Counties. The state PMIO standard is
violated in virtually the entire state. In the Act_ the legi~lature

declared that attainment of the Board's heilth-based air quality standards
is necessary to protect public hellth t particularly of children. older
people. ind those with respiratory diseases. The legislature also directed
that these standlrds be attained by the ear]iest practicable date.

Section 417 directs the Board to Idopt regulations to achieve the
malimum feasible reduction in react'ive org~nic compounds emitted by consumer
products~ if the BOArd determines that adequate data exists for it to adopt
the regulations. and if the regu'lations .re technologiCAlly and commercially
feasible and necessary. In enacting section 41712. the legislature gave the
Board clear new authority to control emissions from consumer products. In

Irea that had previously been SUbject to very few regulations.

Two regulations were adopted by the Board to fulfill the requirements
of the Act IS it pertains to consumer products. On November I~ 1989, the
Board approved a regulation to reduce VOC emissions from antiperspirants and
deodorants. The approved regu'iit1on became leg~lly effective on



February 27 e 1991 0 and is contained in Title 17, CCR~ sections 94600
94606~6$ On October 11. 1990, the BOlrd approved a second, more
comprehensive regulation to reduce vac emissions from 16 categor;es of
consumer products (hereafter referred to as the ·Phlse 1M consumer products
regulat1on)~ The approved regulation becaMe legally effective on October
21, 1991, and ;s contained In. Title 17 s CCR, sections 94607~946178

These two adopted regulations address 17 of the numerous categor;es of
consumer products sUbject to the Act. To achieve the maximum feasible
reduction in voes from consumer products as required by law. ARB staff
examined the potential for em;ssion reductions from additional consumer
product categories~ In the year subsequent to the Board action in October
1990. I survey of consumer products was conducted. and technical
investigations were undertaken to determine1f there were additional product
categories that could contribute to em;sston reductions@ Based' on the
findings, the Board detenmined that it was appropriate to add standards for
10 new categories (Phase II)@ Additionally, several amendments to the
existing consumer products regulation were approved to clArify and improve
the regulation. Finally. several amendments to the elisting antiperspirant
regulation were approved to make its provisions more consistent with the
provisions of the consumer products regulation.

Consumer products are widely distributed goods that contain varying

quantities of voes. The use of consumer products results in vac emissions
wh 1·ch It in the aggregate, contr 1bute s 1gn 1f icant ly to Cil tforn tI' S ser 10us

air quality problems 1n which ozone and PM10 are the most intractable. vacs
are precursors to both ozone and PM10, which are formed through complex
reactions of nitrogen olides ind vaes in sunl1ghte Ozone Ind PMI0 Ife both
strong res.pirltory irritants and impa;r the normal functioning of the lungse

The Board 8 s current emission inventory indicatesthlt VOC emissions
from all consumer products are approximately 200 tons per day inCiliforni4e
This ~mount represents approximately 30 percent of .11 voe emissions from

I

all solvent use sources in Clltforni«. Traditionally, the ARB hiS
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concentrated its efforts. on controlling motor vehicle$ and indu$trial
sources of air' pollution, thereby neglecting such slUller $(:; as
~onsumer products. As California's population has grown. thE ;sic 'om
consul'H!r products t'uave a ho grown subst41nt ially. We are now Il.. the

techno 10gica1 limits for achieving emissions reduct ions from mot'!· Vf;teS

and large industrial sources. yet. California's air quality prob ~ is 11
very serious. for this reason. the ARB can no longer dford t,s .gnof'li;

controls on consumer products; especil,lly since controlling (:{: . en,er
products is in the same range of cost-effect ;veness IS other JC 1M)'es
that the Board has approved (e.g •• from less than $0.01 to .. cost ot $1.10
per pound of vee emissions reduced).

The ARB strongly believes that the additional emissioni reductions
reslJ 1t1ng from the proposed amendments wi 11 he lp to further improve it 1r

quality in Californil. The amendments are I. necessary step in the efforts
to further control emissions from consumer products and implement the
mandate of Health and-Safety Code section 41112.

Overal1~ the ARB estimates that the emissions-of vacs from the
pf'oducts being proposed fOf" Pl'lue II r~gulation are I.ppro:!dmat.ely 29 tons .tt

day statewide, The amendments would reduce the volatile organic compound
emissions to ipproxlmately 21 tons per day. which would essentially achieve
I. 28 percent control efficiency. Because consumer products ~re widely
distributed products whose use 1s directly proportional to the population in
Iny given are&0 the greatest vae reductions will occur in areas with the
largest population. Therefore. most emission reductions from the proposed
regulatory Iction will occur in urban .rees where they Ire most needed to
reduce both ozone and PMIO.



1110 MODIFICATIONS MADE TO THE CONSUMER PRODUCTS AND ANTIPERSPIRANTS AND
DEODORANTS REGULATIONS

A@ Modjfjcations approved by the Air Resources BQard_lgr the consumer

products regulation

Various modifications to the original proposal were made in order to
address the comments of industry representltives. the pUbl1c~ environmental
groups, and government agencies. These modifications are described below.

1@ Section 94508, Definitions. A number of the definitions
contained in section 94508 were modified. Definitions were .1so added for
the terms ·Construction and Panel Adhesive-. ·Contact Adhesive-, and
"General Purpose Adhes;ve@M The definitions for -Aftershave M

,

-Antiperspirant·, "Body Splash-, ·Cologne-, -Deodorant-, MHand Dishwashlng'
Detergent-, MLaundry Detergent-, ·Perfume-. ·Shaving 6el·~ And -Toilet
Water- were deletede These modifications were made 1n order to clarify the
language of the regulation And more Accurately define the scope of each
consumer product citegory~

2@ Sect jon 94509, Standards for Consumer Products, The following
D •

modifications were made to section 94509:

Section 94509(0), Changes w~re mAde to some of the originally
proposed voe standards and effective dates specified in the Table of
Standards. The MO~tf1clt1ons affect the product categories (and
accompanying SUbcategories) of -automotive brake cleaners·,
·carburetor-choke cleaners·, -household adhesiYes·~ ·insecticide~",

and ·personal fragrance products". For ·personal fragrance products",
the modified standards are b~sedon the frlgrance content of products
instead of the originally proposed standards based on different
definitional SUbcategories of personal fragrlnce productse This
modification was ••de to allow greater fleXibility to industry in
complying with the standards, Ind to avoid definitiGnal problems in
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paradichlorobenzene [section 94510(g)] and for small containers of adhesives
[section 94510(1)]e The proposed one percent by weight fragrance exempt;on
[section 94610(c)] was &lso raised to two percente .

In Iddition. the originAlly proposed exempt;on for elisting personal
fragrance proGucts [section 94510(h)] WAS MOdified in a number of WlySe The
exemption WIS expanded to include both existing products and products Min
development- on or before April 1, 1992. provided that such products are
registered prior to July 1. 1993. and are sold in California before January
1. 1994~ This -grandfather- clause allows the unique scent an4
characteristic of .11 8x;sting products to be retained, and also provides a
reasonable way to protect the economic investment of manufacturers who Ire
far along in the process of developing new productso Provisions were
included to allow manufacturers to register products ·in development" under
hypothetical trade names or pi8udonyms, in order to protect sensitive

,
marketing.information from public disclosure. It was also specified in
section 94510(1) that the 1/1/99 vae limits for personal fragrance products
do not apply to products which have been sold in California prior to 1/1/990

This provision clarifies that the'·grandfather" exemption for personal
fragranc~ products will be applicable to products sold prior to the 1/1/99
future effective dateo Finally, it was provided in section 94510(j) that
the voe standards specified in section 94509(1) do not apply to any vac
which ;s I fragrance in a personal fragrance product~ This last
modification was a technical change necessary to implement the modified vac
standards for persona' fragrance products. which Ire set It differing vae
levels depend;ng on the percentage of fragrance contained in I producte

4~ SectiQn 94511, Innoyatiye Products. The intent of section
94511(a) was clarified by inserting the tenm ·VOC· before the word
·emissions· at several places in the section. In addition~ section
94511(f) was modified to more clearly ·specify the procedures by which
innovltive products exemptions may be modified or revoked@
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more useful to applicants who might otherwise not apply for a variance due
to concerns about the disclosure of conf;dential information to competltors~

8~ Section 94515. Test Methods. The original proposal provided that

if there exists a discrepancy between testing results and accurate
manufacturer records in demonstrating product compl;ance, the testing
results may be used to establish a regulatory yiolatione Section 94515(b)
was modified to delete this languagee In addition, • new section 94516(f)
was added to specify a test method for determining the percentage by weight
of fragrance in personal fragrance productse This modification will allow

for the enforcement of the modif;ed vac standards for personal fragrance

products.

9. In addition to the modif;cations described above~ various other
clarifications and grammat;cal MOdifications were also made to the language
of the consumer products regulationo

80 ModifjcatiQns approved by the Ajr Resources BOlrd for the
antiperspirants ODd deodorants regulation

Prior to the or;g;nal proposal. sections 94503&5 (Innovative
Products). 94505 (Variances). and 94606 (Test Methods) of the antiperspirant
regulation were essentially identical to sections 94511, 94614, and 94516 in
the consumer products regul.tion. The original proposal included amendments
to the Innovative Products and Test Methods sections of the consumer
products regulation and. to maintain consistency, the sane amendments were
also proposed to the corresponding sections of the antiperspirant
regulation.

Additional modifications were made to the Innovative Products,
Vlriances, and Test Methods sections of the consumer products regulation
{sections 94511, 94514, and 94515}. These additional modifications Ire
described in the section III(A) of this F;nal Stltement of Reasonso To
maintain cons;stency~ the same modifications have also been made to the
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corresponding sections 94503 5. 94505. and 94506 of the antiperspirant
regulation. It should be noted that there remain unavoidable minor
differences between the corresponding sect ions of the two regllJlat iems due to
different section numbering and varying regulatory requirements. (e.g., some
of the consumer products test methods were not included in the
antiperspirant regulation because they were not relevant to the regulator
determinations that will be made for antiperspirants and deodorants.)

Two other modifications were also made to maintain consistency b«:+tween
the two reguhtions. Section 94502 of the antiperspirant regulation was
modified to include the Sime eighteen month "sell-through" periods that are
111owe~ in t.he conSUMer products regul.tion. The definition of ·volatile
organic cOMpound M in section 94501 was Ilso mo4ified to reid the same in
bOth regulations. In addition to the ~1flcltlons described above, various
other nonsubstantlalor grammatical MOdifications were .1so made to the
antiperspirant regulation.

IV. SUMMARY Of COMMENTS AND AGENCY RESPONSES

received numerous wr'ltten and orll comment$~ both in
JanuaFy 9. 1992 hearing Ind during the ~u~$equent 15~day

'The
~;Olrll!il\ilr:;t 'Ion

connent period~.

A list of commenters ii set forth below, identifying the date and form
of 111 comments that were timely filed. FollOWing the list is a summary of
e~ch objection or recommendation made reg~rding the specific ~doption and
amendments proposed, together with An explanation of how the proposed action
has been changed to accommodate the objection or recommendation, or the
reasons for making no change. A number of commenters expressed general
support or disagreement with the regulation Oil'" certilin aspects of it~ blAt
did not suggest that the BOArd tAke Any specific action. While these
comments were considered· by the Board, most of these comment~ are not
$esuU"ately addressed in thh Final Statement of ReiUons beCAuse they were
not objections or recommendations specifically directed ~t proposed



action or the procedures followed by the Board in proposing or adopting the
proposed action. However, some of these comments have been ;ncluded in
those cases where they add additional ;nformat;on er perspective on the
actions taken by the Board.

It should .lso be noted that a number' of the following cOIIIHnters

repeat torments that were originally made during the ant;perspirant or Phase
I consumer products rulem.kings~ Where appropriate, these earlier comments
are referenced in the ARB1s responsesG Copies of the antiperspirant and
Phase I Final StAtement of Relsonshlve been attlched .s Appendices A and B
to this Phase II Final Statement, for ease'of referenceo

Fin.l1y~ this Final Statement of Reasons does not address comments on
the VOC standards and effective dl~es for the consumer product categories
thlt were r~gul.ted as part of the 1991 Phlse I rulemakinge As stated in
the 45-day notice (page 4) for the current Phase II rulemaking, these Phlse
I issues are beyond the scope of the Phase II rulemlk1ng action.

3M

3M

ACMe

AHFP

R. He Norris. Adhesive Systems
3M General Orf t'ces

Written testiMOny: November 11, 1991

Dan Knuth
3M GenerAl Offices

Oral testimony: January 9, 1992

Howard LG Cook, Group Adm;nistrator
Automotive Chemical ManufActurers Council
Written testimony: January 3, 1992

DAniel Me Adams, Vice President - Techn;cal
American Home Food Products, Inc.
Written testimony: December 20. 1991

December 26, 1991
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Anthony E ro 1one ~ i or

Corporation

Written imony: January 8~

1 imony: January 9 w

AlP Thomas WID Dlnn~ Director of Research'
PiC, Inc!~

Written testimony: December Z8~ 1991

~ Senltor~ Chairman~

lie Safety Management
l1fornl& islature

itten 1~

on TOlies

BAAQMD ion

January 3~

1

ice 81~:~K,~F~'~uMip, Vice

"~'M!! l,I,M \l,.,o I'k, <i.1fl wInC $

December 9 9

January 8~

itten

T J®
t: lorol Company

Written

November



ceca

eI

CP

CPA

CRe

CRe

December 2, 1991
January 7, 1992

January 8, 1992
April 21, 1992

Oral testimony: JAnuary 9, 1992

Margaret Tilk., Legislitive Ind State Affairs
Chevron Chemical Company, Ortho
Written testimony: March 30, 1992

Gary l. Ouellette, President/CEO
Cycl0 Industries, lite.
Written testimony: December 9, 1991

January 7, 1992
January I, 1992

Oral ,testimony: January 9, 1992

Clarence Po Clapp, President
Creative Products, Inc.
Written testimony: January 8, 1992

R. Bruce Dickson, Counsel
'aul, Hast1ngs'pJanofsky &Walker representing

Chlorobenzene Producers Association
Written testimony: December 5, 1991

Allen 80 Reed~ Vice President - Research' Technical
Services

CRC Industries, Inc~

Written testimony: November 22. 1991

Gene Fleishman. President
CRC Industries, Inc@
Written test;mony: December 17, 1991

....21-



1 f) ident

Specialties Manuficturers soci
December 27, 1991

Jtinu~r,Y 1 1t

January 9, 1992
April 30, 1992

lmony: January 9, 1992

10n

Thomas J~ Donegan, Jr0~ Vice President &General Counsel
The Cosmetic, Toiletry. and Fragrance Associ ion
Written testimony: January 9. 1992

April 30, 1992

1 test'tmany: January 9 \& 19~2

President
ironmental Health Network

testimony: January ~~ 1

i 1

imony: January 9~

R~ '11

ironmental Heal Network

imony: 11

lan

ironment. 'i 1 Network

Oral testimony: January 9~ 1992

NV & Rulemaki ion
its Division

ironmentil



FB

FMA

FSBA

GEe

GLS

GM

He

HH

HI

FG Eo Schrage. Director of legislative' Regulatory Affairs
First Brands Corporation
Written testimony: JAnuary 8, 1992

John 8e Halligan
Fragrance Mater;als Association ef the United states
Written testimony: November 20. 1991
Oral testimony: January 9, 1992

Adrian J. Hampshire, Chair.-n
Faultless Starch/Bon Ami Company
Written testimony: December 30, 1991

Mike S8 Profetto, Director of Technical Services
Gold Eagle Company

Written testimony: December 11. 1991
December 12, 1991

Dr@ and Mrse Gary L. Stevens
Written testimony: August 21, 1992

SAmuel A. leonard, Director, Automotive Emission Control
General Motors Corporation
Written testimony: October 28, 1991

Bruce Varner
Helene Curtis, Inc.
Written testimony: December 27. 1991

Dr. Sandrl Ross, President
Health' Habitat
Written testimony: April 25, 1992

Al Howarth. Vice President Sales
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imony: November 14~

\lanuar.y 8,

lie s@ 'Spahnn, Counsel
SRJ~Jacksonp B~rish , Associates representing FNA

itten testimony: November 20 g 1991

& fink Products Group ~

itten testimony: November 1, 1991
Jt1nulry I, 1992

January 9, 1992

I@ lynwood Klnin~ President
ies@ Inc@

Written August 19~

livingston &Mattesi representing

Livi ials

soc; ion

Written

liv;ngston~ Counsel
livingston &Mattesich represent;

ion
ind Detergent

MEMA

sociation



MGt<

OEHHA

NOW

PG

PG

PG

PHJW

RC

Geo~ge Zeller
McLaughlin Gormley King Company
Oral testimony: January 9, 1992

Michael Lipsett, MD
Cal/EPA, Office of Environmental Health Hazard Assessment
Written testimony: JAnuary 8, 1992

JAmes 60 Edwards, President
NOW
Written testimony: January 9. 1992

Michael Je Irwin, Group Leider, Professional and Regulatory
Services

The Procter &Gamble Company
Written testimony: December 17. 1991

Robert Ao Ja.'eson, PH.De. Manager, Professional and
Regulatory Services

The Procter &Gamble Company
written testimony: January 6, 1992

Philip As Ge;s, Ph.D, Professional &Regulatory Services
The Procter' Gamble Company
Written test1l11Ony: April 23, 1992

Re Bruce Dickson, Counsel
Paul, Hastings, Janofsky I Walker representing

Chlorobenzene Producers Assoc;ation
Written testimony: November 18, 1991

Richard Conrad. PheDe

Written testlmony:April 29" 1992
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Eilee" Moyer
Reckitt and Colman Household
Oral testimony: January 9. 1992

RSC Alan Blumenthal. President
"Radiator Specialty Company
Written testimony: January 8. 1992

SCAQMD Elaine Chang. OrPK
South Coast Air Quality Management District
Written testimony: January 9, 1992
Oral testimony: January 9. 1992

sec Bonl'de Molmes

Sierra Club California
Oral testimony: January 9. 1992

SOA Richard Sedlak, Technical Director
The Soap ind Detergent Association
Wr'ittell'l testimony: December 20. 1991

J4iB'u.uiry I~ 1992

Apr 11 24. 1!!ll92

SMAQMD Nor~ Covell. Air Pollution Control Officer
Sacramento "Metropolitan Air Quality Management District
Written testimony: January 9. 1992

January 8. 1992
April 29. 1992

August 31. 1992
Janulry 9. 1992

Bruce P. Howard. Counsel
The Aerosol Group
Written testimony:

(k/j1 test imany:

TAG



Tce Larry Easterl;n, Marketing Director
Technical Chemical Company
Written testimony: December 10, 1991

TCLP Bruce Bennett
Technical Concepts L.Pe
Written testimony: October 25. 1991

A® Adm;nistrative Requir8118nts

1e Comment: There.is no relson to require code dating prior to the
effective date of an applicable standard and no reason to require the
explanation of codes which already exist on products included in the
regulat1ono Both of these requirements should apply once the standard is
applicable, not beforee

The effective date of the code-dating requirement [section 94512(b)]
should be modifiedc Instead of becOIRing effective within .three months of
the effective date of the regulition, the code-dating requirement should
instead be implemented within three months of the effective dates of the vae
standards. This' brings the dates of the cOlllPliance for the .code dating

requirements 1n alignment with the effective dates of the limits in the
Table of Standardse (PG, SDA)

Agency Response: ~e do not agree that the code-dating requirements
should be delayed until the effective date of each vac standard. It is
crucial that manufacturers begin to code-date their products well 1n advance
of each standardMs effective date, because products take time to move
through the distribution systeM to be sold to the ultimate consumere (Th;s
is why the regulation contains I sell-through provision (section 94509(c»e
Products must be code-dated in advance of I standardls effective date in
order to determine whether or not a product qualifies for the sell-through,
and to protect retailers and distributors from being cited for regulatory
vlo1at1onssimply beCAuse the date on which I product was manufactured
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cannot be determined. Similarly, it is necessary that an explanation of
each code be provided to ARB stiff in order to adequately plan enforcement
~trategies and monitor the distribl.lt ion of products in the milrket phe,.

In respon5e to industry concerns, howe~er. section 94512(b) was
modified to provide that manufacturers are not required to meet the c(
dating requirements until 12 months prior to the effective date of th~

standards. This one-year period will lessen any regulatory burden 0'

manufacturers and will allow the overwhelming .ajority of the produ~ to
IIOve through the distribution system. While there are some product:& <.hat
may take longer than one year to be sold at the retail level. manufacturers
who believe this is a pr~blem for their products may choose to begin code
dating these products earlier than the required one-yelr period.

2. Conment: The NMost Restrictive limit. oo section 94512{a)t should be
deleted. A product fits best into one, and only one category and should be
regUlated as part of that category. Depending on how its is interpreted. it
may penalize products with multiple functions. (PG. SDA. CSMA)

A~ltiU,~~.e~lUJl: The "'Most Restrictive limit'" Provh1or~ (section
94512(a» WI$ ~dopted 1$ part of the Ph~se I fulemaking. As exp'lained in
the Phase I Final Statement of Reasons (response to Comment 117), the

purpose of section 94514(1) is to ensure that ~nuf.cturers c~nnot

circumvent the specified vae limits simply by displaying a product label
which purports to place the product in an unregulated or lower vae category.
For example, an aerosol product could state that it was I gllss cleaner or
~principally· intended to be used as I gllss cleaner, but 11so worked well
as I bathroom Ind tile cleaner. While the voe limit for aerosol glass
cleaners ;s 12 percent, the limit for bathroom Ind tile cleiners is only 5
percent. Without the provisions of section 94512(1), unscrupulous
manufacturers might circumvent the regulation Ind achieve a c~etltiYe

advantage over manufacturers who MOre accurately label their products.



While we believe that the N~ost Restrictive Limit MProvision ;s
important to the regulatory scheme for conSUMer products, section 94512(1)
WAS modified 1n response to the industry!s concern about "fairness· for
multiple function products. As modified, section 94512(1) provides that
only the represent.tiens Made on the ·principal display p.nel- will be used
to dete~mine the applicahle standard. This;s. substantial change when
compared to the original language, which provided that representations
appearing Manywhere on the container06.any sticker. or 1.be1 8 packaging, or
literature attached 0 0 eM would be 9 considered to determine the Ipplicable
standard. The modified language will, focus the determination on the

product 8 s primary functions, which Ire most likely to appear on the
principal display panele We believe that this modification &tlevels the
playing field- for industry. without allowing circumvention of the
regulat1on0

3e Cgmment: We propose two alternatives to ARB stiff regarding the "Most
Restrictive limit-: (I) that the "Most Restrict;ve limit~~ section 94512(a),
be deleted, and categorization be based on the category that -best
describes" the function and use of the product IS reported in registering
the product pursuant to section 94513(a)(Z). (b) if the ARB is concerned
that products may be developed that fit equally well into two or more
categories, section 94512(a) coul~ be revised to read as follows:

-Notwithstanding the definition of product category 1n section 94608,
if anywhere on the principal displ.y panel of any consumer product any
representat;on is made that the product may be used as, or is suitable for
use as a consumer product for which i. lower vac standard is specified 1n
section 94509(1), then the lowest vac standard shall Ipplyo This
requirement does not apply to general purpose cleanerso R (CSMA)

Agency Response: As expllined in response to the previous conment. we
believe that it is important to ret.'n the -Most Restrictive limit
provision in the regulations. However. we Igree that the commenter's second
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proposed option improves the usefulness of the provision. and section
94512(a) ha~ been modified to include the suggested language.

B. Definitions

4. Coment: The defi nit i on of dis i nfectant is allb i QUOY$ ~nd may iI"Jde
other antimicrobial products. such as sanitizers. The current definit jn
impHes that ARB intends to lUke judgments regarding whether product~H"e

disinfectants independent of the decisions lIIade under fIfRA. The de 51'1 it10n
of disinfectant should be modified to reid &s follows:

-Disinfectant means any product intended to 'destroy or irreversibly
inactivate infect'ioYs or other undesirable bacteri •• pathogenic fungi.
or viruses on surflces or inanimate object5~ and who5e label is
registered 4S • dis'infectant under the federal Insecticide fungicide.
and Rodenticide Act (FlfRA~ 7 U.S.C. 136, et seq)-. (CSMA)

~~}~: we do not agree thlt the definition for
~dlsinfectant· is ambiguous In fact. the _definition (section 94508(23» is
K:learer Ind more lfh'; thll'! the commenter'~ suggested hnguage. 11', that.
the ARB definition includes all the suggested language. plus additional
language to exclude many products that ~re not used primarily as hard
$urface disinfectants that are the focus of regu'iatory concern. This
additional language is designed 'only to exclude specific type$ of products
for the purposes of this regulation~ and it is not stated or implied that
the ARB can make j~dgements about whether or not products Ire disinfectants
under the provisions of flfRA.

6. ~: The addition of the word Mexclusively'" in the definition of
~flea and tick insecticide~ woyld have the effect of regulating products
designed for U$e on both animals Jj. well Ai ID-In~~~

A_~o ARB's consumer products survey did not include flei .nd tick
products that are libeled for use on pets or other I"imlls. The word
"'~lch.llsiYely" should be deleted rrOlll the definition or ttl/! dld'hlitiorl should



be made more consistent with that used in the 1991 ARB survey by adding the

phrase, "and their bedding areas" at the end of this definition. (CSMA)

AQency Response:, As suggested by the commenter, the definition for
·flea and tick insecticide- has been modified to Add the phrase -and their

bedding- to the end of the definition. This modification will insure that
the definition is consistent with the types of products included in the 1991
ARB survey0 It is not appropriate to add the additional word -areas·,
however (eeg0 R0celnd their bedding ALlAl•• e-) because the additional word
could be construed to exclude a broad range of flea and tick insecticides
that are 1ntendedto be covered by the regulatory standardso

60 Comment: In the flying bug insecticide defln1t1on t wasp and hornet
products should be specifically excluded from this product cltegory, since
they have been given their own categorYe The SUbcategory ;5 alternatively
referenced as -flying -bug insecticide- and -flying insect 1nsecticlde"e The
former term should be used. (CSMA)

Agency Response: We agree with the commenter and have incorporated
both of the suggested modifications in the definition of -flying bug
insecticide.-

7e Comment: The final sentence of the definition of -general purpose
cleaner M should be deleted. The exclus;ons listed 1n this sentence are not
appropriate because they are'not consistent with the definition used in
ARBus consumer product survey and would exclude from this category products
that are clearly cleaners meant to be used on various different surfaces for
various different tasks. The definition should also be modified to make ;t
clear that degreasers are not considered to be general purpose cleanerse
{CSMA, SDA}

Agency Response: The final sentence of the definition of -general
purpose cleaner- was deleted IS suggested by the commenter~ The cammenter
1150 suggests that the definition be modified to m.ke it clelf that
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degreasers are not considered to be general,purpose cleaners. This
modification is not necessary because the definition ~lre~dy makes it clear
that general purpose cleaners ire cleAners designed for generlls all-purciose
cleanlng 5 u opposed to specilllhed cleaners such au degreuers. The nL'tU'''
of spech.Hzed cleaners. is toe extens lve to 1ht in indivhhAll ,.H"'odl.lch

exempt from the definition.

8. t~mmIDt: In the definition of Mtnsectrepel1ent". the term
OOinsecticide~ should be replaced by the terM ·pesticide· since insect
repellents Ire often not considered by Many in the trade to be
·insecticides· (i.e.~ insect killers). which could result in some confusion.
(CSMA)

~.~: The definition of Rinsect rep~11entM has been
modified as suggested by the commenter.

g, t2mmftDt: The definition of OOinsecticide H should exclude ooproducts
designed for application on humans or .nimals oo i$ in ARB's 1991 consumer
product surveyo Although MOst products designed to be applied to arlimals
Ire flei Ind tick products (Wi I sep~r~te definition) or ~gr1cultural

praduch ('IJMch II'!! exempt the cl ih). SOllIe itr'e ffI@L (CSMA)

Agency Re$pQD~I: It i$ nat necessary to modify the definition for
~ln$ect1ctdeoo is $uggested by the commenter. because the elclusion of
products designed for application on humans or animals 1S incorporated 1n
the definition fer eich individual insecticide SUbcategory, linguage that
explicitly stites this exclusion 1s contained in the Mcrawling bug
insecticldeH~ "flea and tick insecticide-. Ind "flying bug insectlcide M

definitions. The definitions for ·insecticide foggerM~ ~liwn and garden

lnsect1clde·~ and ·WISp and hornet insecticideM stlte that these products
have very specific uses that do nat Include applications on humans or
~u'!lmah.



10e Comment: The definition of libel differs from the current definition
of label found in the California Fair Packaging and labeling Act (CAFPLA),
section 12614. Definitions, Weights and Measures, Division fie We recommend
that the ARB adopt I definition that is consistent with CAFPLA, which reads
as follows:

-Label means any written, printed, or graphic matter_affixed to any

commodity or affixed to or appearing upon any package containing any

commod1ty~~ (CSMA)

Agency. Response: It is not necessary to change the definition of
oolabel M

o The definition of ·label- in the regulation was closely modeled
after the definition found in T;tle 4, California Code of Regulations,
section 4512(b). We believe that this 1s I better definition because it

more explicitly applies to the wide variety of graphic materials that would
properly be viewed as ·labels· in the customary usage of this term. There
is no reason to use the CAFPLA definition when a better one 1s available.

11. Comment: Defining "manufacturer- to include any person who -imports,
manufactures, assembles, produces, packages, repackages, or relabels a
consumer product M would mean that a consumer product would often have
numerous manufacturers. We suggest that the definition for ~responstble

party· 1n section 94508 be used to define who will be considered a
-manufacturer-, since that would result in only one manufacturer per
productc Only the ~responsible party· should' be considered I -manufacturer
as the term is used in the appliCAbility stAtement in section 945078 (CSMA)

Agency Response: It is not necessary to change the definition of
~manufacturero~ Multiple pArties are sometimes ;nv~lved in the process of
·manufact~ring· I product~ It would not be equitable to arbitrarily select
one -responsible party· when there may be multiple parties respons;ble for a
regulatory Yio~ation~c However, it is Ippropriate to select A -responsible
party· to Illocate the responsibility for su~vey and registration reporting
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because having only one ~responsible party" streamlines the reporting
process ~nd prevent$ the submission of duplicate d~tao

12. ~: The definition of ooprincip~l display panel or panels a should
be made to be consistent with the existing definition of ooprincipal display
panel~ pertaining to consumer products (section 26027. food. Drug ind

Cosmetic law. Division 21). Accordingly. the definition should be revisev
to read:

OOPrincipal Display Panel means that part of a label which is most
likely to be displayed. pr~sented, shown. or examined under normal and
customary conditions of displ~y for retail sale. M (CSMA)

~~~i~: It is not necessary to change the definition. The
definition of ooprincipal display panel or.pinels~ in the regulation was
modeled after the definition found in Title 4~ California Code of
RegUlations. section 4512(c). This is a better definition because it

~ddresses situations where it could fi'irly be .said that there is more than
one ~principal di$play panel°O associated with I product •

.~~ In defin;tjo~ o'r ~Product Categoryoo. th~ phrase oofor the
purpose of complying with section 94513 on'lyoo should be deleted. This
provision would result in some products be'ing registered under one category.
but SUbject to the VOC~imitation~of another category or SUbcategory of
products, We recommend the following:

~Product Category means the applicable category which best describes
the product as listed in section 94508.- (CSMA)

~~~: The definition of ~product categoryM hIS been
modified is suggested by the commenter,

14. tQ~t: The definition of ·llundry·Detergent~ shoul~ be removed
i1nce this c~teQory is not proposed for regul~tion. (PG~ SDA)



Agency Response: The definition of ·laundry detergent H has been

deletedo

Ce EconOMic Impacts of the" Regulation

160 Comment: We do not agree that the impact of this regulation on
upstream suppliers should be ·m;n;~l· as stated in the T500 In specific

instances, the economic effects on' suppliers may be far more severe than for

the product manufacturers in the same product cAtegoryo (CSMA)

Agency Response: We disagree with the commenterls assertion that the
regulation will have I severe impact on upstreaM 5upplierSe As discussed on

page VI01 of the lSD, ARB staff understood that the regulation would impact
suppliers as well as manufacturers and consumers@ However, ARB staff
concluded that in most cases the impact to upstream suppliers of containers,
solvents, propellants and other chem;cals will be m;n;.al~ ARB staff
expects that MOst impacts will primarily be the type of demand shifts that

frequently occur in a supplier's business (i8ee. I shift in the demand from
one chemical to another chemical or from type of container to another type)e

ARB staff also received no cost information which would indicate that
Additionll costs to suppliers Ind distributors would be severeo

16e Comment: It;s not vAlid to assUNe that there weuld be little cost to
product distributors as stated in the T50. The difficult problems faced by

these businesses would include: <a> determining which products fit the
complex technical definition for the various categories, (b) determining the
date of manufacture of vlrious products based on the manufacturer 8 s code
date and (c) collecting noncomplying products for shipment out of statee
This regulation, IS proposed with a one year sell-through period (and no
sell-through for several prOducts), would present eltensive~ costly and
logistically complex problems for distributors and retailers seeking to
comply with its prohibitions on the sale of vlrious consumer products by

various dates. (CSMA)
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Ag~D'~~~~~: We disagree with the commenter$ cliim that the
regulation will be overly burdensome on distributors and retailers. As
stated in the response to the previous comment. ARB staff expects the impact
on product distributors and retailers to be I chinge in the type of
individual products being handled. and not I change in overall demand.
Since 1990. ARB staff hiS worKed extensively with manuf~cturers of consum~r

products. and hiS also kept distributors and retailers informed of the
regulatory developments. ARB staff expects that manufacturers will assist
distributors and retailers in determining the applicability of the vac
standards and definitions for each product line. ARB staff 1150 believes
that Manufacturers will wish to keep good relationships with their
distributors and retlilers t and will assume responsibility to ensur~ that
noncomplying products Ire not shipped to California. Given the is-month
sell-through period that hiS been Idopted by the Bo.rd. and the fact that
the ARB staff is putting greit effort in informing distribut@rs and
retiilers of the reoull~ory requirements. the probability of a product
recall or market disruption is unlikely - particularly in light of the fact
that a large percentage of the market already complies with many of the
proposed standards. In the event of a recall. however. distributors and
retailers have had previous experience in recalling specific products. ARB
Staff do~s not e~pect thi~ $ltuation any different. e!cept th~t

industry will know ~~ch further in lavlnce ~bout the need for product
recalls. Therefore~ staff believes that any shipment of noncomplying
products out of state will be minimal and will not present a significant
economic impact.

17. Comment: It is very simplistic to assume that all of the p,"oducts
affected by this regulation will be marketed nationally as stated in the
TSD. Many minor brands. small priv&te label products~ and in~titutional

products, are sold regionally. These represent only I minor percentage of
the market for most product categories. but for some~ such al windshield
Wisher fluids and many categories of industrial and institutional products i

small regional brands predominate. (CSMA)



Agency Responsg: Clarification of the assumption in the TSD is
necessary. ARB staff assumed that nat;onal marketers will sell their
reformulated products on a national bas;so This assumption applies to
national marketers only (which in fact represent the vast majority of the
market)@ For regional minuflcturers, ARB st.ff does not expect the
reformulated products to be sold nationally. ARB stiff believes that these
assumptions are reasonable and areucons;stent with current marketing
pltterns in the consumer products industry.

18e Comment: We believe that it is important to note that the annual
costs reported ;n the TSO (as calculated in Appendix D) take into account
only the costs of. reformulating noncomplying products, and do not take into
account many of the related provisions of this regulation that will have
compliance costs associated with them. Among those other provisions for
which there will be significant compliance costs are:

<I> section 94509(c), which would require significant efforts by

MAnufActurers, distributors and retlilers to recill noncomplying
products frOM the channels of trade;

(b) the requirement fer vapor pressure data to prQve LVP Compound
status for organic solids;

(c) section 94611 submissions to obtain innovative product
exemptions;

(d) section 94512(I)t which could require labeling reV1S1ons to avoid
triggering -most restrictive limit- prov;sions;

(e) the registration of products under section 94513;

(f) the ad~1t;on of or modification to code dating to comply with
section 94512(b);
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(g) the application for variances under section 94514~ which could be
commonly required for flfRA-registered products th~t encounter
delays in registration; ind

(h) section 94515, which requires the retention of manufacturing
records. (CSMA)

Agency ResponiC: During the developnent of the regulatory cost
Analysis. CSMA and industry had the opportunity to submit cost dati on
reformulating products. Very little inforMation was submitted by industry.
In analyzing the economic impact from the regulation, staff did, however,
consider the many related costs mentioned by the commenter and concluded
thillt these costs will not have I serious econOllic impact on industry, due to
the follOWing reasons:

(a) As fully discussed in the response to Comment l'~ ARB staff
believes that any recall of noncomplying products will be
miniM 1.

(b) Many of the compound$' used in consumer product$ hive published
pressures thilt lire reidUy iw~nab'le. Kowever. for those

compounds with unknown vapor pressures. the regul~t10n allows
manu'lfacturers to use urbon number as I.n alteriliAte method of

determining status 1$ a low vapor pressure compound (see section
94510(d». Most manufacturers w'i11 eu'i1y tHt'lble to obtain

infl!wmation from their chemists who hive I. strong technical
background lnd &re intimately familiar with product ingredients.

(c) The innovative products provision was designed to provide an
option for companies who choose to use this approach. The
deci~ion to apply for an innovative product exemption is
completely voluntary. and is not necessary if the product meets
the applicable vae standirdso



(d) The cost of modifying the label has been included in the cost of
labeling modification as discussed on page VIol of the ISO, and

shown in Table 0-6, Table D-7, and Table D~8 of the Append;ces~

In addition, section 94612(1) was modified to minimize the impact
on industry0 (See the response to Comment 2)0

(e) In response to -.nufacturers· comments, the regulation hiS been
amended to delete the requirement that products sUbject to the

rule be registered every three yearso Companies which have
already submitted information do not hive Iny ~ddit1onll

obligation to submit data unless specifically requested to do so
by the ARB. Even so, the cost of registering I product to meet
applicable regulations is included on page VI02 of the TSO. and
in Table D~6, Table 0-7, and T~ble D-8 of the Appendicese

(f) The cost of adding or modifying the code'date to comply with
section 94512(b) is included in the cost of labeling mod;f;cation
AS discussed on page VI.2 of the TSD. and shown in Table 0-6,
Table 0-7, and Table D-8 of the Appendices~ In addition, many
consumer prod~cts already display code-dates and would need
little or no labeling changes.

(g) As with the Innovative Product Provision, the regulation does not
require manufacturers to apply for vlr1ances~ The variance
procedure is an alternative given to manufacturers who have
difficulty ;n comply;ng with the vae standardse If the standards
are met, there will be no idditional cost for obtaining a
v.riancee In ~ddttion, An extra yeAr hiS been provided to allow
re-registration of FIFRA products (sect;on 94509(d»o

(h) Since manufacturers routinely mAintain production records for I
variety of reasons, staff does not believe thlt~sectiGn 94515
places any additional significant burden on industry. In
Iddition. section 94515 does not require that manuflcturers keep

-39-



ion

in adequate

ion I1erely _~'b<ro&o-_"'-_,i .'1 alternative
i regul

is

cornp 1i arlee

who mai

l'.he.sses economic on smtll1 bus ::!sses

i imary potent i a 1 impact: sma'11 ret~ (i!rs

seeking to identify and return products the one -year

deadline(s) would be created this regul ion
il1ty could be required through

thousands products could be in and identify

Ire banned sAle, and seek channels

19~ CPJDDftnt.:

i r~ the ISD

d i i butors

se 11

al

sma 11

is a normal

d i i outor's

she'l ves ©

ensure there will
oneamyear sel1'm>

our survey
ttl i fl one year e

the impact
i N ~ '1'!l' \lC;;;n n !k'I'I",'J!\

means
1ves rftOf'e

with
lying products r~in onon

i

was
.tef\IP\/r'd"i\.W imate ly

lp ensure

Fin.'
issue®

ilers ;$ min
in

.$51 bU51neSS8$ with this
to numerous inesses l11ning

ensure 1butors
discussion of oosel1 ~ issue can

1000

lation 1i le



total costs of product reformulation. Few reformulations can be
accomplished for less than $100,000, while many products will require as
much IS $2,000,000 per product, even if only research Ind development,
efficacy testing~ stability testing, safety testing and modifications to
labels are considered& However, other costs must "be taken into account as
well, including consumer evaluation (internal and external). plckag;ng
tests, patent evaluation, production equipment modifications and production

trialSe (CSMA)

Agency Response: ARB staff belteves that the cost to reformulate the
vast ~jorlty of noncamply;ng products w;11 range between $76,000 and
$1,100,000. This is not to say that the cost to reformulate same products
~y fill outside this range; however, the Majority of product reformulations
will be wit~1n this range. While.it is possible that some products may cost
MOre than $1,100,000, ARB stiff also believes that ~ny products which are
already very close to the standard will require less than $76,000 to
refor.ulltee Costs identified by the cOMMenter such as consumer evaluation,
packaging tests, and patent evaluation were not individually cited in the
cost analyslso However, these costs were included ;n the cost analys;s
under other termSe For example, consumer evaluation cost is included ;n the
analysis under efficacy testing wh;le packag;ng test cost is ;ncluded under
product developmentQ Dur;ng the development of the regulation, ARB staff
solic;ted comments from industry on the potential impacts of the regulatione
The cost analys;s ;n the Technical Support Document includes the information
received from ;ndustrye

21~ Comment: We believe that ARB's range of estimates (calculated in
Table 0-3) for tot.l industry cost may significantly understate the total
costs of this regulat10ne ARBss calcul.t;on is based on 1,879 "noncomplying
products· being reported in the ARB surYey~ But many of the products
currently in compliance will have to be reformulated IS wel1~ in cases where
they contain 1~1.1-tr1chloroethine, and most or .11 of the R&D expense will
be incurred seeking to lower the vac content or seeking 1nnevat1ve product
status 1n order to comply w;th this regulatione (CSMA)
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A,genk,l( Responun The phase-out of L 1.1-tr len loroeth<lne wn 1 occur u

a result of the Montreal Protocol ind federal Clean Air Act Amendments.
Staff did not hu:lude the cost to reforlMUlate products conhining 1,1,1",

tll"ichloroettume because these products wi 11 have to be reforlluh\ted iU1Y"" 'I.

With regard to the connenter's speculolt ion tholt this reformuht ion wi 11,st

more as alresult of the ARB regulations. it should "be noted that emissi

reductions which will occur from reforMUlating products containing 1.1.
trichloroethane with non-VOCs to meet the ARB standards were also not
inclUded in the ARB's cost-effectiveness calculations. Therefore. AP staff
expects that no significant impact on the cost effectiveness ratio would

result from including the cost of phasing out 1.1.1·~trichlorQethane.

22. t.~~ It hi cur best estimate that aatleut 4,000 to 5,000. not
1.819. noncomplying products ~re currently sold in Clliforni~ which meet the
definitions for one or more the categories of products proposed for
regul~tion in Phase II. Ind total tosts to the industry would therefore be
at least two to three times that calCulated in Table D-3 ($20.600,000 to
$205.000.000 per year over five years). The in~rease in tot~l cost would

increase the cost per pound of voe emissions reduced. The .ctual cost
effectiveness. the hi rlnge " would be more accurately
«~Ilc~nl 1 tilll~$ Clitu~ 'if1 Table

~~en if it is ~ssumed thit the emissions reductions e$tim~tes will actually
@ccur 0 (tSMA)

Agl:0'-XRewo[lsc': The number of florH:ompl.yinQ produds wu derived from
the survey information submitted by industry. It is the ~~t iccurate
IVlilable information. If this number underestimates the number of
noncomplying products. and thus the cost to industry. totllemission
reductions will ~lso be underestimated. Therefore. ARB stiff expects no
significant impact on the cost effectiveness r~tio IS I result of Iny
underestimation of noncomplying products that might possibly h~ve occurred.

23. ,Cg~l: ARB's clleulation of cost effectiveness 1$ even further in
error due to the in~ppropri~te U$e ionil emissions 10~5 instead



of statewide eMission reductions, which inflates the cost effectiveness

calculAtion bYanearly an order of magnitudeo (CSMA)

Agency Response: It;s appropriate to use projected national emission
reductions to determine th~ cost effectiveness of the reg~lation since the
majority of manufacturers market their products· nationwide and the em;ssion
reductions will be realized not only 1n California but the rest of the
United states as well. A full discussion of the assumptions made by ARB
staff can be found on pages pages VI.3 through Vle4 of the Technical Support

Documente

24e Comment: We believe that a more accurate estimate of the econom;c

analysis of the proposed regulation, based on I reasonable estimate of
average (instead of I range of) reformulation costs, I more accurate
estimate of the number of noncomplying products, amortization of five years,
and crediting only a ~ange of emiss;ons reauctions that are likely to be
attained in California by the regulation, would result in I cost
effectiveness ranging from $1~@49/pound to $82.43/pourid. (CSMA)

Agency RespODSa: We do not agree with the commenterms estimate of the
cost-effectiveness rat;oe A full discussion of economic impacts can be
found on pages VI~l to VIe6 in the Techn;cll Support Documente To
summarize, ARB staff provided a range of reformulation c~sts to reflect the
fact that certain products will b~ NUch more expensive to reformulate than
others 0 ARB staff expects that the vast majority of the reformulation costs
will fill within this range. If the estimate ~f the number of noncomplying
products is underestimated. total emission reductions will Also be
underestimated as explained 1n the response to Comment 22. Secondly, the
costs of refonmulation were amortized over 5 years and 10 yearse Thirdly.

emission reductions achieved throughout the country were counted for the
reasons identified in the response to the previous commente
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25. ~n1: ARS"s underestimation of the costs of this regulation have
lead to proportionate underestimations af the cost i~cre~ses to cansum~rs

that are likely to result. (CSMA)

A~nCX~,5ggn~l: As discussed in the response to Comments 1h
24~ ARB st~ff does nat believe that the costs af the regulation Jve
underestimated. Consequently, ARB staff does nat believe that ~e CO$ to
consumers have been underestiMated. Further information on ttl assum') Ions
made on the costs to the consumer can be faund on pages VI.4 id VI. ~f the
Technical Support Document.

26. ~,: 8y eliminlting cert.in products forms, the ARB would be
forcing consumers to use I form which may not be IS safe or effective. A
reduction in effectiveness would result in a reduction in demand for the
~roduct category. thus reducing company profits And potentially eliminating
jobs or driving companies out of bus'ineu. Such 01 result wo!.dd be contrary

t~ the legi$l~ture's desire for cost-effect~ve regulations. (TAG)

~~~: We dislgree with the cammenter that the ARB is
forcing (:onsumer'i use forllls which Illy not be is ufe Of' eff'ect iveo Fil)rm~>

1111: included hn the f'eguhtion wiu'U'e iH!lCI!$U,ry.
An~lysis of the $urvey d~t~ also shows that there .re products available 1n
~ wide v~r1ety of forms which meet the standirds. Therefore. we do not

believe that the adverse impacts suggested by th~ comment~r w~11 occur.

21. Comment: We urge the ARB to consider the signlf,c~nt slle and
importance of the consumer products industry in Cilifornia~ ind the economic
impact that the amendments may have on Cilifornil's workers and businesses.
The formulat ion and mlu'Iuficture of consumer .products generite$ est imated
annual sales in California of 1.4 billion d@lliri. The amendments may
potentially drive certain consumer products out of the mirket~ resulting 1n
the closing of businesses. the elimination of jo~s, ~nd _ ~ecline in payroll
and corporlte tal revenues. (TAG)



Agency Response: The economic impact of the regulation has been

carefully considered, and the Board does not agree th.t the amendments may
potentially drive consumer products out of the market er result 1n the
closing of businesses. Throughout the develoPMent of the regulAt;on, ARB
staff made every effort to ensure that requirements of the regulation are
commercially and technologically feas;ble. There are products which already

meet the standards for 411 categories currently on the mlrket~ ARB staff
expects that those products which do not Meet the standards will be
reformu14ted to comply with the regulation. As explained in the TSD on

<8

p4ges Vle4 and VIe5, ARB staff also believes that the~ljor1ty of
reforMulation costs incurred by manufActurers will be passed on to the
consumer. The estimated cost increase ranges frOM less than one cent to 60
cents.

280 ~~: Simply expecting a positive ;mpact on air quality and public
health without further analysis seems an insufficient basis for I regulation
that could cost the chemical specialties ;ndustry and the American public
more than a b;11ion dol1ars0 (CSMA)

Agen'X BespQD 5e: The commenter has inaccurately implied that the
regulations are based on mere speculation about air quality impacts. As
explained at length throughout the record in this rulemaking action, it is
well recognized that the use of consumer products results in volatile
organic compound emissions, which ;n the aggregate, contribute significantly
to Cal1fornia l s air quality problems. The AR~ strongly believes that the
emissions reductions resulting from the amendments will help improve air
quality in California by reducing ozone and PM10 for~t1ono The amendments
Ire a necessary step in the efforts to control emissions fram consumer
products and implement the mandate of Health and Safety Code section 41712~

2ge Comment: The Aerosol Group is concerned that at I time when
California is confronting a very severe economic recession, and the
scientific community itself is questioning the efficacy of reducing ozone in
the atmosphere by limiting certain marginal non~bile vac emissions, that
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the ARB is engaging in whAt might seem 1ike an ozone exper'iment with a
number of consumer products that involve our Members. and that may eliminate
jobs and tax revenue It • time when we can least afford these effects Ind
yet hive very debatable environmental impacts. At I minimum. we feel th~

ARB should not rush ahead with these unnecessary and job-threatening
regulations literally weeks after the release of this massive. nearly 50'
page report by the National Academy of Science without first carefully
considering the input from this leading scientific governmental advisor
group. (TAG)

Agency Rospontt: As explained in the responses to Comments 27 and 28.
ARB staff believes that the regulation is necessary and will n21 result in
the dire economic results predicted by the commenter. In addition. the
findings of the National Academy of Science Report support the strategies
which the ARB has been implementin~ for the list decade. Further discussion
of the National ACAdemy of Science Report is contained in the response to
torments 38·,40.

• ,~: It w'emlins our position that the regulation of non
photochemically r'eactive compounds in section 94509(e) Ind (f) of this

regu lit ion is h'liipprOpr hlte 9 cOI.mter-product ive. and beyond ARB' $ statutory
authority for the regulation of consumer products under the California Clean
Air Acto (CSMA)

Ageo'Y BI&AQnll: It has ~ong been the ARS"s position that the
regUlation of olone-depleting compounds in consumer ptoducts 1s within the
MB"s authority. and is necesury to mitigate the enormous potential for
environmental destruction which 1s posed by these chemicals. The rat10nl1e
for the ARB's view hiS been discussed at length in the Final Statement of
Reasons in the two prior ARB rulenwlk ing Ict ions on consumer products (the

"Phase III consumer products rl.llemaking; Ind the ~Intiper'spiraflt and
deodorlnt~ rulemaking). 80th of these fin.l statements .re ittiched to this



phase II Final statement as Appendices A and B (see pages 34 to 36 of

Appendix A and pages 29 to 30 of j~pend;x 8).

It should be noted that as part of the Board's current Phase II
rulemaking action, only nonsubstantial And clarifying amendments have been

made to sections 94509(e) and (f)o

31~ Comment: The Bay Area Air (~ullity Management D;strict supports
adoption of the proposed Phase II amendments to the consumer products

regulations When fully ;mplementttd, the proposed Phase II amendments would
yield a 207 percent decrease in VOCs w;thin the Bay Area districto (BAAQMD)

32@ CQmant: The South Coast A'ir Qual ity Management Distri supports

adoption of the proposed Phase II amendments to the consumer products
regulatione Combined with the prt!v;ousconsumer product regulations, the

total statewide proposal could"achieve 27 tons per day emission reduction in
the region, which is about a 60 pt!rcent emission reduction target

established for this source category in the District's 1991 air quality

Management plan Tier 1 controls~ (SCAQMD)

330 Comment: The Office of Env:'ronmentll Health Hazard Assessment
(tal/EPA) supports ARB staff·s rec:ommendations to reduce emissions of vaes
from I variety of consumer productse Aggregate Vae'emissions from household
products contribute significantly to ambient concentrations of botholone
and PM10 in Cll1forn;a~ Exceedenc:es of the state air quality standards for

these substances are likely to be associated with respiratory morbidity,
especially in urban areaSe (OEHHA)

Agency Response: We agree with the views expressed in Comments 31-330

34@ Comment: It is implied in the Summary of the St.ff Report that vac
emissions from consumer products Ire. significAnt contributor to
particulate matter less than 10 .icrons equivalent lerodynamic diameter
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no evi is provided that would support 1s assumpt;on~

~ RelgQD~~: is wi ly recognized in the scientific commun Y
VOC$ which reach the atmosphere can become involved in either

condensetion mechanisms or reactions with other species present in the
atmosphere t.o form particulate matter~ The rulemaking record contains
several references to existing scientific literature which discuss th~

causes and for~tion particulate matter.

CJwmm= There;s insufficient discussion to support assumption

lowering emissions from consumer products will hive I

significant effect ozone levels in noncompliance Ireas of the state@
(CSMA)

We dislgree~ has been well recogni in the

sci ific conmunity for sever~l deCides that volatile organic compounds
( 1 formation Olone through ,photochemical ions

(NOI)o 1 references existing scientific
in rulemaki discuss

r e 'I i onsh;pion ~ I rl i p

between ozone Vae/NOx emissions~

strategy for many in lifor";. has been achieve the m.11mum
lble ions mass emissions of YOCs and NOx from .11

feasible sources reduce photochemical ozone@ The consumer products vac
lation is this 1 str.tegy~ and will result 1n 8

significant reduct in ozone levels in combination with control
measures adopted by the the .ir pollution

Adequlltely statement
that in consumer products Ire photochemical reactive and

state ozone PM~10 Therefore~

lAtions Ire shown been met~

( )



Agency Response: As discussed in the response to the prev;ous
comment, it is well recognized that VOCs contribute to the formation of
photochemical ozoneo Since the general regulatory strategy in C.lifornia is
to achieve the Mlx;mum feasible reduct"ions of vaes and NOx from all feasible

sources, the regulation of vaes in CGn~UMer products to reduce tropospheric
ozone is necessary and consistent with this strategy. The re'lationship of

vaes to p~rticulate matter form4tion WiS previously discussed in the
response to Comment 34.

37. Comment: No reference is ..~e in the -AMbient Air Quality and the
Need for EMissions Reductions· section in the Technical 'Support Document to
any of the extensive research on the relative photocheMical reactivity of

"various vae spectes. or to any air quality modeling studies thlt might be
used to eVlluatethe relative effectiveness of controlling consumer product
eMissions versus other emission sources. Among the relevant studies in such
An evaluation are numerous studies on relative react;vlty by Dr~ William
Carter and the modeling stUdy performed by Dr. Gary Whitten of Systems
Applications. This latter stUdy demonstrated that the control of the vac
emissions from the use of underarm products would be far less effective in
terms of lowering ozone formation thin the control of most other emission
sources. The failure to address photochemical reactivity is particularly
perplexing in light of the the ARB and South COAst Air Quality Management
District (SCAQMD) sponsored conference on reactivity last year and the
recognition of relative reactivity considerations in the ARB 6 s recent
regulations for alternative fuels for motor vehicles in the state. (CSMA)

Agen,~Re$pQn$e: Health and Safety Code sect1oA41712 requires the
Board to achieve the maximum feasible reduction in reactive organic
compounds fram consumer productsc This action is necessary since the Measy•
reductions hive already been achieved from stationary and mobile sources in
California. The ARB consumer product regulation meets this statutory
requirement because voes, AS defined in section 94508(88), are reactive
organic compoundse The reactivity of these compounds in fanming ozone has
been d~nstr.ted in many studies by the EPA. the ARB, .,nd A number of
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private researchers. Compounds that have been fou~d to be ngn
photochemically reactive are specifically exempted from the definition of
Vat.

The ARB consumer product regulation is currently based on the
regulatory concept that an organic compound is either photochemically
reactive or it is not (i.e., it is either I vac or a non-Vae). We ret ~nize

that, at least theoretically and under laboratory conditions, the dierent
chemical structures of the various vacs emitted to the atmosphere r

i"f1uence the rate of photochenl'i cal convers 10n to Olone. smog chamlJl!r data
generated over the years have indicated such variations in reactivities.
Nevertheless, as the following section will discuss, there are a number of
valid reasons why 1t is inappropriate at this time to establish a consumer
product regulation that 1s based on the ~latjye reactivity of the different
vacs usedln consumer products. rather than the determination that an
organic compound 15 either s '!gnifh:ant 1y reactive or it is not.

When compared to compounds that are Mhighl y M reactive. compounds which
are relatively MlowM in reactivity generally take more time to participate
in the comple~ ~hemical reactions that le~d to ozone and PM-IO formation.
However. given eno~gh time and right at~spheric condition5. these 50

called Mlow M reactivity Vets will eventually react to form ozone. In many
of the state's air bAsins where much of the population lives. inversion
layers which frequently occur over several days cln provide the proper
conditions (ti... solar 111..11. concentration of re~ctants. etc.) under which
even these low~relctive VOCs read to form ground-level Olone.

Even using current technology, it would be inappropriate for the ARB
to base the consumer product$ regulation on estimated relative grades of
reactivity since it is extremely difficult It this time to calculate
meaningfUl estimates of the relative reactivity for the thousands of vats
used in consumer products. Computing reactivity is not an exact science.
There are many compounds for which reactivities have not been estimated and
many whose estimated reactivities are speculative ~t best. In addition,



there are many uncertainties that scientists have not resolved ;n the
methodologies for calculating relative re.ct;v;ties~ Furthermore, the
reactivity of any single voe may vary widely fram region to region and over

time. depending on variables such as the ambient ratio of vae to HOx
concentrations, temperature, solar flux. and length of time for reactione
These factors vary greatly between California's different air basins and
over time time within each air bastn. further complicating the calculational
Methodology. Thus. these variables and uncertainties make it very difficult
to estimate, at this time, a meaningful reactivity value for the thousands

of vacs found in consumer products~

We do agree with the commenter that recent research on VOC
reactivities has been extensiveo However. such research is by no means
complete and undisputed. The research into determ;ning VOC reactivities
conducted to date, especially in the clse of vacs found in consumer
products, has not yet yielded supportable dati upon which to base I consumer
products regulation. Much work remains to be accomplished and many issues
need to be resolved before the consumer products regulation can be .based on
estimated VOC reactiv;ties. This WAS clearly one of the mAin conclusions
reached by nearly 111 the researchers And regulators who attended the recent
conference on reactivities which WAS cited by the cammenter~

To illustrate the d1s.~v.ntlges of blsing I VOC regulation on relative
reactivities, the staff of the South Coast Air Quality Management District
(SCAQMD) presented at the conference results of I photochemical grid
modeling study using current reactivity data. This modeling study suggested
that the SCAQMD would not be able to attain the federal or state ambient air
quality standards even if III vaes in the Southern California Air Basin
(SoCAB) were converted to SO-CAlled ·low· reactive compounds, such as
butane$ These types of modeling studies further support the position that
it would be premature for the ARB, even using current state-of-the-art
reactivity studies, to base the ·consumer products regulation on calculated
reactlvitiese
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older cars and trucks in part;cular. Before we engage on extremely
expensive, cost-ineffective regulations of marginal vae sources, we should
allow the full iMPleMentation of HOx reduct;sns and additional mobile source

voe reductions. (TAG)

Agency Response: The findings of the National Academy of Science
report support the strategies which the ARB has been implementing for well
over I dec.dee The ARB hiS lon'g recognized the significance of HOx in

tropospheric ozone pollution and has been a pioneer in ;mplementing NOx
control measureSe These HOx reduction efforts include the development of
control technology standards en stationary sources such .as boilers. heaters
and gls turbines and the development of control equipment requirements for
IIObil. sources such as the 3-way catalytic converter and on,...,bcard
dilgnostics. ARB has also long recognized the s;gnificance of vae emissions
from cars and trucks and has implemented measures such IS the Smog-Check
program to insure~thlt cars on the road Are meeting ARB's stringent tail
pipe emission stlndlrdss

The comment.r's call for .adition.' controls on NOI emissions and on
mobile source VOC eMission only echoes wnlt the ARB is Ilready doing. In
the Plst few yelrs. the ARB has added to its ozone reduct ton strategy
additional innovative mobile and stationary source control measures to
reduce both NOI and VOC eMissionse Control measures on mobile sources will
require cars Ind trucks sold in the state to progressively meet ultra-low
Ind eventually zerO-eMission standards. In addition, NOI reduction
technology standards hive been or Are being developed for sources such as
industrial internal combustion engines, utility engines, and off-road
veh1cles~ Despite these pioneering efforts, however. C.lifornia is not
projected to attain ambient Air ozone standArds unless the vac emissions
from the myriad ofs"Al1er sources can also be reduced. The combined
emissions impact from sources such IS consumer products Ind cOltings may be
pivotal to the attainment of air quality standards$ These sources become
increasingly important as California's population continues to grow, thereby
driving up product usage and enttss "GftS e
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regulatory focus, since the ARB ;s already Idopting strategies to achieve
the maximum feasible VOC and HOI reductions from 111 feasible sources.
Based on the ARB's mlny years of experience in these areas. we strongly
believe that reductions from All of these sources Ire necessary to
adequately address C.lifornia Bs serious a;r quality problemse

Regarding the commenterls suggestion that the ARB account for
differing reactivities of the various yaes in consumer products, this
comment has already been addressed at length in the response to Comment 37~

Briefly, sufficient data has not been generated and accepted by the
scientific/regulatory cOIIIIIUnity to support bl.stng the ARB consumer product
regulation on relative reactivity considerAtions at this t1mee

E~ Exemptions

41$ Cgmment: Information is provided to demonstrate the ·safety· of
paradichlorobenzene (PDeS). Documents provided include: (I) briefing by the
UeS. Consumer Product Safety Commission which determines that POCB should
not be treated as toxic or hazardous substances, (b) World Health
Organization drift document that notes the minimal health hazards posed by

POCS, (c) findings by the Il1in01s Pol1uti-on Control Board in determining
that poes is not a toxic lir contaminant. (PHJW)

Agency Response: The regulations already contlin an exemption for air
fresheners containing at least 98 percent par.dichlorobenzene (PDCB)e As
explained on page 1107 of the Technicil Support Document, it was proposed
that In exemption be added fo~ flying bug insecticides containing .t least
98 percent PDeS; however, this proposal was subsequently modified to include
any insectici-de containing at least 98 percent PDCS. Although PDeS ;s

listed by the State of California under Proposit;on 65 as • chem;cll "known
to the State to cause cancer" and is I Group lIB compound (SUbstance
nominated for review) on the ARB's telic air contAlllinant identification
list, the stltus of PDCB as • carcinogen is prilNrily due to an1",al studies
where PDCBwls administered or.l1y~ At this time, we are not aWlre of any
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~vldence of carcinogenicity via inhalation. If the ARB determines that any
future controls on the use of this compound may be appropri~te. such
controls would be pursued through the process out'J-ined in state law for the
control of toxic air contaminants. (Health ind Safety Code settions 396f
~ ~.) The information provided by the commenter would be considered a
part of this process.

42. kgmm=nt: The exemption of poce should be changed. Thts exemptio" ;5

designed to allow the continual use of mothballs ind the originally pr~ ~sed

language exempts PDCS nflying bug insecticides.- However, mothballs also
protect clothing from non-flying ,"sects such is carpet beetle$. The
Chlofobenlene Producers Association recommends that the language in the
exemption be changed to include 111 ~insecticidesn. so all eli~ting uses of
mothballs can be continued. (CPA)

~: Section 94510(g) hiS been modified a~ ~uggested by
the commenter.

43. tOmmlnt: Bait station insecticides should be exempted frum the
regulation covering insecticide$o Bait ions contribute mi"imal

5$10n$ in most foodstuff. ~uch ~~ o~tme~l. that are
~ixed with smll1 amounts of i~secticidal ictive ing~edient5. The use of
volltile lIulterhh in baH. $tltion fOl"'m~~'lation$ 15 not prefer-rled u studies
hlive shown thi.t pests ilre leu Ittrilchd to feeding $timul~i1lts containing
volatile matertlls. (eC)

!QA~eiQg~~~: As suggested by the commenter, ~n exemption has been
added fer bait station insecticides (s.ctl~n 94510(k».

44. ~: The frlgrlnce exemption in section 94510{e) $hould be
returned to 2 percent for the following reasons:

(I) a 1 percent limitltien would Idversely Iffect those products
requiring higher frlgrince contents 0 as w~11 ~$ tho$e fr'agrance~



wh;ch requ;re a higher percentage to be effectiv80 Some of those
standards which industry has previously believed to be
technologically and-commercially feasible may no longer be
feasible if this provisi.on ;s altered;

(b) according to our ;nfor..tion, approximately 90 percent of
household cl••n;ng products contain fragrance .t levels up to 2
percent by weight. The rem.in;ng 10 percent of these products

, contain frlgr~nce It lev'els between 2...10 percent@ Among other

regulated product categories. air fresheners And personal
fragrance products also typically contiin fragrance at levels

. greater than 1 percent; in fact, many contlin fragrance at levels
above 2 percent;

(c) I reduction in the exemption to 1 percent may be
counterproductive since product reformulations may increase the
content of ingredients that need to be Masked by • fragrance.
The ARB should encourage the use of ;ngr'edients exempt under
o •

sections 94510 (c) and (d)(l) ~ncI (2);,

(d) the proposed change in the fragrance exemption will do
irreparable harm to the fragrlnce industry without yielding

comparable air quality benef1ts$ The paper submitted by FMA
demonstrates that the fragrance exemption Bets like a limit on
fragrance 1n consumer products, and will lead to a reduction in
domestic fragrance business of between 25 and 50 million
annuil1Ye The paper po;nts out that the ARB did not assess
whether or not any significant .ir qUAlity benefits result from
the change in the exemption leve10 Finally, the paper points out
that the amount of fragrance that would likely be taken out of
consumer products as a result of the change would be 0.2 to 0.4
tons per daye This is an inconsequential "amount of vae emissions
to justify the economic impact on the fragrance industry; and
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(e) in,explaining the modification to the fragrAnce exemption in the
Technical Support Document (1SD), the ARB ~ites (on page 11.6)
the n~port prepared for the Hew York Dept. of Environmental
Conservation by Pacific Environmental Services. CSMA has
reviewed that report and determined it to have ver,)' s ignificaf"i

flaws as described in our Addendum 1 that invalidate its use a..
buis for the regulation of consumer products. (Pli, CSMA, fM~1

NOW, JBA)

~: To allow further study of the issues raised by the
commenters. section 94510{c) was MOdified to return the exemption for
fragrances to the 2 percent level.

45. tgmmftot: We remain concerned that an additionil year for FIFRA
registered products will be inadequate in many cases to conduct the testing
required by federal and state regulations and to achieve all of the required
regUlatory approvals from the U.S Environmental Protection Agency Ind the

lif«)f'flla Depiu"tment of Pe$ticide Reghtriltioi1l of the California
Emdronm~ulb,1 ProbM.::t'ion Agency (C" lIEPA) 0 In mlny cues there wi'! 1 be

unUSIJi. 1 prOD ler~s cauud b,Y events be.yond the control Df the product
m~nufacturer and registrant that could lead to significant additional delays
in achieving the regulatory approvals necessary to market i product in
compliance with the Table of Standards. We propose that the following
~dditlonal provision for FlfRA-registered products be added section
94509(d):

·Where events beyond the control of the manufacturer preclude the
reformulation of pesticide products listed in the Table of Standards
by the dates speclfled~ the listed effective date shall be extended
until such times as the registrltion fer the complying product is
issued by the United Stlte~ Environmentll Protection Agency (EPA) and

Californil Deplrtft~nt of Pesticide Regi~tration (tDPR) of the



California Environmental~ProtectionAgency (Cal/EPA)o Events
considered to be beyond the control of the manufacturer shill include,
but not be limited to: (a) failure of either EPA or CDPR to take
sufficiently timely Action on the registration application; (b)
failure of either EPA or CDPR to register or reregister the formulated
product or an active or inert ;ngredient that is in integral component

of the formulated product; or, (c) requirement by EPA or CDPR for
additional and unforeseen dAti above and beyond normal circumstances

before registering I finished pestic;de producte M (CSMA)

Agency Response: To accommodate the time necessary to complete the
registration of FIFRA products with EPA And Cal/EPA, the regulation allows
FIFRA products In extra year to comply with the standards (see section
94509(d»e We believe that the effective dates specified for FIFRA products
in the Table of Standards, even wjthQut the addit;onal one year period,
proY;de sufficient time for manufacturers te register and market comply;ng
products $ The one addlt;onal year period provides added flexib;lity in the
cases where product registration becomes unusually lengthYe If events
beyond the manufacturer's control prevent the marketing of reformulated
complying products~ manufacturers .1so have the option t~ apply for a
variance under section 94514e Depending on the circumstlnces D events beyond
the manufacturer's control could be the failure of the EPA or CDPR to
process or review submitted product registrations in normal tlmefrlmeso

In essence, we believe that the current linguage provides adequate
flexibility to address industry concerns. The difficulty with the language
suggested by the cammenter 1s that it contains I number of extremely vigue
terms that make it impossible to determine when. if .t 111. In applicant
would be required to meet an applicable stan~lrd~ The proposed language
also establishes a framework where a manufacturer has little incentive to
facilitate quick approval for reformulAted products by the EPA or Cal/EPAe

(i@eo. after In Ipplication is SUbmitted, the approval process hiS

opportunities for -give and take- between a product applicant And regulatory
agencies, and it 1s often possible for Ippl°;cants to take steps to slow down
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0'" speed up this process.) further discussion of some of the issues raised
by manufacturers of FlfRA products can be found on page~ Y.61~·V.71 of the
Technical Support Document.

46 •. trmment: The effecthe date of the standards for FIFRA pr(V~'lJcts

should be linked to the date of registration submission to the Ind to
the date of registration Ipprovl'l by the California DepartMent Pesticide
RegUlations (CDPR). The marketing of FlfRA regulated product$~pends on
the approval of registrations by the two agencies. While com~~nies can
control the submission date, it cannot affect the tiMe to reVlew the
registrations. The ARB stiff should therefore establish I two tiered
effective dates for these products. The first date is when mlnufacturers
BRUst submit the registration for I compliant product to the EPA. The second
~ate is established t based on I re.sonable time to market the product after
the COPR h~s approved the registration. (PS. SDA)

Aganc~E~iRQ~: The regulatory scheMe proposed by the commenter 1s
unworkable and inappropriate. An effective date tied to In let such as
product registration would provide In incent1ve for manufacturers to
unneceSUr i de 1 the introdo.u::t jell'\! of comp'lying pf"odud,s b,Y i"eghtering

pralduch at the 1 pouible moment. In l!'tddithm. il ,'gAsh of

registrations submitted near the effective date may' inundate the EPA and
CDPR to create further delays in registration approval Ind the introduction
of complying products. As explained in the respo~se to the previous
comment. we believe that the current regulatory approach provides sufficient
f'lextbi1ityand lead time to IccOfIIOOdate marmfacturers 9 (;Onl:l'"115.

47. ~: ARB staff hiS suggested that the variance procedure is an
option for companies to seek relief 11'1 the event of delays i~ product
registrations. However. this provision. 1$ existing, is not workable. This
'Is because the FIFRA review proceu is i confidential one. whereas the
variance procedure would require I public hearing. Complnie~ avoid
divulging their approach to reformulation by the confidentiality procedures



of the FIFRA review processo A pUblic hearing would prov;de such valuable
information to compet;tors~

In addition. the variance procedures under section 94514 would be
unreasonably burdensome to both the ARB and the industry to be used for this

purposee (PG s CSMA)

Agency Response: In response to industry concerns, the variance
procedure was modified to provide that confidential (;.80' trade secret)
information may be protected from public disclosure during I variance
hearing, and that the Executive Officer May consider such confidential
information in reaching I decision on & variance appl;cltion~ The variance
procedure in the consumer product regulations is quite similar to the
procedure set forth in other ARB regulations. The ARB has had exper;ence
with considering a large number of other variance applications and has not
found the procedure to be unreasonlbly bur~ensOMe either for industry or ARB
stlffo

,~ Innovattve Products

Section 94511. the MInnoYative Products· section, was originally
adopted by the Board in 1991 as part of the Phase I consumer products
rulemaking. The provisions of section 94511 Ire extensively discussed on
plges 42-53 and 97-99 of the Phase I Fin.l Statement of Reasons, wn;ch is
attached as Appendix A to this Phase II Final Statement.

Many of the comments set forth below Ir~ the same comments that have
previously been summarized and responded to ;n the Phase I Final Statemente
Most of the Phase II modlficat;ons simply clarify the ;ntent of Phase I
llnguage and do not miKe substantive changes. Further discussion of the
Phase II modifications can be found on page 11.7 and 1108 of the Phase-II
Technical Support Documento
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48. CQWmftDt: The reference to product form 1$ an unnecessary restriction
Ofl the innonthl'e process find will not reduce voe emissions. If a
representat hie product is "subject to the UN voe limit" IS the il'lnovat he. .

product as specified in section 94511(b)(1), then it is because it is
_lready of the same product forM (in those categories where product form s
specified in the Table of Standards). or it is because the one limit apr ~s

to 111 product forms in that category. In the latter case, there is no
relson to burden innovative products with the added restriction of
cMlplrhon to only products of the nme fonl, when prodUCts of Iny fcn

conaplylng with the limit in the Table of Standards cln be sold. (PS •. ,JA)

Agency RftlD2D~e: It is appropriate to require comparison of an
hmovat iV'e product to Ii representat ive product of t.he same fO>f'lI. The
Innovative Product pro>vision ~11ows ~ product which does not meet the vae
content limits in section 94509(a) to comply with the regulation if it can
be demonstrated that it will result in less emissions thin. representative
complying product. To ensure ~ fair comparison. the representative product
must meet three criteria: (l)it MUst be SUbject to the Unte vac lillit as
the innovative product. (2) the representative product must be of the same
product form a$. innoV'itive product; Ind (3) the representative product
must similar eff; ~$ ton$umer in the ~ategory.

These criteri~ are ~11 neces$~ry to ensure a fair emission$ comparison
between th~ inn~vative and representative produ&t~.

Different forms of a product within the same product category often
result in very different emissions levels during u~e. For mo~t categories
of products~ aerosol products result in more emissions than other forms such
as liquids and solids. Considering this~ it is important that the
innovative and representative product be of the sime form. Otherwise. if i

single standard applies to all forms of & product category~ such as the 10
percent standard for general purpose cleaners. in tnnovattV'eproduct such as
& powdered cleaner could inappropriately compare its emissions to an aerosol
cleaner with $~verll times the emi$~ions of most powdered cle~ners.



In addition, the type of data supplied in an application for an
; nnovat ; ve products exempt ion is more mean i ngfu.l when the i nnovl.t ; ve and

representative products are of the same formo When a manufacturer submits
an application for an innovative products exemptton, the application will
typically contain product performance evaluations and consumer usage
stud1eso These tests often involve comparing the performance or emissions
of the ;nnov&tive And representAtive products while performing a given task~

It is difficult to perform these types of tests with two different forms of

I product with different characteristics Ind performance attributes.

49. Comment: We question the need for I -representative product- to be of
the same product form in all cases except wnen the innovative product is a
new form IS defined in section 94511(b)(2). We believe that the language of
section 94511(b){2) should be'rev;sed to read as follows:

-(2) the representative product ShAll be of the same.product form as
the innovative product, jf I form is specified in_the Table of
Standards ee0- (CSMA)

Agency Response: :The conmenter I s proposed 1anguage wou ld defeat the

purpose of section 94511(b).· which is designed to insure I fair select;on of

• -representative- product 8 Section 94511(b}(1) specifies that the
innovltive and representative products must be subject to the same vae
standardo If different forms have different standards set forth in the
Table of StAndards, then under the prov;s;ons ef section 94611(b)(1) the
representative product is clearly required to be of the SAllie forM as the
innovative product$ Therefore, the l~nguige in section 94511(b)(2)
requiring that the representative product be of the same forM IS the
innovative product only becomes necessary When a single standard has'been
set for a product category, without different standards for different formse
The language proposed by the commenter would nullify the requirement of
94511(b)(2) in such cases, and could allow inappropriate comparisons between
products of different forms. As explained ift the response to the previous
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coonent. the section 94511(b)(2) requirement is neclesu,ry to the

effectiveness of the Innovative Products provision.

so. Cgmmen1= The criteria th~t I ~representlttve praduct~ hive simi
efficacy as other complying products should be deleted. This is
unreasan~ble since no other product regulated under this regulation is
required to demonstrate efficacy. The inherent requirement af the
innovative product provision should be the comparison of usage rate!j 'er

the same condit ions. Thus ~ it 15 nat necessary to specifici n,Y Iddr; $

efficacy, (SDA)

~~ Effic~cy testing is In importlnt component af the
Innovative Products pravi$ian which allows I determination that the
~issions will be reduced to a level at or below that from I representative
pr"odud meet ing the hb le ot' Stindards. To determine whether- "ninnovathe

product will result in Qless OO emissions. one must compare the emissions of
the innovative product to the emissions of some other product select~d as a
$t~ndard of compar'!son, To insure that the comp~rison is ~ f~ir one. the
f"Eilgulat ion provides that the comparhon must be made h ~ "represenht hI!
consumer" "It is I,D50h.ihlY ttriticll UUlt the"comp@lrr'hon" product

hlive <tilt hllut ;l illvr! htl' effi cilley to other cOOep ly'l ng pf·oduch (e" g q the

camp&rison product must be "representltive" of the other prod~~ts in the
nIH categor,Y). Without thh pro'.t'ision, marru.shctlJrers cou'lid ;u!llect. as ill

"comparison" product a poorly perf'orming product which r'eslbI) 'in greater

uuge and thus greater emissions than other typical products" TluJs. the
innovative product would appear to result in less emissions. when. in fact.
it would result in more emissions than the majority of similar products
being marketed. The effiCAcy requirement avoids this potential loophole.

Furthermore. we do not believe that "usage rate$ under the same
conditions" is a suitable Alternative to eff'ficlcy testing. While usage rate
can be a major factor useful in determining I product'~ efficacy, it is not

the olllly facto!". We believe that "efficlAcy" hi a brOider concept which more



appropriately captures whether a particular comparison will be I fair

comparison.

The "efficacy" requirement wu originally adopted u pu't of the 1991
Phue IrulemaK ing. Further discuss ion of the rd, ionade for the efficacy
requirement. is contained in t.he response to COfII'Mnt B2 1n the Phase I Final
StAtement.

51. .c.QIIIJ1f:nt,: The reference to product effiCACy in sect ion 94511(b)(3)
should be d-eleteQi. The f'f.l'f'erence to product effiCACy is unfair.

unnecessl.ry. ambiguous .nd ~y ml.ke the entire innovative product concept
Virtually unusable. "Eff1 cacyM itself. is an unclear term. Consumer
products deliver performance which can be meAsured technically along a
number of different vectors. For example. generl.l purpose cleaners ean be
assessed on performance parameters very differently from those measured for
hairsprayso Which performance parameters contribute to ooefficacy~ and how
each should be weighted to creAte an overlll assessment of efficacy is
completely unclear in the regulation. (PG)

~-R~A: As explained in the response to the previous
comment. the Innovative Product~ provi$,on reqMires that the representative

have o\1t 'leut s tmi '1111'" efficacy IU COItlpif'ed to other pf'odI.H:ts in the
ume category. Ttl. h requ i rement h esumt 1.1 1 to IlH'lSlUIre that the requ ired
emission reductions are achieved by the regulation. Because af the enormous
variety of consumer products on the market~ it is simply not feasible to set
forth more specific criteril for evaluating product efficacyo To attempt to
do so would simply mean that the criteria would not be meaningfUl for some
types of products. with the result that some manufacturers woYld be deprived
of the fleXibility afforded by the Innovative Products provision.

While the criteri~ for effic~cy does vlry with the type of product t

and there may be more than one efficacy parameter for _ given type of

product e this does not render the Innovative Prod~ct$ prOV1$10n unusable.
There Ire many different test methods routinely used by the ifidustry to



determine the efficacy of different products, ~uch as the Mcur l retention"
test to determine the hold of a hairspray and the American Society for
Testing and Mater;als (ASTM) standardized ·Peet-GradyH chamber test for
flying bug insecticideSe In cases where more than one eff;cAcy w'~arametiL

exists. the manufacturer may have to supply the results of more than on~

test if the performance character;stics measured have the poten'\: 11 tc
influence consumer usage and thus emissions. It;s up to the f?'':-::'tnuflc·'ic, er
apply;ng for the innovative product exemption to d8fllOnstrate 'Gat th,':::'

product meets the requ;rements of the Innovative Product prcr:; SlOne here

may be some situations where it ;s burdensome or impossible to utilize the
Innovative Products provisione In such situations, manufacturers have the

option of complying with the vae limits specified ;n the Table of Standards~

The Innovative Products provision ;s not designed to allow applications to
be made in every Clse, b~t only in those cases 1n which it can be clearly
demonstrated that verifiable emission reductions w;11 be Ichievedo

520 Comment: We disagree with the requirement under (b)(3) that a
representative product Mmust have at least s;ml1ar efficacy as other
complying consumer products in the same product category based on tests
generally accepted for that product category by· the consumer products
industry." Efficacy is I function of not just one function, but of I number
of factors, some but not 411 of which can be quantitatively and 1;nelr1y
measured and camp.reds For some products, there fAre ~tandard quantitative
industry methods for evaluating some eff;cacy factors, ~ut in most cases
there are none, or only proprietary methodologies developed And employed by

individUAl manuflcturerSe If this reference to Mit least similar efficacy"
is retained in this subsection, companies must be 111owe~ to utilize these
in-house proprietary methods in cases where no industry standard test method
exists, as well IS in cases where the pro~letlry methodology better suits
the specific products being eViluated. (CSMA)

Agency ReSpQDsl: Section 94511(b)(3) requires that ·0 .. the
iepresentat1ve product shall hAve .t least similar effiCACy .s other
consumer products in the same product category based on tests generally
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53o~nt: The

generally ~t~~eDted

industryM in ~ection

i:lccepted for that product category by the consumer" products lndlJstry". As
l1itated in the response to the previous two c:onnents, the definition of
efficlcy does vary with the type of product, and there May be more than one
efficacy parameter for a given type of product. In clses where more than
one effiCAcy parameter exists', the ..nufActurer may have to supply the
results ·of more than one test if the meAsured performance chlracteristics
have the potential to influence emissions. It is up to the manufacturer
applying for the innOVAtive product exemption to demonstrate that the
product meets the requirements of the I~noYAttve Products provision. The
regulation specifies that tests nwst be "generally Accepted for that prOduct
category~ in order to insure that ~ manufacturer's tests actUAlly measure
some Yalid Ind replicable product characteristic. In-house proprietary
~thods Ire not acceptable because there would be no way for ARB staff to
independently verify that the tests actUAlly measured something Meaningful.
As A consequence, in cases where no such ~generilly .ccepted~ tests elist~

the Innov~t1ve Products provision i$ not In optiOR. The InnOVAtive Products
provision is not designed to allow applications to be m.de in every case~

but only 111'I those cases in which it can be clearly d~nstrited that
verlfhlb le Hrin ion reduct ions wi 11 blll Idlieved.

regulation tn~ppr@prtately tftel the use of ~testl

thlt pf"aGIJct f:ltegar.y by the CI)II1lUlfHF products
94511(b} ~er..use~

(~) there .r~ no such tests for any given clt~gDry" much less for all
the categories included in the re~ulation. Each manufacturer
formulates and tests certain performance parameter's (according to
proprietary test protocols) based on its awn proprietary
knowledge of I product cltegory. It weights each of the outputs
of the testing in I manner which it beHeyes will predict
consumer3' ~Ise$sment of the efficlcy af the product. Consumer
assessment of efficacy 1S the only one that is relilble and
Melsurement of th~t 15sessment not without it$ ~ unique
problems; and



(b) each manufacturer ~ould conceivably apply to ARB for an
innovative product exemption based on test'tng of different
performance pArAmeters, .e&sured i·n different ways and combin~d,

using different weighting schemes. to demonstrate Mat least
similar efficacy· as • representative producto Certainly, th~

ARB could conclude that unless stAndardized tests were devel d,
then no products could qualify IS innovative products. Howe\
such. conclusion would be a disavowal of the spirit with wh ch
the ARB staff has worked w;th ;ndustry to incorporate the
innovative preduct concept into the regul.tion~ (PG)

Agency Response: Industry-accepted test methods which measure the
efficacy of various consumer products Ire available for Many product
cltegories~ Examples includ~ the curl retention test for melsur;ng the hold
of • hairspray, and several standard test methods for measuring the
effectiveness of disinfectants aga;nst certa;n viruses and bacteria, the
clean;ng performance of various household cleaners, and the effectiveness of
insecticides against var~ous types of insects. It is true that in cases
where there is more than one efficacy pArameter, there may be different
weighting schemes for measuring Ntot.l- effie.eye In such cases, it ;s up
to the manufacturer applying for the ;nnovative product exemption to
demonstrate by clear and convincing evidence that the product meets the
requirements of the Innovative Products proYision~ It would not be
appropriate to rely solely on ·consumer assessment- of I prodyctls efficacy,
as suggested by the commenter@ Whjle consumer acceptlnce may be one
indication that I product ;s efficacious, consumers may nevertheless accept
A less efficacious product due to such factors as price, product marketing,
ease of use. etc0 As stated in the response to the previous comment, there
may be some situations where it ;s burdensome or ;mpossible to utilize the
Innovative Products prov;s;one The Innovative Products provision 1s not
designed to allow applicltions to be mAde in every Clse, but only in those
cases in which it can be clearly demonstrated that verifiable emission
reductions will be achieved.
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54 . .c.m.nmmt.: We dhagree with the ARB's suggestion 'that if there is a
product on the market which meets the proposed vae limit in the Table of
Standards. then the limit is technologic~11y ~nd commercially feasible. If
this were so t.hen that ume product should aho be lift fair standard of
comparison for vae emissions from" innovative products. It is simply unfair
to use a product as an. acceptable standard in one way. but not the other.
(PG)

Agilnqr..Responu.: The CMDent incorrectly confuses two separate
issues: (1) the commercial and technological feasibility of a vae standard;
and (2) the criteria used in choosing a "representattve product" as defined
in section 94611(b).

The representative product functions AS a standard of complrison when
the emissions from the innov~tive product are compared to the emissions from
the representative product It is common knowledge that some products on
the market work better thin others. Therefore. it is important that the
emissions from the representative product be typical of other products in
the category thollt comply with the API' Hcat! 1e voe stand«u"d, so that the
Innovative Products provision c~nnot be used ~s a loophol~ to sell high~VOC

prodl.u:ts that wi11 re$~~1t 'in fmf()nI9 _hsions th&!f1l i'R "'typh:~l" lOr

representative OO product that is presently being sold.
"

The rconmenter hu correct'ly pointed out that the lable of Standuds
sets forth vae limits which do not contain efficacy criteria. While it

might result in ore~ter emission reduction$ if effic~cy criteria could be
specified in the Table of Standards, such I. regulatory undertaking is not
practical considering the wide variety of consumer products that ire
currently being sold. However. marketplace dynamics Cin be relied on to
eventu~11y result in reduced siles of poorly performing products. As
discussed in the follOWing comment, these dynamics would be circumvented if

the ARB were to allow an ~innovitive produtt~ to be approved simply because
it emits 1es$ thin some poorly performing product that a m~nufacturer has
decided to select a~ ~ ~tlnd~rd of comp~ri$On0



550 Cgmment: The ARB is concerned that relatively poor perfonm;ng,
although low-Vae emitting, innovative products could be creAted which would
be overused to m~ke up for their poor performance, increasing their vac
8fIIlss;ons0 This concern is unfounded because:

<a> major m~nufilcturers arenc)t going to intent ;ona l1y fOfllUlate poc,';

performing products unlesl forced to by regulationso A
Manufacturer must provide good pe~forming produc~s It i fair
price if ;t expects to capture and maintain I meaningful share of
the markete It may be possible to fool some people some of the

time with a poor product, and thus capture i minor niche in the
rnarkete However, to maintlin respectable market shares over the
long haul, performance is essentiAl.

(b) to qualify an innovative product, I manufacturer must

"demonstrate by clear and convincing evidence~0othe use of the
product will result in less vac emissions~~6M It is clear that
the Executive Officer hiS complete authority and must be
absolutely convinced of the emissions profile of the ;nnovative
product. If.the Executive officer believes the innovative
product may be overused for whatever reason. increasing its
eMissions, then he can either refuse to grant the exemption or
demand data sUbstant;ating the actual consumer use level of the
product <! (PG)

Agency RDsponSa: The commenter states that the ARB is inappropriately
concerned with the introduction of relatively poor performing jnnQvat1~e

productse This does not Iccurately state the ARB's mAin concern, however,
which is that I manufacturer should not be allowed to select I poorly

performing representative product IS I standard of comp.rison~ This;s why
the regulations specify that the representative product Must hive Mit least
similar efficacy as other consumer products ift the same product categorY"e
This reqUirement WAS added IS part of the Phase I consumer products
rulemak1ng, and WU designed to prevelrlt l'IIanufacturers frM choosing I
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M(f) In granting an exemptionomoThese conditions shall include the
vae content of the i nnovat 1ve product t d i spens i ng rites .(jJ'"" ...,

applicable)" application rates, and any other parimel",{;~:~r's~~

In granting an innovAtive product exemption, the Executive Q'Ff1ce r s

obligated to establish each condition specified in this paragraph He
add others, but cannot omit those listed. Since dispensing rite s a
parameter which is not applicable to all forms for all productltegoc "1S,

the clarification noted above is reconnended to allow the ExecLn:ive O'C, 'ieer

discretion in whether or not to establish I dispensing rite for In.

innovative product$ (PG)

ABney Response: This modif;cat;on is inappropriateo As explained in
the response to the same comment (Comment 229) in the Phase I Final
Statement of Reasons, the ARB can conceive of no realistic scenario in which

all of the listed criteria, including dispensing rite, would not be
necessary components of In innovative products exemptione

H0 lVP Policy

57@ Comment: The exemption of low vapor pressure compounds should refer
to the same MlVp· definition that 1s used in the registration section,
since data collected pursuant to this regulation are the data which the vae
standards are bAsed upon. We recommend section 94510(d) to be revised to
simply state:

"(d) The requirements of section 94509(1) shill not apply to any NLVP
Compound" as defined in section 94508. (CSMA, PG~ SDA)

Agency Response: It is not necessary to modify the exemption for low
vapor pressure compounds (section 94510(d». The term ·tVP~ WAS created as
• convenient ·label· for use in registrations and surveys to report
compounds that may be exempted under section 94510{d). While it would be

possible to reference the lYP def;nition in section 94510(d), IS suggested
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by the commenter, the current regulatory language is clearer because it

explicitly refers to vacs, and the definition of vac explicitly excludes a
list of non-photochemically reactive compounds, If the lVP definition were
used instead of the current l~nguage, this list of non-photochemically
react'ive compounds would not be as explicitly and clearly excluded.

58. ~~ The definition of -lVP (low vapor pressure) compound-,
should be expanded to include Mea) compounds with i melting point higher
than 20 degrees Cent i grade and does not sub lime, if the vapor pressure is

I.mknown. and (b) nlts of organic ..dds. if the organic acid is ar! lVP

compound.~ Vapor pressure data for lOW-CArbon-number solids Of' organic
acids and their salts is often unavailable or extremely difficult to find
because these materials are so obviously nonvolatile. Other readily
determined materials properties such &5 the melting point of non-SUbliming
~olids. should be included as crlteril for determining the relative emission
potential of compounds. In addition. if a organ~c Icid compo~nd is
determined to be a lVP compound. then the salts of such acid should also be
classified as i LV? without further requirements of vapor pressure data.
Expanding the definition as recommended would provide the guidance needed by

industry and make the definU iOf~ tOfU htent wit.h whd EPA is u! ing 11'1 their
consumer products surv~yo

If this ch~nge in the definition cannot be accomplished. we urge the
ARB to issue. simultaneously with the reguhtion. I technical ;advisory
not1ce that urves to clarify thh issue. failure to address t.his problem
would result 1n needless. ilYoidable confusion among companies ~eeking to
develop and market proauct$ 1n compliance with this regulationo (CSMA)

Agenc,X R.liPPDil: We do not agree w'ittl the connenter' thilt items (a)
and (b) should be included in the definit ion of "LVP." This i~ because the
proposed modifications might cause ~dverse impacts on the emis$ion
reductions that can be achieved by the regulation.



While the conrnenter has suggested that low carbon number solids and
organic acids themselves are ··obviously non-volatile·~ dati has not been
submitted to deflOnstrate that such compounds would not be emitted ",':0 the

atmosphere as a result of a product~s formulation characteristlcse 1r
example, it is possible that A low carbon number solid, if dissolved n a
highly volatile solvent, would be ·carried- ;nto the atmosphere by a

volatilizing solvent in certain types of products.

By contrast, product formu 1at ion character; st 1cs were cons i~;:,:~ered by

ARB staff in the establishment of the Oel mm Hg vapor pressure cutoff IS a

criterion for the section 94510(d) exemption (the minimum 12 carbon
requirement ;s set forth as an alternative criterion because results from
studies have shown that compounds with such carbon chain length have vapor
pressures below Del nil Hg). As stAted in the "Staff Report for the 1991
Phas~ I Consumer Product Regulation- (page 31) the 001 mm Hg vapor pressure
limit was established because vacs in consumer products ,below such vapor

pressure "oeehave very low volatility and due to the prQductformulatioD,
character;stik1 are less emissive •• ee- Th;s consideration for both a
compoundDs volatility and,its behavior ;n actual formulations is 11so
clearly reflected in the examples, given 1n the ·Staff Report~, of compounds
that would be exempted by the low vapor pressure exemption~ One example
given is -high molecular'we;ght resins used ;n hair spraYSe" These resins
are low vapor pressure compounds dissolved in highly volatile solvents such
as ethanol. However. when sprayed on hair, almost .11 of the resins stay on
hair to prov;de hold and do not VolAtilize with ethano10 Similarly, other
compounds given is examples in the "Staff Report·, such IS 8ft res tns in floor

polishes, surfactants used in cleaners, and the heavy oil used in furniture
pol1shes H

fI ill represent low vapor pressure active ingredient compounds
that, even in product formulAtions, would not be emitted into the air in any
significant amounto

The above examples show that, unlike the vapor pressure limit of Oel
mM Hg t the conditions suggested by the commenter have net been ~8MOnstrlted

to represent the low meM isslveness· of • compound after it hAS been
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incorporated 111 ill product formu'latio". Therefore, it is pouible that such

a modification to the definition of oolVpoo.oor to the conditions of section
94510(d). would result in adverse emissions impicts. With such uncertainty.
it would not be appropriate to modify the regulation IS suggested by the
commenter_ even if such modification might conform the definition in this
regulatj.,gn with that in the pending EPA syrv«ui.

Contrary to whit the commenter suggests. we ~lio do not believe that

the specification of vapor pressure and carbon number IS exemption
conditions will cause unnecessAry confusion. This is because vapor pressure
and and carbon number are clear and specific parameters that CAn be
determined for all compounds. Vapor pressure values for a myriad of
compounds have already been compiled in handbooks or chemical abstracts. If
it hiS not been previously determined. vlpor preS$Uf'e can be determined from
physicil test methods such as those available in the ASTM Standards. Carbon
number~ on the other hind. are an elemental dati 'for all organic compounds
that can be determined simply by looking at the chemicll structure of the
compound.

HoweYe~· ~ the ARB ~ecogn be:; Stoe mail'mfiu::turelF's (perhaps sman
1 tc.l t'8) need guidance an how

they should carry out the steps determine the vapor pressure af
compDunds. The ARB staff therefore will be developing I guidance advisory
document to he'lp mlnufacturers determine v~por pressure through ~pprapriate

literature searches, chemic~l ~nd phy~ical test methads e and ather available
techniques.

59. tmmJ\iD.t: The development af an ARB guidance document an lVP
determination is insufficient. The f'egulation shauh:l ident'if,Y the mahrials

SUbject to the standards or the definition af lVP should be changed IS

recommended in the above comment (Comment 51). If such expansion of the
definition .Hows far Yo'latUe matel"'hh to go unregulated e .ARB staff cln
amend the definitian hter. (PS" SDA)



Agency Response: We do not agree that the regulation should
specifically list the materials subject to the standards~ There Ire
thousands of volatile organic compounds (YQCs) that could be sUbject to the
standards of the regulation, with more added AS for~lators develop new
productsm Similarly there Ire thousands of compounds that could meet the
conditions of the low vapor pressure exemption in section 94510(d)G
Identifying and updating all these compounds would be In unreasonable task
which ;s clearly beyond the ARBus resources, and which is .1so unnecessarYe
The regulation already cleArly defines those VOCs which are SUbject to the
standards, And also clearly defines which VOCs are exempted by the low vapor
pressure exemption ;n 94510(d). As discussed in the response to the
previous comment, pressure and carbon number can be determined for all
compounds by I host of methodSe In addition, the ARB plans to provide
assistance. through a guidance document, to any manufacturer who may need
help in carrying out the steps to determine the vapor pressure of •
compound 0 Regarding the commenter 8 s suggestion that the definition of lVP
should be modified. the response to the previous comment discusses at length
why it would not be appropriate to make this change.

I~ Miscellaneous Issues

600 Comment: The Technical Support Document (T50) erroneously cites
irrelevant data from a stUdy by American Research and Testing to state that_
-the transfer efficiencies of pumps and liquids are inherently better than
aerosols&H There 1s no reason to believe that the use of a non-VOe
propellant to deliver a liquid spray to I surface, in an even and controlled
manner, and with no un;ntentional evaporation during storage or opening of
the container is anything but more efflcient~ (CSMA)

Agency Re~pQn~e: We disagree. The data cited by the commenter is
relevant within the context of its use in the TSDo Contrary to the
commenterls statement, the language cited by the commenter had nothing to do

with an overall comparison of one product form versus another (;080' pumps
VS@ aerosols)e Instead. the quoted langu~ge merely reiterates the study's
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flndi~g that. in general. pumps and liquids enjoy an advantage over aerosols
in terms of their transfer efficiency or ability to deliver product to the

intended surface.

61. tQIDm=ct: The ARB appears to be establishing an unreasonably high

burden· of pr'oof regard i 1'19 whether and how much of t.he VOC content of

products that are disposed in wastewater are ever emitted as VOCs into the
~bient air. There is no reason to believe. for instance. that other water~

soluble compounds will differ significantly from ethanol. le2-propanediol.
Ind 2~.minoethanol. (CSMA)

~=~: It is appropriate to question the environmental fate

of vees released to wastewater systems. Recent studies by experts in the
Ire. of wastewater collection and treatMent show th~t significant emissions
~f' oodown the dr&in~ vacs can occur. Results from elperiment~l and modeling
studies by Dr. D.P.V. Chang of the University of California at Davis show
that over 20 percent of the trichloromethane dissolved in residential
drinking water can be ~itted from the wastewater collection systems ilone.
~nd further emissions can be possible It wlstewater treatment systems. This
demonstrates that ~ome chemical $pecies c~n indeed have ~ignificlnt

emiUlons Ifter they been 1·'1 !fA the dil"ahll'".

62. t.mI:m.m~ The focus of' regu '!at ions on consumer products should be

expanded to benefit 111 environmental ~spect$ and to addres$ the toxic
chemic~l$ problem. The Sierra Club recommends that cancer causing chemicals
be banned from coniumer products. (SeC)

~: Throughout the development of the consumer products
I"egulat ions, staff took appropriate steps to mh'limhe foUly ellw'ironmenta 1

impacts. For example~ the regulations prohibit any new uses of ozone

depleting compounds. The regulation of toxic air contaminant$~ however, is
beyond the scope of this rulemaking action. It would be a nearly impos$ible
ti~k to burden this already complex rulemaking with the .ddition~l 1"11y51$
that would be with necess~ry to ad~q~~tely eVilu~te the thouSinds ~f



chemicals used in consumer products. The identification and control of
toxic a;r contaminants is more appropriately addressed through the legal

process set forth in Health and Safety Code section 39650 11iage

63Q Comment: An effective date of 1/1/94 for the voe limits in Phase II

categories would leave too l;ttle t;nte for manufacturers to react to new
limitse Contrary to limits for Phase I categories i which Ire given three
years between the date of adoption to the date of effectiveness, Phase II
categories would only be given two years if I 1/1/94 date were specif1ede

(SDA)

Agency Response: In the text of the regulation made available for the
45-day comment period, the effective date for the Phase II VOC lim;ts is
January 1. 19960 This date will give ~nufacturers the same lead t;me as
was provided for the Phase I standards.

64~ CQmm~Dt: The statement {on page V.13 of the Technical Support
Document (TSD) that HFC-152. is "conmerci.l1y ava;lil·ble ll 1s .isleldinge It

1s not conmerc1al1y available .t this time 1n the quantities needed for its

use in consumer products, nor·is sufficient plant capacity planned for any

time within the period covered by this regulationG (CSMA)

Agency Response: The statement on page V.13 of the Technical Support
Document (TSD) refers to the reformulation options described for ler~sol

cooking sprays0 The statement that HFC-1521 is conmercial1y available
refers to the fact that HFC-152a is currently being used in some consumer
products (such as hair mousses)e While the quantities available It this
time may not provide sufficient amounts for I large segment of the consumer
products ;ndustry, quantities are nevertheless .vailable for individual
products@ In addition, increased production is possible if consumer product
manufacturers ma~e I commitment to purchase the product in sufficient
quantities to make increased plant capacity profitable for HFC-152a
producers. As stAted in the lSD, the use of HFC-1521 to comply w;th the vae
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standard for aerosol cooking sprays is not necessary. It l$ simply another
option that is available to manufacturers.

66. Cgmment: In regard to the product efficacy discussion in the ISO. the
ARB may be confusing two uses of the ter~ Nefficacy~; one 1$ how well the
product accomplishes the task (e.g. how clean did the use of the product get
the surface). and how efficiently the product does the task (e.g. how·much
cleaner was needed to attain a certain level of cleanliness). The former is
more important component of consumer preference. the latter the critical
component in determining what the emissions are per use. (CSMA)

Agen,~ RJ~~n~: The discussion of product efficlcy in the lSO. pages
VII.3S to VII.38, does not confuse different uses of the term "efficacy".
The ARB staff aCknowledges that the term Mefficicy· Cin be defined in
different ways such as: (1) how well the product .cc~plishes the task: and
(2) how much 1s needed to accomplish a given tlsk. Both concepts were
considered in the TSD discussion.

66. tommeni: The EPA hAS identified cltegories of consumer products that
are $ourees of indoor air pollution. I think it would be wise of you to
WOfk with the CaHfol"'!I'lh l::ner~y CtJlOO'liuiof~ wMth hu dom!! II fiir amount of
ln~estigation on indoor air pollutants. (EHN)

Ag~D'JLR~: The consumer product~ regylatio~ W.$ developed to
address ambient (1.e .. outdoor) all'" qll,uality standards for Olon@ Ind PM-lO
(p~rticulate matter less tha~ 10 Mic~o~s equivalent aerodynamic diIIDeter).
Although a reduction in vae emissions may also result in indoor air quality
benefits 9 the regulation was not intended to address this problem. However.
the AR8!s Research Division hiS been investigating indoor air quality l$sues,
for some time in cooperation with other government agencies including the
EPA and the Energy Commission. Issues associated with indoor air pollution
ire complex and Cin be better addressed in a separate rulemaking action.



67~ Comment: A separate set of standards should be included in the

regulation for metered a~r product systems, 1n~ludlng air fresheners and
insecticides, which automaticil1y dispense product ingredients0 The
standards for these products should be 70 percent on January I, 1994~ Ind 30

percent on January 1, 1998~ (TelP)

Agency Response: We do not agree that I separate set of stlnd~:ds 1

metered air product systems 1s appropriate Of· necessary@ Metered I

product systems can be designed to dispense active ingredients for 1qu1ds,
aerosols or solid matriles~ Data collected from the 1991 Consumer Products
Survey shows that there are products currently available in a wide variety
of product forms which can comply with the adopted standards for each
sUbcategory of regulated products0 Therefore. it is not necessary to
establish separate standards for this type of dispensing device.

6B~ Comment: California Health and SAfety Code section 41712 provides a
broad mandate to regulate consumer 'products 0 Th;s;s not a mandate to
simply regulate all consumer products to the maximum extent poss;·ble, but it

is instead I mandate to maximize emission reduct1onso I believe the
indiscriminate regulation of all consumer products makes no effort to
maximize emission reductionso I am prepare~d to offer legislation to clarify

the ARBls authority to seek max;mum overall reduction in reactive organic
compounds if you believe clarificAtion is necessaryo I would suggest that
the Board seek I more efficient regulatory strategy to Meet our shared
objectives of clean air in Californile (AT)

Agency Response: We do not believe clArification of the ARB's
authority to regulate consumer products is necesslrYG The ARB hiS not
attempted to indiscriminately regulAte 111 Iproduct c~tegoriesf but has
instead pursued a rational strategy to mlli.lize emission reductiens. In
deciding which consumer product categories to regulate t the ARB endelvored
to choose those cAtegories with the maximum potentiAl fer emissions

reductions, taking into account the availAble dati, and the technological
and commercial feasibility of reformul.tion optionSe While this hiS net
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baan an easy process. we believe that the resulting regulatory standards
constitute an efficient and cost-effective strategy to implernent the
legislative mandate of Health and Safety Code section 41112.

69. Comrmmt.: The ARB should supply data sUrmlaries fr'om the ARB's 1991
consumer products survey on Phase I products as was done for Phase II
products. We believe that some of the Phase I standards should be
revisited. and this cannot be accomplished effectively until this data is
made available. (CSMA)

Agenc)lResponse: As staff resources permit. the ARB intends to
prepare summaries for the Phase I product categories. We hope to release

much of this information in late 1992 or early 1993. If this or other
information indicates that some of the Phase I regulatory standards should
be revisited. appropriate action will be taken to modify the Phase I
standards.

100 t.~: The reactivity of different vae species was not considered
as it has been in the ARB's regulations affecting alternative motor vehicle
fue'I:L (CSMA)

Ag~D~'iL R~:U;l2J1~,: This comment is addressed in the responses to

CO!mlents 36 and 37.

11. kQl.1ll1.ml:t: The lists of complying products in Table 4A of the staff

Report pr'ovide a misleading picture regarding the ability of all products in
the category to comply with the standards. Some products such as brake
cleaners. carburetor-choke cleaners. fabric proteetants. hou$ehold
adhesives. and insecticides comply due to the use of 1.1.1-trichloroethane
(and in some cases methylene chloride) and therefore will no 'longer be able
to comply with the regulation when these compounds are phased out and

replaced with VOCso In some other cases. such as disinfectants. the
t~tegory represents a broad range of products. and most of the complying
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products serve different functions than most of those that do not complye

(CSMA)

Agency Besponse: We do not agree that the list of complying produ", S

in Table 4A of the Staff Report is misleading. The discussion in the S4
Report clearly indicates that Tables 4A and 48 list the number of produ;

that cyrrently comply with the proposed standards~ It was not impl ied-Elt

all of these products would be able to retain the same voe content in
future~ Furthermore, the use of 1,1,1-trichloroethane is extensively

discussed in chapter VII of the lSD, and the discussions pertaining to each
relevant product category also address the ability of products to complye

We believe that it is feasible to meet each proposed standard without using
exempt compounds such as 1,1,1~trichloroethane or methylene chlorideo
Regarding disi"nfectants, staff does not agree that most of the complying
products serve different functions than most of those products that do not
complye In proposing standards for each product category, the staff was

careful to ensure that complying products meet the functional requirements
of the product category, and serve the same function as those identified as
IOnoncomplying products 8l

e

Comment: In pages 49-53 of the Staff Report, we believe that cases
where u chemical reactions transform VQCslI may be more abundant than has been

thus far consideredo In addition to the polymerization and wastewater
biodegradation examples cited, there may be significant amounts of VOCs that
are combusted into non-VQe species before they reach ambient aire (CSMA)

Agency Response: In considering this issue, staff re~iewed the best

and most current research regarding the environmental path of vae emissions
to the atmo~phereo The ARB staff is not aware of any independent studies or
additional information (other than those cited in the TSD and Staff Report)
suggesting that chemical reactions that transform VOcos may be more

prevalent than shown by current research$ With regard to the polymerization
and wastewater~biodegradation examples cited in the TSD, staff would like to
emphasize that it is inappropriate to assume that the behavior of

-82-



cyanoacrylate adhesives or the "down the drain" studies (laundry detergents
and hand dishwashing soaps) are applicable to other products. Also. staff
is not aware of any evidence to date that would support the commenter's
speculation that there may be significant amounts of voe's that are
combusted into non-VDe species before they reach the ambient air.

73. kommeot: The ARB's discussion on product efficacy in the section of
the Staff Report titled "General Issues" confuses a number of very different
issues and factors. Many tests are available that can provide precise and
accurate quantitative measurement of efficacy for a certain. specific
product function. This may be the only function of that product. or one of
many. If there are ather functions. specific protacols can often be
developed to measure the efficacy of the products in those functions as
well. The usage rate for the product depends on what function it is being
used far. as we'll as the percej~a efficacy af the product by the person
using it. and because of this human factor is more difficult to determine
precisely. But just because it is more difficult to measure precisely does
nat mean that it wi 11 not occur. It is aho 'important to understand that
maximization of quantitative efficacy may not always lead to maximum
consumer acceptance. In same cases. consumers 11 be perfectly willing to
use mare B "less iClciaus" product. as lang as their task can be
completed and their goal attained. (CSMA)

Ag~ncy Res~: We believe that the discussion in the Staff Report
(pages 51-52) correctly addresses the issue of product efficacy. The
discussion presented by staff was intended to reveal that. although each
company may have test methodologies which are used to determine specific
performance characteristics of I product, there often exists no generally
accepted standard among members of industry an how a particular product's
efficacy will be determined. As indicated in the Staff Report product

efficacy is determ'ined by o1JI variety of factors which include: product
marketing, advertising, cost. promotions, fragrance, consumer perceptions
and product convenience. The. availability af test protocols Dr the
Willingness to develop them is not the sDle determining factor for a



productes successc Whether a product is identified as efficacious or

becomes a market success depends on a variety of factors that cannot always

be measured or determined with a high degree of accuracy@

74¢ Conment: Some of the modifications made to the definitions prc(,',::.,u;t

categories and other provisions of the regulation between the surve anc
this final regulation have resulted in products being covered by th s
regulation that were not required to be reported in the 1991 surV0Y, and

will have to be the subject of additional survey submissionsQ W8 urge the
ARB to reissue corrected data summaries so that a more accurate database is

available for further reviewc (CSMA)

Agency ResPQD~§: The ARB staff does not feel the release of
additional data sunmaries will be necessary& However, if sufficient
information is presented to ARB staff which indicates that it will be

necessary to correct and reissue Phase II data summaries, appropriate action

will be taken as staff resources permito

75. Comment: Pages V~1-V885 of the Technical Support Document described
an extensive array of potential mechanisms for lowering the voe content~

However, it is not acknowledged that many of these approaches will fail due
to such factors as the time and expense involved, technologies that are not

sufficiently developed to be acceptable to consumers, or simple lack of
technical feasibility of these solutions for most or even all products.

Weighted dip tubes, for instance, are cited as being available in Europe,

but they have not yet proven to be commercially feasible for any but low
volume, marginal products, and would present significant technical and
commercial riSKS to high-marKet-share, h;gh volume products in the t;me span
the ARB is proposing in these regulationSe (CSMA)

Agency RespQn~~: The discussion provided in the TSD was included to
give the reader a general overview of the technologies and approa~hes that
exist that may be used to help reduce the vae emissions from consumer
products 0 The examples given were based on technologies currently in use
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~i1d ones that have been successfully used by some compar'des, However. staff
did nat intend to suggest. Bnd did nat state. that such technologies are
suitable for all products. As for the "Weighted Dip Tube" technology. staff

simply identified this as an available alternative that can be explored by

manufacturers,

16. CQ~n1: There are hundreds of small brand names, private labels.
stare brands~ mail order products. and non-retail industrial and
institutional products. which were not included in the ARB's survey. (CSMA)

AgencY~Respo~: Although every effort was made to survey a 11
affected parties. ARB staff acknowledges that the survey did not encompass
all possible sources of consumer products. However. among the hundreds of
t:ompiul'ies surveyed were the '"HAPPI Top 50" companies whidl make household
and personne'l products and industrial and institutional products. As
reported in the July 1990 issue af ~HAPPI.'" In industry trade journal. "The
I,IAPPI Tap 501 companies probably accmJl'lt for well oller 90 percent of the
tDt~l sales of products in our field." Since responses to the survey
include the HAPPI Top 50 companies. staff is confident that a sufficient
number af campantes hBve been s provide I valid representatiDn af

lit ~

CJ)DlnU!![]'t: Severa1 sma 11 marketers whose products appear' in ARB's
s~rvey are not apposed to using hazardous c.hemicals (such as methylene
chloride) or ozone-depleting compounds (such as ercs and 1.1.~

trichloroethane) and may gain an unfair advantage aver the conscientious
marketer attempting to continue to offer the safest. most effective
pf~aducts. (AP)

~: Products that use exempt compounds, which may be
hazardous chemicals. will nat gain an unfair advantage becausB the use of
mast such chemicals will be restricted Dr phased-aut in the future. thereby



forcing manufacturers to reformulate their productso With respect to ozone~

depleting compounds, it should be noted that section 94509(e), prohibits all

new uses of olone-depleting compounds such as CFCs and 1,1"1
trichloroethane$ In addition, the production of olone-depleting compD~ 1ds

will be completely phased-out by the requirements of the federal Clean ir
Act, thereby restricting the supply of these chemicals and causing the us
to become prohibitively expensive. Aside from olone-depleting compour~~s"

regulatory efforts are also underway to restrict the use of other ha~lrdous

chemicalse For example, the ARB has identified methylene chloride a
toxic air contaminant and is developing regulatory action aimed at
restricting its use and emissions~

786 Comment: Section 94509(g) should be modified to also exempt reporting
requirements in section 94513 for products contain;ng only impurities of
olone-depleting compounds. In addition, the word "this" should be deleted

since it is an incorrect reference and was apparently carried over from an
earlier draft of the regulationo (PG)

Agency RespQns~: The first suggested change is not necessary because,
reporting requirements for ozone~depleting compounds in section 94513(b)(1)
already exempt the reporting of impuritiese Section 94513(b)(1) specifies
that only compounds lOin any amount greater than OGl percent by weight U are

to be reportede Regarding the commenterBs second point, the inclus;on of
the word "this" was a typographical errore The word has been deleted as
suggested by the commentero

190 -Comment: Several categories of products now listed under Phase II of

the Table of Standards include products that currently contain 1,1,1
trichloroethane, a chlorinated solvent that is excluded from the definition
of volatile organic compounds, but is included in the list of ozone~

depleting compoundse The use of 1,1,1-tr;chloroethane in these consumer
products will have to be phased out and most will have to be reformulated

. within five yearse In Virtually every case, this reformulation will require
organic solvents, unless something comes forth that we don~t know about
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today. For several of the voe content standards being proposed. there have
been no technologies demonstrated to allow safe and efficacious products
that would meet these voe content standards without the use of 1.1.1
trichloroethane. These standards may have to be changed. (CSMA)

Agency RespDns~: We believe that the standards for all product
categories are achievable even accounting for the phase-out of 1.1.1
trichloroethane (TCA). This issue has been discussed at length in the
'"Technical Support Document (TSO) (pages VlI.1-V.U.G). As stated in the
ISO, there are complying products in all product categories (except for
'"fabric protectants'") that do not contain TCA or other exempt compounds.
For fabric protectants, the industry leader has stated that non-TCA vac
complying technology will be available by the effective date of the
standard.

~~ Registration

80. t.QlDll~nt: The definition of "product. category'" should be modified by

deleting the language that limits the app'licability of the definition only
the registration section. section 94613. Standards in the ARB regulation

are .11 based an provided in the vac survey. This means that the
standards Ire valid only if product categories utilized in the registration
are also applicable in the whole regulation, If the definiti©n is not
applied universally in the regulation. then the entire regulation is without
basts and the standards cannot be shown to be technologically and
commercially feasible, (PG. SDA)

~J2..D.S.il.: The definition for IIProduct Categowy" was changed as
recommended by the commenter.

81. ~: E1 iminate the overly burdensome and urmecessary requirement
to submit prCHluct labels as part of the registraltiol'l process. Revise
section 94613(a)(3) as follows:



U(a)(3) the product brand iRa ~aBe~ for each consumer product subject
to reg; strat ion 0 Bm

Labels change frequently, but mostly in minor waysQ The basic
information on the label is consistent, but other information can vary from
size to size, or between special promot;onal packages such as price~off

packso Keeping track of all the labels can be a major effort for
manufacturersQ Submitting them and expecting the ARB to keep them all
straight is an unnecessary burdeno If the ARB needs certain information
found on the label, such as dilution ;nstruct;ons or product category, then
it can be specifically requested on the registration formo Many product
labels are printed directly onto the container, which may be small or as
large as 55-gallon drums-e Obtaining and filing product labels and

containers, while attempting to keep up with current product labels, would
represent a significant expenditure of ARB resources that would be better
spent in other areaS0 (CSMA, PG, SDA)

Agency RespQns~: Section 94513(a)(3) has been modified to require
product labels to be submitted only upon request of the Executive Officere

This modificat;on will avoid the problems identified by the commenter while
allowing information to be selectively obta;ned in cases where it might be
useful to the ARB8 S ongoing research efforts on product usage and emissionse

820 Comment: Delete the requirement to report the level and identity of
each olone-depleting compound and fix a typographical error in section
94513(b)(1)o Revise this section as follows:

n(b)(l) In addition tOe0othe following products, the total net

percent by weight eJ ea6~ olone-depleting compound~ which 46

ALA listed in section 945089(e~) and containedo~opercent by
weighte ll

As argued for sections 94513(a) and 94513(c), the specific identity
and level of non-VaCs should not be required in this registration sectione
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The phrase "in any amount greater than 0.1 percent by weight- 1s intended to
exempt products containing only impurity levels of DIone-depleting compounds
from the requirements of this section. However, the placement of this
phrase is aWKward and it is unclear what noun the phrase is 'intended to
modify. ThUS, it is recommended that 94509(9) be modified. as previously
indicated. (PG. SDA, CSMA)

~~: ARB staff does not agree that it is appropriate to
delete the requirement to report the weight percent and identity of each
DIone-depleting compound. In order to ensure compliance with ARB's policy
of Mno net increase of ozone-depleting compounds" and to monitor usage
trends it is necessary to collect the weight percent of ~, Dzane-depleting
compound. Regarding the commenters statement about the grammatical
awkwardness af the sentence structure, punctuation was added to section
94613(b)(1) to improve the sentence syntax. The typographical error cited
by the tommenter (the reference to section 94508(c) instead of 94509(e» was
also corrected"

83..~at: Delete section 94513(c.), Due to the magnitude af the burden
assoctated 1s tan. adding products to those which must register
5 ld done without allOWing all concerned parties an opportunity to
offer their view~. A proper rulemaking procedure is the appr"opriate means
to achieve this. Thts way" all interested parties have the opportunity to
comment an the appropr"iateness af that particular registration request.
Also. the regulation should explicitly state how deletions from the list af
categories to be registered are to be formalized and anr!Dunced. (SDA. PG,
CSMA)

~~n1~~ The language of section 94513(c) was adopted by the
Board as part of the 1991 Phase I rulemaking. and only minor clarifying
modifications have been proposed as part of this Phase II r'ulemakingo As
explained in the Phase I rUlemaking. the legislature has directed the ARB to
gather information and conduct research of the sources of air' pollution in
California (see Health and Safety Code section 39607 Ind 39701). and has



granted the Board broad powers to fulfill this statutory mandate (see Health
and Safety Code section 39600, 39601, and 41511)e Health and Safety Code

section 41712 also specifically states that the Board is to adopt consu:sr
product regulations only if Uadequate data'! existse Section 94513(<<:) i

necessary to give the Board sufficient ,flexibi 1ity to cent inue its rest:,'; ch
program, and to rapidly modify this program as increased knowledge revi S

consumer product categories that need to be further examinedo The Boa:
also believes that the requested registration data is readily availab from'
company records, and that, given this fact, 90 days is a more than a~8quate

time period for companies to compile the informatione By including this
provision in section 94513(c), the affected pUblic is being placed on notice

that such information may be required in the future~ In addition, section
94513(c) has become ever more essential to the regulation because section
94513(a) has been substantially modified to reduce the burden on
manufacturerse As modified, section 94513(a) requires only a Bl one time U

submission of datae Section 94513(c) allows future data requests to be more

limited in scope in order to avoid imposing a broad data requirement on all
manufacturers 0 The commenterns suggestion that a separate rulemaking be
performed for each data request is simply not practical (given the long lead
time inherent in the rulemaking process) and is not legally required in
light of the ARB' s broad grant of authority in the Health and Safety Codeo
It should be noted that a request for data imposes only minimal obligations
on manufacturerse If the ARB desires to use collected data in any

subsequent rulemaking to impose regulatory standards, an opportunity for
additional notice and public comment will be provided as part of that future
rUlemaking action~

840 Comment: If section 94513(c) is not deleted, at least require that
additions to the list of products required to submit registration
information be based on entire categories of products, not just individual
products, as the current language would permito If a'product category
warrants study by the ARB, then all members of that category should be
investigated~ Revise this section as follows:
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~(c) Upon 90 days ...may also require a manuflcturerA to supply fer
any consumer product~~ that the Executive Officer na
longer necessary." (PG)

~~: The suggested modification is nat appropriate

because there may be times when scientif'ic data is necessary only on a few
products~ or only an a specialized SUbcategory of products. In such cases
there is no reason to require that ill manufacturers in a product category

be SUbjected to unnecessary reporting obligations.

85. tQmmftDt~ We strongly oppose reporting of specific contentrations and
chemical identities of all Table B and LV? compounds in f'eg!.Jlated consumer

products. As recogn i zed by ARB. these compounds are either neg 11 9i bly
photareactive Dr af such low volatility that they do not contribute to the
formation of ozone. These compounds and their concentrations are highly
confidential Ind the ARB hiS inadvertently released confidential vac data 1n
the past despite published assurances. Failure to maintain the

eonfidentialit.y of the more detailedtnformatian now being requested by th~

ARB could lead to disastrous business results for a manufacturer.
llect:itm s data h not necessar'y 'f'm" the ,ARB to implement 'its

regt specific chemical name.
associated CAS number. Ina the concentration of each Table Bind lVP should
be deleted fram the regulation. In addition. the information is sa
sensitive that it should be considered for collection only if there is no
ather way for the ARB to implement its statutory mandate~ which in this
ClUe. clearly does not meet this test. (PG. SDA. CSMA)

AgenC~"~RQDS~: In response to the concerns expressed by the
cornmenter, sections 94513(a)(9) and 94513(a)(10) were mQdifi~d for Table B
and lVP compounds. The modified language requires D~~ the reporting af the
specific chemical name and associated CAS number for these compoundS, The
requirement to also specify the concentration of each Table Band lVP has

been deleted. This modification will protect the most sensitive information
(toncentration)~ while allowing the ARB to obtain s~ffici information to



fulfill its responsibilities. The remalnlng information will allow ARB
staff to establish a ubaseline u to track. rule effectiveness, the use of
exemptions by manufacturers, and the potential impact on air quality.
Furthermore, it is necessary to have this information to facilitate ARE
product testing and enforcement of the regulation* We would also note hat
although the conmenters apparently do not trust the ARB1s procedural

safeguards, sections 94513(d) and 91000-91022, Title 17, CCR~ contain
substantial protections for confidential data submitted by manufactu t s~

The ARB is conmitted to following these procedures for all confident' '1 data

submissions0

l@ ·Sell-Through- Period

86. Comment: CSMA and CTFA sponsored a study which measured the age (from
date of manufacture) of a number of consumer products found in several types

of retail stores in the los Angeles/San Diego areaSe The data indicated
that in every product category that was surveyed, 20 percent or more of the

products were still on the retail shelf 1 to 2 years after the date of
manufacture in at least one type of retail outlet~ The study also indicated
that as much as 10 percent of the consumer products remain unsold after 2
years0 This study shows the need for a greater than 18~month sell-through
period for existing consumer products in order to avoid costly product
recallsc (CSMA, CTFA)

Agency Response: We do not believe that the CSMA/CTFA data shows a
need for a greater than IS-month sell-through period~ The presented data
showed .Qll.ly the location where products were purchased, and the date these

products were manufacturedc The data did nQ1 account for the length of time
the products remained in the manufacturer!s inventory, distributorls

inventory, or reta;ler~s i~ventory before actually be;ng placed on the

shelves for direct sale to consumers 0 In some instances, due to the

periodic shifting of inventory between and within distribution or sales
centers, some products may remain in storage much longer than other products
resulting in their being sold latero The results of the CSMA/CTFA study are
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therefore inconclusive. and do not contradict the ARB staff conclusions set
forth 1n the Technical Support Document (lSD).

As described on pages VII.26 through VII.35 of the ISO. ARB staff re
evaluated the information gathered during the development of the Phase I and
II regUlation and conducted its awn survey of retail businesses to determine
the typical sell-through period. Based an the information obtained and the
analysis set forth in the ISO. staff determined that a one-year sell-through
period is sufficient and that. in general. product recalls will not occur.
However. after taking the staff recommendation and industry testimony inta
consideration at the hearing, the Board decided to modify the regulation to
provide an IS-month sell~through period for h2th the initial effective date
~ any future effective dates specified for the product category. The
additional six months provided by the modified regulations will allow even

mare assurance that sufficient time will be available for Molder" products
to clear the retail shelves .. Furthermore. the regulations 1150 provide that
adequate time will be available far the sen--through of products subject to
future-effective standards.,

reduce patential recalls wholesale
dhtr i IJ,utors ~'H'1Id retifA i 1er's. ARB stiilff has a1so undertaken an extens he

effort to inform businesses of the consumer products regulation and the
sell-through provisions. This effort has thus far resulted in notices and
announcements being sent to both members and non-members of various
distributor and retailer associations and the development of a consumer
products information packet containing the r"egulation and ather pertinent
-j nformat i on.

81. tQ~: Many retail channels of distribution take two years or more
from the manufacture date to clear that product through the distributor and
retailer to the consumer. If the sel1~through period is req~ired within one
year of the effective date af the standard, significant quantities of the
old product will be left tn many ret~tl establishments. especially for
smaller retail establishment50 This 11 create an unjusttfi Ie burden an



the entire national distribution systems that will already be strained with

the need to supply reformulated products for one stateo (CTFA)

Agency Response: At the January 9, 1992 board hearing, the one-year
sell-through period was amended to 18 months6 This extension allows an
additional amount of time for retail businesses, especially small
businesses, to rid their shelves of lIold ll products and minimize any raca i

or burden on the distribution system. As discussed in the response to he
previous comment and on pages Vll026 through VIIe35 of the TSO, ARB st~ff

has extensively investigated these and other issues and concluded that

businesses will not suffer significant adverse impacts due to the length of
the sel1~through provisiono We also disagree with the commenterls statement
that it takes two years or more from the date of manufacture to clear a
product through the distributor and retailer to the consumere This issue is

also thoroughly discussed in the response to the previous comment and in the
TSDe

880 Comment: From their own survey described on pages VIIG26 through
Vlle35 of the TSO, ARB staff concludes that a one-year sel1~through period
is adequate for most of the consumer products surveyed 0 We disagree that
these conclusions are valid for the following reasons:

(a) the survey fails to take into account the time a product is in
the distribution pipeline prior to reaching the retailer or the
amount of time the product ;s in a warehouse or other storage
prior to being placed on the retail shelf,

(b) although flawed, the survey still demonstrates that 11 percent
and 13 percent of stores having annual sales of less than

$3,500,000 and $500,000 respectively, have typical sell-through
periods of more than one year, and 2 percent have sell-through
times over three years at both income levelse When comb;ned w;th
the AUdits & Surveys stUdy which measures the time from the date
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period of less than 2 yearss This survey shows what is occurring at this
time, withQut any incentive to meet a compliance date by clearing the
shelves of older productso We believe that once t~e regulations become
effective retailers will have both ample time and sufficient incentive to
ensure that noncomplying products are soldo This will further reduce the
already small number of products which do not sell in 18 monthsG
Furthermore, as explained in the response to Comment 86, ARB staff is also
working with distributor and retail associations to inform members as well
as non-members of the regulation and sell-through provisions so that
adequate time will be provided for everyone involved$

(c) We believe the survey provides a valid representation the sel1-
through period for products sold from retail storesG The survey questions

were constructed to simply ask the respondent to indicate approximately how
long, in years, the products in each category stayed on the shelves before

being sold. The questions are direct and contain simple language to avoid
any confusion or misinterpretations on the part of the respondentG For
small retail businesses, the respondent is usually the owner because he or
she cannot afford hired help~ Since the small business owner is usually in
the best position to know how quickly products are sold off the shelves, the
survey may actually reflect a higher degree of accuracy for small
businessesQ

(d) We disagree that the residence time of individual products'should best
be represented by the most extreme portion of a frequency distributione The

survey was not intended to discover the longest time it would take for every

single product in a category to be sold off the shelves0 This would bias
the response to favor only those products which took the longest to sell and

neglect the effect of those products that sell in a short timee The survey
was intended to obtain a general picture of the typical time it takes for
the categories being surveyed to be sold off the shelves0 Therefore, we
believe a response represent;ng the average time it takes for the products
to be sold ;s appropriate for the survey, and can serve as a valid reference
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point for determining the length of the sell-through pertod in the

regl.llat iems.

89. ~o: Under the California Clean Air Act 9 the South Coast Atr

Quality Management District is required to achieve expeditious progress
toward clean air. Therefore. the shortest feasible sell-through period Is
recommended to allow orderly transition to lower vat emitting products. The
is-month period appears to be reasonable for this application. (SCAQMD)

Ag§,r:II:Y: RlU,QQDU.: We agree wi th the coment and have increased the
sell-through period in the regulations from one year to 18 months.

90. t~: The time limitation on the sel,~through period should be

eliminated because the average time from manufacture to final sale varies
greatly according to company, product~ and distribution system. The
limitat ion would require an unnecessary reta n of products because who lesa le

distributors and retailers would not be able to sell all of the existing
inventory produced prior to the compliance date. The standards should be
applicable based on a product's date of manufacture because it provides a

tletar CIJtoff pcdnt for> which ma,nufacturers must take act'iOilfL ARB staff's

this might result in stockpiling is unfounded because this
practice is against the practice of modern manufacturing and distribution.
The consumer produ~ts market emphasizes the minimization of inventory for
j~st-in-time delivery to reduce warehousing cost. If ARB staff continues to
have concern about stockpiling. specific language that addresses this
practice should be proposed, (CSMA. PG)

~~: We do nat agree with the comment that the sel1
through period should be eliminated Dr that unnecessary recalls would occur.
These issues have ben thoroughly discussed in the response to Comment 86 and
pages VII.26 through VII.35 of the TSD. Regarding the commenter 8 s
suggestion that the standards should be based on a product's date of
manufacture~ the Board determined that this was not appropriate. A
regulation that is b~$ed on the date of manufacture would fiot achieve



emission reductions as quickly as the sell-through period because
manufacturers would be encouraged to maximize production of noncomplying
products until the last possible dayo Such products could then be
stockpiled and sold in California for many yearse Such a regulation would
also have serious enforcement problems. because fraudulent manufacturing
dates could be placed on products, and it would be very difficult to veri y

that a particular date was inaccurateo An IS-month sell-through period w'jl1
minimize these potential problemse

Contrary to the commenter 8 s feelings, the ARB believes that the
potential for stockpiling is a ser;ous one. In some cases reformulated
unewu products may cost more than u old ll products, thereby providing an
economic incentive for stockpiling that does not now exist$ Furthermore,
stockpiling has occurred in the past for other environmental regulations
that have used sell-through periods (ieee, local district architectural
coatings regulations)$ The approach taken by the ARB is clear and
straightforward, and will avoid the potential problems much better than
trying to draft vague and probably unenforceable language that would somehow
address I8 s tockpiling practices U

, as the conmenter suggests~

91~ Comment: The extension of the sell-through prOV1S10n or any other
delay in the implementation of the standards is unacceptable because the
public expects results from the regulation soon. The Sierra Club points out
that industry invariably develops new technology through research to meet
the regulatory standards which they have protested. (SeC)

Agency Response: While we are sympathetic to the concerns expressed
by the commenter, the ARB recognizes that all companies cannot simply change
their technology IlovernightOIe The regulations have been carefully developed

to allow adequate time for companies to develop and market complying

products * We believe this is a fair and practical approach which will not
impose undue hardship on consumer product manufacturerSe Regarding the
extension of the sell-through period by six months, the Board believes that
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been changed to 18 months to allow additional time to sell noncompl ng

products~ Also, ARB staff expects that manufacturers will assist
distributors and retailers in identifying which products do no comt with

the specific vae standards in the regulations. After all, manf",,'facttL 'oS

have a strong incentive to both maintain good relationships wi thei
customers and to avoid legal liabili'ty for' sales of noncomplyi pro:'" ts

distributors and retailers. This type of cooperation will hel to vent

products from remaining on the shelf longer than 18 monthso inal'
sellers of consumer products have a great deal of experiene" )!ith :lentory

control of their products and any changes that need to be made would be
temporary (until older noncomplying products have all been sold) and would

not require the creation of an entirely new inspecti~n and monitoring
system@

940 CQDlDent: We urge ARB to establish no sell-through limitation that
provides less that three years for legally-manufactured products to be

cleared through the channels of trade in Californiao (CSMA)

Agency RespQns~: While it is not necessary to provide a 3-year sel1

through period, the regulation has been modified to provide an IS-month
sell-through period. The Board concluded that an l8-month sell-through
period will provide an adequate margin of safety to insure that extensive
product recalls will not resultG The full rationale for the sell-through
period is provided in response to Conrnents 86, 87 and on pages VII~26

through VII.35 of the TSD&

95~ Comment: The one-year sell-through period in section 94509(c) is not
adequate& We understand the Board's concern that U stockpiling U of

noncompliant products will occur~ However, we do not believe that it will
occur because of the finite amount of space that meets National Fire

Protection Association (NFPA) standards for aerosols designated "Level 3" by

NFPA Code 3080 In addition, economics and prudent business practice
preclude carrying excessive inventorYe The stocK turnover rate w;11 remain
constant, while at the same time, the products that can be offered for sale
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will be limited to the complying products. Finally. a sell-through period
that is too short will result in product inventories that will have to be
handled as hazardous waste. Smaller stores might not realize that these are
hazardous wastes and dispose of them 1n landfills. (HC)

~~: ARB staff has determined that an 18~month 5e11
through period is appropriate for the consumer product categories being
considered. and that extensive product recalls would not result. The full

rationale for staff's decision is provided in response to Comments 86. 87
and on pages VII.26 through VII.35 of the lSD. In addition, ARB staff has
already notified distributors and retailers and their associations about the
upcoming requirements in order to give them ample lead time. ARB staff will
aho worK with additional distributors. retailers and associations in the
future to ensure that they are aware of the requirements of the regulations
and have time to plan accordingly, Given the long notice and lead time. it

is not credible to believe that significant numbers of products w'ill be
disposed of as hazardous waste. Furthermore, it is not economically prudent
for small stores to dispose of noncomplying products when many of them have
Igreements with distributors to "sell back" Dr get credit for unsold
products" With r"esped to the commenter' s be 11 ef that stoclq:d 11 ng wi 1'1 not

occur. stiff believes that while the ffiajar1 af industry may nat stockpile.
there 1s I very reBl pDssibility that some stOCKpiling will occur.
Exper'iences in ather areas such as architectura 1 coat ings has shawn this to
be the case (see response to Comment 90 for further discussion of
stockpiling).

96. C2um~l1t: If the Board wi '11 not support the concept of a11 owi ng the
products to enjoy their natural shelf life, we would support I 3-year se11
through period. with a cutoff manufacture date consistent with the Table of
Standards. Data will be submitted by CSMA and eTFA showing the minimal
effect af extending the sell-through period to three years. (He)

~~ni§: At the Board hearing~ the ARB decided to e~tend the
ane year sell-through period to IS-months. The Ba~rd ba$ed i decision in



part upon information from ARB staff's retail store shelf survey. The
results of the survey show that the vast majority of the products clear the
shelves within one year~ An additional six months has been provided 0

allow slower moving products extra time to clear the shelveso With ~spect

to the data submitted to the ARB staff regarding the sell-through pe~ ad
based on the date of manufacture, we believe the results of the stU{ arr
inconclusive~ Our explanation for this conclusion is given in the ,'~sporii:se

to Conrnent 86~

976 Comment: We are concerned by the limited, now 18 months, sell-through
provisions provided for consumer products. The average time from
manufacture to final sale varies greatly according to the company, product,
and distribution system@ Many smaller companies and retailers and less.
well-known specialty products have much longer sell-through requirements
than the IS-month sell-through period currently proposed~ (CSMA)

Agency Response: We do not agree with the comment that many smaller
companies and retailers have much longer sell-through requirements than 18
months@ As shown in the TSD on page VII.32, 87 percent of all products were
sold within one year and 97 percent of all products had a sell-through
per;od of less than 2 years~ This survey shows what is happening right now,
when there ;s no incentive to meet a compliance date by clearing the shelves
of older productse ARB staff bel;eves that, given the IS-month sel1~through

period, small retailers will have ample time to ensure that noncomplying
products are sold0 Many small retailers also have IIbuy back: no agreements
from their distributors if certain products are not sold within a given
periodo This would further reduce the already small number of products
which do not sell in 18 monthse For these reasons, ARB staff bel;eves that
small businesses will easily be able to sell the vast majority of their
products within the IS-month period.

g8e Comment: The 18-month sell-through period may require an unnecessary
return of products, because retailers would not be able to sell all of their
existing inventory produced prior to the compliance datea Since the intent
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products industry has been aware of the proposed regulatory developments
since 1991~ In addition, at the hearing, the Board approved an additional 6
mc)nths for the sell-through period to provide further flexibil;ty to
d'istributors and retailers. To comply with the standards, in most casel:,

manufacturers will not need to develop completely new products but wil' only

nt!ed to reformulate existing productse Manufacturers have several
alternatives to comply with the standards, some of which are describea on
pages Vel through V&3 of the TSOe In other cases, manufacturers alrF:ay

have complying products and need not make any changese Regarding th~

concern for product recalls, this issue has been thoroughly discussed in the
TSD and in the responses to a number of the previous conmentso

Mo Technological and Commercial Feasib11;ty

This section contains general comments on the technological and

cctmmercial feasibility of the regulatione Comments on the feasibility of
the standards for specific categories of consumer products are contained in
SE~ction Pe

101~ Conmeot: Due to the potentially nega.tive economic impact of the

pr'oposed amendments to the regulation and the recent publication of a major

study by the National Research Council challenging the feasib;lity of
reducing ozone levels by limiting voe em;ssions, we believe the proposed
amendments may not meet the standards of necessity and technologically and
commercially feasible which are set forth in Health and Safety Code section
41112 ( b) G ( TAG)

Agency Response: As explained in the res'ponses to Connents 38-40, the

cOlnclusions of the National Research Counei') StUdy do Mt. support an

ar~~ument that the proposed regulations are unnecessary or infeas;ble~ The
economic impacts of the proposed regulations have also been thoroughly
addressed in the responses to Conments 15-29 and on pages VI01 to VI$7 of
th~~ Technical Support Document 0 Based on the analyses set forth in these
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and other respc.H'!ses. we believe the criteria of Health and S~fety Code

section 41112 have been met.

102. CQmm~nt: The proposed amendments to the consumer products regulation
fall short of the criteria in the CCAA which the Board must meet in
developing regulations for consumer products. We believe that the following
represent valid interpretat ions of some of the k.ey statutory requirements:

(a) The vac reduct ions must be techno log; Cil lly and COl11llerc 'itt lly

feasible. If' requirements are imposed that no product or company
can achieve wh;le maintaining that product's commercial
acceptability. then the requirement is not technologically and
commercially feasible.

(b) The ARB may only regulate reactive organic compounds.

(c) The ARB may only limit~ of VOCs from consumer products
and has no authority to regulate Vats which are not emitted. The
ARB also has no authority to regulate products that are not
CIJ)i'lsumer

(e) The regUlations must be found to be necessary. inclUding at a
Ininimum. an analysis showing that voe emissions from consumer
products will be reduced. We also believe that demonstrating
that a regulation is necessary also requires an analysis showing
that the standards proposed would result in a reduction in Olone
formation in non-compliance areas of the state. (CSMA)

Agln~~~~: In this general comment. the commenter (CSMA)
asserts that the proposed regulations fail to meet the requirements of
Health and Safety Code section 41712. However~ CSMA has not identified the
specific ways in which these requirements were not met. Other parts of this



Final statement summar;ze and respond to CSMADs more specific objections on

the proposed regulationso

With regard to the overall interpretation of section 41712 ti 1t is set
forth in this conment, we believe that this interpretation is esseT'it',;al.

correct with the exception that the regulations can be shown to be
IUnecessarylll without the kind of complex analysis proposed by the )rmler;)r~

Pages 9 to 14 of the Staff Report explain why a reduction in vor fraIT

consumer products is necessary to help solve California l s seri JS air
quality problemso In enacting the California Clean Air Act, the legislature

could not have intended that measurable voe and olone reductions must be
conclusively demonstrated for the proposed standards0 Such detailed
analysis is beyond the capability of current air quality monitoring and
modeling analysis g and requiring such a demonstration would prevent the ARB
from fulfilling the legislative mandate to lIooeachieve the maximum feasible
reduction in reactive organic compounds emitted by consumer productsoce"
(Health and Safety Code section 41712)0

l03e Corrment: We disagree with the ARB's interpretation of
gCtechnological1y feasible 'o which consists of a simplistic two part test:U(l)

the standard is already being met by at least one product within the same
category, or (2) the standard can reasonably be expected to be met in the
time frame provided through additional development effortsoOOThe first
criterion encourages lowest-quality productse Taken to its logical extreme,
water can be bottled and labeled as a cleaner, even if no one would buy itc
The second criterion hinges on the phrase, Olean reasonably be expected",
which should not apply to cases where there is no known technology that
allows compliance with the standard@ (CSMA)

Agency Response: The ARBI S interpretation of the term
Utechnological1y feasible ll is set forth on page 17 of the Staff Reportc The
discussion of this term was intended to briefly present the basic concept in

a simple, easily understood way, and this brief discussion is consistent
with how the term has been interpreted by the courts and the scientific
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community. While the commenter has eharactel·i:zed the disclJssion as
"simplistic". in actual practice the determination af "technological
feasibility" is a complex process that requires considerable staff
resources. The proposed VOC standards for each product category have been
arrived at only after careful analysis and extensive consultation with
affected industry groups. This process has assured that determinations of
technological feasibility for consumer products have not been subject to the
potential pitfalls suggested by the commenter.

104 • .c.mmumt: We believe that the term "commercially and technologically
feasible" is a single. interactive criterion. There could be standards that
have commercially feasible solutions or technologically feasible solutions.
but not both. It should also be noted that commercial feasibility is
critical to th~ effectiveness and achievability of the regulation, (CSMA)

105. Comm§Dt: Based upon the plain meaning of the term commercia'!. a
regulation is commercially feasible if it is suitable or adequate for
tanGeres, Therefore. to comply with section 41712(b). the ARB must consider
not only the available technology. but the impact of the Amendments on the
COIl'u,umer products 'indus and consumers. (TAG)

106, .c.mmumt: Technological feasibility must take 'into account the
feasibility af producing I product that accomplishes its task while
presenting no avoidable adverse effects. (CSMA)

107 . .c.mmumt. Commercially feasible must take into account whether that
product can be marketed in I form and at a price that will attain consumer
acceptance. (CSMA)

~: In the preceding four comments. the cammenters make
a number of general observations about the meaning af the terms
OOtechnologically and commercially feasible'". While it is not entirely clear
haw the commenters intend these genera 1 obser-vat ions to be app 1'i ad to
spe(; ifi c product categor i es. 'We neverthe 1ass be 1i eve that the commenters



have correctly identified several factors that should generally be taken
into account in determining whether a proposed standard is technologically
and commercially feasiblee The ARB believes that these factors have been
adequately considered for each voe standard set forth in the regulationSe

108e Corrment: The definition of uconrnerc;ally feasible u as explained;
the staff Report is legally incorrect. Staff's interpretation of this term

erroneously relies on Int~At;Qnal Harvester as authorityQ The standard
developed under International Haryester is inapplicable to Health and Safety
Code section 41712 because the case addresses the meaning of different
language under a different law~-the federal Clean Air Acto The language of
the federal Clean Air Act is not similar to Health and Safety Code section

41712; section 202{b)(5)(D) of the Clean Air Act deals exclusively with

determining whether technology is available, whereas section 41712(b)
specifies that ARB regulations must be both technologically gOd commercjalLY

feasibleo (TAG~ CSMA)

Agency Response: The ARBi S interpretation of the term IIcommercially
feasible u is set forth at length on pages 15 and 16 of the Staff Reporto We

believe that this interpretation accurately reflects the intent of the
legislature in adopting Health and Safety Code section 417120 The commenter
is correct in pointing out that the court in International Harvester "was
interpreting language which appears in the federal Clean Air Act, and that
the holding of this case does not constitute a binding legal precedent for
the interpretation of Health and Safety Code section 41712$ However, ARB
staff has not relied on this case as UauthorityU for our interpretation of
the term ucorrmercial1y feasible u

• Staff has simply utilized the reasoning
of the court in carrying out the ARB's responsibility to interpret and
implement section 41712e It is appropriate to utilize the reasoning of th;s
case because, based on staff's research of the various court decisions in
the area of air pollution law, we believe that the court in International
~arvestar was considering issues that are quite similar to the ones faced by

the ARB in developing the consumer products regulationso
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109. ~t: Staff's definition of "commercially feas<ible" fails to
consider the intent of the legislature in adopting Health and Safety Code
section 41712. as evidenced in the legislative history. The legislative
history of section 41712 supports the position that the Air Resources Board
must taKe the costs to the consumer products industry and consumers into
account when evaluating "colmlercial feasibility'" and regulating VOC
emissions. The desire for a cost effective pollution bi'll explains why

section 41112 was amended by the legislature to include language prohibiting
regulations that are not "commercially feasible". By relying on the
lDt~DatjQDftlJigrvesteLstandard. the ARB may in effect ban some product
forms on the grounds that consumer demand may be met by other product forms.
Such a ban would violate the legislature's intent by failing to consider the
potential costs to industry and consumers. (TAG)

Age~A~~~ For the reasons identified in the Staff Report
(pages 15 and 16) and the response to the previous question. we believe that
the ARB has correctly interpreted the meaning of the term '"commercially
feasible". While the cost to industry and consumers 1s certainly one of the
relevant factors in determining whether the "basic market demand" for a
product can be met. we believe th~t "c,ost""effect'iveneu"15 the sam~

(~oneept ij,S "commerc'ially fea$ible"'o iori 4 12 wu adopted ~s pa.j"t of

the Ca'i i forn h. Clean A1 r Act" i I'l wh i ch the leg is hture di reeted the ARB to

adopt regulations to control emissions froln a number of different sources.
For certain sources it is specifically required that adopted regulations
must be "cost-effective" (e.g.~ Health and Safety Cade sections 43013 and
43018). With regard to consumer products. however. the legislature did not
use the term ~cost-effective~. but instead required that the regulations be
"commercially feasible". The use of these two distinct terms 'indicates that
the Legislature did nat intend them to have the same meaning. as the
commenter seems to be suggesting.

Regardless of how one may view the forma] 'statutory reqYirements under
section 41112. 'it is nevertheless the policy of the ARB tl) (;(I)nsider both the

overall CDst ta industry and the cost-effectiveness ratio each
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regulation that is proposed for Board adoptiono As explained in the Staff
Report (pages 39 to 41) and Technical Support Document (pages VIGl to VIo6),
these costs were estimated by ARB staff and considered by the Board in
adopt i ng the consumer products regu 1at ; ons (see a1so the response:'::: ::,0

Conments 15 .... 29)&

110. CQDJTJent: Even if the ARB were to apply the standard set ff~\:"'th in

Internatjonal Haryester, staffls interpretation of ubasic market demand n is

too narrow& By focusing only on the broad function served by product
category, this interpretation d;sregards the narrow functions served by

specific forms or formulas of products in submarketso These separate
product forms and formulas satisfy specific consumer needs which must be
preserved. For example, under staff's excessively broad interpretat;on of
lfibasic market demand u

, the ARB could effectively ban all forms of motor

vehicles except passenger cars (or even bicycles or walking) and still meet
the basic mark.et demand for utransportationuG Such an analysis

inappropriately ignores the important functions provided by sub-markets,

such as pickup trucks, and illustrates that distinct functions provided by

submarkets must be considered to truly meet the DUbasic market demand".
(TAG, CSMA)

Agency Response: This comment is discussed on page 16 of the Staff

Report. To briefly summarize this discussion, meaningful consumer product

standards could never be adopted under the interpretation suggested by the

commenter, since virtually every individual product form or formula would be

viewed as fulfilling the Umarket demand" of a separate 5ubmarketo This

narrow interpretation is simply not consistent with the clearly expressed
legislative intent that the ARB II ••• adopt regulations to achieve the

max;mum feasible reduction in reactive organic compounds emitted by consumer
products • G m II ~

Furthermore, the commenter has inaccurately applied the principle of
~basic market demand" in suggesting that the demand for "transportation g

could be met by banning all vehicles except passenger cars or bicyclese In
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the regulation of motor vehicles. the ARB has long recognized that diHerent
categories of motor vehicles serve different functions and should be sUbject

to different emission standards. Differing emissions standards hav*
therefore been adopted for light-duty trucks. passenger cars, heavy duty
vehicles. etc .• just as differing VOC standards have been adopted far
different categories of consumer products, The relevant question--for both
motor vehicles and consumer products-·-is what categories are appropriate to
include in the regulatory framework. The particular categories and
SUbcategories set forth in the c:onsumer products regulation were developed
after extens lve conslJ ltat ion with industry. and after a number'of
modifications were made in response to industry comments about where the
boundaries of each category should be drawn. We believe that this long
process has resulted in the adoption of product categories that are
appropriate reflections of the "basic market demand" far the consumer
products covered by the regulation.

111, kQmm~: Several of the Phase I future effective standards are not
commercially an technologically feasible. and should be deleted from the
regulation. (CSMA)

Awllls;.jLJ~~J;1~: Th~ t\IU~ !If!: 1ieve~ that each of ttl@;". Ph~s~ I stam:Jards

is teehnologicilHy and cOi'mierciaUy feasible. The basis for this conclusion
is elplained great length in the Final Statement of Reasons for the Phase
r consumer products rUlemakingo The Phase I Fina'i Statement is attached IS

Appendix A to this Phase II Final Statement.

112. ~: If consumers cannot obtain formulated products capable of
performing the tasks they need to perform, those consumers are like'ly to use
other materials to accomplish those tasks, which could result in more Vat
emissions than the consumer products they replaced. (CSMA)

Ageocy Re~gQnse: As explained at length in the Staff Report and
Technic~l Support Document~ each of the proposed voe standard$ has been set
at at level which is techr~ologitally and cOlm'lercian.y ff'H~S'ibhL This means



that efficacious complying products will continue to be available to
California consumerSe Therefore, consumers will not need to use alternative
materials that might increase voe emissionsc

N0 Test Methods

113. Comment: Section 94515(b) should be modif;ed to permit the use
alternative analytical methods which accurately determine the concent ion
of vacs in the product or its constituents as follows:

DD(b) Testing to determine.e.in section 94515, the Fe5y~ts 8f the
tesi4Ag May Be ~se8 te estah+4s~ a Y4e~at4eA Sf the Fe~u4FeMeAt5

e~ th4s aFt46~eT the manufacturer may provide additjonal
analyti,al proof of compliance ysing alternatjve_methods that

accurately determjne the concentration of yats io the SUbject

product Qr its CQDstituents,"

The methods specified in section 94515(a) will not accurately estimate
vacs for the myriad of products identified for regulat10ne It will clearly
go beyond the ARB1s capabilities to consider and approve alternative methods
for each manufacturer 8 s producto No validation of the methods for analys;s

of consumer products has been offered as support for their citation in the
regulatione In cases where the manufacturerls records demonstrate
compliance, but that demonstration ;s not supported by the specified test
methods, it is most likely that the specified test methods will be found in
errore Therefore, it is inappropriate to establish a violation .solely on
the basis of methods whose accuracy and precision has not been demonstrated
for the product in question~ In cases where manufacturing records and
analytical results do not agree, manufacturers should be able to subm;t
additional data demonstrating compliance of the product in question with the
appropriate voe standard@ (PG)

Agency Response: As explained in the response to Comment 115, we
believe that the referenced test methods are the best ones available~ It is

-112-



a150 tOml'il'lon pract i Ctl for ARB F'egu lat lons ttl spec; i fy approva'i of a1'ternat ive

test methods. and fram past experience staff believes that this process will
nat result 1n a significant administrative burden. To provide additional
flexibl 'I ity for manufacturers. we agree that the use of accurate and
verifiable production records may be appropriate in determining compliance
in some cases. Section 94515(b) allows a manufacturer to use tts production
recards for calculating vac content and determining compliance with the
standards. provided that the records are accurate in determ'ining the voe
content and are maintained as specified in section 94515(b). In addition.
the last sentence of section 94515(b) has been deleted in order to avoid
establishing a conclusive presumption that test results are always superior
to a manufacturer's production records in determining compliance. Further
discussion of some of the 'issues raised by the commenter is contained in the
responses to the following five co~nents.

114. kQ~.n1~ Section 94515 should explicitly anow the use of equivalent
Dr mare accurate test methods and should provide explicitly for test results

be adjusted to account for the presence of e~empt VOCs in the pr"oducts.
Further, the section should be revised to explicitly state that production
records cl"ibed 'in section 94515(b) take precedel1ce avel' the iiinalytical

tests 1i s ion 16(1) in 1n1 lilnc8 with the
regulation. SDA is certain that the proposed test methods will nat
accurately me~sure VOGs in cleaning product matrices. For .~ampl •• errors
in analysis will occur when the first method listed in this ~ection (Method
24!24A) is used to measure vaes from products containing hydrated compounds

that release their water molecules at temperatures of 1200 centigrade or
less. Finally. the ARB should establish a regulatory framework for
reconciling differences between the specific VOCs regulated under section
94509 (exclusive of compounds exempted under section 94510) and the
measurements made IJsing the test methods listed il'l sed'lol'! 94516 [sic,
should be 94515J. SDA recommends that section 94513 [sit. should be 94515]
be revised as follows:
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n(a) testing to determineooowhich are shown t2 the s~t;sfactjon of
the Executiye Offjcer to accurately determine the concentration

of DQnexempt VOCs in a sUbject product or its emissions may be

used ~~8R ap~FeYai 9f tRe E.e6~t4¥e Qff4eeF tg determioe
compljance.

(b) jn determinjng compliance with this artjcle, tbe~ExecutiY§

Officer $hall adjust test resylts to exclyde ex~mpted VQCs "
~Qntajned ;n a prodyct Qr jts emjssjons which ilt:i' jncluded .in
the results of analytjcal test measurements m~- of product.

(Bk) testing to determine .. oat least three years~ tR aAy eiseT w~eFe

MaAYfaetYFeF~S FeeSF85 a~,eaF te aeM9AstFate 69M,~4aR6e But
eeMp~4aAee 45 Ret aemeRstFates By aet~a~ test4Aft EeASYstes
~YF5YaAt 'te tAe test Methsss 5~ee4~4ea 4A seet4eA 94i*8T the
Fe5w~t& 8~ t~e test4R§ May Be ysea te e5taB~46~ a y4e~at4eA 8~

t~e Fe~Y4FeMeRt e~ t~4s aFt46~eT ~estjng for compliance thrQugh
calculations based on the records specjfjed in this subsectjon
tAkes precedence oyer analytjcal results Qbtaine~ usjng the
metbods ljsted under subsectjon (a)~OO (SDA)

Agency Response: The commenter has made several points, each of which
will be addressed separately:

o We agree with the conmenterMs first suggestion to allow the use of

alternative test methods. However, no modifications to the

existing language is necessary to implement the suggested change
since section 94515(a) already explicitly allows the use of

alternative test methods that are approved by the Executiye
Officere

o We do not agree w;th the corrmenter's suggestion that language
should be added to exclude exempted VOCSe It is not necessary to

explicitly require an adjustment in section 94515 to account for
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