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The Greenlining Institute (“Greenlining”) thanks the Air Resources Board (“ARB” or
“Board”) for the opportunity to provide comments on the development of a 33 percent Renewable
Electricity Standard (“RES”) by 2020. Today, Greenlining respectfully submits these comments in
response to the proposed concept outline for the California RES, issued during the October 30, 2009
public workshop to discuss a proposed regulatory concept.

l. Introduction to Greenlining.

Greenlining is a multi-ethnic public policy, advocacy, and research institute based in
Berkeley, CA, that advocates on behalf of California’s 25 million minorities and low-income
communities. More specifically, the Greenlining represents the interests of a diverse coalition of
community-based organizations, minority-owned businesses, some of the nation’s largest and most
influential members of the minority media, and civil rights organizations in California, including the
state’s largest African American churches, the state’s largest community development organizations, and
the state’s largest immigrant rights group.

1. ARB is Poised to Spur Economic Recovery and Job Creation that will be Inclusive and
Comprehensive.

1. ARB Cannot Overlook the Economic Benefits of RES Regulation.

Executive Order S-21-09 directs ARB to adopt a regulation consistent with a 33% RES by
July 21, 2010. As the Board gathers information and conducts a series of public workshops to develop
the RES and supporting rulemaking documents, it must be cognizant of the significant economic impacts
of RES regulation in addition to technical matters. Hundreds, if not thousands, of projects and programs
will commence once RES regulation is adopted, and this momentum will stimulate rapid economic
growth. Accordingly, in order to have a comprehensive rulemaking, the Board cannot overlook the
business development and job creation aspect of RES regulation during its examination.

2. ARB Must be a Leader in Reviving California’s Economy by Making the Renewable
Energy Market Accessible to all Businesses and Communities.

The Board must recognize the importance of ensuring that all sectors of California’s populace
will have an equal opportunity to gain from these benefits. In order to fully capitalize on California’s rich

diversity, as well as to help ensure that diverse California communities will have the opportunity for



economic recovery, the Board must create programs to ensure that this new movement in energy does not
simply become business as usual. Fortunately, when addressing this essential issue and potential
programs during the RES rulemaking, the Board can look to successful models that already exist within
the industry, such as General Order 156 at the California Public Utilities Commission (“CPUC” or
“Commission™). General Order 156 is discussed in further detail below.

The CPUC: A Model of Leadership on Diversity and Energy

The CPUC has been a trail blazer in working with utilities to promote supplier diversity
programs that provide business development and job creation opportunities in underserved communities.
In recent years, under the leadership of President Mike Peevey, the Commission has achieved great
success by encouraging utility companies to increase their supplier diversity numbers. Furthermore,
supplier diversity has become so important to the Commission that it now conducts an annual en banc
hearing on this issue and encourages the utilities and public interest groups to have on-going dialogues to
explore ways to increase supplier diversity.

ARB must follow the successful example set forth by the CPUC during this rulemaking
process because supplier diversity is an issue that can no longer be ignored. State legislators recognize
the importance of supplier diversity and efforts at the CPUC. As such, supplier diversity is at the
forefront of many conversations about ways to revive California’s state and local economies. Further,
utility companies actively instigate ways to improve supplier diversity numbers because these companies
recognize that this is crucial to promoting competition and expanding profits.

The economic benefits that stem from RES programs will help revive the State’s economy.
As such, ARB has the tremendous opportunity during this rulemaking proceeding to ensure that these
benefits are accessible to all businesses and communities, and supplier diversity cannot be avoided. The
Board must conduct an investigation and workshop on how it can continue the progress established by the

CPUC in its own programs, starting with RES.



1. In Order to Maximize the Many Benefits of RES Regulation, ARB Must Direct a
Comprehensive Examination and Deliberation Process.

For a successful RES rulemaking, ARB cannot concentrate its decision-making on technical
details. Instead, ARB must have and maintain a holistic overview of how to structure the RES regulation.
To begin, the Board needs to work to ensure that RES regulation will benefit all renewable energy
companies, regardless of size and capacity. Second, the Board needs to focus on what is best for
California and California based companies. Third, the Board must recognize that the green economy
provides an opportunity to benefit California’s workforce and this opportunity should be available to all.
Finally, the Board must recognize how it can help revive the suffering economy by focusing on supplier
diversity and utilize existing models. Each of these points will be discussed in more detail below.

1. ARB Should Promote RES Reqgulation that will Benefit All Renewable Energy
Businesses.

Business and job opportunities, which develop as a result of efforts to reach RES goals, offer
tremendous potential for economic growth. Indeed, many consider the “green economy” to be the next
“tech boom” for California, and many are vying for ways to get involved. However, during these exciting
times, there is a threat that only select businesses and populations in California will benefit because there
are barriers that prevent equal opportunity in this green economy.

One can easily presume that each and every facet of the renewable energy industry will
benefit from the programs and countless jobs that emerge from implementation of RES regulation, but
this outcome is not a guarantee. For instance, it is likely that small renewable energy businesses will be
eliminated or experience permanent barriers to business development. Currently, small businesses are
unable to compete and take full advantage of the myriad of opportunities that will arise from RES
regulation. This is the case because these small businesses cannot successfully bid on projects due to
inadequate workload capacity and/or training. Further, many of these small businesses lack access to
capital that enables them to be more competitive. As a result, these barriers will prevent smaller
businesses from winning manageably-sized projects that will allow their businesses to grow, and these

companies will be excluded from reaping the full potential of the green economy.



In order to avoid this scenario and provide equal financial and growth opportunities for all
renewable energy companies, ARB should examine ways in which to avoid an outcome where only the
largest producers will benefit.

2. ARB Should Structure the RES to Benefit California and California Businesses by
Focusing on In-State Renewable Energy Generation Sources.

ARB should not ignore the fact that there are numerous benefits of in-state renewable energy
generation and procurement. To begin, the Board has the prospect of encouraging business development
and job creation by promoting more renewable energy procurement in-state. Certainly, this is good for
California businesses and workers. Next, California will benefit from higher tax revenues as a result of
more companies doing business in State and greater numbers of employees paying California income
taxes. These are just a few of the many benefits of conducting business and generating renewable energy
in-state. For these reasons, ARB should call formal hearings regarding these issues because these benefits
should not be overlooked.

3. The Green Economy Provides an Opportunity to Benefit Workers and Businesses in
Underserved Communities.

The growing green economy provides an ideal opportunity to strengthen businesses within
the state and create a strong workforce. Again, these opportunities should not be limited to a select few.
The green economy provides avenues for traditionally underserved communities to establish businesses
and create jobs that contribute towards meeting renewable energy standards. This benefits California
because there is no question that the state benefits when unemployment rates are low and all communities
are able to revitalize their local economies. Naturally, limiting economic opportunities is not good for
California. Accordingly, ARB should call formal hearings on this matter in addition to conducting more
workshops and investigations. Specifically, ARB should examine issues regarding economic and
business development opportunities in underserved communities. This will ensure that all California
renewable businesses (big or small; established or new) will be able to equally participate in building the

green economy.



4, ARB Can Help Revive the Economy by Recognizing the Significance of Supplier
Diversity and Incorporating Existing Models that Ensure Comprehensive Participation of
All Demographics into the RES Framework.

California cannot afford to have a majority population that is in a position where there are
undue barriers for job and business development. California benefits when unemployment is down and
the GDP is up. Further, the State benefits by having more businesses and a larger workforce in the state
because it increases competition and builds opportunities for investment and innovation.

The significance of diversity is well recognized. California’s ethnic minority population is
now the majority.! With this in mind, CPUC and state legislatures acknowledge the importance of
promoting supplier diversity because it is good for the state’s economy. As mentioned above, President
Peevey at the CPUC has made exemplary progress with utilities and their supplier diversity programs,
and state legislatures have conducted detailed hearings regarding these specific issues.

In order for California to flourish in this renewable energy revolution, ARB cannot ignore the
importance of supplier diversity in its RES rulemaking. The Board should make efforts to ensure that
utilities are working with a diverse workforce and minority-owned renewable energy companies.
Fortunately, the Board does not have to expend considerable effort because it has a successful model from
the CPUC (General Order 156) that can serve as a guide to achieving positive results. This model will be
further discussed below.

i. General Order 156 Provides ARB a Solid Model for Supplier Diversity.

General Order 156 (“GO 156™) is a statewide and national model for supplier diversity that
was set in place under the visionary stewardship of the Honorable Gwen Moore, who authored AB 3678
in 1986.> GO 156 sets voluntary goals for energy, telecommunications and water companies with gross
annual revenues over $25 million to procure contracts with minority, female, and service-disabled veteran
owned businesses (“WMDVBE”). More specifically, GO 156 goals provide that utilities should procure
contracts with 15% of their goods and services from minority business enterprises, 5% from women-

owned business enterprises, and 1.5% from service-disabled veteran business enterprises. In compliance

! http:/iwvww.encyclopedia.com/doc/1G1-67880024.html;
http://www.sfgate.com/cgi-bin/article.cqi?f=/c/a/2000/08/30/MN3103.DTL
2 See Attachment A (General Order 156).




with GO 156, the utilities provide annual reports regarding progress with their supplier diversity programs
to the CPUC. In turn, the CPUC reports annually to the legislature. Under the leadership of President
Mike Peevey, this commendable program has produced rewards for both utilities and diverse business
enterprises.

Thanks to GO 156, utility spending on WMDVBE procurement increased from $2.80 billion
in 2007 to $3.47 billion in 2008°. This represents an increase of 23.93% in one year. There is no doubt
that there has been tremendous progress under GO 156, and the Board should note that these dollars are
not handouts and should not be considered as such. Utilities that conduct business with diverse
enterprises are doing so as part of a strategic plan to promote competition among suppliers. This will
ensure that the utilities will get the best product at the best price by increasing the number of suppliers in
the utilities’ portfolios. Additionally, this will ensure that the rising tide does indeed lift all boats, and
that prosperity around the generation and provision of energy benefits a sector of California businesses
that is as diverse as the state is.

ii. California Legislators Support Supplier Diversity Programs because this is an
Essential Element of the State’s Economy.

There is strong legislative support for GO 156 and supplier diversity programs. This is
particularly the case in the primary growth sectors in today’s economy — green energy and advanced
telecommunications. For example, the Legislative Tri-Caucus held a hearing on energy and telecom
industry supplier diversity in August of this year to assess what legislative support might be necessary to
ensure that California’s recovery is carried out in an inclusive manner; again, to the benefit of utilities and
communities alike.

The Latino Legislative Caucus has also recognizes the importance of the renewable energy
movement in California’s economic recovery. Last month, the Caucus hosted a day-long summit
examining the critical role of green jobs, at all levels, and how this will impact the Latino community’s
economic recovery. Greenlining Executive Director, Orson Aguilar, presented at the summit and

emphasized that the green energy movement must provide business ownership opportunities in

% http://www.cpuc.ca.gov/NR/rdonlyres/30A2D770-3E2B-4817-8D47-
719816099370/0/2008WMDVBEReportFINAL.pdf




California’s communities of color in addition to generating jobs. Such opportunities will allow

communities to generate wealth and achieve financial stability. Business owners in turn will have the

ability to provide jobs in their communities and help to shore up their communities against the boom and

bust nature of the economic sectors to which underserved communities have traditionally been relegated.
iii. RES Can Succeed by Building on Existing Frameworks

In order to have a successful RES framework and take advantage of its full potential, the
Board must replicate the leadership regarding supplier diversity that the CPUC and state legislatures have
exhibited over the last several years. As such, ARB must have a commitment, vision, and strategy to
incorporate comprehensive participation of California’s citizenry.

ARB is in an ideal position to incorporate existing diversity measures into its RES
framework. To begin, there is robust legislative support for supplier diversity programs, as discussed
above. Next, the CPUC offers a nationally-recognized model that has shown great success. For 20 years,
the energy utilities have complied with General Order 156 and are in a position to transfer their successes
to RES. In other words, ARB is well positioned to incorporate these principles into its regulatory
frameworks for RES and beyond. Moreover, incorporating existing diversity measures into ARB’s RES
framework is a natural extension of what the utility entities are already doing.

V. ARB has the Opportunity to Do Great Things in Creating RES Regulation and Should
Take Advantage of This Time to Broaden the Scope of Its Rulemaking.

ARB has an exciting opportunity before it. The renewable energy revolution and rising green
economy will provide great potential for the state. There is no doubt that this will generate thousands of
jobs and revitalize the state’s economy. Greenlining, therefore, urges the Board to broaden its scope
during the examination and deliberation process of establishing RES regulation by focusing on the
economic benefits of implementing RES programs and ways to ensure that these opportunities are
maximized and available to all businesses and populations in California. Additionally, Greenlining urges
the Board to call formal hearings on supplier diversity and ways that the Board can work with utilities to

ensure that the jobs created as a result of the RES programs will be representative of California’s diverse



population. The Board has a great model set by the CPUC in achieving great supplier diversity and will

benefit by using it as a guide to creating its own supplier diversity program.

Dated: November 25, 2009

Respectfully submitted,

[s/ Samuel S. Kang
Samuel S. Kang
Managing Attorney
The Greenlining Institute

[s/ Stephanie C. Chen
Stephanie C. Chen

Legal Counsel

The Greenlining Institute

/s/ Jean Chung
Jean Chung

Legal Fellow
The Greenlining Institute
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General Order 156 (Current as of August 24, 2006)

PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

RULES GOVERNING THE DEVELOPMENT OF PROGRAMS
TO INCREASE PARTICIPATION OF WOMEN, MINORITY AND
DISABLED VETERAN BUSINESS ENTERPRISES IN PROCUREMENT OF CONTRACTS

FROM UTILITIES AS REQUIRED BY PUBLIC UTILITIES CODE SECTIONS 8281-8286
Adopted April 27, 1988. Effective May 30, 1988.

Decision 88-04-057 in R.87-02-026.

Modified by Decisions 88-09-024, 89-08-041, 9011-053, 90-12-027, 92-06-030,
95-12-045, 96-12-081, 98-11-030, 03-11-024, 05-12-023, and D.06-08-031.
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1. GENERAL

1.1

1.2.

13.

Intent

111

112

113

Purpose-These rules implement PU Code Sections 8281-8286 which require the
Commission to establish a procedure for gas, electric, and telephone utilities with
gross annual revenues exceeding $25,000,000 and their Commission-regulated
subsidiaries and affiliates to submit annual detailed and verifiable plans for
increasing women, minority and disabled veteran business enterprises' (\WMDVBE)
procurement in all categories.

Revisions of Scope-These rules may be revised on the basis of experience gained in
their application and/or changes in legislation. Utilities and other interested parties
may individually or collectively file an application with the Commission for the
purpose of amending these rules. Any such application shall clearly set forth the
changes proposed and the supporting rationale.

In cases where the application of any of these rules results in undue hardship or
unreasonable expense to a utility, the utility may request relief by filing an
application in accordance with the Commission's Rules of Practice and Procedure.
Where the relief requested is of minor importance or temporary in nature, the utility
may apply for such relief through an advice letter filing. Any advice letter filing
must, at a minimum, be served on all parties on the service list of this proceeding.

Applicability-These rules are applicable to all gas, electric, and telephone utilities under the
Commission's jurisdiction with gross annual revenues exceeding $25,000,000 and their
Commission-regulated subsidiaries and affiliates.

Definitions

13.1

132

1.3.3.

1.3.4.

"Commission" means The California Public Utilities Commission as provided for in
Article Ml of the California Constitution.

"Women-owned business™ means (1) a business enterprise (a) that is at least 51%
owned by a woman or women or (b) if a publicly owned business, at least 51% of
the stock of which is owned by one or more women; and (2) whose management
and daily business operations are controlled by one or more of those individuals.

"Minority-owned business" means (1) a business enterprise (a) that is at least 51%
owned by a minority individual or group(s) or (b) if a publicly owned business, at
least 51 % of the stock of which is owned by one or more minority groups, and

(2) whose management and daily business operations are controlled by one or more
of those individuals. The contracting utility shall presume that minority includes, but
is not limited to, Black Americans, Hispanic Americans, Native Americans, Asian
Pacific Americans, and other groups, as defined herein.

“WMBE" means a women-owned or minority-owned business enterprise; under
these rules, the women and/or minorities owning such an enterprise must be either
U.S. citizens or legal aliens with permanent residence status in the United States.
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1.35.
1.3.6.

1.3.7.

1.338.

1.3.9.

1.3.10.

1311
1.3.12.

1.3.13.

1.3.14.

1.3.15.
1.3.16.
1.3.17.
1.3.18.

1.3.19.

Black Americans-persons having origins in any black racial groups of Africa.

Hispanic Americans-all persons of Mexican, Puerto Rican, Cuban, South or
Central American, Caribbean, and other Spanish culture or origin.

Native Americans-persons having origin in any of the original peoples of North
America or the Hawaiian Is-lands, in particular, American Indians, Eskimos,
Aleuts, and Native Hawaiians.

Asian Pacific Americans-persons having origins in Asia or the Indian
subcontinent, including, but not limited to, persons from Japan, China, the
Philippines, Vietnam, Korea, Samoa, Guam, the U.S. Trust Territories of the
Pacific, Northern Marianas, Laos, Cambodia, Taiwan, India, Pakistan, and
Bangladesh.

Other groups-whose members are found to be disadvantaged by the Small
Business Administration pursuant to Section 8(d) of Small Business Actas
amended (15 U.S.C. 637 !(Jd)), or the Secretary of Commerce pursuant to Section 5
of Executive Order 11625.

Disabled Veteran-a veteran of the military, naval or air service of the
8n||'t1=ed States with a service-connected disability who is a resident of the State of
alifornia.

"Control" means exercising the power to make policy decisions.

"Operate" means being actively involved in the day-to-day management and not
merely acting as officers or directors.

"Goal" means a target which, when achieved, indicates progress in a preferred
direction. A goal is neither a requirement nor a quota.

"Excluded category" means a category of products or services which may be
removed from the dollar base used to establish goals, pursuant to Section 8.5 of this
General Order, because of the established unavailability of WMDVBES capable
of supplying those products or services.

"Short-term goal™ means a goal applicable to a period of one (1) year.
"Mid-term goal™ means a goal applicable to a period of three (3) years.
"Long-term goal" means a goal applicable to a period of five (5) years.

"Utility" means all electric, gas, and telephone corporations with gross annual
revenues exceeding twenty-five million dollars ($25,000,000) and their
Commission-regulated subsidiaries and affiliates.

"Clearinghouse™ means a Commission-supervised program that shall conduct
WMBE verifications and maintain a database of WMDVBEs for the use of utilities
and the Commission.
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1.3.20. "Subcontract' means any agreement or arrangement between a contractor and any
party or person (in which the parties do not stand in the relationship of an employer
and an employee):

1.3.20.1. For the furnishing of supplies or services for the use
of real or personal property, including lease
arrangements, which, in whole or in part, is
necessary to the performance of any one or more
contracts; or

1.3.20.2. Under which any portion of the contractor's
obligation under any one or more contracts is
performed, undertaken or assumed.

1.3.21. "Product and service categories" means product and service categories as defined by
the Standard Industrial Classification (SIC) system maintained by the United States
Department of Labor, Occupational Safety and Health Administration, as they
currently read or as amended.

VERIFICATION

The following rules and guidelines shall be used to verify the eligibility of women and minority business
enterprises (WMBES) for participation in utility WMDVBE procurement programs.

2.1.

2.2.

2.3.
24,

2.5.

2.6.
2.1.

The clearinghouse described in Section 3 of this General Order shall supply a verification form
to applicants. An applicant may complete the verification forms and return them to the
Clearinghouse for processing and inclusion in the database.

In assessing the suitability of a WMDVBE to bid for procurement contracts, a utility may
require additional information or the completion of additional forms to comply with specific
requirements created by the unique character of its business, such as insurance requirements,
product and service codes, bonding limits, and so on. A utility may not, however, require such
additional information in order to verify that a business is in fact a WMDVBE.

WMBEs shall be required to submit verification forms at least once every three years.

Completion of the verification application only initiates a verification of the business’s WMBE
status. Filing of an application does not guarantee verification.

The fact that a verified WMDVBE is included in the clearing-house database shall neither be
construed as an endorsement of its ability to perform nor shall such inclusion guarantee it
business with the utilities.

WMBE verification forms shall be available for inspection by the Commission.

Falsification of information on the verification form is subject to the penalties provided by
Public Utilities Code Section 8285.
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CLEARINGHOUSE

The Commission shall provide a clearinghouse for the sharing of WMDVBE
identification and verification information.

3.1.

3.2.

3.3.

34.

The Commission may establish and operate such a clearinghouse internally or authorize, by
decision or resolution, a utility-formed entity or arrangement to fund the operation of such a
clearinghouse. In authorizing a utility-formed entity or arrangement, the Commission will specify
sufficient terms and conditions to specify how verifications and audits shall be performed and to
ascertain and ensure that the clearinghouse is operated in accordance with this general order, Public
Utilities Code sections 8281-8286, and other applicable legal requirements.

The primary purpose of the clearinghouse shall be to audit and verify the status of WMBEs, and to
establish and maintain a database of WMDVBES that is accessible to the Commission and to
participating utilities.

The clearinghouse auditing and verification program shall preclude the need for an individual
utility to audit and verify the status of the WMBEs it does business with.

The clearinghouse shall distribute renewal verification forms to WMBEs at least once every three
years. If the renewal is not completed and returned within a reasonable time, the clearinghouse
shall notify the WMBE and utilities that the WMBE will not be listed as a verified WMBE in the
shared database until the renewal is completed.

DISABLED VETERANS

The following rules and guidelines shall apply to service disabled veteran business enterprises (DVBE).
"Disabled veteran™ is defined in Section 1.3.10 of this General Order.

41.

4.2.

43.

"Disabled veteran business enterprise" means a business concern certified by the administering
agency as meeting all of the following requirements.

4.1.1. It is a sole proprietorship at least 51 percent owned by one or more disabled veterans
or, in the case of a publicly owned business, at least 51 percent of its stock is owned by
one or more disabled veterans; a subsidiary which is wholly owned by a parent
corporation, but only if at least 51 percent of the voting stock of the parent corporation
is owned by one or more disabled veterans; or a joint venture in which at least
51 percent of the joint venture's management and control and earnings are held by one
or more disabled veterans.

41.2. The management and control of the daily business operations are by one or more
disabled veterans. The disabled veterans who exercise management and control are not
required to be the same disabled veterans as the owners of the business concern.

4.1.3. It is a sole proprietorship, corporation, or partnership with its home office located in the
United States, which is not a branch or subsidiary of a foreign corporation, foreign
firm, or other foreign-based business.

"Administering Agency" means the California State Department of General Services, Office of
Small and Minority Business.

In order to qualify as a DVBE, businesses must meet the criteria in Section 4.1 and must present
a current certificate from the California State Department of General Services, Office of Small
and Minority Business verifying that such criteria have been met.
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SECTION 5 DELETED PER D.98-11-030.
UTILITY IMPLEMENTATION

Each utility's WMDVBE program shall be designed to ensure that WMDVBES are encouraged to
become potential suppliers of products and services to the utilities subject to GO 156. Nothing in GO
156 authorizes or permits a utility to utilize set-asides, preferences, or quotas in administration of its
WMDVBE program. The utility retains its authority to use its legitimate business judgment to select
the supplier for a particular contract.

6.1. Internal Utility Program Development

Each utility shall maintain an appropriately sized staff to provide overall WMDVBE program
direction and guidance and to implement WMDVBE program requirements.

6.1.1. Each utility shall ensure that its employees with procurement responsibilities receive
training in the implementation of its WMDVBE program.

6.2. External Outreach

Each utility shall implement an outreach program to inform and recruit WMDVBEs to apply for
procurement contracts.

6.2.1. Outreach activities may vary for each utility depending on its size, service territory,
and specific lines of business. However, each utility shall at a minimum:

(1) Actively seek out opportunities to identify WMDVBE contractors and to
expand WMDVBE source pools;

(2)  Actively support the efforts of organizations experienced in the field who
promote the interests of WMDVBE contractors;

(3)  Work with WMDVBE contractors to facilitate contracting relationships by
explaining utility qualification requirements, bid and contracting
procedures, materials requirements, invoicing and payment schedules, and
other procurement practices and procedures;

(4)  Atthe request of any unsuccessful WMDVBE bidder, provide information
concerning the relative range/ranking of the WMDVBE contractor's bid as
contrasted with the successful bid. Information on additional selection
criteria, such as warranty periods, maintenance costs, and delivery
capability, shall be provided when requested if disclosure would not violate
the proprietary nature of the specific contract element;

(5)  To the extent possible, make available to WMDVBE contractors lists of
utility purchase/contract categories which offer them the best opportunity
for success;

(6)  Encourage employees involved in procurement activities to break apart
purchases and contracts as appropriate to accommodate the capabilities of
WMDVBEs;

(7)  Summarize this General Order in its outreach pro-gram handouts. Such
summaries shall state that WMDVBES will be furnished a complete copy of
this General Order upon request.

(8)  Each utility is directed to offer the same assistance set forth in Section 6.2 to
non-WMDVBEs, upon request.



6.3.

General Order 156 (Current as of August 24, 2006)

Subcontracting Program

Each utility shall establish and maintain a subcontracting program for the purpose of
encouraging its prime contractors to utilize WMDVBE subcontractors.

6.3.1. The subcontracting program shall serve as an enhancement to, and not as a
replacement for, the utility's WMDVBE prime contractor outreach program.

6.3.2. The subcontracting program shall apply to the following:

(1)  Purchases/contracts exceeding $500,000 for products and services;
(2)  Construction contracts exceeding $1,000,000;

(3)  Purchases/contracts which offer WMDVBE subcontracting opportunities,
regardless of value, where appropriate.

6.3.3. The subcontracting program need not be applied to the procurement of products
manufactured for general consumption, such as paper, pens, and the like.

6.3.4. Each utility shall encourage and assist its prime con-tractors to develop plans to
increase the utilization of WMDVBEsS as subcontractors. Prime contractors shall
be encouraged to submit to the utility plans that include goals for the utilization
of WMDVBEs as subcontractors. These plans may be incorporated into the
contract between the utility and the prime contractor. The prime contractor may
submit periodic reports on its compliance with the plan to the utility.

6.3.5. Each utility is encouraged to incorporate in all purchase orders, requests for bid
proposals, and other appropriate procurement documents related to procurement
efforts subject to the subcontracting program, a statement similar to the following:

UTILIZATION OF WOMEN, MINORITY AND
DISABLED VETERAN OWNED BUSINESS ENTERRISES

(1)  Itisthe policy of the utility that women, minority and disabled veteran
owned business enterprises shall have the maximum practicable
opportunity to participate in the performance of contracts. However, this
policy shall not be used to exclude qualified non-WMDVBEs from
participating in utility contracting.

(2)  The contractor agrees to use his or her best efforts to carry out this policy
in the award of subcontracts to the fullest extent consistent with the
efficient performance of this contract.

(3)  The contractor agrees to inform prospective WMDVBE subcontractors of
their opportunity to request from the clearinghouse a verification
application form and to return the completed form to the clearinghouse for
processing and inclusion in the database.
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6.3.6.

6.3.7.

6.3.8.

6.3.9.

Each utility is encouraged to inform suppliers of products and services that
suppliers' good faith efforts to subcontract with WMDVBEs is a factor that will be
considered in the bid evaluation process. A statement to that effect could be
included in all appropriate procurement documents.

Each utility shall monitor and include in its annual report to the Commission a
summary of prime contractor progress in increasing the participation of
WMDVBE subcontractors.

Each utility shall include in its annual plan a description of future plans for
encouraging both prime contractors and grantees to engage WMDVBE
subcontractors in all procurement categories which provide subcontracting
opportunities.

Each utility may include awards to verified WMDVBE subcontractors in its
WMBE results.

7. COMPLAINT PROCESS

7.1

7.2.

Complaints relating to this general order shall be filed and appealed only pursuant to the
procedure set forth in this section 7. The Commission will not, however, entertain complaints
which do not allege violations of any law, Commission rule, order, or decision, or utility tariff
resulting from such Commission action, but which instead involve only general contract-
related disputes, such as failure to win a contract award.

Complaints Concerning WMBE Verification Decisions
All complaints concerning a verification decision of the clearinghouse will be governed by
the following procedures.

7.2.1.

7.2.2.

Business enterprises whose WMBE status has been denied by the clearinghouse,
or who have been deverified by the clearinghouse, may appeal the
clearinghouse's decision to the Commission after exhausting their remedies under
the internal appeal process implemented by the clearinghouse, a copy of which will
be provided by the clearinghouse upon request by the affected business
enterprise.

Third parties may file complaints challenging the WMBE status of businesses
whose WMBE verification is pending, or who have already been verified by the
clearinghouse. Such complaints must; 1) be in writing and be addressed to the
clearinghouse; 2) set forth with specificity the grounds for the challenge in ordinary
and concise language; 3) include the name and address of the complainant; and
4) be served on the affected WMBE. Such complaints may include supporting
documentation.

The clearinghouse will review third party complaints to determine whether there
appears to be a factual basis for questioning the challenged party's WMBE status. If
the clearinghouse determines that there appears to be an insufficient factual basis for
the complaint, it shall inform the complainant and affected WMBE of this
determination in writing within 20 business days of the receipt of the complaint. The
clearinghouse shall inform the complainant of its right to appeal this determination
to the Commission.
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7.2.3.

7.24.

7.2.5.

If the clearinghouse determines that there appears to be a sufficient factual basis for
questioning the challenged party's WMBE status, it shall require the challenged
party to provide the clearinghouse information sufficient to permit the
evaluation of its WMBE status. Following a thorough review and evaluation of
the information presented by both parties, and an opportunity for each party to
respond to the clearinghouse's proposed resolution of the verification challenge,
the clearinghouse shall notify the parties of its final verification decision and of
their right to appeal this decision to the Commission.

During the pendency of a third party challenge of a verified WMBE, the
presumption that the challenged party is a WMBE will remain in effect.

If a third party complaint does not include the minimum criteria set forth above, or if
the third party rescinds its complaint, the clearinghouse may review the
complaint to determine whether it merits unilateral consideration by the
clearinghouse.

Commission Review of WMBE Verification Complaints

7.3.1.

7.3.2.
7.3.3.

7.3.4.

7.3.5.

7.3.6.

7.3.7.

7.3.8.

The complainant, within 20 days after the service of the clearinghouse’s final
decision on the complaint, may serve a Notice of Appeal on the clearinghouse,
indicating the grounds for the appeal. The complainant shall also serve the
Chief Administrative Law Judge and the appropriate Commission director. The
appeal will not be docketed as a formal proceeding.

The complainant and clearinghouse shall be the only parties to the appeal.

The Chief Administrative Law Judge shall designate an Administrative Law
Judge to hear the appeal of the complaint.

Appeals of complaints will be heard in the Commission’s San Francisco or Los
Angeles courtrooms as scheduled by the assigned Administrative Law Judge.

The Administrative Law Judge shall schedule and notice the appeal for hearing
between 10 and 20 days after being assigned to hear the complaint. The
Administrative Law Judge may, for good cause shown or upon agreement of the
parties, grant a reasonable continuance of the hearing.

A party may order a transcript of the hearing, but the party shall pay the cost of
the transcript in accordance with the Commission’s usual procedures.

A party shall be entitled to the services of an interpreter at the Commission’s
expense upon written request to the assigned Administrative Law Judge no less
than three business days prior to the hearing.

A party may be represented at the hearing by an attorney or other representative,
but such representation will be at the respondent’s sole expense.
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7.3.9. At the hearing, the complainant shall open and close. The Administrative Law
Judge may, in his or her discretion, alter the order of presentation. Formal rules
of evidence do not apply, and all relevant and reliable evidence may be received
in the discretion of the Administrative Law Judge.

7.3.10.  Ordinarily, the appeal shall be submitted at the close of the hearing. In the
Administrative Law Judge’s discretion, the record may be kept open for a
reasonable period to permit a party to submit additional evidence or argument.

7.3.11.  The Administrative Law Judge shall issue an order resolving the appeal no later
than 30 days after the appeal is submitted, and the order will be placed on the
Commission’s first available agenda, consistent with the Commission’s
applicable rules.

7.3.12. From the date the Notice of Appeal is served to and including the date the
Commission’s final order is mailed, neither party (or an attorney or agent acting
in behalf of a party) shall engage in an ex parte communication with a
Commissioner, a Commissioner’s advisor, or an Administrative Law Judge
except for procedural or scheduling purposes.

Each utility shall set substantial and verifiable short-term (one year), mid-term (three years), and long-
term (five years) goals for the utilization of WMBESs. Goals shall be set annually for each major product
and service category which provides opportunities for procurement. ""Substantial Goals" mean goals
which are realistic and clearly demonstrate a utility's commitment to encourage the participation of
WMDVBEs in utility purchases and contracts.

8.1.

8.2.

The utilities shall consider the following factors in setting their goals:

8.1.1 Total utility purchasing and/or contracting projections;

8.1.2. A\_/Iailability of WMDVBEs and competitiveness in the geographical area served by the
utility;

8.1.3. Market dynamics based on historical data and trends;

8.1.4. bOth_er appropriate factors which would increase the WMDVBES' share of utility
usiness.

Each utility shall establish initial minimum long-term goals for each major category of products
and services the utility purchases from outside vendors of not less than 15% for minority owned
business enterprises and not less than 5% for women owned business enterprises. For the
purposes of this section, contracts with minority women-owned business enterprises can be
counted toward either the minority-owned business enterprise goal or the women-owned
business enterprise goal, but not toward both. Similarly, contracts with disabled veteran business
enterprises can be counted either as disabled veteran business enterprise procurement or the
appropriate women or minority business enterprise goal, but not toward both. The goal for
Disabled Veteran Business Enterprise (DVBE) participation in procurement programs of the
participating utilities is set at 1.5%, effective January 1, 1997.
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8.6.
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The specification of initial long-term goals in this section shall not prevent the utilities from
seeking to reach parity with public agencies, which the Legislature found in Public Utilities
Code Section 8281(b)(1)(13) are awarding 30% or more of their contracts to WMBEs.

Goals shall also be established for both minority women-owned business enterprises and
non-minority women-owned business enterprises. These goals are to be a subset of the overall
goal for WMBEs established by Section 8.2 (initially 20% for both women-owned business
enterprises and minority-owned business enterprises). These goals are intended to ensure that
utilities do not direct their WMBE procurement programs toward non-minority women- and
minority men-owned business enterprises to the detriment or exclusion of minority women-
owned business enterprises.

8.4.1. Goals shall beset for each major category of products or services. Goals need not be set
for products or services which fall within an "excluded category" created by a utility
pursuant to Section 8.5.

A utility may no longer create an “excluded category” of products and services for compliance
with this General Order. However, for each major category of products and services where the
minimum long-term goals required by Section 8.2 are not met, the utility shall include a
comprehensive discussion and detailed description of any efforts made to find or recruit
WMDVBE suppliers of products or services in areas where WMDVBE suppliers are currently
the only available procurement method. The utility may also explain in detail in its annual
report how its ability to meet its WMDVBE goals are affected because WMDVBE’s capable of
supplying certain products and services are unavailable, or because sole source procurement is
the only available procurement method. In this explanatory section, the utility may also include
data with exclusions pursuant to former Section 8.5. If such data is necessary to more fully
explain why it has not been able to eliminate exclusions, provided that the utility’s report must
contain the data without exclusions in the first sentence.

A utility which is presently purchasing products or services from affiliates may, subtract the
dollars paid to affiliates for these products or services from the total dollars used as the basis for
establishing goals for purchases from WMDVBEs of these categories of products or services,
provided that the utility encourages the affiliate to establish an appropriate subcontracting
program where such affiliate employs subcontractors. Any utility which takes advantage of this
section must in its annual report to the Commission state whether the affiliates have established
a subcontracting program and de-scribe the results of any such program. The utility's annual plan
must describe any future plans to encourage such a sub-contracting program. This section
applies only to those utilities which are purchasing products or services from affiliates as of the
effective date of this General Order (May 30, 1988).
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8.11.
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Goals for each specific product or service category shall be expressed as a percentage of total
dollars awarded by a utility to outside vendors in that category; however, where appropriate,
non-numeric goals may also be included.

Overall program goals shall be expressed as a percentage of total dollars awarded to outside
vendors in all categories of products and services purchased by a utility other than products and
services which are included in a fuel procurement base established pursuant to Section 8.10.

Payments to other utilities and franchise tax fees, other taxes and postage need not be included in
the standard procurement base used to establish goals.

Each utility may establish a separate fuel procurement base for reporting progress and
establishing goals for procurement of fuels from WMDVBEs. Utilities choosing to report fuel
purchases separately from the purchase of other products and services must follow the
guidelines set forth below:

8.10.1. Fuel used to power vehicles, heat utility facilities, and supply emergency generators
may not be included in the fuel procurement base. Such fuel must be included in the
standard procurement base used to establish goals, unless the fuel is purchased from
another utility and thus subject to the exclusion authorized herein;

8.10.2. The fuel procurement base must, at a minimum, include all purchases of natural gas
from domestic on-shore natural gas markets;

8.10.3. Utilities which purchase from WMDVBE suppliers fuels other than domestic
onshore natural gas must include such purchases in the fuel procurement base
because Section 8.5 does not permit utilities to exclude product and services
categories for which there are available WMDVBEs;

8.10.4. Utilities may exclude purchases of fuel other than domestic onshore natural gas if
such fuel qualifies for an exclusion under Section 8.5 and if the utility plans for and
reports on progress in increasing the procurement of such fuels from WMDVBEs.

Each utility shall make special efforts to increase utilization and encourage entry into the
marketplace of WMDVBEs in product or service categories where there has been low utilization
of WMDVBEs, such as legal and financial services, fuel procurement, and areas that are
considered technical in nature.

8.12. No penalty shall be imposed for failure of any utility to meet and/or exceed goals.

8.13. Utilities shall report their goals in their annual plans.
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ANNUAL REPORT

Utilities shall serve twelve (12) copies on the Executive Director, by March 1 of each year, beginning in
1989, an Annual Report on their WMDVBE Program.

9.1. The Annual Report shall contain at least the following elements:

9.1.1. A description of WMDVBE program activities engaged in during the previous
calendar year. This description shall include both internal and external activities.

9.1.2. A summary of WMDVBE purchases and/or contracts, with breakdowns by
ethnicity, product and service categories compared with total utility contract dollars
awarded to outside vendors in those categories.

9.1.3. An itemization of WMDVBE program expenses provided in the format required by
Attachment A to D.95-12-045.

9.14. A description of progress in meeting or exceeding set goals and an explanation of
any circumstances that may have caused the utility to fall short of its goals.

9.15. A summary of prime contractor utilization of WMDVBE subcontractors.

9.1.6. A list of WMDVBE complaints received during the past year, accompanied by a
brief description of the nature of each complaint and its resolution or current
status.

9.1.7. A summary of purchases and/or contracts for products and services in excluded
categories.

9.1.8. A description of any efforts made to recruit WMDVBE suppliers of products or
services in procurement categories where WMDVBE utilization has been low, such
as legal and financial services, fuel procurement, and areas that are considered
highly technical in nature.

9.1.9. Utilities shall retain all documents and data they rely on in preparing their
WMDVBE annual report for the longer of either three years or in conformance with
the utilities’ individual document retention policies, and shall provide these
documents and data to the Commission upon request.
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9.1.10. Each utility which elects to report fuel procurement separately must file with the
Executive Director by March 1 of each year, beginning in 1991, a separate detailed
and verifiable report on WMDVBE participation in fuel markets. These reports
must include, at a minimum, the results of purchases in each fuel category.

a. Each utility shall report purchases by:
1. Market origin and fuel type;
2. Volume and dollar magnitude;
3. Term of sale, e.g., spot, intermediate, long term;
4. Ethnicity and gender of the supplier.
b. Each utility shall provide:

1. An explanation of how existing and/or changing market conditions are
affecting the utility's ability to meet or exceed its WMDVBE goals for fuel,

2. A comprehensive description of the specific out-reach programs used to
seek WMDVBE fuel sup-pliers in each market in which fuel is purchased;

3. Ajustification for any exclusion of a specific fuel category from the
utility's fuel procurement base.

9.2.  This General Order is not intended to permit erosion of WMDVBE programs and reporting
presently engaged in by a utility.

9.3. Nothing in this General Order shall prohibit any utility from breaking down specific
categories further than presently required (for example, reporting contracts awarded to
Filipino Americans separately from those awarded to Asian Pacific Americans, or reporting
male and female results within minority-owned classifications).
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10. ANNUAL PLAN

Utilities shall serve twelve (12) copies on the Executive Director, by March 1 of each year,
beginning in 1989, a detailed and verifiable plan for encouraging women, minority, and
disabled veteran business enterprises procurement in all categories.

10.1.  The Annual Plan shall contain at least the following elements:

10.1.1. Short, mid, and long term goals set as required by Section 8, supra;

10.1.2. A description of WMDVBE program activities planned for the next
calendar year. This description shall include both internal and external
activities;

10.1.3. Plans for recruiting WMDVBE suppliers of products or services where
WMDVBE utilization has been low, such as legal and financial
services, fuel procurement, and areas that are considered highly
technical in nature.

10.1.4. Plans for seeking and or recruiting WMDVBE sup-pliers of products or
services in any "excluded category" of products or services which has
been removed from the procurement dollar base used to set goals
because of the established unavailability of WMDVBE suppliers.

10.14 Plans for seeking and or recruiting WMDVBE suppliers of products or
services where WMDVBE suppliers are currently unavailable.

10.1.5. Plans for encouraging both prime contractors and grantees to engage
WMDVBEs in subcontracts in all categories which provide
subcontracting opportunities.

10.1.6. Plans for complying with the WMDVBE program guidelines
established by the Commission as required by Public Utilities
Section 8283(c). The Executive Director's Office will be responsible for
developing, periodically refining, and recommending such guidelines for
the Commission’s adoption in an appropriate procedural forum.

11. COMMISSION REPORT

The Commission shall provide an annual report to the Legislature beginning in

January, 1989, on the progress of activities under-taken by each utility to implement Public
Utilities Code Sections 8281 through 8286 and this General Order, as required by Section
8283 (e).

11.1.  Inthis report, the Commission shall recommend a program for carrying out the
policy declared in the above-mentioned sections of the Public Utilities Code,
together with recommendations for legislation it deems necessary or desirable to
further that policy.

11.2.  This report shall include recommendations to the utilities for the achievement of
maximum results in implementing legislative policy and this General Order.

Aplp][oved and dated November 5, 1998 to become effective November 5, 1998, at San Francisco,
California.

PUBLIC UTILITIES COMMISSION STATE OF CALIFORNIA

By Steve Larson, Executive Director



