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EPA Authority to Enforce the SIP

Attached is a copy of a recent U.S. District Court decision (U.S.A.
VS SCM Corporation) which upholds the right of the federal Envirenmental
Protection Agency to take enforcement action against a source for violating
State Implementation Plan requirements even when a state has already entered
into an administrative consent order with the company which provides for
corrective action and penalty assessment.

The company (SCM) had argued that the consent order precluded
prosecution to enforce the same SIP violations addressed by thdt order. In
rejecting SCM's motion to dismiss EPA's suit against the company, the U.S.
District Court of Maryland found that exceptional circumstances are.required
to support a stay or dismissal of federal action. In rendering its decision,
the court opined that Congress, in enacting stiff penalties for air pollution,
did not mean to have those penalties subject to nullification by the state.

For answers to your questions, cal the Air Resource Board Compliance
Division at (800) 952-5588,
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U.S. District Court
District of Maryland

UNITED STATES OF AMERICA,
Plainufl, v SCM CORPORATION,
Defendant, No. R-85-09, August 12,
1985

AIR

Federal, state, and local regulation —
Administrative agencies — Judi-
cial review — In general

(§48.6811)

Court jurisdiction and procedure —
Consent decrees (§58.65)

[1] Consent agreement between
Maryland Depariment of Health and
Mental Hygiene and SCM Corp. in-
volving company’s alleged violations of
Clean Air Ac emission standards does
not preciude Environmental Protection
Agency from suing company in federal
coun 10 seck penalties for violations, be-
cause: (1) EPA has right under Act 10
seck penalties in court for violations; (2)
court was not involved in agreement,
which prevenied EPA from having its
claims resolved; and (3) Congress did
not intend to allow state administrative
actions to preclude federal enforcement
of emission siandards.

STATUTES

Federal — Clean Air Act — State im-
plementation plans (§95.0313)

Federal — Clean Air Act — Judicial
‘review (§95.0317)

Consirued.

On SCM Corp.’s motion 10 dismiss
Environmental Protection Agency’s suit
against it for alleged violations nglean
Air Act; motion denied.

Glenda G. Gordon, Ass’t U.S. Auy,
Baltimore, Maryland; James M. Baker,
Philadelphia, Pennsylvania; Judith Kawz
and Ellen M. Mahan, Washington,
D.C., for plainifl United States of
America.

Charles Lettow, Washington, D.C;
?oscph S. Kaufman, Baltimore, Mary-
and; and Samuel Friedman, New York,
New York, for defendant SCM Corp.

Before Norman P. Ramsey, Distria
Judge.

Full Text of Opinion

MEMORANDUM

This case presents the issue of wheth-
er an enforcement action brought on be-
half of the Environmental Protection
Agency pursuant to the Clean Air Aa
should be dismissed or stayed under the
“Colorade River doctrine™ where the de-
fendant has entered into an administra-
tive consent order with the state agency
charged with enforcing the same stan-
dards sought 10 be enforced in the feder-
al action.

The United States brought this action
against the SCM Corporaton (hereinaf-
ter “defendant”™ or “SCM™) at the re-
quest of the Administrator of the Envi-
ronmental Protection Agency
(hereinafier “EPA’"). The action,
brought pursuant to 42 U.S.C.
§7413(b), seeks injunctive relief and the
imposition of civil penalties as a result of
delendant’s alleged violations of the
Clean Air Act, 42 US.C. §7401 ef seq,
and the Suate Implementation Plan ap-
proved by EPA pursuant 1o the Act.

{1) Curremily before the Coun is
SCM'’s motion to dismiss the complaim
or 10 stay the proceedings. Defendant’s
motion is opposed by the plaintiff, and
the issues have been thoroughly bricfed
by the parnties. Despite defendant’s re-
3uesl for a hearing, the Coun finds evi-

encc and argument unnecessary and

now denies defendant’s motion for the
recasons stated below. See Local Rule 6
(D. Md. 1985).

1. INTRODUCTION

A. Swuatutory Framework

The Clean Air Act (hereinafter “the
Act”), 42 US.C. §7401 et seq., esiab-
lished programs for pollution control in-
volving state and local governments as
well as the EPA. The Act provides, inter
alia, that the EPA establish primary and
secondary “national ambient air quality
standards” (“NAAQS"”) lor air pollu-
tants having an adverse impact on public
health or welfare.! 42 US.C. §7409.

* Primary NAAQS are those “required to
rotect the public health’’; secondary
NAAQS are ¢ “requisite 10 protect the
public welfare.” 42 US.C. §7409(b).
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The Act also requires that each state
adopt and submit to the EPA a “State
Implementation Plan” (*SIP”) to attain
and maintain the federally promulgated
NAAQS. 42 US.C. §7407 and 7410. If
a state fails to submit a plan which sat-
isfies the Act’s requirements, EPA is au-
thorized to adopt a substitute SIP for the
area involved. 42 U.S.C. §7410(c). If the
state-adopted SIP satisfies the require-
ments of the Act, it is approved by the
EPA and may, thereafier, be enforced by
both the state and the EPA.

If the EPA finds that a person is in
violation of a federally approved SIP,
the EPA must give notice 1o both the
alleged violator and to the state. If the
violation extends beyond the thirtieth
day following the required notification,
the EPA may order compliance or bring
a civil enforcement action. 42 U.S.C.
§7413(a)(1). Such a civil action may be
brought in the district court of the Unit-
ed States for the district in which the
violation occurred, and the court shall
have jurisdiction to restrain the viola-
tion, to require compliance, and 10 assess
civil penahies of up to $25,000 per day
of violation. 42 U.S.C. §7413(b). If the
Court finds that the civil enforcement
action was unreasonably brought, it may
award defending parties the costs of liti-
gation, including attorney and expert
witness fees.

ld.

In 1972, the EPA promulgated pri-
mary and secondary NAAQS for partic-
ulate matter and other air pollutants. See
40 C.F.R. §§50.6, and 50.7. Following
the promulgation of those standards,
Maryland adopted and the EPA ap-
proved a Maryland SIP which is pub-
lished in the Code of Maryland Regula-
tions (COMAR) and in the Code of
Federal Regulations. Se¢e COMAR
10.18.06; 40 C.F.R. Subpart V
§852.1070-52.1117. The Maryland SIP,
in pertinent part and with exceptions
not here relevant, prohibits the discharge
of particulate matter in amounts greater
than 0.03 grains per dry suandard cubic
foot of exhaust gas, COMAR
10.18.06.03B(2)(a) (hereinafter the
‘“‘particulate-matter standard’), and fur-
ther prohibits the emission of sulfuric
acid mist in a concentration greater than
70 mi cubic meter of ex-
haust gas. COMAR 10.18.06.05c¢(2)
(the *“sulfuric-acid standard”’). The vio-

lation of these provisions of the Mary-
land SIP is I"e?d in the case at bar.
The Maryland SIP also prohibits the
discharge of emissions, other than water
in an uncombined form, that are visible
to human observers. COMAR
10.18.06.02B (the ‘‘visible-emission
standard™).

The State of Maryland has also en-
acted air pollution control laws which
are codified in Tide 2 of Md. Health-
Environmental Code Ann. (1982). Un-
der Maryland law, the state’s Depan-
ment of Health and Mental Hygiene
(hercinafter “the Department” or “the
state agency”) is required to eswablish
state ambient air quality standards iden-
tical to the federal standards unless a
political subdivision requests a more re-
strictive standard. §2-302(c). The De-
parument must also adopt emission stan-
dards to anain and maintain the ambient
air quality standards. §2-302(d). The
Department may adopt other rules and
regulations for the control of air pollu-
tion. §2-301(a).

Under the enforcement provisions of
the Maryland law, the Department may
issue show cause and correciive orders,
§§2-602 10 608, or bring enforcement
actions 0 enjoin alleged violations and
impose dvil penaliies. §2-609(a). The
Department may recover in an enforce-
ment action brought in the circuit court
for any county up to $10,000 per viola-
tion per day.! §2-610(a). All proceed-
ings under the Maryland air quality
control law are to be brought by the
Department, and “[njo person other
than [the] State acquires actionable
rights by virtue of [that law}.” §2-106.

B. Factual Background

Defendant SCM operates the Adrian
Joyce Works in Baltimore, Maryland, at
which plant defendant manufactures ti-
tanium dioxide, a white pigment used in
paint, plastics, paper and other
materials.

In May of 1982, the state agency con-
ducted emission tests at defendant’s

lani. On January 5, 1983, a Notice of
eiolalion and Show Cause Order was

? Com the provisions of the federal
Act which provides for cvil penalties of up to
$25,000 per day of violation. 42 US.C.
§7413(b).
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The Act also requires that each state
adopt and submit to the EPA a “Siate
Implementation Plan” (“SIP”) 10 attain
and maintain the federally promulgated
NAAQS. 42 US.C. §7407 and 7410. If
a state fails to submit a plan which sat-
isfies the Act’s requirements, EPA is au-
thorized to adopt a substitute SIP for the
area involved. 42 U.S.C. §7410(c). If the
state-adopted SIP satisfies the require-
ments of the Act, it is approved by the
EPA and may, thereafter, be enforced by
both the state and the EPA.

If the EPA finds that a person is in
violation of a federally approved SIP,
the EPA must give notice to both the
alleged violator and to the state. If the
violation extends beyond the thirtieth
day following the required notification,
the EPA may order compliance or bring
a civil enforcement action. 42 U.S.C.
§7413(a)(1). Such a civil action may be
brought in the district court of the Unit-
ed Siates for the district in which the
violation occurred, and the court shall
have jurisdiction to restrain the viola-
tion, to require compliance, and 10 assess
civil penalties of up to $25,000 per day
of violation. 42 U.S.C. §7413(b). If the
Cournt finds that the civil enforcement
action was unreasonably brought, it may
award defending parties the costs of liti-
gation, including attorney and expert
witness fees. -

ld.

In 1972, the EPA promulgated pri-
mary and secondary NAAQS for partic-
ulate matter and other air pollutants. See
40 C.F.R. §§50.6, and 50.7. Following
the promulgation of those standards,
Maryland adopted and the EPA ap-
proved a Maryland SIP which is pub-
lished in the Code of Maryland Regula-
tions (COMAR) and in the Code of
Federal Regulations. Se¢e COMAR
10.18.06; 40 C.F.R. Subpart V
§§52.1070-52.1117. The Maryland SIP,
in peniinent part and with exceptions
not here relevam, prohibits the discharge
of particulate matter in amounis greater
than 0.03 grains per dry standard cubic
foor of exhaust gas, COMAR
10.18.06.03B(2)(a) (hereinafter the
“particulate-matter standard™), and fur-
ther prohibits the emission of sulfuric
acid mist in a concentration greater than
70 micrograms cubic meter of ex-
haust gas. COMAR 10.18.06.05c(2)
(the “sulfuric-acid standard’’). The vio-

lation of these provisions of the Mary-
land SIP is alleged in the case at bar.
The Maryland SIP also prohibits the
discharge of emissions, other than water
in an uncombined form, that are visible
to human observers. COMAR
10.18.06.02B (the ‘‘visible-emission
standard™).

The Stuate of Maryland has also en-
acted air pollution control laws which
are codified in Title 2 of Md. Health-
Environmental Code Ann. (1982). Un-
der Maryland law, the siate’s Depart-
ment of Health and Mental Hygiene
(hereinafter “the Department” or “the
state agency”) is required to establish
state ambient air quality standards iden-
tical to the federal standards unless a
political subdivision requests a more re-
strictive standard. §2-302(c). The De-
partment must also adopt emission stan-
dards to attain and maintain the ambient
air quality standards. §2-302(d). The
Depariment may adopt other rules and
regulations for the control of air pollu-
tion. §2-301(a).

Under the enforcement provisions of
the Maryland law, the Department may
issue show cause and corrective orders,
§§2-602 1o 608, or bring enforcement
actions to enjoin alleged violations and
impose civil penaliies. §2-609(a). The
Department may recover in an enforce-
ment action brought in the circuit court
for any county up to $10,000 per viola-
tion per day.! §2-610(a). All proceed-
ings under the Maryland air quality
control law are to be brought by the
Deparunent, and “[njo person other
than ([the] Suate acquires actionable
rights by virtue of [that law].” §2-106.

B. Factual Background

Defendamt SCM operates the Adrian
Joyce Works in Baltimore, Maryland, at
which plant defendant manufactures ti-
tanium dioxide, a white pigment used in
paint, plastics, paper and other
materials.

In May of 1982, the state agency con-
ducted emission tests at defendant’s
Eml. On January 5, 1983, a Notice of

iolation and Show Cause Order was

* Com the provisions of the federal
Act which provides for civil penalties of up to
$25.000 per day of violation. 42 US.C.
§7413(b).
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issued 10 defendant by the state agency.
The notice alleged, based on the May
1982 tests and observations, that defen-
dant was in violation of the state’s par-
ticulate-matter, sulfuric-acid, and visi-
ble-emission standards. Defendant was
informed by that notice of sanctions
available under the Health-Environmen-
tal Artcle of the Maryland Code, and
was ordered to show cause why a correc-
tive order should not issue. [giscussions
ensued between the company and the
state agency regarding the reliability of
the testing procedures and whether de-
fendant’s facilities were in fact in com-
pliance with the state standards.

Meanwhile, on April 20, 1984, the
EPA issued a Notice of Violation to the
defendant company based on tests con-
ducted in December of 1983. The feder-
al notice alleged that defendant was in
violation of the sulfuric-acid and partic-
ulate-matter standards in the Maryland
SIP which had been federally approved

ursuant to the Clean Air Act. The al-
eged violations concerned the operation
of calcining Kilns No. 2 and 3 at defen-
dant’s Adnan Joyce Works. The notice
also informed defendant of enforcement
actions which could be taken pursuant to
the federal Act if the violations contin-
ued more than thirty days following the
EPA notification.

In December of 1984, the state agency
and the company reached an agreement
10 enter a consent order with regard to
the state’s notice of violation. The EPA,
aware of the agreement, brought this ac-
tion on January 2, 1985. The Consent
Order between the state agency and the
company was executed and effective on
January 7, 1985.

The Consent Order entered by the de-
fendant and the sate agency, while pre-
serving the parties’ respective positions
on the issues of compliance and test va-
lidity, provides in part: (1) for the instal-
lation of certain equipment by SCM on
Calcining Kilns No. 1, 2, and 3 by De-
cember 15, 1985; (2) for the orm-
ance of stack tests’ for Kiln No. 1 by
April 30, 1985, and for Kilns No. 2 and
3 by December 15, 1985; (3) that in the
event that the stack tests fail to demon-
strate compliance, the company shalil

’ A stack test is a physical sampling and
analyzing of the gas stream in an emission
stack. It is used w0 determine compliance
with the sulfuric-acid mist and particulate-
matter standards at issue in this case.

within three months submit a new
providing for full compliance by July 1.
1986, subject, however, 10 certain rights
reserved to the company;’ (4) for supu-
lated penalty payments if the company
fails to install the new e?uipmem by the
dates specified; and (5) for the payment
by SCM of a * rpromisedvilpeual-
ty” in the amount of $5,000 and a dona-
ton to the Johns Hopkins University in
the amount of $10,000 w0 be used for
consulting services 1o the state agency.

As noted above, the United States
brought this action, at the request of the
EPA, on January 2, 1985. Plainifl
secks injunctive relief and the imposition
of civil penalties under the Clean Air
Act. The complaint, predicated upon the
federal Notice of Violation issued in
April of 1984, alleges that the company
has continued to violate the sulfuric-acid
and particulate-matter standards in the
operation of Kilns No. 2 and 3 for more
than thirty days after the issuance of the
Notice of Vielation.

1I. DISCUSSION

As discussed in Section ]J-A above, the
Clean Air Aca requires a state to adopt a
State Implementation Plan (SIP) which
will satisfy the National Ambient Air
Quality Standards (NAAQS) promul-
gated by the EPA pursuant to the Aa.
Once an SIP has been approved by the
EPA, as Maryland’s has, it may be en-
forced by the EPA as well as the staie.
Maryland law similarly provides for en-
forcement of the state’s SIP and other
pollution control regulations in state ad-

‘I the stack tests fail to demonstrate
compliance,
the Company reserves the rights (a) to
challenge the Department’s position re-
garding conditions for the test, (b) 10 peti-
tion for a rule esuablishing different tem
conditions, (c) to ition for a regulation
amendment that would relax the ap%llia-
ble emission standards, or (d) a combina-
ton of the foregoing. If the siack test for
Calincer No. 1 demonstirates a significant
improvement resulting in substanual com-
pliance with the Department’s standards,
then the t may require the
compietion the improvements for the
stack on Calciner Nos. 2 and 3 provided
that the Department will initiate a regula-
tion amendment that would relax the ap-
Consent Order at p. 8.
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ministrative proceedings and state-court
actions.

This acuon is brought by the EPA
under the federal Aa 1o enforce the
EPA-approved SIP. Defendant now
moves this Count to dismiss or stay the
action because of the administrative con-
sent order agreed to by defendant and
the state agency. The consent order was
made subsequent to the issuance of
EPA’s Notce of Violation and nearly
simultancous to the bringing of the in-
stant federal action. The inistrative
consent order, and the underlying state
violation notice, concern, inter alia, the
alleged violation of Maryland’s SIP
which are the subject of the present fed-
eral enforcement action. Defendant ar-
gues that the state administrative consent
order precludes, at least for the present,
the prosecution of this action to enforce
the same SIP violations addressed by
that order.

At the outsel, it may be well to note
the grounds upon which the defendant
does not rely. Defendant does not assert
that this Court lacks jurisdiction over the
instant case, or that plainuiff has failed
to meet any of the statutory conditions
Ereccdcm for the bringing of the action.

efendant does not suggest that this
Court should refrain from exerdcising its
jurisdiction under one of the traditional
abstention doctrines.’ Nor does the de-
fendant contend that plaintifi’s action is
barred by issue or claim preclusion, the
two branches of the doctrine of res
Judicata.

Instead, defendant SCM urges that
the Coun should dismiss or siay this ac-
tion under the doctrine of Colorado River
Water Conservation District v. United States,
424 U.S. 800 [9 ERC 1076] (1976). De-
fendant maintains that this Court should
follow the District of Delaware which
relied upon the Colorade River doctrine 1o
stay an EPA aclion under the Clean
Water Aa, 33 US.C. §1251 e seq., in
United States v. Cargill, Inc., 508 F.Supp.
734 {15 ERC 1761] (D. Del. 1981)
(Latchum C.J.).

In Colorado River, the United States
brought an action in federal court, on its

? The traditional absiention doctrines
were discussed in Colorado River Water Conser-
vation Dist. v. Unued States, 424 U .S. 800, 813-
16 (1976). See aiso H. Hart & H. Wechsler,
The Federal Courts and the Federal Systera at
98541050 (2d ed. 1973).

own behall and on behalf of several In-
dian tribes, secking adjudication of wa-
ter rights based on federal and sate law.
One of the defendants in that suit there-
after sought in state court to make the
United States a party to water-right pro-
ceedings in siate court, which proceed-
ings are held on a continuous basis. The
sate-court application by the federal-
suit defendant sought to make the Unit-
ed States a state—court party for the pur-
pose of there adjudicating all the claims
of the United States, both state and fed-
eral, pursuant to the McCarran Amend-
ment* which provides the consent of
the United States to suits against it in
state courts concerning water rights.

After the United States was served
with process in the state-court action
pursuant to the McCarran Amendment,
defendants in the federal action brought
by the United States moved to dismiss
that action on the ground that the feder-
al court was without jurisdiction in light
of the McCarran Amendment. Without
reaching the jurisdictional question, the
Districc Coun granted defendants’ mo-
tion to dismiss on the basis of the ab-
stention doctrine. The Tenth Circuit re-
versed, holding that jurisdiction was

roper and abstention inappropriate.
g‘hc supreme Cournt reversed the Court
of Appeals and held that the Disirict
Court’s dismissal was justified, albeit for
diflerent reasons than those relied upon
by the District Coun.

Justice Brennan, writing for six mem-
bers of the Count, held first that the
McCarran Amendment in no way di-
minished federal jurisdiction under 28
U.S. §1345 or §1331.” Colorado River,
424 US. at 809. That Amendment, held
the Coun, did allow concurrent jurisdic-
tion over the water rights in question in
the state court. Id. at 809-813. The
Court next held that although dismissal
could not be supporied on the basis of
any traditional form of the abstention
doctrines, id. at 813-17, dismissal was
justified nonetheless on the basis of
“principles governing the contemporane-
ous exercise of concurrent jurisdiction.”
Id. at 817-21.

The principles governing contempora-
neous exercise of concurrent jurisdiction

43 U.S.C. $666.

728 US.C. §1345 creates federal juris-
diction over actions brought by the federal
a;vernml. 28 US.C. §1331 provides for

rgenenl federal-question jurisdiction of
the federal courts.
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are unrelated to considerations of proper
constitutional adjudication or regard for
federal-state relations.* Id. at 817. In-
stead, they “rest on considerations of
‘{wlise judicial administration, giving re-
gard to conservation of judicial resources
and comprehensive disposition of litiga-
tion.’  1d. [quoting Kerotest Mfg. Co. v.
Co-O-Two Fire uipment ., 342
U.S. 180, 183 (1952) (afhirming Third
Circuit decision providing for stay of
federal action in one district in favor of a
federal action in a second district where
all parties’ claims could be adjudicated)).

The principles governing contempora-

neous exercise of concurrent jurisdiction
are more deferential when both courts
involved are federal than they are when
a federal court is asked to stay its hand
in favor of a state-court proceeding. Id.
at 817. As between federal courts, the
eneral principle is to avoid duplicative
itigation. Id. A federal court has broad
discretion in such a case to stay its hand
pending the outcome of another federal
pr ing. See Landis v. North Ameri-
can Co., 299 U.S. 248 (1936); Kerotest,
supra, 342 U.S. 180.

As between state and federal courts,
however, “the rule is that ‘the pendency
of an action in the state court is no bar
to proceedings concerning the same mat-
ter in the Federal Court having jurisdic-
tion ...’ {citations omitted). Tﬁis differ-
ence in general approach between state-
federal concurrent jurisdiction and
wholly federal concurrent jurisdiction
stems from the virtually unflagging obli-
gation of the federal courts to exercise
the jurisdiction given them.” Colorado
River, 800 U.S. at 817. Circumstances
permitting dismissal of a federal suit in
the face of a concurrent state proceeding
for reasons of wise judicial administra-
tion are more limited than the circum-
stances appropriate for abstention. Id. a1
818. The former circumstances must be
exceptional and only the clearest of justi-
fications can warrant dismissal. 1d. at
818-9.

In Colorado River, the Court cited
several factors which might in some
combination outweigh the obligation of
the federal courts to exercise junsdiction.
These factors include 1) the earlier as-
sumption of jurisdiction over property by

*Compare the abstention docirines dis-
cussed in Colorado River, 800 U.S. at 813-16,
which are based on such considerations.

a state court;’ 2) the inconvenience of
the federal forum; 3) the desirability of
avoiding piecemeal litigation; and 4) the
order in which jurisdiction was obtained
by the concurrent forums. 1d. at 819.

In holding that dismissal was appro-
Priatc, the Court relied primarily on
‘the clear federal policy” evinced by the
McCarran Amendment t “piecemeal
adjudication of water rights.” Id. at 819.
The Court found this statutory policy
“akin to that underlying the rule requir-
ing that jurisdiction be yiclded 1o the
court first acquiring control of proper-
ty.” The Court also relied upon the ex-
tensive involvement in the case of state
water rights, the inconvenience of the
federal forum, and the fact that the fed-
eral government was already participat-
ing in other state water-rights proceed-
ings. 1d. at 820. The Court ex ly
declined to decide whether even tﬁe ap-
plicability of the McCarran Amendment
would be sufficdent to warrant dismissal
in the involvement of state water rights
were less extensive or if the state pro-
ceedings were in some res inad-
equate to resolve the federal claims. Id.
at 820.

The *Colorado River doctrine” govern-
ing situations involving the contempora-
neous exercise of concurrent jurisdiction
by state and federal courts was clarified
in Moses H. Cone Memonal Hospital v.
Mercury Construction ., 460 US. 1
(1983). In Cone the Court held that the
District Court abused its discretion in
staying a diversity action to compel arbi-
tration pending a previously filed state-
court action which sought, inter alia, a
declaratory judgment that there was no
right to arbitration."

The Court in Cone reiterated that
“only the clearest of justifications” will

*This “factor” might bc viewed as a
restatement of the rule requiring a court to
refrain from asserting jurisdiction over a res
over which another court has ﬂ'vviously as-
sumed jurisdiction. See Princess Lida v. Thomp-
son, 305 U.S. 456 (1939).

® For a critique of the Court’s invocation
of this rule in the circumstances of the Colors-
do River case, see Justice Stewart's dissent at
424 U.S. 821, 822-25.

" Justice Brennan wrote for a six-mem-
ber majority. Justice Rehnquist, writing in
dissent and joined by two other justices, had
no occasion to discuss the propriety of the
District Court’s stay order inasmuch as he
concluded that the
appealable.

stay order was not
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are unrelated 10 considerations of proper
constitutional adjudication or regard for
federal-state relations.’ Id. at 817. In-
stead, they ‘“rest on considerations of
‘{wlise judicial administration, giving re-
gard to conservation of judicial resources
and comprehensive disposition of litiga-
tion.” ” 1d. [quoting Kerotest Mfg. Co. v.
Co-O-Two Fire uvipment Co., 342
U.S. 180, 183 (1952) (afirming Third
Circuit decision providing for stay of
federal action in one district in favor of a
federal action in a second district where
all parties’ claims could be adjudicated)}.

The principles governing contempora-

neous exercise of concurrent jurisdiction
are more deferential when both courts
involved are federal than they are when
a federal couri is asked to siay its hand
in favor of a state-court proceeding. Id.
at 817. As between federal courts, the
eneral principle is to avoid duplicative
itigation. Id. A federal court has broad
discretion in such a case to stay its hand
pending the outcome of another federal
p ing. See Landis v. North Ameni-
can Co., 299 U.S. 248 (1936); Kerotest,
supra, 342 U.S. 180.

As between state and federal courts,
however, “the rule is that ‘the pendency
of an action in the state court is no bar
to proceedings concerning the same mat-
ter in the Federal Court having jurisdic-
tion ...’ {citations omitted). This differ-
ence in general approach between state-
federal concurrent jurisdiction and
wholly federal concurrent jurisdiction
stems from the virtually unflagging obli-
gation of the federal courts to exercise
the jurisdiction given them.” Colorado
River, 800 U.S. at 817. Circumstances
permitting dismissal of a federal suit in
the face of a concurrent state proceeding
for reasons of wise judicial administra-
tion are more limited than the circum-
stances appropriate for abstention. Id. at
818. The former circumstances must be
exceptional and only the clearest of justi-
fications can warrant dismissal. Id. at
818-9.

In Colorado River, the Court cited
several factors which might in some
combination outweigh the obligation of
the federal courts 10 exercise junisdiction.
These factors include 1) the earlier as-
sumption of jurisdiction over property by

* Compare the absiention doarines dis-
cussed in Colorado River, 800 U.S. at 813-16,
which are based on such considerations.

a state court’ 2) the inconvenience of
the federal forum; 3) the desirability of
avoiding piecemeal litigation; and 4) the
order in which jurisdiction was obtained
by the concurrent forums. Id. at 819.

In holding that dismissal was appro-
Priate, the Court relied primarily on
‘the clear federal policy” evinced by the
McCarran Amendment to ‘‘piecemeal
adjudication of water rights.” Id. at 816.
The Court found this statutory policy
“akin to that underlying the rule requir-
ing that jurisdiction be yielded to the
court first acquiring control of proper-
ty.® The Court also relied upon the ex-
tensive involvement in the case of state
water rights, the inconvenience of the
federal forum, and the fact that the fed-
eral government was already participat-
ing in other siate water-rights proceed-
ings. 1d. at 820. The Court expressly
declined to decide whether even the ap-
plicability of the McCarran Amendment
would be sufficient to warrant dismissal
in the involvement of state water rights
were less extensive or if the state pro-
ceedings were in some respect inad-
equate to resolve the federal claims. Id.
at 820.

The “Colorado River doctrine’ govern-
ing situations involving the contempora-
neous exercise of concurrent jurisdiction
by state and federal courts was clarified
in Moses H. Cone Memonal Hospital v.
Mercury Construction Corp., 460 U.S. 1
(1983). In Cone the Court held that the
District Court abused its discretion in
staying a diversity action to compel arbi-
tration pending a previously filed state-
court action which sought, inter ala, a
declaratory judgment that there was no
right to arbitration."

The Court in Cone reiterated that
“only the clearest of justifications” will

* This “factor” might be viewed as a
restatement of the rule requiring a court to
refrain from asserting jurisdiction over a res
over which another court has mously as-
sumed jurisdiction. See Princess Lida v. Thomp-
son, 305 U.S. 456 (1939).

® For a critique of the Court’s invocation
of this rule in the circumstances of the Colora-
do River case, see Justice Stewart’s dissent at
424 U.S. 821, 822-25.

¥ Justice Brennan wrote for a six-mem-
ber majority. Justice Rehnquist, writing in
dissent and joined by two other justices, had
no occasion to discuss the iety of the
District Court’s siay order inasmuch as he
concluded that the stay order was not
appealable.
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warrant dismissal under the Colorado
River doctrine. Id. at 16. That doctrine
does not rest on considerations of state-
federal comity, but on a balancing of the
factors discussed in Colorado River, “with
the balance heavily weighted in favor of
the exercise of jurisdicuon.” ld. at 14,
16. The most important factor in the
decision 10 affirm dismissal in Colorado
Riwer was the clear McCarran Amend-
ment policy to avoid piecemeal adjudica-
tion of water rights in a river sysiem. 1d.
at 16. In addition to the four factors
discussed in Colorado River, a court ap-
plying the Colorado River ‘“‘exceptional
circumstances” test should consider the
fact that federal law provides the rule of
decision on the merits as a major factor
militating against a stay or dismissal of
the federal action. Id. at 23-26.

In reiterating that federal courts have
a “‘virtually unflagging obligation ... to
exercise the jurisdiction given them,”"
the Court made clear that exceptional
circumstances are required to support ei-
ther a stay or a dismissal of the federal
action:

. a stay is as much a refusal to
exercise federal jurisdiction as a dis-
missal. When a district court decides
1o dismiss or stay under Colorado Riv-
er, it presumably concludes that the
parallel state-court litigation will be
an adequate vehicle {or the complete
and prompt resolution of the issues
between the parties. If there is any
substantial doubt as to this, it would
be a serious abuse of discretion to
grant the stay or dismissal at all. [cita-
uons omitted]. Thus, the decision to
invoke Colorado River necessarily con-
templates that the federal court will
having nothing further to do in resolv-
ing any substantive part of the case,
whether it stays or dismisses. [cita-
tions omitted}.

Id. at 28.

In this case, defendant argues that the
Colorado River doctrine warrants dismiss-
al or, in the aliernative, a stay of this
action. Defendant maintains that Colora-
do River is applicable because 1) the in-
stant action is duplicative and redundant
in light of the siate agency’s consent or-
der; 2) allowing this suit to proceed

' Moses Cone, 460 U.S. at 15, quoting
Colorado River, 424 U.S. at 817, which in
ll‘;r; quoted Kerotest Mfg. Co., 342 US. at

would undercut state enforcement of air
pollution control laws; and 3) the bring-
ing of this action in federal court contra.
venes a congressional intent that states
be the primary enforcers of federal
standards.

As should be clear from the exiended
discussion above of the Colorado River
and Moses Cone cases, the Colorado River
doctrine does not give federal courts carte
blanche 10 decline 10 hear cases within
their jurisdiction merely because issues
or factual disputes in those cases may be
addressed in past or pending proceedings
before siate tribunals. At the ouiset, a
party invoking the Colorado River doc-
trine must demonstrate, beyond “‘any
substantial doubt,” the existence of par-
allel state-court litigation that will be an
adequate vehicle for the complete and
promp resolution of the issues between
the federal-court parties. Moses Cone,
460 U.S. a1 28. The facs of the case at
bar fall woefully short of meeting this
threshold requirement.

EPA brings this action seeking to im-
pose substantial civil penalties under the
federal Act for defendant’s alleged viola-
tions of the SIP. Plainiifl also seeks in-
junctive relief to compel defendant’s
compliance. Defendant does not, and
cannot, identify what “parallel state-
court litigation will be an adequate vehi-
cle” for the resolution of these claims
brought by EPA. Indeed, there is no
pending litigation whaisoever in state
court to which this Court could defer.”
Nor has it been suggesied that EPA
could bring an action in state court to
obtain the relief it now seeks under the
federal Act.

Moreover, the Colorado River doctrine
is only implicated in “situations involv-
ing the contemporaneous exercise of con-
current jurisdiction” by state and federal
courts. Colorado River, 424 U.S. at 817.
Defendant concedes that what it deems
the “parallel state proceedings” have al-
ready been concluded.* Indeed, defen-
dant argues that the present action in-
volves a wasteful “relitigating [of] issues
that have already been resolved in the

" As discussed above, the siate agency
issued a notice of violation 1o defendant pur-
suant 1o state law. Thereafier, the state and
defendant entered the consent agreement. No
enforcement action was ever commenced in
state court.

“SCM Memo in Support of Motion at
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{state administrative] Consent Order.”
Thus, it is apparent from defendant’s
own contentions that the nt casc is
not a situation involving the “contempo-
raneous exercise of concurrent jurisdic-
tion” 10 which the Colorado River analy-
sis can be applied.’*

Even il the instant case did concern
the contemporaneous exercise of concur-
rent jurisdiction, defendant’s reliance on
Colorado River would be misplaced. It is
cear that EPA has a right to press in
this Count at some point its claim that
substantial civil penalties should be im-
posed uron defendant for past violations
of the {ederally adopted SIP." Indeed,
defendant argues, in support of its re-
jucsl for a stay during performance un-

er the administrative consent order,
that its “adherence to the terms and re-
quirements of the [state] Consent Order
would surely weigh heavily in this
Court’s assessment of whether an addi-
tional penalty should be imposed.” The
need for this Court to ultimately reach
the issue of defendant’s liability under
the federal Al precludes any stay or dis-
missal under the Colorado River doctrine.
As the Supreme Court made clear in
Moses Cone, application of the doctrine
“necessarily contemplates that the feder-
al court will have nothing further to do
in resolving any substantive part of the
case.” Moses Cone, 460 U.S. a1 28.

33" SCM Memo in Support of Motion at
“The effect of a final deasion by one
tribunal upon issues or claims subsequendy
raised in another tribunal is governed by the
traditional doctrines of issue and claim pre-
clusion. The preclusive effect of state-coun
decisions in su uent federal actions is sta-
witonily defined in 28 U.S.C. §§1738-1739.

Defendant does not urge that collateral es-
torptl is a bar to the instant suit but instead
relies solely upon the Colorado River doctrine.
SCM Reply Memo at 5-6 n. S.

" Defendant apparently contests this
statement when it asserts in one of its briefs
that EPA’s seeking in this action penalties
over and above those provided for in the state
consent order is “not a permissible objective.”
This contention cannot be supported by logic
or the law.

The lederal Act provides for civil penalties
of up 10 $25,000 per violation per day. EPA
is given authority to seek imposition of such
penalties in federal district courts. While the
Act clearly contemplates enforcement of some
of its provisions by state authorities, there is
no suggestion in the statute that enactment
by states of their own penalty provisions un-
der state law acis to displace the penalties
provided for by Congress.

Ignoring the absence from the case at
bar of the threshhold requirements for
invocation of the Colorado River docirine,
defendant urges the application of tha
doctrine in order to avoid federal-siate
friction and the undermining of the
state’s enforcement authority. To the ex-
tent that defendant’s ument is based
on general notions of federalism, it is
enough to note that such considerations
are not part of the Colorado River analy-
sis. It was not a generalized concesm
for comity, but rather the specific lan-
guage of the McCarran Amendment
which was the basis for decision in Colo-
rado Riwer*® This Court finds no similar
expression in the Clean Air Act of a
congressional intent to allow state ad-
ministrative actions to preclude federal
enforcement of federal standards.

In support of its contention that the
language of the Clean Air Act precludes
the bringing of the insiant action, defen-
dant leaps trom the premise that the Aa
contemplates state enforcement 10 the
conclusion that state enforcement bars
any action by the EPA 10 enforce feder-
ally adopted standards. That conclusion
finds no support in logic or the statute.

Congress provided that the EPA may
bring actions in the federal courts to en-
force federally approved SIP’s. Congress
further provided for federal cvil penal-
ties of up to $25,000 %: day of viola-
tion. 42 U.S.C. §7413. This enforcement
scheme, and the significant penalties
Congress intended to impose upon air

lluters, would be nullified under de-
endant’s view of the law.

According to defendant’s analysis, any
enforcement action broughi by a siate
agency would preclude federal action to
enjoin or punish the same violations.
Thus, if a state adopted an SIP which
was later federally approved, the state
could nullify federal enforcement simply
by adopting and using a stae enforce-
ment scheme which provided for mini-
mal penalties. This urt does not be-
lieve that Congress, in enacting stff

* The Colorado River principles which
govern in situations involving the contempo-
raneous exercise of concurremt jurisdictions
are “unrelated to considerations of proper
constitutional adjudication and regard for
federal-state relations.” Colorado Rwer, 424
U.S. at 817. Sec also Moses Cone, supra, 460
U.S. at 14-15 (unlike abstention, the Colorado
River doctrine does not rest on considerations
of state-federal comity).

" Moses Cone, 460 U.S. at 16.
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[state administrative] Consent Order."
Thus, it is apparent from defendant’s
own contentions that the nt case is
not a situation involving the “contempo-
raneous exercise of concurrent jurisdic-
tion” to which the Colorado River analy-
sis can be applied."

Even if the instant case did concern
the contemporaneous exercise of concur-
rent jurisdiction, defendant’s reliance on
Coloredo River would be misplaced. It is
dear that EPA has a right to press in
this Court at some point its claim that
substantial civil penalties should be im-
posed uron defendant for past violations
of the federally adopted SIP." Indeed,
defendant argues, in support of its re-

uest for a stay during performance un-
er the administrative consent order,
that its “adherence to the terms and re-
quirements of the [state] Consent Order
would surely weigh heavily in this
Court’s assessment of whether an addi-
tional penalty should be imposed.” The
need for this Court 10 ultimately reach
the issue of defendant’s liability under
the federal Act precludes any stay or dis-
missal under the Colorado River doctrine.
As the Supreme Court made dear in
Moses Cone, application of the doctrine
“necessarily contemplates that the feder-
al court will have nothing further to do
in resolving any substantive part of the
case.” Moses Cone, 460 U.S. at 28.

33" SCM Memo in Support of Motion at
“The eflec of a final decision by one
tribunal upon issues or claims subsequendy
raised in another tribunal is governed by the
traditiona) doctrines of issue and daim pre-
clusion. The preclusive effect of state-court
decisions in subsequent federal actions is sta-
tutorily defined in 28 U.S.C. §§1738-1739.

Defendant does not urge that collateral es-
toppel is a bar to the instant suit but instead
relies solely upon the Colorado River doctrine.
SCM Reply Memo at 5-6 n. S.

" Defendant apparently contests this
statement when it asserts in one of its briefs
that EPA’s secking in this action penalties
over and above those provided for in the niate
consent order is “not a permissible objective.”
This contention cannot be supported by logic
or the law.

The federal Act provides for civil penalties
of up 10 $25,000 per violation per day. EPA
is given authority to seek imposition of such
penalties in federal district courts. While the
Act clearly contemplates enforcement of some
of its provisions by state authorities, there is
no suggestion in the statute that enactment
by states of their own penalty provisions un-
der sutate law acis to displace the penalties

provided for by

Ignoring the absence from the case at
bar of the threshhold requirements for
invocation of the Colorado River doctrine,
defendant urges the application of that
doctrine in order to avoid federal-swate
friction and the undermining of the
state’s enforcement authority. To the ex-
tent that defendant’s ment is based
on general notions of federalism, it is
enough to note that such considerations
are not part of the Colorado River analy-
sis.” It was not a generalized concern
for comity, but rather the specific lan-
guage of the McCarran Amendment
which was the basis for decision in Colo-
rado River.” This Court finds no similar
expression in the Clean Air Aa of a
congressional intent to allow state ad-
ministrative actions to preclude federal
enforcement of federal standards.

In suppont of its contention that the
language of the Clean Air Act precludes
the bringing of the instant action, defen-
dant leaps ?rom the premise that the Aat
contemplates state enforcement 10 the
conclusion that state enforcement bars
any action by the EPA to enforce feder-
ally adopted standards. That conclusion
finds no support in logic or the statute.

Congress provided that the EPA may
bring actions in the federal courts to en-
force federally approved SIP's. Congress
further provided for federal civil penal-
ties of up to $25,000 per day of viola-
tion. 42 US.C. §7413. is enforcement
scheme, and the significant penalties
Congress intended to im upon air

luters, would be nullifl;i’:sdc under de-
endant’s view of the law.

According to defendant’s analysis, any
enforcement action brought by a siate
agency would preclude federal action to
enjoin or punish the same violations.
Thus, if a state adopted an SIP which
was later federally approved, the siate
could nullify federal enforcement simply
by adopting and using a state enforce-
ment scheme which provided for mini-
mal penalties. This urt does not be-
lieve that Congress, in enacting suff

“ The Colorado River principles which
govern in situations involving the contempo-
raneous exercise of concurrent junsdictions
are “unrelated w0 considerations of proper
constitutional adjudication and regard for
federal-siate relatons.” Colorado River, 424
U.S. at 817. See also Moses Cone, supra, 460
U.S. at 14-15 (unlike abstention, the Colorodo
River doctrine does not rest on considerations
of staie-federal comity).

" Moses Cone, 460 U.S. at 16.
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penalues for air pollution, meant to have
those penaities subject 1o nullification by
the states.®
While the actions of the State of
Maryland to enforce clean air standards
pursuant to state-law enforcement pro-
cedures may properly be taken into ac-
count by this Court in determining the
appropriateness of the relief prayed by
the plaintiff, United States v. Harford
Sands, Inc., 575 F.Supg. 733, 735 [20
ERC 2264} (D. Md. 1983) (Young, J.),
such state action does not affect defen-
dant’s liability under federal law or pre-
clude this Court from hearing the case
on the merits.” The Court cannot agree
with the defendant that allowing the
plaintiff 10 seek the very penalties im-
by Congress somehow constitutes
a ““thwarting of federal legislative
policy.®
Nor is there any unfairness to the de-
fendant in the Court’s decision that this
case may proceed despite defendant’s en-
tering into a consent order with the siate
agency. In a federal system, each person
and entity is subject to simultanecous reg-
ulation by state and national authority.

® Defendant
memorandum, u

relies, in a supplememal
the decision of the Chief

udicial Officer of the EPA in In the Matter of

KK Corporation, Docket No. [X-84-0012
(May 10, 198S), in support of defendant’s
contention that state enforcement precludes
subsequent EPA enforcement. The Court
notes, without need for discussing the prece-
dential value of that administrative decision,
that BKX did not involve application of the
Colorado River doctrine. The federal statute
involved in BKXX, moreover, was the Resource
Conservation and Recovery Act, 42 US.C.
§6928, which expressly provides that suate
programs which are substantially equivalent
to federal programs shall be authorized to be
conducted “in lieu of the Federal program”
on an interim basis. Such authonzation o0
conduct the state program in lieu of the fed-
eral had been granted by the EPA
in the BKK case.

¥ In the briefing on the instant motion,
both sides have presented extensive argu-
ments concerning the sufficiency of the state
consent order 1o remedy the violations al-
leged. In light of the conclusions reached
herein r!xardi the inapplicability of the
Colorado River rine, the Count believes
that the nature and extent of state adminis-
trative action arc issues going 10 the merits of
this action which need not be addressed at
this j ure.

= Defendant’s Memorandum in Sup-
gon of SCM’s Motion 0o Dismiss or Stay

roceedings at 31.

The single act of an individual frequent-
ly subjects that person to separate and
differing legal consequences at the hands
of state and national sovereigns. That
the same acis by the defendant subject it
to state actions under Tite 2 of the
Maryland Health and Environmental
Code as well as EPA actions under the
Clean Air Act is no more anomolous
than the situation of the bank robber
who finds himself simultaneously pros-
ecuted for violations of both federal and
state laws anising from a single criminal
aci. The defendant in this case, more-
over, was fully aware of the federal vio-
lation notices at the time it decided to
enter a consent agreement with the state
agency. Defendant and the state agency
were also aware, prior to the execution
of the consent order, that the EPA did
not consider the proposed order a satis-
factory remedy for the violations
alleged

For all of these reasons, the Court
concludes that neither a stay nor a dis-
missal of this action is warranted under
the Colorado Rwer doctrine.

Accordingly, defendant’s motion will
be denied.

ORDER

For the reasons assigned in the
Memorandum filed this day, it is this
12th day of August, 1985, by the United
States District Count for the District of
Maryland,

ORDERED:

1. That defendant’s motion to dismiss
or to stay proceedings is DENIED;

2. That defendant file an answer to
the complaint within twenty days of the
date of this Order; and,

3. That the Clerk of the Count shall
mail copies of the Memorandum and
this er to all counsel of record.

D Sce defendant’s memorandum in sup-
gﬂ of its motion to dismiss or to stay at p.

# To the extent that the rationale of Unit-
ed Siates v. Corgill, Inc., 508 F.Supp. 734 (D.
Dei. 1981), would recommend a different re-
sult, that case will not be followed.



