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Thank you and good afternoon Chairman Nichols apar& members. I'm Jim
Ryden, Chief of ARB’s Enforcement Division.



Response to Comments
from the New Industry Coalition
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We have worked closely with the Attorney Gener@lffice to review the way we conduct
enforcement at ARB to ensure that it complies withegal requirements. With that input, as well
as suggestions from the regulated community angubéc, we are implementing some changes
and continuing to look at issues.

Response to Comments from the New Industry Coalitio

First, 1 would like to address the main comments geard from the new industry coalition by
summarizing them and providing our current thinkimgthem. We are implementing several of the
suggestions we heard from this group, including/aliag a model penalty guidance, looking at our
administrative hearing process and augmenting loilityeto take enforcement action against illegal
uncertified products imported into the United S¢ate



Coalition Comment #1
ARB should loosen existing laws
for strict liability for violations of
air quality requirements.

Slide 3

The first comment you heard from this coalition waghat ARB should loosen
existing laws for strict liability for violations of air quality requirements.

Strict liability for violations is established ihe statutes and regulations we enforce.
It is the typical standard in environmental lawsoas the country because
environmental violations involve ongoing businestvity and are not usually
committed intentionally or even negligently. Undénict liability, a violator's

intent helps determine the amount of the penaltye coalition commenters urged
ARB to adopt a system in which violators could avsirict liability. This would

put ARB out of step with most environmental lawsl é&ave many violations
unpunished.



Coalition Comment #2
ARB should require mandatory
administrative hearings.
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The next comment you heard from the new coalition iged ARB to require mandatory
administrative hearings, instead of following the arrent ARB practice of working with
violators to reach mutually agreeable settlementsdsed on the facts and law of each case.

Allowing violators to invoke mandatory administragihearings instead of working with us to settle
cases would increase both settlement costs artaribet takes to reach settlements. Both
would result in fewer violations being addresstdaddition to being long and costly, after an
administrative hearing, both ARB and the violatavé the option to challenge it all over again
in court, adding to the expense and burden of thegss. Instead, ARB handles case
settlements the way most other agencies do. Qilersents are the product of mutual
agreement between ARB and the violators and nesilderis able to dictate terms to the other.
In fact, we settle 99 percent of our cases, soavead see much need for holding administrative
hearings.

If we cannot settle a case, ARB shoulders the muashel expense of proving the violations in court.
Litigation is seldom a winning proposition for ugea if we technically “win” the lawsuit
because litigation puts a huge strain on our stadf resources. Penalties must be deposited in
the Air Pollution Control Fund for appropriation bye Legislature, not in our operating budget
to compensate us for our litigation expenses. @lags the realities of the situation.

This being said, we are looking at the administeatiearing regulations currently on the books.



Coalition Comment #3
ARB should adopt the
U.S. EPA policy for
determining mobile source
penalties.
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The next comment that you heard from the new coalibn is that ARB should adopt a
complicated U.S. EPA policy for determining penaltis in mobile source cases that is
based on federal law and is barely a year old.

The U.S. EPA mobile source penalty policy is ngbad fit for ARB’s enforcement program,
mainly because California and federal mobile sopergalty statutes are quite different.
Moreover, when implementing the U.S. EPA mobilerseypenalty policy, the federal staff
also uses its discretion in applying certain faxtarch as evaluating the violator’s intent.
Bottom line is, instead of adopting U.S. EPA’s dgnpolicy as suggested, ARB will continue
to evaluate the facts of individual cases and api@yCalifornia statutory factors. The 99%
settlement rate reflects how well ARB'’s existinggess works.

However, we believe that there is merit to adoptimqgenalty guidance that is consistent with
California law and increases the transparency okatorcement program. Later in my
presentation, | will discuss the action we arertgkn more detail.



Coalition Comment #4
ARB should concentrate on “emissions”
violations and ignore other violations or
Impose nominal penalties.
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You also heard comments from the new coalition thaARB should concentrate
on prosecuting “emissions” violations and either igore other violations or
impose nominal penalties.

We do concentrate on emissions violations, but eegxute other violations as
well. Some coalition commenters argue that violaiohARB’s engine
emission certification requirements are simply pajoek violations. We
disagree. ARB considers selling vehicles that atecartified to ARB emission
standards to be emissions violations—the emisglmatscome out of uncertified
vehicles are illegal; they should not occur at'Bie only way to protect our
certification programs, the emission standards thmgfement and the many
law-abiding companies that spend their time anduees to comply with
ARB'’s certification requirements is to impose salnsial penalties for
certification violations. Since the Health and $aféode provides substantial
penalties for these violations, ARB is reflectihg t_egislature’s decision.

These commenters also urged us to augment enfort@gainst illegal uncertified
products being imported into the United States. affieee and have been
seeking to do this for several years, but have nesteprogress than we would
like in discussions with federal customs officiated others. We are working
with the coalition commenters to help obtain theassary authority to inspect
products at the ports.



Coalition Comment #5
ARB should stop enforcing allegedly
underground regulations.
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You were also told that ARB should stop enforcing leegedly underground
regulations—ones the coalition commenters claimed kianot been adopted
through the Administrative Procedures Act.

ARB does not enforce underground regulations. Atelour hands full enforcing
the regulations this Board adopts. The Office dhdnistrative Law recently
declined to rule on the underground regulationtipets that these commenters,
the California Motorcycle Dealers Association ahd $and Car Association,
brought to your attention at the open sessionsadnt board meetings.



Coalition Comment #6
Compliance assistance and
training activities should be
transferred away from the

Enforcement Division.
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Finally, you were told that compliance assistancena training activities should
be transferred away from the Enforcement Division lecause people are
allegedly reluctant to interact with ARB enforcemen staff.

Over the years, we have trained thousands of péapteindustry, academia,
government agencies, other organizations and menabd¢ine public and have

never heard this concern expressed. In fact,rauming is a model for other states,
the nation and other countries. Enrollment is gngwfrom 4,000 people in 2008 to
9,000 in 2009. Also, clients appreciate gettifigimation from the enforcement
perspective. Other compliance assistance is coadumst the Ombudsman and other
ARB staff through toll-free hotlines, websites, Ipiem resolution, program
implementation and financial incentives.



The Sand Car Investigation
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The Sand Car Investigation

ARB brought an action against individuals selliaga cars (off-road dune buggy
style vehicles) that were not certified to ARB esiu® standards. After the sand car
settlement was entered, an individual complaingtiédBoard. In response, we
opened an investigation into the allegations yaardhe This investigation is

ongoing but, to date, the allegations are not sulbistted.

Contrary to what you heard, we do give people tetaxplanations of how their
penalties are calculated. We issue citationscastof violation and penalty
evaluations based on the penalty amounts and faesbablished in law, such as the
harm the violation caused, how long it lasted, whatviolator did to correct it and
the financial burden the penalty would place onuioétor.



Summary of additional comments
and outreach efforts
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Summarize Main Comments and ARB Outreach Efforts

Now, | would like to summarize the other commenésreceived and ways we are
addressing them. We always seek to improve theregrinent program, and these
proposals came out of outreach efforts recentlgriat your direction. These
outreach efforts have been quite productive, thamitise high level of public
participation. We’d like to think that the pubkcbutstanding response was due to
ARB'’s outreach abilities, but there is somethinggar in play here. ARB’s
enforcement program is receiving a great deal tef@st lately because of the
ambitious regulations this Board has adopted. &lnegulations will impact
industries and individuals who have never befoenb®ibject to ARB compliance
obligations. Based on the comments we received,is@n excellent time to
increase the transparency of what we do, providigiadal compliance assistance,
especially to these newly regulated companies adigiduals, and to augment our
efforts in environmental justice communities. WWeH forward to continuing this
dialogue.

Before | present the specific actions we are takimgpuld like to briefly
summarize our outreach activities.



October 12, 2009 Workshop
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The October 12 Workshop

We reached out to all parties interested in ARBforcement program in various ways.
Toward that end, staff held a public workshop omoBer 12, 2009.

The workshop notice was distributed widely via ldrgest email broadcast in ARB’s
history and reached approximately 350,000 peopiginesses and other organizations.
Enforcement Division staff followed up with hundsedf direct phone calls to parties
across the wide spectrum of people interesteddRB’s enforcement program. Our
efforts paid off. The workshop attracted over 2@i@ndees in person and 150 more
people on-line. 30 parties testified in person \wuahy more submitted written comments.
Since then, staff has held follow-up meetings sittkeholders.

Now, | would like to summarize the comments we rez@ and the actions we are taking
to address them.



Summary of comments received

Slide 12

Summary of Comments Received

Many comments suggested ways to increase the aeersgy of what we do,
requested that we provide additional compliances&sge activities and sought our
increased presence in environmental justice comtnesniA number of comments
requested that we stay the course and, if anytsiggk to strengthen our program
and the laws we enforce. Some comments, includiagynof the comments you
have heard at the open comment periods at recand bhearings, sought changes
that we believe would have the effect of weakertath our program and these
laws. These comments were not widely supportedgekier, and they relate to
issues some of the speakers have raised in on-gafiogcement litigation with us.
| have already summarized these comments for ydwanthoughts on them. |
will not repeat them here.



Response to comments
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Response to Comments

The main area of consensus among commenters isreage the transparency of
ARB'’s enforcement program. Again, these concerasiaderstandable because new
ARB regulations will affect people who previouslgre not subject to regulation by
ARB and are unfamiliar with the way we do businedg think many of these
comments have merit and we are implementing theseweral ways. Increased
transparency should speed the resolution of owescasd provide savings to us and the
regulated community.

Now | would like to discuss our specific actions.
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ARB will prepare an enforcement
penalty guidance and will place it on
the Enforcement Division web page.
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We will prepare an Enforcement Penalty Guidance andill place it on the
Enforcement Division Web Page.

This guidance document will list the ARB’s reguiatprograms, the penalties
available for violating their requirements and thetors we take into account in
determining proper penalties. The document wati€y that we emphasize
emissions violations, but that we seek approppatslties for all violations of
ARB requirements. Once it is complete, the guigashmcument will be available
on the Enforcement Division web page.

People want to know more about ARB’s statutory pgreauthority, how ARB
penalty checks are processed, where the penaltig filve ARB collects are
deposited, and how Supplemental Environmental Biogre identified and funded.
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Public Information to
Ensure Transparency

1. A plain language explanation of ARB penalty stattes

2. Cal/lEPA guidances on Supplemental Environmental
Projects and Self-Disclosure Policies

3. A plain language explanation of these Cal/EPA gdances

4. An explanation of where ARB penalty monies are
deposited and how they are processed

5. A list of potential Supplemental Environmental Pojects
including instructions for requesting that a projed be
added to the list
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To address these comments, we are placing theviolipfive things on the
Enforcement Division Web Page:

1. A Plain Language Explanation of ARB Penalty Stattes

2. Cal/EPA Guidances on Supplemental Environmental Ryjects and Self-
Disclosure Policies

3. A Plain Language Explanation of these Cal/EPA Gudiances

4. An Explanation of Where ARB Penalty Monies are Dgosited and How
They are Processed

We think it is important to emphasize to the pultiat penalties paid in ARB
enforcement cases are deposited into the Air Ratil@ontrol Fund, and are
spent only after appropriation by the Legislature.

5. A List of Potential Supplemental Environmental Pojects Including
Instructions for Requesting that a Project be addedo the List.



Summary

e Continue dialogue to improve enforcement

» Goals: foster compliance, deter violations and ensel
level playing field for all

Visit the Enforcement Division on line at: http://mww.arb.ca.gov/enf/enf.htm
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In conclusion, we believe that there is much vatughis dialogue and we plan to continue it into
the future. We would like to afford people the ogpnity to provide written comments on what

they heard today. After we have reviewed thesencents we plan to report back to you and will
hold an additional workshop.

| would like to emphasize that ARB’s enforcemerdgyram has three main goals: to foster
compliance, deter violations and create a levaliptafield for people who have to comply with
our regulations. We do our job well, but beliekiere is always room for improvement. The
actions we are taking will promote all of theselgoa

| would like to thank the Board for the opportunityprovide an update on ARB'’s efforts in this
area. | am available to answer any questions yay mave.
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