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         1                          PROCEEDINGS

         2           EXECUTIVE OFFICER GOLDSTENE:  Good afternoon, 

         3  everyone.

         4           I'm James Goldstene, the Execu tive Officer of the 

         5  Air Resources Board.  

         6           We want to welcome you here th is afternoon.  We 

         7  appreciate you taking the time to come and spend the 

         8  afternoon with us to talk about our Enf orcement Program.  

         9           I want to quickly introduce st aff.  We have Kirk 

        10  Oliver and Jim Ryden and Paul Jacobs an d Mark Stover and 

        11  Elizabeth Miller up here who will be ru nning today's 

        12  program.  

        13           And Mary Nichols and I just wa nted to say thank 

        14  you for coming.  We're looking forward to hearing from 

        15  you.  We're excited about the opportuni ty to tell you what 

        16  we've been doing and how we go about do ing what we do and 

        17  just improve communication.  

        18           So with that, so we can get go ing, I'll introduce 

        19  Mary Nichols, our Chairman, and she'll say a few words, 

        20  and then we'll give it to Jim.  

        21           ARB CHAIRPERSON NICHOLS:  Than k you.  

        22           I'm looking forward to actuall y listening to the 

        23  staff presentation and hearing some of your comments as 

        24  well.  

        25           I can't be here for the entire  workshop, but I 
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         1  will be here for a little bit of it any way.  

         2           I also want to add a welcome t o you and thanks 

         3  for coming and participating and just s hare a couple of 

         4  thoughts with you about the context in which this meeting 

         5  is being held.  

         6           First of all, this meeting/wor kshop was scheduled 

         7  in response to an initiative from the B oard which came at 

         8  a Board meeting in San Diego where repr esentatives of 

         9  several different organizations came in  and suggested that 

        10  they thought there was a need for a mor e formal 

        11  enforcement and penalty policy from the  Air Resources 

        12  Board.  And I welcome that outreach on their part and that 

        13  initiative, because enforcement is an i ssue which is very 

        14  dear to my heart.  

        15           I have believed ever since I f irst got involved 

        16  in regulations in the environmental fie ld that without an 

        17  enforcement program that parallels the thinking of the 

        18  regulators that regulations in and of t hemselves aren't 

        19  worth very much.  And while we try to c raft regulations 

        20  that the affected parties will know abo ut, understand, and 

        21  be able to follow logically without und ue burden, we also 

        22  know that in order for there to be a sy stem of law in 

        23  which people have confidence that those  who are subject to 

        24  regulations have to also know that thos e who flout the 

        25  law -- I guess is the correct word -- w ho are deliberate 
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         1  violators or who ignore the law will in  some way be found, 

         2  identified, and receive penalties.  Tha t's kind of one of 

         3  the fundamental things that you learn i n the very 

         4  beginning of law school and it I think is applicable 

         5  throughout our society, that where we d o go to a 

         6  regulatory approach or we feel like we have to have 

         7  regulations, then there's also a need f or the enforcement 

         8  program to be very much integral to the  regulatory system 

         9  itself.  

        10           So if the regulation and the e nforcement are not 

        11  developed together or if the regulation s aren't enforced 

        12  or if those who are subject to the regu lations don't feel 

        13  that the enforcement is fair and that i t is administered 

        14  properly, then there is a problem.  

        15           So it's very much in our inter est as a Board to 

        16  understand how the program is working a nd how it's working 

        17  from your perspective.  And if it's nec essary there be 

        18  changes or just that there be better co mmunication, then 

        19  we need to know about it.  

        20           We don't start with a presumpt ion that there's 

        21  anything fundamentally broken, but we a lso don't start 

        22  with the assumption that everything we' re doing is perfect 

        23  or that it can't be improved.  So that I think is kind of 

        24  the basis for what we're doing here.  

        25           We want to hear from you about  what, from your 
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         1  perspective, could be improved.  We als o want you to hear 

         2  from us about what we're doing to try t o continually 

         3  update our enforcement activities.  And  I think that's 

         4  probably enough from me.  

         5           EXECUTIVE OFFICER GOLDSTENE:  I just want to add 

         6  one thing.  I forgot to introduce Ellen .  I want to 

         7  introduce Ellen Peter, our Chief Counse l, if she can stand 

         8  up.  

         9           ARB CHAIRPERSON NICHOLS:  This  is Ellen Peter, 

        10  our Chief Counsel.  And the Enforcement  Program reports to 

        11  her.  

        12           Thank you.  

        13           (Applause)

        14           SENIOR STAFF COUNSEL OLIVER:  Well, thank you, 

        15  Mary and James, for kicking off the wor kshop today.  

        16           And I am Kirk Oliver.  I'm an attorney with our 

        17  legal office at the Air Resources Board .  And I'm involved 

        18  in our Enforcement Program.  So I get t he privilege of 

        19  doing the initial presentation for you here today that 

        20  we've put together to hopefully explain  in the broad 

        21  contours how we do enforcement at ARB.  And the rest of 

        22  the time, we're going to be listening t o the comments that 

        23  you give us.  

        24           We think this is a very propit ious time to be 

        25  having this workshop, especially given the fact that the 
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         1  Board is enacting constantly more and m ore regulations for 

         2  us to go out in the field and enforce.  And that being so, 

         3  we need your help in telling us what wo rks and what 

         4  doesn't.  And so we very much appreciat e the time you've 

         5  taken out of your schedule to come here  today and give us 

         6  the benefit of your wisdom on these sub jects.  

         7           We have to be very good at exp laining what we do, 

         8  because as Mary Nichols said, without i t, we don't get the 

         9  respect or we don't get the glue that h olds the 

        10  Enforcement Program, and as a consequen ce, our regulatory 

        11  program together.  

        12           And we're going to give you so me numbers at the 

        13  end of our presentation that indicate h ow we go about 

        14  solving problems that arise with our pr ogram.  When we 

        15  find violations, for example, you're go ing to see the 

        16  numbers that indicate that we're extrao rdinarily 

        17  successful in resolving them with the a greement of the 

        18  people who we find in violation.  And w e take a great deal 

        19  of pride and we put a great deal of eff ort into doing 

        20  that.  We don't litigate a whole lot of  our cases on any 

        21  type of a percentage basis.  

        22           So we're going to take you fro m the beginning and 

        23  what our mission statement is through t he end and show you 

        24  some of the facts and figures about the  most recent time 

        25  period that we have, the calendar year 2008, which is a 
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         1  fairly typical year for us and the numb ers of cases and 

         2  the subject matter areas in which they arose.  So to get 

         3  between there and here, we have a brief  slide show for 

         4  you.  

         5           But before I get to that, I ha ve the normal 

         6  safety warnings that we are required to  give people when 

         7  they come to our building.  And I need to point out the 

         8  emergency exists.  They're well-lit thr oughout the room 

         9  here.  

        10           In the event of a fire alarm - - and we have a 

        11  very active fire alarm system in this b uilding that they 

        12  try out constantly.  And we may be luck y and get one here 

        13  today -- or not.  But if you do hear on e, we're required 

        14  to evacuate this room and immediately t o go down the 

        15  stairs that you came up to get here and  assemble in the 

        16  park across the street from our buildin g.  And you'll have 

        17  a lot of company doing that, because ev eryone else in the 

        18  building will join us there.  

        19           Then when the all-clear signal  is given, we can 

        20  return to the room, and we'll resume th e hearing.  So 

        21  hopefully we won't be interrupted in th at way.  But you 

        22  never know.  And it seems like this tim e of year, they 

        23  like to test that fire alarm system esp ecially.  

        24           So without further ado, welcom e to the 

        25  Enforcement Program overview.  
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         1           (Thereupon an overhead present ation was 

         2           presented as follows.)

         3                            --o0o--

         4           SENIOR STAFF COUNSEL OLIVER:  Mary alluded to the 

         5  purpose of the workshop.  And we tired to enumerate all 

         6  the different areas we look at in evalu ating what we do 

         7  here.  And we hope that you will have c omments on each and 

         8  every one of these areas.  

         9           But in particular, we're inter ested in exploring 

        10  ways to achieve higher levels of compli ance, because that 

        11  is the fundamental interest of the Enfo rcement Program 

        12  here is to obtain compliance with all o f the laws and 

        13  regulations that our Board and our staf f spends so much 

        14  time and energy with your input adoptin g in the open 

        15  public process that we adhere to here.  

        16           Hopefully, we can figure out s ome ways to 

        17  expedite settlements.  In our neck of t he woods, we would 

        18  like them to go faster than they do.  B ut we realize it's 

        19  a process that requires the agreement o f both sides to 

        20  reach the end points.  So we're not alw ays able to proceed 

        21  as swiftly as we might like to.  And if  you have ways to 

        22  suggest for us to get to that end point  quicker, we'd love 

        23  to hear about them.  

        24           How to prioritize the actions.   As I mentioned, 

        25  we have an ever-growing list of regulat ions to enforce 
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         1  here.  And the regulations that are on the books aren't 

         2  going anywhere either.  So it's not lik e we acquire new 

         3  ones and other ones drop off the list.  The burden grows.  

         4  And so we are required to make some dec isions about where 

         5  to spend our resources and what areas t o concentrate on.  

         6  So we would like your help in also form ulating some ways 

         7  to go about doing this.  

         8           Another thing we seek to do is  to eliminate any 

         9  economic advantage that anyone might ob tain from violating 

        10  one of our regulations and recover that  in the penalty 

        11  that we take.  We do that for a lot of different reasons.  

        12  It's unjust to allow people to profit f rom their 

        13  violations.  But it also hurts the vast  majority of the 

        14  industries that take the time and go to  the expense of 

        15  complying with our regulations.  And th at's the only way 

        16  that we feel we can vindicate their rig hts and create a 

        17  level playing field so that our regulat ions truly aren't 

        18  disadvantaging one segment of society a nd one segment of 

        19  industry versus another.  So eliminatin g economic 

        20  advantage from violations is very, very  important to us.  

        21           We'd like to ensure consistent  enforcement 

        22  results.  And we try to do that by appl ying the criteria 

        23  that I'll go into with you that the law  specifies for us 

        24  to consider in setting the penalty.  We  try to apply those 

        25  criteria evenly across the board.  
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         1           And by now, we've been at this  business of 

         2  enforcing our rules and regulations for  quite some time.  

         3  And we've developed a history of settle ments, and these 

         4  are published and available for your re view.  We have a 

         5  compendium that we publish every year t hat goes into them 

         6  in great detail, so people are generall y aware of when we 

         7  talk to them what similar violations ha ve resulted in 

         8  similar circumstances throughout time.  

         9           So we tell people when we sit down with them in 

        10  settlement that we always hear the same  two questions on 

        11  this issue.  

        12           Number one is they'd like to k now that they're 

        13  being treated exactly the same way that  other people that 

        14  created the same kind of problem were t reated.  And we're 

        15  able to say in each and every case that  that's absolutely 

        16  true.  

        17           But then human nature being wh at it is, the 

        18  second question we're faced with is, ye s, but can I pay 

        19  less?  And to continue and guarantee th at we have 

        20  consistent enforcement results, general ly speaking, we're 

        21  not able to grant that second request, except in 

        22  consideration of some of the factors th at I'll go into 

        23  later on.  

        24           We strive to serve the environ mental justice 

        25  communities in California.  And we do t argeted enforcement 
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         1  activity out at those communities and r eport it in that 

         2  enforcement report.  But I'm sure that we can do more.  

         3  And I'm sure that we can do a better jo b of it.  So we 

         4  look forward to hearing your suggestion s and how we might 

         5  go about doing that.  

         6           Of course, ideally, we would l ike to not have to 

         7  take enforcement action against people.   That, indeed, 

         8  people would voluntarily comply with ou r laws.  And if 

         9  there are ways that we can encourage th at, we'd like to 

        10  hear from you about those today.  

        11           Also, it's very important for us to communicate 

        12  the goals of our program.  Like I said,  we publish that 

        13  compendium every year.  And if you look  at the ARB 

        14  website, a great many of the press rele ases that the ARB 

        15  issues throughout the year are about th e results of 

        16  enforcement cases.  Our staff of regula tion writers is 

        17  unsurpassed in the world of going out a nd engaging the 

        18  regulated community and capitalizing on  their expertise 

        19  and accommodating their interests in ad opting our 

        20  regulations in an open, public forum.  

        21           And we don't stop there.  Afte r the regulations 

        22  have been adopted, we're constantly fin e tuning them.  And 

        23  we step out of the role of being regula tion writers and do 

        24  outreach to segments of the community a nd the regulated 

        25  community that need that type of outrea ch.  
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         1           One big part of our operation in the enforcement 

         2  division is, as you'll see, a complianc e assistance 

         3  program.  So after the regulations have  been written, the 

         4  initial public outreach has occurred, t he public outreach 

         5  from the reg writers then goes to the i mplementation 

         6  phase, and then cases begin to be refer red to the 

         7  enforcement division.  Before that ever  happens, we've 

         8  developed state-of-the-art courses for people to come to 

         9  and take, over the web, or free of char ge here, materials, 

        10  many of which we have in our booth outs ide for you to use 

        11  because we would like people to have th e ability to 

        12  voluntarily comply with our regs.  So w e spend an awful 

        13  lot of time and a great deal of resourc es in providing 

        14  them with the knowledge they need to do  that.  

        15           We're also interested in discu ssing this concept 

        16  of strict liability for violations.  Th e things that we 

        17  regulate are generally day-to-day busin ess operations.  

        18  They're not things that people do with a wicked mind or an 

        19  evil heart when they violate our regula tions.  So our 

        20  regulations have a special but a not un common aspect to 

        21  them that a violation of the regulation s can occur without 

        22  the showing of any kind of intent or ne gligence on the 

        23  part of the violator.  And that goes ba ck to the types of 

        24  things that we regulate.  

        25           Now, that's a violation.  That  doesn't 
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         1  predetermine a particular penalty.  And  we'll go through 

         2  how we set the penalty once we find a v iolation later in 

         3  the presentation.  

         4           We've also had suggested for o ur use model 

         5  penalty policies, and we're interested in looking at any 

         6  of those that you might have for our co nsideration.  We 

         7  would like to finally increase -- find some ways to 

         8  increase opportunities for public acces s and assist this 

         9  outreach, compliance assistance, and tr aining aspect that 

        10  we have to our operations.  

        11           So that's the purpose of why w e're here.  We'll 

        12  look forward to working with you on fur thering these 

        13  important goals.

        14                            --o0o--

        15           SENIOR STAFF COUNSEL OLIVER:  But we do have a 

        16  mission statement with the Enforcement Program, and it is 

        17  this:  "That the Enforcement Division s eeks to protect the 

        18  environment and public health and provi de safe, clean air 

        19  to all Californians by reducing emissio ns of air 

        20  contaminants through the fair, consiste nt, and 

        21  comprehensive enforcement of California 's air pollution 

        22  laws and by providing training and comp liance assistance."  

        23  Trying to roll all of our interests int o one there.

        24                            --o0o--

        25           SENIOR STAFF COUNSEL OLIVER:  What are our goals 
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         1  of the program?  Well, like I said, to obtain immediate 

         2  compliance.  When we find a violation, that's the absolute 

         3  first thing that we look for is to get the party into 

         4  compliance, because that is the foremos t fundamental goal 

         5  of all these regulations.  And all the penalties that have 

         6  been enacted to enforce them is to obta in compliance.  

         7           We then seek to achieve a leve l playing field.  

         8  We don't want people disadvantaged by h aving complied with 

         9  our laws, taken the time and gone to th e expense of doing 

        10  that while other people don't.  And for  the people that 

        11  don't, we have to level the field of pl ay from an economic 

        12  and competitive point of view by taking  penalties that 

        13  remove that type of an incentive to do the violation.  

        14           And, finally, we have to set p enalties and 

        15  conduct our entire program in a way tha t adequately deters 

        16  people from engaging in violative behav ior in the first 

        17  place.

        18                            --o0o--

        19           SENIOR STAFF COUNSEL OLIVER:  Obtaining immediate 

        20  compliance, especially important in the  air pollution 

        21  field, because there's no technological  way available to 

        22  clean up the air.  Once emissions have occurred, people 

        23  get exposed to them.  And that's why we  focus so heavily 

        24  on outreach, deterring violations, assi sting compliance, 

        25  and obtaining immediate compliance when  violations occur, 
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         1  especially because these air pollution standards are not 

         2  some vague ideal that have been develop ed in the 

         3  laboratory here.  But they're based ins tead on reams and 

         4  reams of health studies about what happ ens to people when 

         5  they are exposed to different types of air contaminates.  

         6  So it's extremely important to get imme diate compliance.  

         7  People's health's at stake here, and we  treat it seriously 

         8  as if it were.

         9                            --o0o--

        10           SENIOR STAFF COUNSEL OLIVER:  In achieving the 

        11  level playing field, again we're trying  to vindicate and 

        12  create fairness for people who have com plied.  

        13           Consistent enforcement is a ke y to the integrity 

        14  of our program.  We seek similar penalt ies for similar 

        15  violations.  

        16           And we take financial hardship  into account.  In 

        17  setting a penalty case law as well as t he Health and 

        18  Safety Code allows us to take into acco unt people's 

        19  financial condition.  And that is one o f the ways that 

        20  we're able to legitimately diverge from  the similar 

        21  penalties for similar violations regime  that we follow.  

        22  If you do have financial hardship, we w ork very closely 

        23  with you to determine its extent.  And we have economic 

        24  experts on staff who we have available to analyze data 

        25  that you provide us and allow us to fin e tune the penalty, 
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         1  given your economic position.  

         2           And from time to time, during the course of our 

         3  running of this program, the economy ha s fluctuated.  And 

         4  as you might imagine now with the econo my the way it is, 

         5  we are doing an awful lot of economic a nalysis of people's 

         6  financial conditions.  But it's part of  the way we go 

         7  about doing things and because we take financial hardship 

         8  into account.

         9                            --o0o--

        10           SENIOR STAFF COUNSEL OLIVER:  Creating 

        11  deterrence.  It's fairly obvious.  How did we do that 

        12  though?  

        13           We conduct frequent unannounce d inspections.  We 

        14  don't tell people we're coming out, gen erally.  And we 

        15  assess appropriate penalties when we do  find violation.  

        16  That part is pretty simple. 

        17                            --o0o--

        18           SENIOR STAFF COUNSEL OLIVER:  What are penalties 

        19  supposed to do?  

        20           We've taken a look at the stat utes, the case law 

        21  here.  We're supposed to come up with a n amount sufficient 

        22  to achieve compliance, deter repeat vio lations, deter 

        23  violations by other entities, offset ec onomic benefit, 

        24  level the playing field, and to account  for human harm or 

        25  the environment where it occurs in a vi olation.
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         1                            --o0o--

         2           SENIOR STAFF COUNSEL OLIVER:  There are a number 

         3  of statutes that establish the penaltie s that we enforce 

         4  here and we seek when we find violation s.  And they 

         5  require us, as do the cases that study and resolve issues 

         6  regarding civil penalties, they basical ly require us to 

         7  take into account all relevant circumst ances, just like 

         8  anyone in our position would do.  But t hey enumerate 

         9  certain ones, and we've taken the liber ty of listing them 

        10  here for you:  

        11           The extent of the harm.  

        12           The nature and persistence of the violation.  

        13           The length of time the violati on extends over.  

        14           The frequency of past violatio ns.  

        15           Preventative efforts that were  taken by the 

        16  violator.  

        17           The record of maintenance at t he facility.  

        18           Innovative nature of the equip ment involved, 

        19  whether it's a proven or unproven techn ology.  

        20           Any mitigation efforts taken o n behalf of the 

        21  violator.  

        22           The violator's cooperation dur ing the 

        23  investigation.  

        24           And financial hardship; there it is again.  

        25  That's one of the enumerated criteria.  The Health and 
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         1  Safety Code lists when it tells us what  we're supposed to 

         2  take into account when we look at civil  penalties.  

         3           And mind you, these statutes t hat set the civil 

         4  penalties are very prescriptive.  They set particular 

         5  amounts.  They don't set minimum amount s.  Depending on 

         6  the different program or the different regulation that's 

         7  involved in the violation, the statutes  dictate what the 

         8  maximum penalties are.  Plain and simpl e.

         9                            --o0o--

        10           SENIOR STAFF COUNSEL OLIVER:  We've talked about 

        11  strict liability.  Again, we're in the main regulating 

        12  ongoing business activity.  And these a ren't the kinds of 

        13  things that people do with a wicked min d or evil heart.  

        14  So in this area, the Legislature has al lowed the finding 

        15  of a violation under the theory of stri ct liability.  That 

        16  means if a violation has occurred and y ou or your entity 

        17  committed it, you're in violation.  And  your lack of 

        18  negligence or lack of intent or reckles sness does not 

        19  determine whether or not you committed a violation.  All 

        20  of those factors, however, are determin ative of the 

        21  penalty that is appropriate for you.  

        22           So the art in doing what we do  is finding the 

        23  strict liability violations and craftin g a proper penalty 

        24  for doing it.  

        25           And as you'll see from some of  these numbers at 
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         1  the end of the presentation, numbers th at are pretty 

         2  typical for the last eight, nine, or te n years of our 

         3  program, we've gotten fairly adept at c oming up with 

         4  penalties that people agree to with us and don't litigate 

         5  either in a court context or any kind o f administrative 

         6  context either.  

         7           We do have limited opportuniti es for an 

         8  administrative hearing process.  And on e exists for our 

         9  fuels penalties, and another one exists  for more minor 

        10  violations of some of the vehicular pen alties.  

        11           We haven't found much need to resort to those, 

        12  just like we haven't found much need to  resort to court 

        13  litigation in any particular case.  We' re able to do the 

        14  fact-finding in a cooperative way with the violators.  It 

        15  is labor intensive to do this.  It requ ires us to reach 

        16  out to you and to spend a great deal of  time with you in 

        17  accumulating the data that we need.  

        18           But it's achieved some wonderf ul successes.  And 

        19  we are more than happy to work with you  to generate the 

        20  data to go through your records, help y ou find what you 

        21  need to persuade us that your violation  is not as 

        22  egregious as we thought it was when we originally 

        23  conducted our investigation.  

        24           People have records that aren' t the greatest 

        25  recordkeeping systems.  We go to great extremes to help.  
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         1  And we have some people that are very, very good at 

         2  reading this kind of data and working w ith you and 

         3  generating the kind of data that we nee d to make a fair 

         4  assessment, because that ultimately is the name of the 

         5  game for us, coming up with a fair asse ssment that 

         6  vindicates all of these rights that we' re charged with 

         7  protecting and is fair to you.  So we'l l go the extra mile 

         8  and do that.  And because we do, we hav en't found the need 

         9  to submit our disputes to a neutral thi rd party, whether 

        10  they be a judge or an administrative la w judge in a 

        11  different context.

        12                            --o0o--

        13           SENIOR STAFF COUNSEL OLIVER:  So in the interest 

        14  of hearing from you in a more expedited  way, we have 

        15  certain steps in enforcing our regulati ons that we take 

        16  from adopting the regulations to resolv ing and developing 

        17  the enforcement cases.  

        18           These slides have been up on t he web for several 

        19  days, and we hope you've taken the time  to review them.  

        20  We also have hard copies of them for yo u at the back of 

        21  the room, if you haven't seen it yet.

        22                            --o0o--

        23           SENIOR STAFF COUNSEL OLIVER:  We'd like to talk 

        24  about the structure of our program.  An d it's broken down 

        25  into the two big subject area matters t hat we enforce, 
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         1  both mobile and stationary source.  

         2           Under mobile source, you have heavy-duty diesel 

         3  and general mobile course cases.  

         4           And under stationary source en forcement, we 

         5  regulate such things as fuels, consumer  products.  We're 

         6  developing the program to enforce our g reenhouse gas 

         7  regulations.  And we have a specific in vestigations unit 

         8  that also assists air pollution control  districts.  

         9           And as I mentioned before, as just as large a 

        10  part of our organization is our trainin g and compliance 

        11  assistance group.

        12                            --o0o--

        13           SENIOR STAFF COUNSEL OLIVER:  Mobile and heavy 

        14  duty -- mobile source, heavy duty in ge neral -- 

        15                            --o0o--

        16           SENIOR STAFF COUNSEL OLIVER:  No need.  

        17                            --o0o--

        18           SENIOR STAFF COUNSEL OLIVER:  The fuels 

        19  enforcement from the every gallon of ga soline that's 

        20  refined at California refineries has to  meet our 

        21  standards, we have an active sampling p rogram to determine 

        22  if they do or not.  And we also have a mobile fuels 

        23  laboratory, a big bus that's been outfi tted and goes from 

        24  the refineries, can take samples and an alyze them on the 

        25  road.
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         1                            --o0o--

         2           SENIOR STAFF COUNSEL OLIVER:  Consumer products; 

         3  we regulate a great number of different  things that you 

         4  use and we all use in our personal live s from household 

         5  cleaning products, personal care, autom otive chemicals, 

         6  household pesticides, aerosol coatings,  and portable fuel 

         7  containers, and we're -- 

         8                            --o0o--

         9           SENIOR STAFF COUNSEL OLIVER:  -- developing the 

        10  greenhouse gas program.

        11                            --o0o--

        12           SENIOR STAFF COUNSEL OLIVER:  Special 

        13  investigations pretty much speaks for t hemselves, but this 

        14  is where our environmental justice acti vities also come up 

        15  within this part of our organization.  

        16                            --o0o--

        17           SENIOR STAFF COUNSEL OLIVER:  And the compliance 

        18  and assistance.  

        19                            --o0o--

        20           SENIOR STAFF COUNSEL OLIVER:  We publish and take 

        21  a great deal of time publishing the res ults of these 

        22  enforcement actions so people are aware  of what we do and 

        23  are aware of the consequences of the vi olations that we 

        24  find, to inform the public at large tha t we're out here 

        25  doing our job, to inform the regulated community of that 
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         1  too, and to inform potential violators.

         2                            --o0o--

         3           SENIOR STAFF COUNSEL OLIVER:  So to sum up, 

         4  here's a typical year for us at ARB enf orcement.  

         5           From the calendar year 2008, w e resolved 

         6  approximately 2500 cases or citations.  

         7           We obtained approximately $12 million in 

         8  penalties.  There were two large statio nary source cases 

         9  that comprised about $6 million of thos e penalties.  

        10           $2.6 million of the penalties we collected went 

        11  to providing funding for diesel technol ogy education, 

        12  financing diesel retrofits, and other e nvironmental 

        13  improvement projects.  

        14           We resolved approximately 150 diesel fleet 

        15  exhaust retrofit cases.  About 10,000 v ehicle inspections 

        16  were conducted in environmental justice  areas; thirty-six 

        17  cargo tank cases; thirty-five consumer products cases, 

        18  which tend to be the larger cases here that were listed; 

        19  and 32 locomotive violations were resol ved.  

        20           So that's a pretty typical yea r from us.  And to 

        21  compare it against other years, this in formation is all 

        22  available on the Enforcement Division w ebsite.

        23                            --o0o--

        24           SENIOR STAFF COUNSEL OLIVER:  So it's very 

        25  important for us to hear from you both today and 
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         1  afterwards.  And believe me, people kno w where to find us.  

         2  And we're out in the public eye quite a  bit.  This is not 

         3  anything new for us to be doing.  We us ually do it in a 

         4  context of targeting particular new reg ulations that come 

         5  on board.  We do an awful lot of public  speaking, 

         6  appearing at your trade associations.  

         7           And if you haven't had one of our speakers yet, 

         8  please feel free to contact us.  We app ear free of charge.  

         9  And usually they don't even have to fee d us; right?  

        10           Anyhow, we take a lot of our t ime, both evening 

        11  and otherwise, coming out and doing thi s kind of speaking.  

        12  So please contact us.  

        13           And here's our general phone n umbers.  There is a 

        14  complaint hotline.  We get a lot of our  cases through 

        15  complaints either to this hotline and a nonymous e-mails, 

        16  anonymous letters.  We get a lot of ref errals that way.  

        17  We got a lot of our business that way.  And so we have 

        18  actually we developed a website for peo ple to file those 

        19  complaints on line.  And there's the we bsite for our 

        20  enforcement main page.

        21                            --o0o--

        22           SENIOR STAFF COUNSEL OLIVER:  We have a number of 

        23  people that are viewing us over the web .  And if you would 

        24  like to make a comment during this work shop, please use 

        25  this address.  It's auditorium@calepa.c a.gov.  

Page 27



ARB 10-12-09.txt
�                                                                     28

         1           And with that, I would like to  start calling 

         2  people down for testimony.  Thank you.  

         3           If you haven't already, if you 'd like to make 

         4  comments to us today, we have cards for  you to fill out 

         5  and bring to us so that we will be able  to call you down 

         6  here when your turn arrives.  And those  cards are 

         7  available downstairs at the greeting ta ble.  And I believe 

         8  they brought some up to the enforcement  booth in the back.  

         9  And Elizabeth has a few.  

        10           So anyhow -- 

        11           MS. MILLER:  Hi.  I'm Elizabet h Miller.  I'll 

        12  take it from here. 

        13           I have a list of all the speak ers that have 

        14  signed up.  And I'm going to take you f ive at a time.  I'm 

        15  going to read five names and have you b e ready.  

        16           What I'd like you to do is ple ase come up to this 

        17  podium, and I'll make sure the mike is on.  Please state 

        18  your name and the association that you' re representing so 

        19  that our court reporter can accurately get that 

        20  information.  

        21           We're asking you to please try  to keep your 

        22  presentation to under ten minutes.  I t hink that we'll be 

        23  able to accommodate everybody that's re quested to speak 

        24  and still get out of here on time.  

        25           After the first ten speakers, we're going to take 
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         1  questions from the webcast.  After the second ten 

         2  speakers, we'll take any questions that  have come in from 

         3  the webcast at that point.  

         4           At this point, we have 33 spea kers signed up.  So 

         5  I'm going to announce the first five.  If you'd be ready 

         6  to come, I'll call you one at a time af ter the one before 

         7  you has finished.  

         8           First, Kit Enger, Nick Pheifer , Mara Wile, Matt 

         9  Schrap, and Stephen Clark.  

        10           So Kit Enger.  

        11           MR. ENGER:  I'd like to defer my time to our 

        12  association -- I'd like to defer my tim e to the same time 

        13  or after our association speaks first.  

        14           MS. MILLER:  Who would that be ?

        15           MR. ENGER:  CERT.

        16           MS. MILLER:  Mr. Enger has req uested he defer his 

        17  time to CERT, which is Californians for  Enforcement Reform 

        18  and Transparency.  So noted.  Thank you .  

        19           Next speaker is Nick Pheifer.  

        20           MR. PFEIFER:  I'm Nick Pheifer .  I work with 

        21  Granite Construction, Incorporated, out  of Watsonville, 

        22  California.  We're a large heavy civil contractor.  And we 

        23  fall under a handful of CARB rules, mos t notably the 

        24  recently accepted off-road and on-road diesel rules.  Have 

        25  a large heavy diesel fleet of off-road equipment as well 

Page 29



ARB 10-12-09.txt
�                                                                     30

         1  as a lot of heavy diesel trucks.  

         2           And I would just like to start  off by saying that 

         3  I completely agree with the need for fa ir, consistent, and 

         4  comprehensive enforcement.  It's absolu tely critical in 

         5  the environment that we operate in, in the heavy civil 

         6  construction environment, which is low bid driven, that 

         7  there be a level playing field.  And I' m absolutely 

         8  100 percent behind, you know, fair, equ itable, aggressive 

         9  enforcement, because that's -- you need  that to create 

        10  opportunity for the companies who are g oing to comply and 

        11  play by the rules.  

        12           What I would like to reiterate  is a request I've 

        13  made previously at a CARB Board hearing .  And it was in 

        14  relation to a complimentary inspection program by CARB.  

        15  Where it would be similar to Cal/OSHA o r CHP where a 

        16  company can invite CARB inspectors out to their facility 

        17  or to their office or to wherever their  records are kept 

        18  and open their books up, open their fac ilities up to CARB 

        19  inspection on a voluntary basis and be given not absolute, 

        20  you know, amnesty, but some reasonable period of time for 

        21  anything that would be uncovered to be prepared before 

        22  CARB would come back for a follow-up in spection.  

        23           I see this as being a win-win.   It's going to 

        24  open up industry to CARB.  You're going  to get in front of 

        25  the companies who are trying to be proa ctive, who are 
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         1  making an honest effort to comply with the rules.  And 

         2  you'll be able to give those companies an opportunity to 

         3  comply with the somewhat complicated as pects of these 

         4  rules.  All the rules have fairly exten sive administrative 

         5  requirements.  And it would allow compa nies to have a 

         6  chance to ensure that they're doing the  right thing on the 

         7  administrative end so that they can avo id some of the 

         8  penalties for more the paperwork end of  it.  

         9           Appreciate the opportunity to talk.  I'll let the 

        10  next person get going here.  

        11           MS. MILLER:  Next person on th e list is Mara 

        12  Wile.  Is Mara here?  

        13           Okay.  Matt Schrap.  

        14           MR. SCHRAP:  Thank you very mu ch for the 

        15  opportunity.  Really appreciate this wo rkshop.  

        16           One question though.  Actually , I have more 

        17  questions than any type of commentary o r testimony.  

        18           First of all, I can appreciate  this workshop set 

        19  up the way it is.  

        20           My name is Matt Schrap with Ca lifornia Trucking 

        21  Association -- sorry -- for the purpose s of the 

        22  recordkeeping here.  

        23           Will all future workshops be h andled in this way 

        24  where we have a formal presentation and  there is a court 

        25  reporter, or is this kid of just a one- off workshop?  
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         1           SENIOR STAFF COUNSEL OLIVER:  We have no definite 

         2  plans on how to proceed from here, exce pt that we will be 

         3  reporting the results of the workshop t o our management 

         4  and evaluating all the comments that we  get.  

         5           So if you have a preference fo r something for 

         6  another type of -- 

         7           MR. SCHRAP:  Well, throughout the development on 

         8  the port truck reg, on-road reg, greenh ouse gas SmartWay 

         9  efficiency upgrade regulation, there wa s many comments 

        10  made about some type of formal recordke eping being held 

        11  for all the questions and comments that  was directed 

        12  toward staff during the regulatory deve lopment.  And I was 

        13  thinking maybe this was a step in that direction or if it 

        14  was a one time.  So we're supportive of  some sort of 

        15  formal recordkeeping in any workshop sc enario where 

        16  stakeholders who have a very valuable p erspective 

        17  obviously will be heard and potentially  recognized later 

        18  on those issues.  

        19           I heard a lot of things that w ere mentioned 

        20  during the workshops that were -- I won 't say glossed 

        21  over -- but were definitely not paid as  much attention to 

        22  as some would have hoped for.  

        23           But, again, appreciate the opp ortunity to come 

        24  up.  And, you know, from our perspectiv e, fair, 

        25  consistent, and sustainable enforcement  or our three 
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         1  favorite words or two favorite words ar e level playing 

         2  field here in California.  Especially i n the trucking 

         3  industry, we're competing on a national  basis with many 

         4  fleets from out of state doing here bus iness here.  It's 

         5  very important that all actors are cons istently enforced.  

         6  And we, as California Trucking Associat ion, are more than 

         7  willing to assist enforcement staff in getting out the 

         8  word.  

         9           A couple more questions, and I  hadn't heard it 

        10  alluded to.  I know the AB 233, some of  the revenue that 

        11  was supposed to be generated from that fine increase, was 

        12  going to be used to hire more inspector s.  I was curious 

        13  on the number of in-field inspectors we  have out there.  

        14  And if anyone could maybe address that,  just for my own 

        15  edification and our members.  A lot of them are asking me, 

        16  and I'd like to give them the right ans wer.  

        17           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        18  Thank you, Matt.  

        19           Paul Jacobs, Chief of Mobile S ource Enforcement.  

        20           Enforcement Division wide, we have roughly about 

        21  125 staff, of which in the Mobile Sourc e Enforcement side 

        22  about 60 full-time staff and a handful of students.  

        23           And in terms of those that are  deployed to the 

        24  field at any given time, any of the enf orcement division 

        25  staff full-time that are can be employe d to the field.  
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         1           In terms of specific ones assi gned to diesel, 

         2  it's near about 50 enforcement staff.  

         3           MR. SCHRAP:  Great.  Thank you , Paul.  I 

         4  appreciate that.  

         5           Also, another question.  I kno w that you guys 

         6  have a partnership with the California Highway Patrol.  Is 

         7  there -- I know a contract was going to  be renewed for 

         8  inspections.  And are they very willing  and able to 

         9  participate?  We've been hearing mixed messages also on 

        10  their level of involvement.  

        11           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        12  In terms of our long-standing interagen cy agreement with 

        13  the Highway Patrol, that's been in effe ct since roughly 

        14  1990.  And that is currently in effect and is renewed on 

        15  an annual basis.  

        16           And they're fully supportive a nd required under 

        17  statute to actually be present in the f ield.  They're the 

        18  ones that have the authority to pull ve hicles over under 

        19  2813 of the vehicle code.  

        20           MR. SCHRAP:  Within the enforc ement reports, is 

        21  there going to be in the future a delin eation between CHP 

        22  violations and ARB staff-issued violati ons?  

        23           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        24  No.  They track their own statistics.  They do have 

        25  express authority under statute to writ e tickets for 
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         1  various violations, be it tampering or smoke and the like.  

         2  And they report those in their own enfo rcement reporting.  

         3           MR. SCHRAP:  Great.  I appreci ate that and also 

         4  appreciate your candor.  

         5           Moving forward here and kind o f to echo what the 

         6  gentleman who was previous to me about these courtesy 

         7  inspections, I think this would go a lo ng way with 

         8  stakeholders and trying to help facilit ate additional 

         9  enforcement, especially for some of tho se bad actors that 

        10  are out there.  Is it a thought maybe w ithin Air Resources 

        11  Board staff to maybe start certifying a  third party to go 

        12  through and do some of the training and  outreach and 

        13  potentially as we do for biennial inspe ction in terminals, 

        14  we'll go through everyone's -- their en tire fleet to make 

        15  sure that when the CHP does come on sit e that they're 

        16  ready to go.  Is this something that po tentially 

        17  enforcement or outreach maybe might be looking to get 

        18  involved in later?  

        19           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        20  We currently have our in-house training  program that 

        21  recently expanded to cover the mobile s ources in the past 

        22  year.  And we have a series of new cour ses, including the 

        23  512 course, which is an overview of all  the new diesel 

        24  regulations.  

        25           Companion to that is our commu nity college 
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         1  training program, longstanding Californ ia Council on 

         2  Diesel Education and Technology that's been in effect 

         3  since 1992.  And we're expanding the sc ope of that 

         4  curriculum as well.  

         5           But in terms of, you know, hav ing some 

         6  third-party certification, we haven't b roached that yet.  

         7           But I encourage you and your m embers, as you 

         8  effectively do, to work with the Progra m staff and our 

         9  Compliance Assistance staff on these tr aining issues, like 

        10  those of you in the construction indust ry and the program 

        11  staff, our the Mobile Source Control st aff and Stationary 

        12  Source Control Division staff with the port truck rule is 

        13  there to help you with compliance as we  are.  

        14           When it comes down to the actu al enforcement, 

        15  that's where we have to come in.  And w e want to keep a 

        16  line there, a bright line, to know when  this line is 

        17  crossed.  We're going to take swift and  effective 

        18  enforcement action.  

        19           MR. SCHRAP:  I appreciate that  again, and I won't 

        20  belabor this much longer.  

        21           I think that one point that yo u made especially 

        22  with the TRAC, the recent Truck Rule Ad visory Committee, I 

        23  think it would be -- behoove staff to b e involved in that, 

        24  someone from the Enforcement staff to b e directly involved 

        25  with TRAC.  I think it's important to h ear some of the 
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         1  issues that will be popping up.  And es pecially the 

         2  enforcement of these on-road regulation s is going to be 

         3  interesting, to say the least.  

         4           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

         5  We do have staff assigned to that.  And  I do sit on those 

         6  meetings to the extent I'm available.  But I do have staff 

         7  assigned to that.  

         8           MR. SCHRAP:  When I had mentio ned that last time, 

         9  they were sort of chasing each other's tails and saying, 

        10  "Well, that's Enforcement's problem.  T hey do their own 

        11  thing.  We're our" -- so what have you.   

        12           And then also just we've been hearing a lot from 

        13  a lot of the border operators.  I know you guys do a lot 

        14  of inspections down there.  But especia lly on the Mexican 

        15  side, a lot of the operators are really  thinking that 

        16  these regulations are not going to touc h them at all 

        17  whatsoever.  So I would encourage Enfor cement staff to 

        18  make this known to them.  We'd like to see a continuing of 

        19  the flow of goods.  And it seems they m ight be a little 

        20  out of the loop as of late.  

        21           With that, that's all I have.  Thank you for your 

        22  time.  

        23           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        24  Just real quick on the Mexican trucking  issue, we do have 

        25  ongoing meetings with the Mexican Truck ing Association.  
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         1  And we host with the California Highway  Patrol in the 

         2  border region these industry compliance  days.  And we 

         3  fully plan to continue those.  And we'l l continue our very 

         4  aggressive outreach efforts with our fr iends south of the 

         5  border.  

         6           MR. MILLER:  Thank you.  

         7           Next up is Stephen Clark.  

         8           Next five after that will be:  Bill Guerry, Bill 

         9  Davis, Clayton Miller, John Fentis, and  Sierra Martinez.  

        10           Next up is Stephen Clark.  

        11           MR. CLARK:  Hello.  My name is  Stephen Clark.  I 

        12  work for Stevedoring Services of Americ a.  That's in the 

        13  port of Long Beach, Oakland, and Seattl e.  

        14           We're probably one of -- I fee l one of the most 

        15  regulated industries out there.  We've got the CAP, the 

        16  WRAP, the ILSI, the cargo handling rule .  These rules have 

        17  been given to us, which we are complyin g with 100 percent.  

        18  But you don't have EPA waivers on the L SI or the cargo 

        19  handling rule.  So I have to tell my ma nagement we need to 

        20  spend millions of dollars in an economy  that's down 30 

        21  percent or wait until you get the EPA w aiver, which means 

        22  I've got 30 days.  So which foot do I s hoot myself in?  

        23           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        24  In terms of enforcement and the EPA wai vers, for the 

        25  on-road program, we do have the waivers  in effect.  And 
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         1  those just carry over as we add additio nal sources.  

         2           For the off-road sources, ther e has been court 

         3  challenges, like the PSMA case and the like.  And we are 

         4  anticipating EPA to approve all the pen ding waivers in the 

         5  near term.  There is a process to chall enge the process if 

         6  we started to enforce without the waive r.  But, again, the 

         7  current administration is issuing the w aivers and we fully 

         8  expect to have them -- 

         9           MR. CLARK:  Isn't that kind of  putting the cart 

        10  before the horse and then giving us 30 days to comply?

        11           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        12  Well, we give you a little more than 30  days.  We adopt 

        13  these rules through the public process and provide more 

        14  than adequate lead time for compliance,  and we have to go 

        15  out and enforce them so we have an equi table level playing 

        16  field.  

        17           And if you would like to talk about the waiver 

        18  issues more, maybe we can have a sideba r and go into it in 

        19  more detail, because we have a lot of o ther speakers.  

        20  But, again, we fully anticipate to have  all these waivers 

        21  in hand.  

        22           MR. CLARK:  Thank you.  

        23           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        24  Thank you.  

        25           MS. MILLER:  Next up, Bill Gue rry.  And Mr. Enger 
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         1  has seeded his time to you, so you have  up to 20 minutes.  

         2           MR. GUERRY:  Good morning.  My  name is Bill 

         3  Guerry.  I'm with the Washington D.C. l aw firm of Kelley 

         4  Drye.  I'm a Clean Air Act lawyer.  

         5           I'm here today speaking on beh alf of a new 

         6  coalition, Californians for Enforcement  Reform and 

         7  Transparency, or CERT.  I've put out in  the table in the 

         8  back there materials including a press release we just 

         9  issued and a detailed position table, w hich is now a 

        10  seven-page position paper with 28 quest ions that we 

        11  developed largely so that all of us cou ld be better 

        12  informed, not just at this particular w orkshop, but moving 

        13  forward as part of a constructive dialo gue.  

        14           And we appreciate the time and  effort that Ellen 

        15  Peter and the CARB Enforcement staff ha ve put into this 

        16  presentation.  

        17           And I was delighted in terms o f the remarks this 

        18  morning from Kirk and Chairwoman Nichol s that we all I 

        19  believe agree on the fundamental goals that the CERT 

        20  Coalition is trying to achieve that we believe all the 

        21  stakeholders, including the environment al groups, should 

        22  all want to achieve.  And those core el ements are 

        23  evaluating through a consensus process whether 

        24  improvements can be made in the way we go about 

        25  consistently and transparently as a mat ter of good 
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         1  government having the best focus in our  Enforcement 

         2  Program so that limited resources are s pent addressing the 

         3  greatest compliance problems.  And if t here is an 

         4  efficient process that is consistently applied and that 

         5  there is a distinguishing between admin istrative paperwork 

         6  violations from air quality violations.   

         7           We believe as a matter of good  government, the 

         8  manner in which CARB assesses penalties , and equally as 

         9  important, the way in which those penal ty funds are spent 

        10  and allocated should all be part of som e oversight and 

        11  control that there should be clear poli cies that the 

        12  regulated community and the environment al community and 

        13  elected officials can all look to and m ake sure that the 

        14  program is being implemented in a way t o achieve these 

        15  goals.  

        16           If I could quickly go through the position 

        17  paper -- which by the way, these materi als for those of 

        18  you on the webcast available on the fol lowing website:  

        19  www.kelleydrye.com.  

        20           We have put together this posi tion paper largely 

        21  in response to Ellen Peter's request on  behalf of the 12 

        22  associations.  This reflects the experi ence as well of my 

        23  colleague John Dunlap and I, the prior CARB Chairman, who 

        24  have together worked on 30 or 40 EPA an d CARB enforcement 

        25  matters.  
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         1           And what I've done here -- and  I want to just hit 

         2  the one point.  It is CERT's desire to strengthen, not to 

         3  weaken, CARB's Enforcement Program and policies.  And 

         4  specifically, we would like to strength en and preserve and 

         5  enhance CARB's credibility and integrit y through the 

         6  adoption and implementation of consiste nt, fair, and 

         7  transparent penalty policies, which sup port the commitment 

         8  made by Chairman Nichols at the July 23 rd Board hearing.  

         9           If I can go next -- next page.   I just want to 

        10  hit on some of the elements that we thi nk should be 

        11  included in a written penalty policy.  

        12           First, the proper incentives t o promote 

        13  compliance, one of our core missions, i s to do everything 

        14  we can to make sure that companies in t hese challenging 

        15  economic times spend the extra money an d time to take the 

        16  reasonable prudent precautions to avoid  compliance 

        17  problems.  To that end, we think that t he CARB position 

        18  papers -- the CARB policies on penaltie s should be 

        19  tempering strict liability to recognize  that where 

        20  companies have taken all reasonable and  prudent 

        21  precautions to achieve compliance and t o avoid problems.  

        22  And if there are glitches, there should  be some 

        23  recognition and incentivation so that c ompanies spend the 

        24  extra time, money, and effort to avoid those problems.  

        25           And our first policy question relates to that 
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         1  issue in making sure the system is ince ntivizing companies 

         2  to spend the extra time and effort to a chieve full 

         3  compliance.  

         4           Bullet two here deals with for mal penalty 

         5  policies.  Right now, to my knowledge, we have not been 

         6  able to see any written policy that exp lains how CARB goes 

         7  about distinguishing between different types of violations 

         8  in terms of air quality impacts, in ter ms of avoided 

         9  compliance costs, in terms of culpabili ty.  I understand 

        10  there is a strict liability statutory f ramework, but 

        11  clearly strict liability should be temp ered and should be 

        12  not blindly applied.  And we should loo k at the critical 

        13  factors.  And we believe the most impor tant critical 

        14  factor is air quality and the impact on  air quality.  

        15           In that regard, we believe tha t the U.S. EPA has 

        16  adopted a 50-page penalty policy matrix .  This was done 

        17  over a several year period.  It was dev eloped by George 

        18  Lawrence, who was head of the EPA Mobil e Source Division.  

        19           There is a note on the table a nd on the website I 

        20  gave you earlier prepared by George Law rence which 

        21  explains the benefits of the EPA penalt y policy.  And that 

        22  policy was developed in large part with  the risk of 

        23  grossly noncompliant product coming in from off-shore from 

        24  mostly new market entrance that were de liberately 

        25  uncertified and high emitting and tryin g to figure out how 
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         1  to develop a policy that hit those gros sly noncompliant 

         2  products with the maximum penalties and  distinguish those 

         3  from paperwork glitches.  

         4           Unfortunately, George couldn't  tie in today.  I 

         5  do have some slides he would have liked  to have presented.  

         6  But the questions if you see at the bot tom as you go 

         7  through questions one through four all relate to why we 

         8  think that the EPA penalty policy would  provide a much 

         9  more efficient process, reach settlemen ts sooner, ensure 

        10  consistency, and you would ensure great er credibility and 

        11  integrity in the process and system.  

        12           Some of the issues that come u p in those 

        13  questions, like question number three, raise questions I 

        14  think should be answered and looked at in this forum.  And 

        15  that includes, is it fair and right to have duplicative 

        16  penalties where, say, a manufacturer is  hit with a penalty 

        17  and a California retailer is hit with t he exact same 

        18  penalty for the same violation; is this  a double and 

        19  unfair scenario?  

        20           Should we be trying to ensure that the penalties 

        21  fit the crime and punishment and their culpability issues?  

        22  And if folks like retailers have taken all reasonable 

        23  prudent precaution, should they be hit with the same 

        24  amount?  

        25           Question four deals with the r epeat violator 
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         1  policy.  

         2           And question five, I just want  to note that, in 

         3  California, most of the air quality man agement districts, 

         4  including the South Coast, have for a l ong time had very 

         5  effective penalty policies to address s tationary sources 

         6  that have worked very well in promoting  fair, consistent, 

         7  and transparent penalty policies.  So I  think those South 

         8  Coast Air Quality District penalty poli cies would be also 

         9  a great model for us to look at.  

        10           Next, bullet C, I just want to  briefly go through 

        11  administrative hearing process.  I hear d Kirk's earlier 

        12  statement, and I respect the fact that CARB's Enforcement 

        13  has been effective in reaching a lot of  settlements.  

        14  Having said that though, we believe mos t all other 

        15  California agencies have in place a for mal administrative 

        16  hearing process.  We do believe that is  a process that 

        17  U.S. EPA has had success with.  We thin k that would 

        18  provide an efficient forum to resolve s ettlements much 

        19  more efficiently than judicial actions.   And right now, 

        20  more options would be better, and we si te to the fact that 

        21  the Governor has repeatedly urged agenc ies to create 

        22  administrative hearing processes with A LJ judges to 

        23  provide another forum to settle matters  in lieu of a 

        24  judicial action.  

        25           I'm now hitting on heading num ber three, 

Page 45



ARB 10-12-09.txt
�                                                                     46

         1  transparent and open government.  There 's page three of 

         2  our position paper.  And in this discus sion, we believe 

         3  there should be a full evaluation of th e public of how 

         4  money is spent that is associated with penalties.  It's my 

         5  understanding that when CARB settles cu rrent matters, it 

         6  retains all the funds that it receives from a settlement.  

         7  And that's unusual for an agency.  

         8           And I think that has the perce ption in the public 

         9  of creating the impression that the age ncy that's keeping 

        10  the money is more concerned about makin g money and 

        11  retaining it and using it than achievin g its pure core 

        12  mission, which should be air quality.  We believe there 

        13  should be an evaluation as to whether o r not CARB's 

        14  integrity and credibility would be furt her enhanced if all 

        15  penalty settlements were going to the S tate or going 

        16  through some other public process that had a lot of input, 

        17  in particular from environmental groups , so those of us in 

        18  the environmental community can be care fully ensuring that 

        19  the settlement funds went to air qualit y and did not go to 

        20  projects or handled in a way that a pub lic doesn't have a 

        21  voice in, particularly at a time where the budget 

        22  obviously is under enormous strain here  in California.  We 

        23  think every public dollar that comes in  either from the 

        24  taxpayer or from a settlement should be  closely 

        25  scrutinized and we should all make sure  it's going to its 
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         1  best use.  

         2           And then I guess, in closing, I have a heading 

         3  four, which is enhancing full complianc e.  And in this 

         4  section, we believe that one way to ach ieve full 

         5  compliance, which is one of CERT's core  goals, is to make 

         6  sure that CARB's administrative rulemak ing procedures are 

         7  always being fully complied and that en forcement actions 

         8  are tied within the four square zones o f what has been 

         9  approved in a regulation and does not i nclude either 

        10  prematurely pulling ahead and applying proposed 

        11  regulations or relying on test procedur es that have not 

        12  been part of a regulatory package.  

        13           Lead time, clarity, consistenc y, all of these 

        14  principles are best served when you hav e an agency that 

        15  follows the administrative procedures a nd makes sure that 

        16  there is a closure and a regulatory pro cess that has to go 

        17  through the Office of Administrative La w and there's a 

        18  defined effective date.  There's define d regulations, and 

        19  everyone receives equal, clear, and con sistent notice in 

        20  advance of any regulatory changes.  

        21           You're going to hear from seve ral CERT members 

        22  that have specific concerns where they believe that CARB 

        23  is currently applying interpretations o utside the scope of 

        24  the clear regulations.  And I know that  is an issue that 

        25  CARB and the AG -- and we're delighted the AG is here 
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         1  today -- that the attorney general's of fice obviously 

         2  wants to make sure that all agencies ar e fully following 

         3  those important procedures.  

         4           So with that, I very much appr eciate your 

         5  comments.  I look forward to working wi th all of you.  And 

         6  I'll be here if there are any questions .  Thank you.  

         7           MS. MILLER:  Thank you.  

         8           Next up we have Bill Davis, fo llowed by Clayton 

         9  Miller.  

        10           SENIOR STAFF COUNSEL OLIVER:  While witnesses 

        11  approach the lectern, a point of clarif ication.  

        12           The Health and Safety Code is very specific about 

        13  where our penalties end up.  And they e nd up in a special 

        14  legislative fund called the Air Polluti on Control Fund 

        15  that the Legislature then appropriates to whatever clean 

        16  air activity it sees fit to appropriate  it to.  Sometimes 

        17  some of those moneys do come back to th e ARB, but they go 

        18  directly into that fund first.  And we don't have control 

        19  over where they end up.  

        20           We also have a policy that all ows the diversion 

        21  of up to 25 percent of any penalty into  a supplemental 

        22  environmental project.  This is a good works environmental 

        23  project that meets a certain rigid set of criteria that 

        24  appear in this supplemental environment al project policy.  

        25  It's something that has to be agreed up on between the 
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         1  enforcement agency and the violator.  S o when you see the 

         2  figures on our enforcement criteria the re that specify 

         3  that some of these penalty moneys went to diesel retrofits 

         4  or to education programs or to other en vironmentally 

         5  beneficial programs, that refers to tha t 25 percent that 

         6  this penalty policy that was adopted by  Cal/EPA and by all 

         7  the Cal/EPA boards and departments allo ws for that 

         8  diversion.  Otherwise, the remaining mo ney and the vast 

         9  majority of the moneys that we take in through penalties 

        10  goes to this special fund that the Legi slature has control 

        11  over; we don't.  

        12           MR. DAVIS:  Hi.  My name is Bi ll Davis.  I'm with 

        13  the Southern California Contractors Ass ociation.  And I'm 

        14  also a member of the Construction Indus try Air Quality 

        15  Coalition of the Off-Road Implementatio n Advisory Group 

        16  for the ARB and support the CERT progra m activities that 

        17  have brought this workshop together.  A nd I have to tell 

        18  you, I've been to dozens of workshops, and this is the 

        19  most formal one I've ever attended.  

        20           Paul Jacobs has been an invite d speaker at our 

        21  association at our meeting in February.   I promised him 

        22  the Pope mobile, but I was ill with the  flu and wasn't 

        23  able to drive it over to the meeting.  But Paul told me 

        24  that our guys were -- they weren't near ly as tough as some 

        25  of the other groups he's talked to, par ticularly truckers.  
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         1  Are you guys bad?  

         2           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  I 

         3  think I said the opposite.  

         4           MR. DAVIS:  That's not what yo u told me the first 

         5  time.  

         6           The other thing that I really came up to talk 

         7  about on the enforcement level -- and i t's something that 

         8  I brought up on numerous occasions.  I have appeared 

         9  before the Air Resources Board on more than a dozen times 

        10  now and many of those times during the off-road 

        11  implementation effort -- was the necess ity for a new 

        12  enforcement approach on particularly of f-road and on-road 

        13  rules, because they are so big compared  to all the other 

        14  activities that you guys have engaged i n in the past.  And 

        15  the necessity is to develop an early, f ast-acting, and 

        16  effective Enforcement Program that work s in all other 

        17  kinds of enforcement activities.  That' s fix-it tickets.  

        18  It's an approach, Paul, that you might appreciate, because 

        19  you don't have to be so courteous as a courtesy inspection 

        20  might have it.  There could be some min or cost attached to 

        21  a fix-it ticket.  

        22           But the main benefit of it wou ld be an 

        23  opportunity for you guys to achieve the  goals of your 

        24  regulations and to do something that th e Air Resources 

        25  Board historically has not done a very good job on, and 
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         1  that's outreach.  

         2           Now, I know that in the case o f the off-road rule 

         3  they have really tried and they are con tinuing to try to 

         4  reach out to the construction industry.   But there are 

         5  316,000 contractors' licenses in the st ate of California, 

         6  and only 5200 firms have signed up unde r the DOORS program 

         7  so far.  ARB estimated 180,000 pieces o f construction 

         8  equipment in the state.  Industry thoug ht they were a 

         9  little light.  And roughly 130,000 of t hose have been 

        10  signed up in the off-road program.  Tel ls us that, once 

        11  again, there is an outreach problem.  A nd a real good 

        12  solution for that is a fix-it ticket.  

        13           When you guys start hitting th e streets and 

        14  banging on people's door or going to th eir job sites and 

        15  you find them out of compliance for som e reason, one of 

        16  the reasons is going to be they didn't know.  Now I know 

        17  that's not supposed to be an excuse, bu t a fix-it ticket 

        18  gives you an opportunity to inform them  of their 

        19  responsibilities and requirements; at t he same time, gives 

        20  them an opportunity to come into compli ance a lot 

        21  quicker.  

        22           And another part of the proble m, of course, is 

        23  our industry, at least the construction  industry, is under 

        24  six different regulations right now.  W e've got the 

        25  off-road rule.  We've got the on-road r ule.  We've got the 
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         1  LSI rule.  We have the cargo rule.  We have the stationary 

         2  rule, because if you leave a piece of c onstruction 

         3  equipment on a job site for a year, it' s stationary.  And 

         4  we know we're going to get under the gr eenhouse gas 

         5  regulations.  

         6           These regulations are more tha n just things 

         7  written in the dusty code of California  law.  These 

         8  regulations cost some real money.  A Ca l State Sacramento 

         9  study pegged the cost of regulatory com pliance in state of 

        10  California -- the study was released ju st a month ago -- 

        11  at $493 billion a year.  And that does not include the 

        12  off-road rule, the on-road rule, or the  greenhouse gas 

        13  rules.  That was based on 2007 numbers.   

        14           So we hope that through use of  a fix-it ticket 

        15  approach you can effectively enforce th e regulations, 

        16  level the playing field -- and those ar e certainly things 

        17  that we all have been asking for -- and  give our people in 

        18  our industry who are really, really ham mered right now -- 

        19  the industry is down roughly 50 percent  of where it was in 

        20  2005 when we started this process of de veloping these 

        21  rules -- give them an opportunity to co me into compliance.  

        22           Any questions?  

        23           Thank you.  

        24           MS. MILLER:  Thank you.  

        25           Next up we have Clayton Miller .  
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         1           MR. MILLER:  Thank you.

         2           Clayton Miller with the Constr uction Industry Air 

         3  Quality coalition.  

         4           Bill Davis' group, the Souther n California 

         5  Contractors' Association, is a founding  member of CIAQC.  

         6  I think Bill did a good job of sharing the extent to which 

         7  the construction industry is I guess ex posed or need to 

         8  comply with CARB regulations just by th e numbers of 

         9  vehicles and number of contractors in t he state.  

        10           And, you know, our concern mov ing forward is that 

        11  with all these fleets, there's a lot th at contractors need 

        12  to comply with.  You mentioned six.  Th e off-road 

        13  regulation, of course, is going to be s omething that is 

        14  going to have a huge effect on contract ors.  It's already 

        15  something that folks need to comply wit h now in terms of 

        16  registering the fleets through the DOOR S program.  That's 

        17  an on-line program to, for the first ti me ever, share with 

        18  CARB the equipment the contractors own.   

        19           Idling limitations are in plac e.  There's sales 

        20  notifications that whenever somebody se lls a piece of 

        21  equipment 25-horsepower or greater, the y need to let the 

        22  buyer know that CARB has a regulation t hat affects that 

        23  equipment.  

        24           There's the prohibition of add ing equipment now 

        25  to fleets that -- no longer can anybody  in California buy 
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         1  a Tier 0 piece of equipment.  They add it to their fleet; 

         2  and also identification numbers. Those are things that 

         3  people are becoming familiar with now.  

         4           Next year, 2010, large fleets will have for the 

         5  first time the fleet averages emission levels that they 

         6  need to comply with.  Medium fleets lat er and then small 

         7  fleets.  

         8           But I guess the point I'm tryi ng to make is there 

         9  is a lot of places where -- a lot of th ings the 

        10  contractors are going to need to do to comply.  And we at 

        11  CIAQC and our members want to make sure  that the policies 

        12  that CARB follows in this Enforcement P rogram and how 

        13  these various penalties get determined it's a fair, 

        14  transparent method.  That's why we've j oined and are 

        15  working with CERT.  

        16           And we think the administrativ e hearing process 

        17  is something that works well and would like to see that 

        18  possibly expanded to include these thin gs as moving 

        19  forward.  

        20           Contractors also own on-road t rucks.  CARB 

        21  estimated one-fifth of all the affected  vehicles could be 

        22  in construction.  So that's pretty sign ificant.  There's 

        23  the portable equipment air toxic contro l measure that 

        24  contractors need to comply with as well .  So there's just 

        25  a whole host of things, and we want to just encourage 
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         1  moving forward in a positive way that b enefits both air 

         2  quality and benefit to those in the reg ulated community.  

         3           Thanks.  

         4           MS. MILLER:  Thank you, Mr. Mi ller.  

         5           Next up is John Fentis, follow ed by Sierra 

         6  Martinez.  

         7           After these two speakers, we'l l take a break for 

         8  our court reporter to have a little res pite.  And when we 

         9  come back, we'll address questions from  the webcast.  

        10           MR. FENTIS:  Thank you.  Good afternoon.  Thank 

        11  you for allowing me the opportunity to address you.  

        12           My name is John Fentis, and my  current job is I'm 

        13  the Environmental Project Director for the California 

        14  District Attorneys' Association.  

        15           I want to make it clear like m ost lawyers will 

        16  start out with a disclaimer.  I'm not s peaking for CDAA 

        17  today, but I'm speaking as a former pro secutor for the 

        18  City of Long Beach with 25 years of pro secutorial 

        19  experience, 15 of which were spent enfo rcing environmental 

        20  regulations in the state of California.   Not an easy thing 

        21  to do.  

        22           And let me start out by saying  I really 

        23  appreciate the work that CARB has done in not only 

        24  designing an effective Enforcement Prog ram, but doing it 

        25  in a time when resources are dwindling.   And during these 
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         1  kinds of times, it's always the most di fficult 

         2  conversation to have in terms of enforc ement and 

         3  continuing to try and execute the objec tives of your 

         4  Enforcement Program in times when you d on't have money to 

         5  do it.  

         6           Most of my comments today I wa nt to talk about 

         7  are really in conjunction with the term  "environmental 

         8  justice."  And I appreciate the fact th at CARB has made a 

         9  commitment to embrace the concept of en vironmental 

        10  justice.  

        11           Environmental justice is an ea sy thing to 

        12  describe.  But unless you've actually v isited the 

        13  communities that are impacted in this w ay, it's a very, 

        14  very difficult thing to visualize.  

        15           Let me make one suggestion to CARB, and this 

        16  comes from former Police Chief William Bratton from the 

        17  city of Los Angeles.  During the time h e was police chief 

        18  for the city of Los Angeles, he develop ed the concept of 

        19  predictive policing.  And basically wha t that means is 

        20  taking the resources that you have and focusing them upon 

        21  those areas that demonstrate the highes t level of 

        22  noncompliance.  In short, to borrow a p hrase, it's like 

        23  going into the belly of the beast.  And  that's where 

        24  really the hard job of enforcement is d one.  

        25           And I'm sure that in your data base of statistics 
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         1  you have areas that can be easily ident ified as having 

         2  demonstrated high levels of noncomplian ce.  Just to name a 

         3  few, we can start with ports of Los Ang eles and Long 

         4  Beach, port of Oakland, the I-710 corri dor, and most 

         5  recently where I visited were the citie s around Colton, 

         6  San Bernardino, Mira Loma, and in those  areas where the 

         7  movement of goods is such that the Clea n Truck Program 

         8  that's implemented by the port of Long Beach, it's a very 

         9  easy stretch to see the truckers take t he old equipment 

        10  and use those trucks to transport goods  to those other 

        11  areas, such as San Bernardino and Colto n, where the cancer 

        12  rates have been demonstrated to be 3200  in a million.  And 

        13  it's a very disheartening thing to see children under the 

        14  age of five years old carrying around t heir own breathing 

        15  apparatus.  

        16           So we might start with that co ncept of predictive 

        17  policing.  And I would encourage CARB t o go ahead and 

        18  explore that concept and see if it can better apply to 

        19  those areas of enforcement that you wor k in.  

        20           Let's talk about repeat violat ors for a second.  

        21  The biggest complaint I have heard as a  former prosecutor 

        22  is the prosecutors simply do not get en ough cases from the 

        23  Air Resources Board and the local air q uality management 

        24  districts.  Not an unfamiliar complaint .  And I think it's 

        25  important that some system be developed .  
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         1           I can give you one example fro m the vehicle code.  

         2  We have a system of points.  If you get  so many points 

         3  within three years, you lose your licen se.  

         4           Well, I suggest some sort of m odel can be 

         5  developed to address this issue for rep eat violators in 

         6  the area of perhaps fix-it tickets, the  previous speakers 

         7  to be mentioned.  

         8           It's important for prosecutors  to be very 

         9  involved in this process, because there  are a myriad of 

        10  other remedies available that a prosecu tor's office can 

        11  use that are not available to CARB.  Un fair businesses 

        12  practices is one.  And I think it's imp ortant that we 

        13  honor those businesses that do comply w ith the law and 

        14  severely punish the ones that don't.  

        15           We work in an arena of neglige nce, and we can 

        16  take time on the first bite of the appl e to explain the 

        17  negligent conduct, but when it continue s to happen, it's 

        18  no longer negligence.  And that's somet hing that should be 

        19  addressed.  

        20           The next thing I want to talk about are SEPs.  

        21           And, Kirk, thank you very much  for explaining the 

        22  SEP process.  

        23           I'm fully aware of it.  And as  a prosecutor, I 

        24  engaged in many of those kinds of resol utions of very, 

        25  very tough cases.  
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         1           But one of the complaints I ha ve heard and one of 

         2  the complaints that I constantly ran in to, especially from 

         3  some of the environmental justice activ ists in the 

         4  communities that I visited, is there is  simply not enough 

         5  money getting back to the members of th e community which 

         6  has been most severely impacted by the alleged violations.  

         7  And while 25 percent is not a figure to  be scoffed at, I 

         8  think in my opinion you should explore ways of perhaps 

         9  increasing this figure.  

        10           And while I'm very mindful and  respectful of the 

        11  Legislature infrastructure which has be en developed to 

        12  address how penalties get distributed o r disbursed, there 

        13  are a lot of other creative ways -- env ironmental trust 

        14  funds are one -- whereby through a judi cial settlement the 

        15  money can be disbursed in such a manner  so that it 

        16  actually gets back and impacts the live s of the people who 

        17  have suffered from the environmental ha rm.  And I think 

        18  some consideration should be given to t hat.  

        19           You should also consider devel oping more specific 

        20  types of SEPs that are designed to alle viate environmental 

        21  harm.  One of the consistent complaints  I've heard of 

        22  around school areas that some of the di esel particulate 

        23  matter that affects the schools can be addressed simply by 

        24  planting more trees, which are designed  to act as filters 

        25  so to reduce diesel particulate matter that is available 
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         1  in these areas.  

         2           The last thing I want to talk about is how do you 

         3  go ahead and affect a resolution of a p roblem as large as 

         4  the unclean air that many communities b reathe?  And I 

         5  think it's a conversation that has to i nvolve everyone.  

         6  And the way you do that is by entering into collaborative 

         7  efforts, not only with non-governmental  entities, but also 

         8  businesses themselves that are located within these 

         9  communities so that they can form task forces designed to 

        10  identify the specific harms their commu nities face.  And 

        11  working together everybody can solve th e problem.  

        12           A great example of this is up in east Oakland.  

        13  One of the activities up there, the org anizations, is the 

        14  Elmhurst Avenue Blight Committee.  I re cently attended one 

        15  of their task force meetings and there were actually three 

        16  businesses that were present during the  meeting actively 

        17  working with the concerned citizens to address the 

        18  problems that their community faces.  

        19           It's not an easy thing to set out with the idea 

        20  that we're going to solve all of the pr oblems.  But I 

        21  would encourage the development of the system whereby all 

        22  groups are brought to the table to enga ge in a 

        23  conversation designed to achieve your e nforcement 

        24  objectives without necessarily hitting people over the 

        25  head with a two-by-four.  I'm very sens itive to some of 
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         1  the comments that have been made here o n behalf of 

         2  industry, and conversations should not be ceased.  It 

         3  should be constantly engaged in with a view towards 

         4  everybody working together to solve the  environmental 

         5  problems.  

         6           Thank you very much.  

         7           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  I 

         8  would just like to just briefly, John, address the term 

         9  you used here, "predictive policing iss ue."  

        10           And I just wanted to share wit h you and the 

        11  audience, I know there is a lot of folk s that are very 

        12  interested in environmental justice, so mething that we're 

        13  very concerned with here at the Air Res ources Board.  Just 

        14  share some statistics what we've done i n calendar year and 

        15  historically on the environmental justi ce program.  

        16           This year, we've had 131 days of enforcement in 

        17  environmental justice communities, whic h are the areas you 

        18  mentioned, the port of Long Beach, Los Angeles, port of 

        19  Oakland, Colton, and the other areas in dicated.  And 

        20  roughly 6,000 inspections with about 80 0 violations.  

        21  That's about a 14 percent noncompliance  rate.  That's 

        22  where we do focus resources, as we do a t the Mexico 

        23  border, the previous speaker's covered.   And program 

        24  today, we have had roughly 50,000 inspe ctions in 

        25  environmental justice areas with over 6 ,000 violations.  
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         1  So it is a critical part of our program .  And we 

         2  appreciate you pointing that out about the policing 

         3  practices.  Thank you.  

         4           MR. FENTIS:  Thank you, Paul.  

         5           MS. MILLER:  Thank you.  

         6           Next up is Sierra Martinez.  

         7           MR. MARTINEZ:  Thank you for t he opportunity to 

         8  speak at this workshop.  

         9           My name is Sierra Martinez, an d I'm here 

        10  representing the Natural Resources Defe nse Council.  

        11           NRDC supports CARB maintaining  its status quo 

        12  penalty policies, and CARB should not a dopt the changes 

        13  proposed by industry trade groups today .  These policies 

        14  are critical in California because of o ur notorious air 

        15  quality problems, especially in places like the South 

        16  Coast Air Basin and the San Joaquin Val ley.  

        17           First, on maintaining strict l iability, CARB 

        18  should not forgo its authority to regul ate based on strict 

        19  liability through incorporating levels of negligence.  

        20  Whether or not a violator took reasonab le or prudent 

        21  precautions does not mitigate the fact that harm did 

        22  occur.  CARB's use of strict liability is essential for a 

        23  full enforcement of the law.  

        24           The California Legislature gra nted CARB strict 

        25  liability enforcement for a good reason .  Watering down 
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         1  CARB's strict liability authority is un necessary, as CARB 

         2  already can take into account mitigatin g factors.  

         3           Second, on maintaining the fre edom to pursue 

         4  judicial enforcement, CARB should not b e forced to use the 

         5  administrative process to the exclusion  of pursuing 

         6  judicial enforcement.  Limiting CARB's enforcement to the 

         7  administrative process would weaken CAR B's ability to 

         8  fully enforce the law.  Further, to lim it the enforcement 

         9  to the administrative process would dra w down CARB's 

        10  enforcement resources, because CARB wou ld have to pay for 

        11  administrative law judges in the admini strative hearings.  

        12           Such administrative hearings w ould also consume 

        13  more judicial resources than it would s ave, as violators 

        14  could still have the option to appeal t o superior court.  

        15           Third, on maintaining the disc retion as to 

        16  enforcement with respect to the degree of environmental 

        17  impacts.  CARB should have the discreti on to enforce the 

        18  law against a wide range of violators, both large and 

        19  small.  Limiting discretion is not nece ssary, as we have 

        20  seen CARB can and does take into accoun t mitigating 

        21  factors.  The deterrent power of the la w is weakened if 

        22  CARB systematically goes after only lar ge violators.  

        23           Fourth, on maintaining penalty  policy 

        24  independence, California is a recognize d leader in air 

        25  quality enforcement and should retain i ts independence to 
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         1  pursue such a leading Enforcement Progr am.  Adopting the 

         2  U.S. EPA schemes would weaken CARB's en forcement power.  

         3  The financial amount of the penalty sho uld not be just a 

         4  replica of the U.S. EPA matrixes.  

         5           In closing, because California 's severe air 

         6  quality problems and the fact that U.S.  EPA penalty 

         7  matrixes are weaker than California's, it's critical that 

         8  CARB maintain its independence in estab lishing penalties 

         9  for violations of the law.  

        10           NRDC appreciates this opportun ity to make 

        11  comments at the workshop.  And thank yo u for your time.  

        12           MS. MILLER:  Thank you.  

        13           Okay.  We've had a little chan ge in plans.  We're 

        14  not going to take a break at this point .  We will address 

        15  some of the questions that have come in  from the webcast 

        16  viewers.  And I'm going to let Paul Jac obs and Mark Stover 

        17  take over.  

        18           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        19  We've had quite an active response from  the webcast.  Mark 

        20  and I are going to go through these and  just briefly 

        21  summarize them.  We are not going to re ad the complete 

        22  e-mail into the record in the interest of time.  

        23           The first one is from the Regi onal Center of 

        24  Orange County and People First and Mr. Michael Bailey.  

        25  And his concerns are basically making s ure that we are out 
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         1  enforcing the regulations to protect se nsitive 

         2  populations, and specifically disabled persons.  And he 

         3  again is a representative of that parti cular group.  

         4           The second comment for is Erne sto Nevarez.  And 

         5  he has issues and questions regarding P roposition 1B 

         6  funding for port trucks, drayage trucks .  And what we're 

         7  going to do for Mr. Nevarez is to have the staff that 

         8  administers the Proposition 1B program respond to him 

         9  directly.  

        10           The third comment for is Andre a Wendt Olson.  And 

        11  she wants to know how can we report vio lators of one of 

        12  our particular regulations dealing with  composite wood.  

        13  And there is a number of ways to do thi s.  With any of our 

        14  programs, as you observed in the presen tation that Mr. 

        15  Oliver gave, you can report violations through our web 

        16  page, www.arb.ca.gov or calepa.ca.gov.  You can do that 

        17  anonymously or you can sign them.  

        18           You also use our 1-800 hotline s, 1-800-end-smog.  

        19  Again, 1-800-end-smog.  And for diesel violations 1-800 -- 

        20  1-866-6DIESEL.  1-866-6DIESEL.  

        21           And we also have a number of t raining programs 

        22  that these folks can take to learn how to comply, because 

        23  the second question is how do plans lea rn how to comply 

        24  with our programs.  

        25           We also encourage industry to sign up for our 
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         1  list serves to continue a dialogue with  the CARB program, 

         2  the Program staff, and Enforcement staf f.  And to talk 

         3  directly to the section manager for enf orcement and the 

         4  staff if they want to report violations .  And on the 

         5  compliance side, report to the Program staff.  

         6           STATIONARY SOURCE ENFORCEMENT BRANCH CHIEF 

         7  STOVER:  We have Steve Coven.  He would  like to know more 

         8  about our Enforcement Program and how i t will encourage 

         9  and enforce people to comply with the V OC regulations.  

        10           Now we also have e-mail from G ina Grey of WSPA.  

        11  The question they have is when staff is  planning on 

        12  developing recommendations on revisions  to the current 

        13  program and providing them to the Board .  And I'm not 

        14  certain that we have a final time line for that, but I 

        15  would expect it would be somewhere near  the end of the 

        16  year.  

        17           Another question Ms. Andrea We ndt Olson, from 

        18  JELD-WEN, and she wants to know how we can report 

        19  violations on the formaldehyde ATCM.  A nd I think Paul 

        20  just covered the methods that we have o n our web pages and 

        21  the complaint hotlines and also giving a call to the 

        22  manager of the respective programs.  

        23           And another composite wood for maldehyde question 

        24  wanting to know if CARB is planning enf orcement visits to 

        25  fabricators located in China.  And a qu estion concerning 
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         1  the strict liability.  

         2           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  I 

         3  have a group of them.  I'm trying to gr oup them here in 

         4  the interest of time.  These are all ab out environmental 

         5  justice.  

         6           The first is from Ana Yun Lee,  Master of Science, 

         7  staff researcher scientist for Communit ies for a Better 

         8  Environment in Oakland.  And basically she wants to know 

         9  what we can do to improve our enforceme nt activities with 

        10  local agencies, local law enforcement, air districts, and 

        11  the like.  We do have a program where w e've gone out and 

        12  trained air districts on specific diese l air toxic control 

        13  measures, such as idling.  We've entere d into an agreement 

        14  with the San Joaquin Valley Air Distric t to help us 

        15  enforce.  And we also have agreements w ith other air 

        16  districts in the Bay Area pending and a lso at South Coast 

        17  to help us with diesel enforcement over all and 

        18  specifically idling, more broad-based i n terms of diesel 

        19  in the bay area.  

        20           And again, she wants to know h ow folks that do 

        21  not have access to the Internet can inf orm us of 

        22  violations.  

        23           First thing we would recommend  is that if you do 

        24  not have access to the Internet in thei r homes, go to a 

        25  public library where they can obtain ac cess to the 
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         1  Internet and utilize library computers or to use those 800 

         2  numbers that I had mentioned.  Again, 1 -800-end-smog or 

         3  1-866-6DIESEL.  Or they can also report  violations to the 

         4  local air district for the stationary s ources and for 

         5  smoking vehicles and the like.  

         6           The next one on the EJ comment ers is John 

         7  Schweizer, professional engineer from B erkeley, 

         8  California.  And he indicates the incid ences of cancer in 

         9  the east bay west Oakland is one cancer  per 1,000 

        10  exposures.  And what are we doing to ad dress this issue, 

        11  and will our regulations get this under  control?  

        12           Our Board adopted in the year 2000 a Diesel Risk 

        13  Reduction Plan that required we reduce the public's 

        14  exposure to diesel exhaust 75 percent b y 2010 and 85 

        15  percent by 2020.  And we are on that pa th on that progress 

        16  line to meet those goals.  And with the  

        17  implementation/enforcement of all the r egulations that are 

        18  covered under our Diesel Risk Reduction  Program, we 

        19  believe the exposure will be at accepta ble levels.  

        20           But we do have considerable wo rk to do in this 

        21  area, and we again invite the communiti es to partner with 

        22  us and helping us enforce those rules.  The more of you in 

        23  these communities that engage in enforc ement by reporting 

        24  violators -- you'll notice my e-mails a re stamped "help us 

        25  clean up the environment by reporting v iolations."  It's 
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         1  something we take very seriously.  We n eed to know that.  

         2  So those of you that are community memb ers or those of you 

         3  that are industry, let us know.  And I will give the 

         4  construction industry the gold star.  

         5           They get the gold metal for re porting violations 

         6  within their industry.  I thought the t ruck industry was 

         7  number one in my 25 years of doing this ; the construction 

         8  industry is much more readily on top of  reporting.  

         9  They're in for competition.  It's just amazing how many 

        10  e-mails I get on that front, with the w aste haulers a 

        11  pretty close second.  

        12           The next commenter is Ms. Jess ica Peters, Master 

        13  of Public Health, Program Associate.  A nd the name of 

        14  organization is Regional Asthma Managem ent and Prevention, 

        15  Statewide Coordinator for Community Act ion to Fight 

        16  Asthma.  And she's from Oakland, Califo rnia.  

        17           And a very lengthy e-mail poin ting out the risk 

        18  that Californians have in terms of 99 p ercent of 

        19  Californians live in areas that fail to  meet the state's 

        20  health-based ozone and particulate matt er standards.  She 

        21  goes on to say that one in seven Califo rnians have been 

        22  diagnosed with cancer.  She goes on to say the children 

        23  are the most vulnerable populations aff ected by air 

        24  pollution and diesel exhaust is uniquel y devastating in 

        25  that their lungs are still developing.  
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         1           And her comment is while the A RB is doing a good 

         2  job working towards the emission statem ent of the 

         3  enforcement program in addressing diese l emissions, more 

         4  can be done.  In particular, more can b e done to address 

         5  violations within environmental justice  communities.  So, 

         6  again, we're going to continue to focus  our efforts in the 

         7  environmental justice communities.  

         8           The next commenter -- this is on rail and port 

         9  diesel truck enforcement.  And this com es from Dennis 

        10  McClintock from American Pacific.  And he wants to 

        11  understand our claim to a level playing  field and walk him 

        12  through the enforcement process, such a s how frequently do 

        13  we conduct inspections?  How are they r eported to us?  And 

        14  how often do we report them publicly th rough reports and 

        15  the like?  What are the penalties per v iolation?  What do 

        16  we do with repeat offenders and the lik e?  

        17           Well, first of all, we publish  an annual 

        18  enforcement report that was addressed b y Mr. Oliver in his 

        19  presentation.  There are copies availab le at our booth in 

        20  the foyer.  And when we do receive a co mplaint, we try to 

        21  respond immediately, given our resource s, but typically 

        22  within a two-week to 30-day period.  An d the penalties are 

        23  prescribed, as Mr. Oliver stated in his  presentation, in 

        24  the statute primarily and also may be a dopted under our 

        25  regulations.  And if we do have repeat offenders, we 
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         1  definitely assess maximum penalties and  take those cases 

         2  and extract penalties to the maximum ex tent we can as 

         3  afforded under the applicable statute o f regulations.  

         4           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

         5  Do we want to continue or go to a break ?  

         6           MS. MILLER:  At this point, we 're going to come 

         7  back to the speakers in the house.  And  we'll take more 

         8  webcast viewer questions and comments a fter the next ten 

         9  speakers.  

        10           I'll read the names of the nex t ten -- or a few 

        11  have dropped out.  I'll read the next b unch that I've got.  

        12  And we'll take you one by one.

        13           First up is Debbie Watts follo wed by Robert 

        14  Kinsella -- Tovah Ealey has withdrawn h er comment card -- 

        15  Ms. Jacquee Castain, followed by Dennis  Beck, Maxine 

        16  Oliver-Benson, Charles Marlow, Randal F riedman, Bob Wyman, 

        17  and finally Pamela Williams.  

        18           Start with Debbie Watts.  Is D ebbie here?  Is 

        19  Debbie not here?  Okay.  

        20           Next is Robert Kinsella.  Is R obert here?  No.  

        21           Ms. Jacquee Castain?  

        22           This is going fast.  

        23           Dennis Beck.  Is Dennis Beck h ere?  Thank you, 

        24  Dennis.  

        25           MR. BECK:  Thank you.  My name  is Dennis Beck.  
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         1  I'm Senior Staff Counsel with the Calif ornia Energy 

         2  Commission.  And appreciate your having  this enforcement 

         3  workshop.  

         4           The Energy Commission has just  in the last couple 

         5  of years decided to get more serious ab out enforcement on 

         6  the appliance regulations.  And as you know, appliance 

         7  efficiency goes a long way towards redu cing greenhouse gas 

         8  emissions.  We unfortunately don't have  the statutory and 

         9  thus regulatory authority that CARB doe s.  And for 

        10  example, we don't have the ability to a ssess penalties or 

        11  fines.  

        12           But as we explore our enforcem ent options, we're 

        13  going to look to our sister agencies wi th the longer and 

        14  stronger history of enforcement for mod els, lessons 

        15  learned, and so forth.  So we appreciat e the opportunity 

        16  to come here and see what works, see wh at doesn't, see 

        17  what you guys are doing.  And we'll pro bably be in touch 

        18  with you in the next few months and yea rs as we again 

        19  explore our options and try to make our  enforcement more 

        20  vigorous.  

        21           Thank you.  

        22           MS. MILLER:  Thank you.  

        23           Next up, Maxine Oliver-Benson.   Thank you, 

        24  Maxine.  

        25           MS. BENSON:  Good afternoon.  How are you?  
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         1           My name is Maxine Oliver-Benso n.  I'm here from 

         2  the Oakland Elmhurst Blight Committee.  I'm here -- first 

         3  of all, because this is my first time s peaking with you.  

         4  I've never been here to this Committee,  and I've been in 

         5  the district in which I live in now 16 years.  

         6           I've been working with Jacquee  Castain ever since 

         7  I've been in that community.  And I've never seen anybody 

         8  from this Committee, and I've never bee n invited to come 

         9  to this Committee.  You said you came t o west Oakland.  

        10  And I live in east Oakland, which is bl ocks and blocks 

        11  away from west Oakland.  And we are in an environmental 

        12  justice community.  

        13           I can start my day with 18-whe elers for 24 blocks 

        14  double-parked, idling.  That's the air I still breathe 

        15  first thing in the morning.  

        16           I have a recycle center two bl ocks from me which 

        17  at one time was spewing out blood water  -- that's what I 

        18  call it, because that's what it looked like.  

        19           Up the street from me, I had a  cryogenic lab.  

        20           So you can tell I live in a wo nderful community.  

        21  And I had no one from the city or EPA c oming to help me to 

        22  fight any of that, until I joined the E lmhurst Blight 

        23  Committee.  We, the community, got toge ther and said we 

        24  are either going to live here and be sa fe and breathe 

        25  clean air or they're going to kill us h ere.  
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         1           We are homeowners.  We pay our  taxes.  And we are 

         2  here because we feel we need the money to come to our 

         3  community to help us to continue to fig ht, to help us to 

         4  continue to survive, to help us to cont inue to live in a 

         5  safe, clean community with some sort of  clean air.  

         6           EPA San Francisco knows me, be cause every time I 

         7  feel the level of air gets to where I c an't stand the 

         8  smell or I can't go outside, I dial the m.  And it's, "Oh, 

         9  no, Ms. Benson.  Not you again."  "Yes,  it's me again."  

        10  You know, this is the only way I'm goin g to get some help.  

        11  This is the only way I'm going to try t o survive in my 

        12  community.  

        13           We are here because we want to  see the money come 

        14  to help us and not just survive but, to  live.  To live.  

        15  And you know, I mean, I would like to s ee -- you can put 

        16  us on your committee, and we can come a nd help put the new 

        17  laws in the community so we can get the  money to help us 

        18  live and survive in our community.  We just want access 

        19  and the support that we need and the mo ney to help us to 

        20  live.  

        21           Thank you.  

        22           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        23  Ms. Benson, I'd like to quickly respond .  

        24           Thank you for your wonderful c omments.  We do 

        25  have staff assigned to the EJ project.  As a matter of 
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         1  fact, Ms. Shulz is here, and she'd be h appy to talk to you 

         2  in the back of the room or in the foyer .  

         3           We are involved in the toxic t ours with the 

         4  Department of Toxic Substances Control.   I personally have 

         5  met with Jacquee.  I was down there for  a workshop that 

         6  was held on a Saturday back in May, and  Michelle and 

         7  others were actually on the tour.  So w e're very aware of 

         8  the issues.  We're working with your co mmunity to address 

         9  these concerns.  

        10           And what we would like for you  to do is to bring 

        11  the message back to your community to p lease report these 

        12  violations to those hotlines that I pro vided.  And 

        13  Michelle can provide additional informa tion.  And we will 

        14  continue to look into these issues and take swift and 

        15  corrective enforcement action, because these vehicles 

        16  cannot idle more than five minutes unde r state law.  And 

        17  if there is some issues with some of th ese stationary 

        18  sources that you point out, we'll work closely with the 

        19  air district there and have those folks  address those 

        20  concerns.  

        21           But thank you for coming and p roviding the 

        22  comments.  

        23           MS. BENSON:  Okay.  

        24           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        25  And Ms. Shulz is back here.  If you can  raise your hand, 
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         1  Michelle.  She would be more than happy  to tell you in 

         2  great detail the work she's been doing.   She's very 

         3  dedicated to this activity.  Thank you.   

         4           MS. BENSON:  Yes, we met her.  I don't remember 

         5  seeing you, because I was on the tour a s well as the 

         6  Senator.  Yes, we met her.  And she is the reason that 

         7  there are no longer idling, because she  got on it and took 

         8  care of it.  But it took us getting wit h her and with DTSC 

         9  and a couple of other people from DTSC,  which had been 

        10  taking us years to do.  

        11           So, yes, I applaud her, becaus e she did -- she 

        12  took care of it.  Every once in a while  now I see one or 

        13  two.  But she did her job.  

        14           And that's what we want.  We w ant the money to 

        15  come to help us to live in that communi ty.  Not just 

        16  survive, but live.  Thank you.  

        17           MS. MILLER:  I understand Ms. Castain has come 

        18  back into the room.  Jacquee, are you p repared to speak?  

        19           MS. CASTAIN:  Yes, I am.  Than k you.  Thank you 

        20  for allowing us.  

        21           We didn't think we were going to make it, because 

        22  we have to get back to Oakland before t here's traffic.  

        23           But we came today because we h ave created -- at 

        24  least I have to say the Department of T oxic Substance 

        25  Control has been good enough to create a partnership with 
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         1  our community.  We have had Committee - - our Blight 

         2  Committee has actually been in operatio n for 15 years 

         3  since 1994 trying to clean up all the t oxins in our 

         4  community.  

         5           And I'm saying we used to have  just a single 

         6  redevelopment area in our neighborhood for about 30 

         7  blocks.  But in 19 -- I think '90 or '9 2 the city of 

         8  Oakland came to us and asked us if we w ould allow them to 

         9  expand the redevelopment area so that i t would go all the 

        10  way to the port of Oakland and the airp ort, because we're 

        11  the closest to the airport.  Unfortunat ely, when that 

        12  happened and we did that, I cannot tell  you the pollution.  

        13  We found out from the environmental imp act report that 

        14  there were 100 toxic Brownsfield sites in our community, 

        15  and you can imagine how that impacted u s.  

        16           We learned during that time ho w many families had 

        17  cancer and were around toxic sites that  needed to be 

        18  cleaned up.  The largest one was a 60-a nd-a-half acre 

        19  turban plant.  It had been closed in 19 85.  When we 

        20  learned that it had been closed that lo ng, it was 1995.  

        21  Families that live behind the plant hon estly had so much 

        22  cancer, everybody on that block.  And I 'm saying we found 

        23  out there were all kinds of cancers.  

        24           We found out that there wasn't  really anything we 

        25  could do.  We went to EPA in San Franci sco, and 
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         1  fortunately they did help us.  But it t ook from 1995 to 

         2  1997 to get that cleanup to start.  

         3           I'm saying now it is totally r evitalized, and it 

         4  is a green site.  Thank God.  

         5           But I'm saying the other plant s that we've had, I 

         6  cannot tell you how many we're still wo rking on.  But at 

         7  least we've gotten four cleaned up that  we have done in 

         8  the community.  And I'm saying we've go tten some EPA help.  

         9  The city has done some things through p ublic works.  

        10           But the biggest problems we ha ve are the air 

        11  quality issues.  And that's where you n eed to come in.  

        12           And Michelle was there at our meeting in 

        13  September when we had the 100-day meeti ng.  We need to 

        14  have more of that.  The air quality rig ht now, one of the 

        15  issues that we're working on is on Inte rnational 

        16  Boulevard.  We have 30 blocks where the re used to be 

        17  service stations every block.  And wher e there was a 

        18  service station, there are now two and three auto repair 

        19  shops.  They are there illegally.  

        20           The fumes -- there are so many  people in my block 

        21  alone -- we have a service station on I nternational 

        22  Boulevard and 84th.  There are three re pair shops on that 

        23  one corner where there was one 76 stati on.  I have had 

        24  four neighbors in a block-and-a-half on  that street die -- 

        25  cancer, heart trouble.  It shouldn't be .  We shouldn't 
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         1  have to live in that.  We're paying tax es to live there.  

         2           Something needs to be done.  A nd I'm really 

         3  grateful to the Department of Toxic Sub stance Control for 

         4  working and us.  And I'll hope you'll d o the same thing.  

         5  We need it.  Thank you.  

         6           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

         7  Thank you, Ms. Castain.

         8           Again Paul Jacobs, Chief of Mo bile Source 

         9  Enforcement.   

        10           Ms. Shulz is on the Air Resour ces Board staff, 

        11  and we're partnering with DTSC, Departm ent of Toxic 

        12  Substances Control, on this issue.  So we are very 

        13  committed to these issues.  And Michell e will continue to 

        14  work diligently with these communities groups statewide to 

        15  address the concerns.  

        16           MS. MILLER:  Next up we have C harles Marlow, 

        17  followed by Randal Friedman.

        18           MR. MARLOW:  Hello.  My name i s Charles Marlow 

        19  from the city of Los Angeles.  

        20           The city has been 100 percent in compliance.  But 

        21  there are some questions that we just h ave not had answers 

        22  for.  I have a couple of them here.  I don't know if you 

        23  guys can answer them.  

        24           One is the records policy, you  went to a workshop 

        25  in Montebello, and it was said then the re was going to be 
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         1  some kind of policy to maintain records  -- DPF records and 

         2  they were going to be public.  

         3           I'm just going to call four qu estions, and then 

         4  I'll sit down and take your questions w hen I'm in a seat.  

         5           P-trap cleaning machine certif ication, that also 

         6  came up at the Montebello workshop, and  I haven't seen 

         7  anything about that on your website.  

         8           The third one is p-trap swappi ng within a fleet.  

         9  There is a partial answer to that.  It is up to the 

        10  manufacturer that has to be approved by  CARB, but what if 

        11  the trap is not warrantee?  The manufac turer doesn't care 

        12  at that point.  So what is CARB's role at that point?  

        13           And p-trap -- stocking p-traps  for replacement.  

        14  There is a four- to six-week wait for a  replacement 

        15  p-trap.  And if we can stock p-traps, w e can get our 

        16  vehicles back on the road much sooner.  We are having a 

        17  lot of failures from our early p-traps.   

        18           And that's all.  

        19           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        20  Thank you.  

        21           I'll just briefly respond to t hese.  And what I'd 

        22  like to do is get your business card, a nd I'll have the 

        23  staff with the Mobile Source Control Di vision that 

        24  oversees this program, Ms. Shawn Daley and her team, 

        25  respond in greater detail.  But this is  something I'm 
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         1  responsible for enforcing and have pret ty good working 

         2  knowledge of it.  

         3           In terms of the cleaning proce ss and maintaining 

         4  records, there are some requirements fo r the maintenance 

         5  to make sure that they are cleaned time ly and maintained 

         6  within factory specifications to retain  the verification 

         7  status and warrantee status of that par ticular particulate 

         8  filter.  There are specific requirement s for the cleaning 

         9  process and disposal of the ash that yo u remove is a toxic 

        10  substance that cannot just be thrown in  the trash.  It has 

        11  to be disposed of like waste oil and ot her hazardous 

        12  substance.  

        13           In terms of swapping out filte rs within the 

        14  fleet, we can talk about that in great detail.  There are 

        15  some general allowances to do that.  Th ere is a lot of 

        16  caveats.  We'll need to talk about that  with the Mobile 

        17  Source Control Division off line.  

        18           But really the critical issue there, it has to be 

        19  the exact same device, the same exact s ubstraight and same 

        20  model number.  You know, same level -- if it's catalyzed, 

        21  same level of loading and the like.  

        22           And, likewise, in terms of the  replacement and 

        23  the back order issue, four to six weeks , we should talk 

        24  about that, because I don't think that' s the case that 

        25  spans all the different manufacturers.  You may have a 
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         1  specific issue with one or two manufact urers, but we can 

         2  talk about that.  

         3           So if you would kindly leave y our card with 

         4  Elizabeth and we will get back to you i n great detail.  

         5  Thank you.  

         6           MS. MILLER:  Thank you, Paul.  

         7           Next up is Randal Friedman, fo llowed by Bob 

         8  Wyman, followed by Pamela Williams.  

         9           MR. FRIEDMAN:  Good afternoon.   Randal Friedman 

        10  representing United States Navy.  

        11           I don't believe we've had the privilege of having 

        12  ARB enforcement action against us yet.  Okay, I'm told 

        13  that we have.  

        14           But I think one of the things we all need to 

        15  recognize -- and it's been pointed out about proliferation 

        16  of new regulations that are coming on.  And whereas most 

        17  of our time has been spent with individ ual air districts, 

        18  down the road we're going to be spendin g a great deal of 

        19  time subject to your regulations.  

        20           We're certainly in the process  now of hundreds of 

        21  millions of dollars of expenditures for  new diesel 

        22  equipment, diesel retrofits throughout California.  And 

        23  it's a massive undertaking for an agenc y the size of ours.  

        24           We also need to recognize that  our installations 

        25  really are small cities spread througho ut California.  
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         1  Every day, we have hundreds of contract ors that come onto 

         2  the bases to do our work.  That is only  increasing now 

         3  with the stimulus package with a great deal -- almost a 

         4  billion dollars just from this last sti mulus package -- 

         5  coming to military installations in Cal ifornia, all that 

         6  work being done by contractors.  

         7           Our concern is -- and I must s ay that we I think 

         8  just initially, largely agree with what  we've heard here 

         9  today and what we've seen in the propos als -- that in your 

        10  enforcement actions -- and I'm certainl y not going to in 

        11  any way excuse violations.  I mean, our  goal from 

        12  Washington is certainly to be 100 perce nt in compliance.  

        13  And when there is a violation, Congress  has waived 

        14  sovereign immunity for air laws on mili tary bases.  We are 

        15  liable for that.  

        16           But I would like to think like  so much of what 

        17  you do as an agency in terms of opennes s and transparency 

        18  that that would also apply to your pena lty and enforcement 

        19  and that you would take into account al l the factors that 

        20  have been done that have been discussed  today, and not a 

        21  situation where a paperwork violation r esults in a 

        22  proposal for a half million dollar sett lement because we 

        23  have a deep pocket or because of some p eople that have 

        24  deep pockets or perceptions of that.  

        25           So I think -- again, this is n ot speaking from 
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         1  experience.  This is not speaking from past issues.  It's 

         2  looking forward in the great deal of wo rk that we are 

         3  going to be doing with ARB through thes e diesel 

         4  regulations and all the other ones, as well as I think 

         5  some concerns for potential liability f rom contractors who 

         6  come on base to do our work.  

         7           And I know that has been a pro blem in the past 

         8  with other regulatory agencies that hav e more prescriptive 

         9  enforcement policies.  I think there is  some concern that 

        10  as open as this enforcement policy is, that there could be 

        11  some issues there down the road with wh at our contractors 

        12  do or do not do.  

        13           So we would certainly like to work with you.  We 

        14  certainly strive for 100 percent compli ance.  But I think 

        15  we all understand -- we have thousands of pieces of diesel 

        16  equipment in the state.  We have armies  of contractors 

        17  rebuilding a lot of our 60 or 70-year-o ld bases that are 

        18  in desperate need of it.  A lot of that , as I said, with 

        19  stimulus funding that we receive.  

        20           And I would like to think that  we can work with 

        21  you down the road to make sure that wha tever enforcement 

        22  actions do occur are based on an open a nd transparent 

        23  process that is equal to everyone.  And  thank you.  

        24           MS. MILLER:  Next, we have Bob  Wyman followed by 

        25  Pamela Williams.  
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         1           MR. WYMAN:  Thank you very muc h.  

         2           I'm Bob Wyman with the law fir m of Latham and 

         3  Watkins, and I'm speaking today on beha lf of the 

         4  California Climate Coalition.  

         5           I think my personal first expo sure to the Air 

         6  Resources Board enforcement process goe s back to 1981, 

         7  which was actually a litigation matter.   So it was sort of 

         8  an extreme experience to start things o ut.  And with 

         9  perhaps that exception over the last 30  years I'd have to 

        10  say that I think the ARB enforcement st aff has done a 

        11  pretty darn good job of exercising disc retion in 

        12  individual cases.  

        13           But I also think that over the  last few years -- 

        14  and this will be true to an increasing degree -- that the 

        15  number and complexity of regulations is  getting to the 

        16  point where a fresh look is definitely warranted.  So I do 

        17  want to applaud you all for doing this.   I think it's 

        18  really an exercise whose time has come.   

        19           The California Climate Coaliti on as part of the 

        20  Scoping Plan testimony last year recomm ended that the 

        21  Board direct staff to undertake a troub leshooting exercise 

        22  to anticipate the types of noncompliant  problems that are 

        23  likely to occur as AB 32 and its comple mentary measures 

        24  like the low carbon fuel standard and r enewable portfolio 

        25  standard start taking effect, because i t's our belief that 
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         1  due entirely to circumstances beyond th e control of many 

         2  of the regulated entities in this hybri d program that 

         3  there will be a lot of noncompliance as  some anticipated 

         4  in the early years.  So some of it will  be confusion and a 

         5  lack of education.  Some of it will be that compliance 

         6  assumes and depends on events which are  outside the 

         7  regulated entity's control.  

         8           I mean, the obvious illustrati ons that have been 

         9  discussed are the absence of a transmis sion line for 

        10  renewable power to meet the renewable p ortfolio standard.  

        11  And you can think of any number of perm itting conditions 

        12  or permitting requirements that have to  occur for folks to 

        13  achieve their tonnage obligations under  the AB 32 program.  

        14  And surely the low-carbon fuel standard  -- there is a huge 

        15  assumption about the ability to site lo w-carbon 

        16  alternative fuel supply facilities here  in the state.  So 

        17  there are probably dozens of circumstan ces that are novel, 

        18  unanticipated that will stymie even the  best intended of 

        19  those who are subject to these programs .  

        20           So I guess the first recommend ation that we have 

        21  made to your Board that we would make t o you is that you 

        22  start now anticipating what's likely to  happen over the 

        23  next few years and brainstorm what some  of these 

        24  situations might be through some kind o f simulation.  It 

        25  won't be that hard.  I think you have a  lot of expertise 
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         1  in the audience and on the web of peopl e who are going to 

         2  have to comply with these regulations a nd who have in the 

         3  last few years complied with a whole ne w wave of 

         4  regulations that have been complex that  you've 

         5  acknowledged.  

         6           I think as a result of that in  a year or so as a 

         7  lot of these regulations start to take effect, you'll 

         8  probably identify a handful of the most  likely scenarios 

         9  which you can do an anticipatory strate gy, perhaps address 

        10  head on.  So that's our first recommend ation.  

        11           Our second recommendation is t hat even the best 

        12  intentions are likely not to succeed fu lly.  So we do 

        13  think it's appropriate for you to consi der a process you 

        14  haven't had in the past, except in isol ated cases, and 

        15  that's something like a variance proces s or some kind of 

        16  administrative hearing.  I know you've had that in some 

        17  limited circumstances, but I think the scope of that 

        18  probably needs to be expanded.  

        19           And there is I think -- althou gh evidence is 

        20  mixed -- certainly there are lots of go od examples in this 

        21  state of where that process has enabled  the administrative 

        22  agency in a publicly transparent way to  adjudicate 

        23  disputes of fact to avoid what could ot herwise fester and 

        24  be a longer-term problem.  It can be do ne efficiently.  

        25  You can have class variances if there i s a problem that's 
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         1  common to a number of regulated entitie s.  But I think 

         2  it's appropriate.  

         3           And I would encourage you to d o some 

         4  brainstorming on that front as well, be cause no matter how 

         5  well intended the regulatory design is,  there will be 

         6  unanticipated problems.  And rather tha n start with some 

         7  kind of polarizing enforcement debate, even if it leads to 

         8  a wise and prudent exercise of your dis cretion, I think it 

         9  would be better, given this unique peri od of time we have, 

        10  at least during a transition and possib ly thereafter to 

        11  have a fairly robust variance process.  

        12           On the third issue, the last p oint I'll comment 

        13  on, you know, at this point I do think it would be helpful 

        14  to have more in writing than you have.  Obviously, there 

        15  are lots of cases one can envision wher e one would want 

        16  you to have the discretion not to be ti ed to a penalty 

        17  policy, because not every circumstance is a cookie cutter, 

        18  and we recognize that.  

        19           On the other hand, I do think there are a lot of 

        20  folks out there who have a lot at stake  who are investing 

        21  in this state and really want to know w hat the rules of 

        22  the game will be.  So somewhere in the middle, some 

        23  additional written advise that defines and describes your 

        24  penalty policy probably would be approp riate.  And we 

        25  certainly commit as a coalition over th e next few weeks to 
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         1  think about what that balance is.  But we recognize that 

         2  you have many times in the past exercis ed your discretion 

         3  in a way that might have been difficult  if you had a 

         4  policy that defined all possible permut ations.  So some 

         5  balance is probably appropriate here.  But at least at 

         6  this hearing, we err slightly on the si de of more than 

         7  what you currently have.  

         8           So we appreciate the opportuni ty to testify 

         9  today.  We look forward to participatin g in some 

        10  trouble-shooting exercises with you.  A nd thank you for 

        11  the opportunity to speak.  

        12           MS. MILLER:  Thank you very mu ch.  

        13           Next up, we have Pamela Willia ms.  And we'll take 

        14  three speakers after that:  Will Barret t, Sean Edgar, and 

        15  Betty Plowman.  And after Betty, we'll do a few more 

        16  webcast questions.  

        17           So now we have Pamela Williams .  

        18           MS. WILLIAMS:  I represent the  California 

        19  Retailers Association, which is a state wide trade 

        20  association consisting of a broad array  of mostly retail 

        21  companies from department stores to maj or grocery chains, 

        22  chain drug stores, and then what we cal l specialty retail, 

        23  which are the mass merchandisers, the b ook stores, the 

        24  jewelry stores, the auto stores, and th e home improvements 

        25  stores.  
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         1           And a lot of the testimony tod ay was from a 

         2  number of different or organization tha t I think have one 

         3  or two sets of regulations that they're  subject to.  And I 

         4  know the Trucking Association said they  had a couple, and 

         5  Bill Davis said he had a couple.  

         6           I think we win the day at nine  sets of 

         7  regulations that the retail industry is  required to deal 

         8  with, just CARB.  And there are not ver y many major retail 

         9  companies that are headquartered in Cal ifornia anymore for 

        10  a number of reasons.  But for those tha t are operating 

        11  nationally and internationally, one of the key factors 

        12  that's important for them is certainty.   They totally get 

        13  that California does have different law s and different 

        14  requirements.  They're not trying to sa y they want a 

        15  national solution for everything.  But they do say, tell 

        16  us what we need to do.  Tell us how to do it.  Tell us 

        17  what our liability or exposure is in te rms of any levels 

        18  of violation.  

        19           So taking that into considerat ion, there's two 

        20  areas that we'd like to urge you to mak e some changes.  

        21           And the first one is on the is sue of certainty.  

        22  There are some policies that we think a re being enforced 

        23  rather than the actual text of the regu lations.  And our 

        24  example on this one is the composite wo od ATCM.  The regs 

        25  itself that require retailers take reas onably prudent 
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         1  precautions to ensure compliance.  At t he webinar and in 

         2  subsequent e-mail conversations from my  members where 

         3  they've said, "Could you give us what d oes 'reasonably 

         4  prudent precautions' mean?  We want to be sure we're doing 

         5  whatever it is you think we should be d oing."  

         6           They were told to comply with the Cal/EPA due 

         7  diligence policy dated October 2003 on the Cal/EPA 

         8  website.  And we did say, well, that re quires all sorts of 

         9  activities.  There's six different poin ts in that EPA 

        10  compliance that businesses have to do - - we're recommended 

        11  to do.  And their response was -- these  are my favorite 

        12  two sentences in the row here -- "In an swer to your 

        13  concern about due diligence, the due di ligence policy are 

        14  recommendations only and are not requir ed by law."  

        15           Fair enough.  

        16           "Should a violation occur, we will consider your 

        17  efforts in these areas to determine cul pability and the 

        18  amount of financial penalty we will pur sue."  

        19           Doesn't sound terribly consist ent.  

        20           So we are concerned that that might be considered 

        21  an underground regulation or in some wa y a policy that's 

        22  being enforced rather than the actual l anguage of the ATCM 

        23  itself.  

        24           And secondarily, we would urge  you to perhaps 

        25  tier or rank some of the criteria on th e initial 
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         1  presentation -- staff presentation.  Th ere's the list of 

         2  criteria that you take into effect when  you're considering 

         3  a penalty, and all of which are very go od and very viable 

         4  criteria by which to judge culpability.   But we would 

         5  suggest that they be ranked in terms of  priority based on 

         6  your goals which are emissions.  

         7           So in other words, if you have  a paperwork 

         8  violation and it's the first time, that 's considered a 

         9  less egregious penalty than somebody wh o's a repeat 

        10  violator with enormous amounts of emiss ions that may be 

        11  consistently being improperly released.   There should be 

        12  some balance we think in those criteria .  And while we 

        13  support the use of all of those criteri a, they should be 

        14  ranked in terms of importance.  And we have not seen 

        15  evidence that those have been considere d.  They are 

        16  considered by your staff.  I believe it 's equally as 

        17  important rather than the emissions fac tor should be the 

        18  most important.  

        19           And, lastly, we would echo som e of the other 

        20  issues that were raised by the CERT coa lition from 

        21  previous testimony.  

        22           Thank you.  

        23           MS. MILLER:  Thank you.  

        24           Next up we have Will Barrett, followed by Sean 

        25  Edgar, followed by Betty Plowman.
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         1           MR. BARRETT:  Good afternoon.  My name is Will 

         2  Barrett with America Lung Association o f California.  

         3           We really appreciate the oppor tunity to provide 

         4  comments today and appreciate the outre ach efforts that 

         5  have brought everyone here today.  We f eel that's 

         6  important.  

         7           Just have five quick points I' d like to share.  

         8           We feel strong enforcement is the key to 

         9  achieving the public health and improve ments promised by 

        10  CARB regulations.  California has the w orst air quality in 

        11  the county.  And dirty air causes publi c health 

        12  emergencies every day.  Robust consiste nt enforcement 

        13  process is critical to promote immediat e compliance and, 

        14  where there are violations, to bring vi olators into 

        15  compliance as quickly as possible.  Red ucing premature 

        16  deaths, illnesses, and hospitalizations  all depends on 

        17  this strong procedure.  

        18           We're concerned about the stro ng enforcement 

        19  through all the program areas, but we'v e been particularly 

        20  concerned about the need to strengthen the Enforcement 

        21  Program to ensure that the recently ado pted diesel 

        22  regulations are complied with.  And we feel strong 

        23  enforcement presence at the ports is re ally important due 

        24  to the high levels of air toxics in the  ports.  

        25           We feel that strong enforcemen t in environmental 
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         1  justice areas should be a key goal of C ARB's Enforcement 

         2  Program.  And we believe it's CARB's du ty to protect 

         3  public health.  Particularly concerned about vulnerable 

         4  communities already overburdened by smo g and other air 

         5  toxics.  

         6           The American Lung Association and other public 

         7  health organizations strongly support C ARB's efforts to 

         8  maintain the fullest possible enforceme nt authority in 

         9  discretion in order to deter violations , and we would 

        10  oppose any weakening or changes to the program.  

        11           CARB currently considers many factors in 

        12  enforcing the law, including the type o f violations and 

        13  the local harm, among other factors.  B ut CARB's authority 

        14  should not be watered down by requiring  enforcement based 

        15  on a level of violations.  We're concer ned this type of 

        16  requirement leads to less monitoring an d enforcement of 

        17  certain categories of smaller violation s that still have 

        18  very real health and air quality impact s.  

        19           Finally, the administrative re quirements issue, 

        20  we believe that these can have very rea l impacts on 

        21  pollution control efforts and cannot ge nerally be 

        22  considered minor.  Administrative viola tions must not be 

        23  overlooked based on the lack of environ mental impact.  

        24           Following the administrative r equirement is part 

        25  of the program.  And failure to comply with the 
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         1  administrative requirements will make d etection of 

         2  emission violations much more difficult .  

         3           We plan on providing further w ritten comments, 

         4  but really appreciate the efforts for b ringing us here 

         5  today and taking our comments.  Thank y ou.  

         6           MS. MILLER:  Next up we have S ean Edgar, followed 

         7  by Betty Plowman.  

         8           MR. EDGAR:  Sean Edgar on beha lf of the Clean 

         9  Fleets Coalition, and I'll offer a few brief remarks.  

        10           I feel like a old-timer with m y friend Chuck 

        11  White over there, and he and I are shar ing a few gray 

        12  locks now-a-days.  

        13           I had the good fortunate to be  on one of the 

        14  first private carrier fleet rules, the solid waste 

        15  collector vehicle rule that was passed by the Board in 

        16  2003, so the flavor of my comments will  be more from an 

        17  implementation standpoint.  

        18           And really if I have punch lin e, it's we have 

        19  tens of thousands of rules.  We're in t hat range of rules 

        20  that are currently under fleet rules.  If the process is 

        21  lacking on tens of thousands of vehicle s, we're going to 

        22  add on over a million vehicles, we want  to make sure that 

        23  we get it right.  And so I'll offer a f ew constructive 

        24  comments along the way.  

        25           The multiple associations that  I work for -- have 

Page 95



ARB 10-12-09.txt
�                                                                     96

         1  had the privilege of working for the CR RC, the State Trash 

         2  Haulers Association for a lot of years,  and now I do a lot 

         3  of work with the dump truckers and Movi ng and Storage 

         4  Association and a lot of those vocation al truck segments 

         5  that are heading into new fleet rules.  

         6           And along the way, a lot of th e green companies 

         7  that have a lot of good heart intention s have 

         8  unfortunately through a combination of factors not met all 

         9  of the ARB's requirements.  So some of those companies 

        10  have taken lumps along the way and lear ned in the process 

        11  doing that.  

        12           But one of the big items that I've noted and one 

        13  of the larger roles that I've had over the last several 

        14  years now is really getting quality inf ormation out to the 

        15  regulated community as to what the requ irements are.  And 

        16  so the Board had an item about three or  four months ago 

        17  relating to beyond the press releases.  What we hear is we 

        18  get a press release, "ARB passes new la ndmark rule," and 

        19  then a few years later, unless we do a good job, we get 

        20  another press release that industry seg ment X, company XYZ 

        21  didn't unfortunately fully implement th e rules.  

        22           So beyond the press release, I  think the number 

        23  one item that I'll address -- I have a few process 

        24  recommendations and a few content recom mendations -- but I 

        25  guess my overarching comment when I go out and speak to 
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         1  groups that are this size or larger -- and find myself in 

         2  front of one of those groups probably e very few weeks -- I 

         3  get to go to exotic locations like Bake rsfield as an 

         4  example where I recently spoke to 35 sm all companies down 

         5  there from the oil field operations, sm all trucking 

         6  companies, some ag-related businesses.  And I asked them 

         7  well, gee, how many of you do you hear this about from the 

         8  California Trucking Association or from  Farm Bureau 

         9  Federation?  And guess what?  Not a one  out of 35 

        10  companies belong to a statewide trade a ssociation.  

        11           My takeaway from that is trade  associations have 

        12  a role.  Those of us that work for trad e associations I 

        13  think do a good job about trying to get  out information 

        14  about ARB's rule.  But I think if I had  to have a single 

        15  weakest link in the current program, fo lks hear a lot 

        16  about it, but they hear that there is a  plan for -- as an 

        17  example, diesel engines, but they may n ot get all the 

        18  components, as Mr. Pfeifer was pointing  out.  

        19           You got multiple -- even large  companies, you 

        20  have multiple rules, four, five, six.  Some companies, you 

        21  know, that level of rules and the infor mation that's out 

        22  there is just not adequate to help them .  I know ARB has a 

        23  website and the 866-DIESEL.  I'll credi t the Board on 

        24  setting that up, and I think that's had  some merit to it, 

        25  although my recent experience where I e -mailed over a 
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         1  question for one of my clients and was informed within a 

         2  day or two by staff that, well, my ques tion wasn't really 

         3  legitimate because the clients has to a sk their own 

         4  question, or it was some process-relate d tripwire that 

         5  didn't have anything to do with getting  the information 

         6  that was needed.  

         7           So as I move into process reco mmendations, I'll 

         8  recommend that -- first thing is the 86 6 information, 

         9  helpful.  But I think anybody who asks a legitimate 

        10  question should be treated the same and  get quality 

        11  information, regardless of whether it's  an engineer for 

        12  the city or the consultant for the city  or whether it's a 

        13  stakeholder as those who e-mail questio ns in from Oakland 

        14  today.  Everybody should be treated wit h the same type of 

        15  information.  Staff should be freely gi ving that out and 

        16  references to the rule and here's the l ink to find it, 

        17  because I think that that will be anoth er way to dispel or 

        18  make -- I should say -- ARB information  services relevant 

        19  as possible.  

        20           Second, on a process level, I' ve noticed that 

        21  when I go out and people ask a lot of q uestions of me 

        22  about enforcement.  As often as I go ou t talking to folks 

        23  about enforcement, because I've had ove r the last six 

        24  years aggressively implementing fleet r ules, I often tell 

        25  them, who's going to enforce?  Is it th e air district?  Is 
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         1  it the air - I said, well -- my punch l ine usually is I 

         2  tell them I don't know if it's the ARB or the CHP or the 

         3  KGB or whoever else is going to go out and enforce rules.  

         4  The point is you want to do your best t o step up to meet 

         5  the rule requirements.  

         6           And I bring that up, because g oing back to the 

         7  process of once getting good informatio n and outreach is 

         8  key.  And I talk about what the Board c an do better.  And 

         9  I think associations do a fairly good j ob of -- once 

        10  again, not a lot of people belong to th e associations.  

        11           But one thing I notice in the way of just 

        12  mechanically trying to get a fleet out of a mode where 

        13  they're in citation mode, citations are  extremely 

        14  difficult to clear.  And part of that i s a paperwork 

        15  thing.  So staff will ask for a variety  of paperwork 

        16  items.  

        17           But it seems like there is -- oftentimes it's 

        18  difficult to satisfy, and I think it bu rns Board staff 

        19  resources and it burns industry resourc es.  And what would 

        20  be really helpful would be a check list  of minimum 

        21  requirements that need to be set into c lear citation, 

        22  because that's not something that's app arent.  I think it 

        23  depends on who you talk to.  

        24           Board staff and along the line s of moving into a 

        25  couple content recommendations I have, there are 
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         1  oftentimes things that are put out as B oard policy and 

         2  there are preferences and not necessari ly consistent with 

         3  the statute.  One of that is the C-DAG requirement for 

         4  step idle.  So there's been some conver sation recently 

         5  about what is a matter of the statute a nd what's a matter 

         6  of Board preference.  I think we need t o do a better job 

         7  of distinguishing exactly which is whic h.  

         8           So getting back to clear citat ions, I know that 

         9  Board staff has a preference.  I think the stakeholders 

        10  should have a laundry list/checklist wh en you want to 

        11  clear a citation, here's two, three, fi ve, things you 

        12  need.  

        13           At the statewide truck and bus  hearing in this 

        14  auditorium at the end of last year, one  of things that 

        15  I'll reference Mr. Pfeifer again on the  issue of the 

        16  compliance audit if you will or complia nce information 

        17  comprehensive or courtesy -- I think it  was called 

        18  courtesy inspection.  So I haven't yet seen a description 

        19  of that.  And I know Board members dire cted staff to come 

        20  out with that, and so I would be very i nterested to 

        21  participate and help form that, because  I think -- I don't 

        22  know if fix-it ticket.  Mr. Davis was h ere talking about 

        23  fix-it ticket.  I don't know what Mr. P feifer's intent 

        24  was.  But there's definitely a need out  there before a 

        25  business I think that has an intent to want to do good 
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         1  things gets really far down the road on  multiple 

         2  violations with multiple rules, I think  there needs to be 

         3  some sort of mechanism for those folks to have courtesy 

         4  inspection as I think your Board intend ed.  

         5           And I'll just wrap up my conte nt-related 

         6  discussion by saying on compliance tool s -- just going 

         7  into kind of content where I think thin gs could be 

         8  improved -- under existing rules, we ha ve a variety of, 

         9  I'll say, stylistic or Board staff pref erences once again 

        10  just like a checklist for items to clea r citation.  

        11           One other item I noticed is th at staff on a 

        12  regular basis changes what's the prefer red format of 

        13  records under any of the existing fleet  rules.  And I 

        14  bring that to your attention because of tentimes the 

        15  compliance spreadsheet templates that a re provided on the 

        16  web are either out of date or they requ ire a magic 

        17  password.  They're protected somehow be cause staff sets 

        18  them up to roll information from one sh eet to the other.  

        19  And it's not just an easy thing to be a ble to calculate or 

        20  put records in and make calculations fo r compliance 

        21  estimates.  It's oftentimes a more diff icult task.  

        22           So from a content standpoint, the Board staff do 

        23  a job to rectify and make sure template s are current and 

        24  make sure templates are more accessible  and available.  

        25           So with that, I realize there are probably a few 
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         1  items that we can collaborate on and po ssibly a little bit 

         2  more apart from this format, more in th e legislative 

         3  format -- so as an example, snap idle.  I don't know why 

         4  snap idle wouldn't apply to every truck  in the state.  And 

         5  I don't know why snap idle wouldn't be a thing.  

         6           I had the wonderful experience  recently.  My car 

         7  tags -- I didn't get a renewal from the  DMV.  So I got 

         8  a -- I managed to solicit a second rene wal notice and I 

         9  got that and paid the tags.  I paid the  penalty and sucked 

        10  it up.  And then I just got the tags co uple weeks late.  

        11           But what I noticed is that the  DMV, their process 

        12  and now links with ARB's process is unf ortunately a little 

        13  bit broken.  So as an example, we've go t a provision now 

        14  that allows -- with some good reasons a nd had some 

        15  industry support for DMV to have regist ration hold 

        16  authority over outstanding ARB violatio ns, and that's 

        17  okay.  But for the process to lift that  is not really 

        18  apparent with ARB.  So despite the numb er of people that I 

        19  would try to contact either independent  of ARB or with ARB 

        20  staff to try to get the DMV to clear ou t citation, allow 

        21  somebody to renew registration, that's not working right 

        22  now.  So that's something that we proba bly would want to 

        23  fix.  

        24           And then relative to -- I'll j ust close out on a 

        25  local playing field saying some of the items like I 
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         1  mentioned possibility of -- I think it would require a 

         2  change of statute.  But every truck eve ry year I don't 

         3  know any reason why owner/operators wou ld be exempted from 

         4  a snap idle requirement.  So that's som ething I think you 

         5  would find support from industry just a s across the board 

         6  everybody having to do it.  

         7           And, of course, the outreach w e talked about, but 

         8  really there's got to be a better way.  And what triggered 

         9  my DMV renewal story is I've been seein g that nice message 

        10  in there for the last 25 years why the DUI level keeps 

        11  dropping and how many drinks can your b ody weight hold and 

        12  all that stuff.  

        13           One thing I've never noticed i s I don't know why 

        14  it would be too difficult if contractor s in the state of 

        15  California at the beginning of the proc ess -- like 279,000 

        16  contractors got a note about three, fou r years ago that 

        17  there was going to be off-road rule, bu t I don't know that 

        18  same inventory -- Mr. Davis had some nu mbers about 

        19  hundreds of thousands of contractors.  I don't know in the 

        20  same context of Contractors State Licen sing Board why they 

        21  couldn't be required as part of their r enewal to send out 

        22  now current information that there is a  rule done and here 

        23  are all the references.  I don't know t hat they're doing 

        24  that.  

        25           Same way with DMV.  I don't kn ow why any diesel 
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         1  truck that's registered in the state of  California 

         2  wouldn't get a whole laundry list of th ings included in 

         3  their little -- and I don't know that i t's a huge cost 

         4  item to do that.  If they managed to pu t the DUI thing in 

         5  there for the last 25 years, I think th ey can figure out 

         6  how to put the biggest emissions rules ever known to 

         7  mankind I think we could probably slip some of that 

         8  information in an envelope in one or tw o or more 

         9  languages.  

        10           And I guess, lastly, over the last six years of 

        11  trying to implement one of the absolute  -- and 

        12  representing industry, we've come in an d want 

        13  accommodations.  And Board staff oftent imes takes some of 

        14  our accommodations and other times may not.  And 

        15  ultimately the Board members debate it out.  But really 

        16  the time and resources to comply is goi ng to be the 

        17  biggest single missing link if we're go ing to have success 

        18  on this million truck program.  

        19           So I challenge everybody there 's got to be some 

        20  way beyond just kind of a command and c ontrol where we're 

        21  going.  And I appreciate the dialogue t oday and staff 

        22  being attentive and listening to our gr ipes.  But there's 

        23  got to be really a way to get resources  to the end users.  

        24  The fleet owners are expected to pull o ff this extremely 

        25  aggressive time line the Board has set out.  Because if 
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         1  you look at the dates, port drayage tru ck rules, truck and 

         2  bus rule, off-road equipment rule all r eally getting 

         3  launched in the next six to twelve mont hs and they're 

         4  going through 2020 and 2023.  So just h uge level of 

         5  effort.  

         6           So I hope my comments -- havin g the experience of 

         7  dealing of several tens of thousands of  trucks want to 

         8  continue to try to see what we can do t o get as much done 

         9  on getting this out there and certainly  appreciate staff 

        10  time.  And I'll be around and participa te in the process 

        11  and answer any question you may have.  Thank you.  

        12           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        13  Just briefly, Mr. Edgar, and all of you  that have spoken 

        14  today and all of those on the webcast, we are offering to 

        15  have one-on-one meetings with industry groups.  And you've 

        16  raised some good issues here.  And we w ould welcome all of 

        17  you to ask for those meetings.  

        18           And just a quick point of info rmation on the DMV 

        19  contacts, we have for many years publis hed in the DMV 

        20  commercial drivers handbook and commerc ial owners handbook 

        21  a section on ARB regulations and how to  comply and the 

        22  contact information.  So that level of outreach is 

        23  happening.  But we encourage you to com e in and meet with 

        24  us and we could explore these other ide as.  Thank you

        25           MS. MILLER:  Next up is Betty Plowman.  
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         1           MS. PLOWMAN:  My name is Betty  Plowman.  I'm with 

         2  the California Dump Truck Owners Associ ation.  

         3           Those of you who have been hit  hard by pollution, 

         4  let me tell you, diesel pollution we're  doing our best to 

         5  eliminate as probably 40 percent of the  construction 

         6  trucks are no longer in business within  the last year.  So 

         7  you'll have better air out there.  

         8           Paul, thanks for everything.  It's always been 

         9  great to work with you.  

        10           I have been certified by the S tate of California 

        11  to inspect diesel trucks.  I've probabl y done over a 

        12  thousand of them.  One thing that has a lways bothered me 

        13  was the fact that this was not tied int o DMV registration, 

        14  because I wrote down the words "expedit e settlements."  By 

        15  the time you expedite a settlement, you 've already failed, 

        16  because you've had a failure within the  system.  And, to 

        17  me, the periodic smoke inspection progr am should have 

        18  never been a failure.  It should have b een tied into DMV 

        19  from the beginning if you'd ever intend ed it to work.  

        20  I don't even know if we'd be going thro ugh this on-road 

        21  rule if that had been implemented.  We would have gotten 

        22  the dirtiest trucks off the road, or th ey wouldn't have 

        23  gotten their registration.  

        24           Where this program has failed is its basically 

        25  word-of-mouth.  Now, we've had Paul and  staff to our 
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         1  meetings.  But if there is not a way to  enforce this, it's 

         2  just not going to happen.  

         3           I paid my registration for my car last week and 

         4  they said, "You need a smog check.  You 're not going to 

         5  get your registration until you get you r smog check."  

         6           Do you think I would have gone  and done that just 

         7  because I'm a nice person?  No.  They h ad something over 

         8  my head, so I complied.  

         9           But instead of that, we go and  fine these 

        10  companies -- good companies, who, by th e way, every one of 

        11  their trucks has exceeded any limit, bu t they're fined 

        12  thousands and thousands of dollars, som e that Paul has 

        13  even worked with are now bankrupt.  And  I would say a 

        14  large part of that has been due to the excessive fines by 

        15  this staff.  So -- not this staff.  I'm  sorry.  We have 

        16  the rules.  They're enforced.  Bad enfo rcement policies.  

        17  We could have done better.  We didn't h ave to go that far.  

        18           And I say this, because Califo rnia is supposed to 

        19  be the leader.  We're looked at as the leader in the 

        20  nation with air quality.  And yet we ha ve states with a 

        21  quarter of our population that require their trucks to be 

        22  tested.  Tied directly into registratio n.  Why can these 

        23  states do this and the state of Califor nia can't?  

        24           As I look at the citations and  the penalties -- 

        25  and I know that's a great source of adv ertisement for why 
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         1  you've got to do this, because look wha t's going to happen 

         2  to you?  And I see cities out there -- cities.  Cities 

         3  have legal counsel.  They have a full s taff telling them 

         4  what the rule is, and they can't figure  this out.  You're 

         5  fining cities; we know they're not in g ood shape now.  If 

         6  a city can't do it, how does Joe blow c ontractor figure it 

         7  out?  That's just being honest.  

         8           So I guess that's my spiel her e.  I think the 

         9  outreach program -- I don't know about outreach.  It just 

        10  could have been made easy.  It could ha ve been simple.  If 

        11  we do it for 13 million cars, we can ce rtainly do it for 

        12  under a million trucks.  

        13           Thank you.  

        14           MS. MILLER:  Thank you.  

        15           Next we're going to take quest ions that have come 

        16  in via e-mail from the webcast viewers.   

        17           Following the webcast question s the first three 

        18  people up will be Allan Lind, Chuck Whi te, and John 

        19  Paliwoda.  

        20           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        21  The first one we have from the Internet  is from a Mie-Ling 

        22  Shek.  And what does ARB do to ensure t hat local 

        23  governments understand the rules and as sist ARB in 

        24  spotting and deterring violators?  

        25           We have public hearings and me etings such as 
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         1  this.  We have the association meetings  that we speak at 

         2  routinely for these local entities, lik e the Association 

         3  of California Cities and Counties, Cali fornia Transit 

         4  Association.  And we have our training program that we've 

         5  addressed in detail this afternoon.  

         6           And if there are specific issu es related to how 

         7  we do outreach for the public fleets, w e would love to 

         8  hear more on that front what we can imp rove on.  

         9           The next commenter is from Ric k Grove at 

        10  paymentrecycling.com.  He has questions  and concerns about 

        11  the off-road rule, the diesel rule, and  the level playing 

        12  field as stated by others this morning.   He's saying 

        13  they're seeing out-of-state contractors  bring in 

        14  noncompliant equipment and the like.  

        15           Again, we need to have those o f you in the 

        16  industries that are -- experience an un fair competition 

        17  report these folks to us.  We don't hav e adequate 

        18  resources to police everyone, as the lo cal police 

        19  departments and highway patrol do not h ave adequate 

        20  resources to go out and enforce everyth ing as well.  So we 

        21  need the help of the industry and the c ommunity groups to 

        22  help us police noncompliance.  Report i t to us and we will 

        23  follow up.  

        24           What we're going to do is hold  off on the web 

        25  comments and have those of you that are  present continue 
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         1  to provide testimony, and then we'll co ver these at the 

         2  end.  

         3           MS. MILLER:  Okay.  Is Mr. All an Lind in the 

         4  audience?  Allan Lind, followed by Chuc k White.  John 

         5  Fooks has withdrawn his name.  After Ch uck, it will be 

         6  John Paliwoda and then Tim Tutt.  

         7           MR. LIND:  Thank you.  I'm All an Lind.  I'm here 

         8  on behalf of the California Council for  Environmental and 

         9  Economic Balance, or CCEEB.  

        10           I think some of you may know C CEEB is a nonprofit 

        11  association of business and labor and p ublic officials 

        12  that seeks to achieve the state's envir onmental goals in a 

        13  manner consistent with a sound economy.   

        14           I just had a couple of questio ns for you, perhaps 

        15  a couple of suggestions.  

        16           The first question I have -- m aybe you can tell 

        17  me -- there was supposed to be an AB 23 3 report by January 

        18  1st of 2009.  And that report, for thos e of you in the 

        19  audience, was referred to as the strate gic plan for 

        20  emission reductions due to diesel regul ations.  And I 

        21  understand that there is a lot of prior ities that the 

        22  Board has to deal with, but maybe you c an help us put it 

        23  in context.  The Board had the opportun ity to review the 

        24  plan twice, and both times they postpon ed it.  And now 

        25  it's October of 2009, and that strategi c plan still hasn't 
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         1  seemed to surface yet, as far as I can tell.  Maybe I'm 

         2  wrong.  

         3           And then I wanted to mention w e have had a chance 

         4  to review your annual enforcement repor t.  And I think 

         5  that is an excellent report for what it 's intended to do.  

         6  But I think we'd like to think that the re's more that can 

         7  be done with a document like that or an other kind of a 

         8  document, a strategic plan for enforcem ent.  The annual 

         9  report is very informative, but it's re ally all about 

        10  statistics and it's statistics on gotch as.  How many cases 

        11  have been filed.  How many citations ha ve been issued.  

        12  How much penalty assessment has been ac hieved.  It doesn't 

        13  get to the core mission of the Air Reso urces Board, which 

        14  is how much emission reductions have yo u achieved.  

        15           So I'm curious whether or not a strategic 

        16  enforcement plan could be cast in a way  that takes -- that 

        17  its goal is to try to figure out what's  the best way to 

        18  reduce emissions through our Enforcemen t Program, not just 

        19  catch people with paper cuts and create  violations in that 

        20  manner.  

        21           It would be I think pretty int eresting if we 

        22  could measure achievements in terms of compliance, for 

        23  example.  There's really not a lot to b e said in the 

        24  enforcement report about how effective ARB has been in 

        25  assisting parties who are subject to th e regulations and 
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         1  complying with it.  I would consider th at to be a really 

         2  high standard of achievement for the Bo ard is how 

         3  effective the compliance programs are.  And I'm sure 

         4  they're probably effective, but it's no t described or 

         5  handled in the enforcement report very well.  

         6           And then, frankly, I'll get ba ck to the earlier 

         7  point, the notion that enforcement shou ld be measured just 

         8  possibly in terms of the cost effective ness of your 

         9  emission reduction efforts or the resul ts from on 

        10  enforcement.  We can talk statistically  about the 

        11  thousands of cases that you filed.  It' s not really clear 

        12  how much -- what emission reduction eff ectiveness is of 

        13  that enforcement.  So we don't know how  it compares to the 

        14  Carl Moyer program.  I mean, gosh, if y ou're getting a ton 

        15  for $16,000 of enforcement activity, ma ybe that's a good 

        16  thing.  But there's no way of measuring  that in your 

        17  report.  

        18           And ultimately, I think fair a nd balanced 

        19  enforcement really means the penalties are proportionate 

        20  to the violations.  It's difficult to f ind that in your 

        21  overall enforcement report.  And I thin k that would be 

        22  very helpful to the public to get a sen se that these 

        23  penalties are, indeed, proportionate to  the violation 

        24  whenever they are issued.  

        25           I think the last point that I' d like to leave you 
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         1  with is I think you've heard a lot of e xcellent comments 

         2  from the audience here today.  I think there's plenty of 

         3  room for improvement for our increased transparency.  And 

         4  I think that supports the notion of hav ing an ongoing 

         5  effort here.  

         6           And I know that your opening r emarks you 

         7  suggested that we're not sure if there will be something 

         8  that goes beyond that.  We would encour age you to give 

         9  serious consideration to establishing a n ongoing working 

        10  group or advisory group to think throug h how to improve 

        11  the transparency of the process.  

        12           So that's I think the extent o f our comments and 

        13  be happy to answer any questions if you  had any.  

        14           Thank you.  

        15           MS. MILLER:  Thank you.  

        16           Next up we have Chuck White.  

        17           MR. WHITE:  Thank you very muc h.  I'm Chuck White 

        18  with Waste Management.  

        19           I really don't have any formal ly prepared 

        20  comments, but I just wanted to come and  mention one area 

        21  that we think would be helpful, and we think it would be 

        22  good for you to move towards a strategi c enforcement 

        23  policy that's in written form.  A key c omponent would be 

        24  with respect to the incentives for volu ntary disclosure or 

        25  self-reporting of violated conditions.  
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         1           Cal/EPA has a recommended guid ance for incentives 

         2  for voluntary disclosure, but as some p revious speaker 

         3  mentioned, is not binding on ARB.  And it's unclear from 

         4  any of the documents you have or your w ebsite whether or 

         5  not you give credence to this Cal/EPA p olicy.  So it would 

         6  be helpful if you would.  

         7           And I would -- this is, like, an old document.  

         8  It's about six years old, October of 20 03.  Several other 

         9  states, state of Washington, state of O regon, U.S. EPA all 

        10  have similar policies.  In fact, U.S. E PA just recently 

        11  amended their policy with respect to ac quisitions.  The 

        12  waste industry is constantly going thro ugh divestiture and 

        13  acquisitions.  

        14           And one of the issues with the  U.S. EPA policy, 

        15  as is true with Cal/EPA's policy, you h ave a 21-day window 

        16  to report after discovery a violated co ndition in order 

        17  for that policy to take effect.  

        18           With respect to acquisitions, the EPA recently 

        19  amended their policy to allow a 45-day window.  Even 

        20  though we do due diligence every time w e purchase a new 

        21  site or acquisition or fleet, invariabl y we do find 

        22  problems -- not all the time, but many times.  So a little 

        23  more flexibility for us to understand w hat the previous 

        24  owner was doing with respect to their o peration and be 

        25  able to then disclose the violated cond itions and 
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         1  hopefully have some level of considerat ion under a 

         2  self-reporting, self-disclosure policy which we would 

         3  certainly encourage you to develop.  

         4           So the only other comment is p roportionate to 

         5  harm to air quality.  I would certainly  encourage some 

         6  kind of policy that's proportionate to harm.  Paperwork 

         7  violations sometimes seem to have great er penalties 

         8  associated with them, even though there  may not be any 

         9  direct harm.  But if there is direct ha rm, certainly that 

        10  is a different matter.  

        11           So, in summary, I encourage yo u to have a written 

        12  policy as many other states have done, as Cal/EPA has 

        13  done, as U.S. EPA has done, and particu larly with respect 

        14  to the issue of voluntary disclosure an d self-reporting 

        15  that I think that is key to encourage p eople to continue 

        16  to operate and complete compliance.  Wa ste Management does 

        17  try to reach 100 percent compliance, al though we know 

        18  that's more of a goal than an actual fa ct.  But we're 

        19  working hard to achieve that goal.  

        20           Thank you very much.  

        21           MS. MILLER:  Thank you.  

        22           Next up is John Paliwoda, foll owed by Tim Tutt, 

        23  followed by Melissa Cohen.

        24           MR. PALIWODA:  My name is John  Paliwoda.  I'm 

        25  Executive Director of the California Mo torcycle Dealers' 
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         1  Association, or CMDA as we're commonly referred to.  

         2           We're the motorcycle trade ass ociation for 

         3  franchise motorcycle dealers here in Ca lifornia.  We still 

         4  counted over 200 factory authorized dea lers and associated 

         5  businesses as CMDA members.  However, t he current economic 

         6  depression that we are in, it's anybody 's guess as to 

         7  really where this is going to come out.   We used to be a 

         8  $3 billion industry.  But really no one  knows really where 

         9  we're standing now.  And, of course, ou r regulations enter 

        10  into almost every vehicle, every produc t that our 

        11  motorcycle dealers sell.  

        12           So you ask yourself, what does  this have to do 

        13  with the ARB Enforcement workshop?  Wel l, since I began 

        14  representing the CMDA 13 years ago, I'v e often been 

        15  engaged with CARB personnel from the Ch air, senior 

        16  management, to certification and enforc ement staff on a 

        17  variety of motor vehicle products rangi ng from on-highway, 

        18  off-road motorcycles, on highway motorc ycles, all-terrain 

        19  vehicles, utility vehicles, aftermarket  and performance 

        20  parts, enforcement issues, utility gas can sales 

        21  restrictions, and personal watercraft e mission 

        22  regulations, among some others.  

        23           I found myself often dueling w ith ARB staff 

        24  interpretations of what I would charact erize as 

        25  underground regulations.  That's just t he beginning.  And, 
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         1  quite frankly, I'm here from a main con cern about an 

         2  underground regulation, which I won't g o into.  But never 

         3  the less, it's part of what I have expe rienced in the last 

         4  13 years in a number of issues in deali ng with the ARB 

         5  staff.  

         6           As I read your Power Point pre sentation, I would 

         7  like to take issue with your explanatio ns on a number of 

         8  items.  And three of them I'd like to l ump together in one 

         9  particular category:  Achieve a level p laying field; 

        10  similar penalties for similar violation s; and assess 

        11  appropriate penalties.  

        12           Yes, we definitely should site  violators.  

        13  There's no question about that.  Howeve r, there's little 

        14  consistency for violations of a similar  nature.  My 

        15  members have no written explanation fro m CARB that 

        16  describes the penalty amount for variou s violations, 

        17  either simple or serious, just a veiled  reference that any 

        18  alleged wrongdoing could cost them $5,0 00, for instance.  

        19  Arbitrary and subjective analyses are o ften used when 

        20  establishing culpability and their pena lty assessments, 

        21  unlike the guidelines adopted by other State agencies and 

        22  the federal EPA.  

        23           The second issue is you cannot  capture lost 

        24  emissions.  Maybe they can't be recaptu red, but the 

        25  penalties must be based on the verifiab le environmental 
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         1  cost damage caused by the violation.  A nd we're talking 

         2  about motorcycles here and the gamut of  vehicles and 

         3  products that basically I outlined a li ttle earlier.  

         4           The next topic is consistent e nforcement is the 

         5  key to program integrity.  Enforcement,  I've noticed in at 

         6  least one or two instances, is based on  a deep pockets 

         7  analysis.  Larger industries with more resources are 

         8  targeted with the expectation by threat ening their 

         9  dealers, distributors, and even their c ustomers, more 

        10  settlement or fine money can be extract ed from them.  And 

        11  that's unfortunate.  

        12           The next issue is taking finan cial hardship into 

        13  account.  ARB enforcement uses the real  threat of 

        14  referring relatively minor cases to the  attorney general 

        15  for prosecution and then settles what y ou folks consider 

        16  appropriate settlements under the threa t of unsustainable 

        17  legal costs, even if the defendant prev ails.  I don't 

        18  really that -- maybe that's a negotiati ng tactic that 

        19  works.  It's not right though.  

        20           Account for harm to human heal th and the 

        21  environment.  In a number of cases that  I have knowledge 

        22  of, rarely, if ever, is the penalty bas ed on the 

        23  environmental damage done by the allege d violator.  In 

        24  fact, that should be the most important  element in 

        25  determining a citation or an amount of citation or for a 
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         1  violator.  I mean, isn't this about cle an air?  

         2           And, lastly, the administrativ e hearing process.  

         3  CARB has only two administrative hearin g processes, and 

         4  that's for the heavy-duty vehicle inspe ction program and 

         5  fuels.  Are all the other industries re gulated by CARB 

         6  enforcement?  Not important as these tw o industries.  

         7           And so I would suggest on beha lf of our 

         8  association members and of the CERT fol ks, that coalition 

         9  that our association belongs to, please  abandon the 

        10  arbitrary subjective process by which t hese violators are 

        11  identified and their penalties levied.  And, instead, give 

        12  alleged violators a real opportunity to  explain their 

        13  actions and to provide CARB the opportu nity to respond to 

        14  those actions using the appropriate adm inistrative hearing 

        15  process.  

        16           I thank you very much.  If you  have any 

        17  questions.  Thank you.  

        18           Also, if I might add, I didn't  use the whole ten 

        19  minutes.  This gentleman right here has  kind of been 

        20  waiting and has been out of sync so if you would like 

        21  to -- 

        22           MS. MILLER:  He's on the list.   

        23           Next up is Tim Tutt.  

        24           MR. TUTT:  Good afternoon.  Th ank you for the 

        25  opportunity to speak.  
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         1           I'm Tim Tutt.  I represent the  Sacramento 

         2  Municipal Utility District.  And I'm he re to talk about 

         3  perspective enforcement of regulations that are coming up 

         4  and dealing with global climate change and now the RPS.  

         5           I would like to start out by s aying SMUD is fully 

         6  committed to achieving the states's goa ls in climate 

         7  change and the RPS.  We have a Board po licy of reducing 

         8  our GHG emissions to ten percent of our  1990 emissions by 

         9  2050.  And we are probably going to be one of the few 

        10  utilities that meets the 20 percent RPS  by 2010 and are 

        11  fully committed to 32 percent RPS by 20 20.  

        12           Now, what we would like to not e for you is that 

        13  GHG and RPS compliance and enforcement are going to be 

        14  completely different animals.  Greenhou se gases, while 

        15  important to control over the long term  and SMUD's 

        16  committed to those controls, do not hav e the same 

        17  day-to-day public health impacts as cri teria pollutants 

        18  and toxic air contaminants.  For GHG an d upcoming RPS 

        19  regulations, compliance would likely be  on an annual basis 

        20  with three years' compliance period and  banking 

        21  considerations fundamentally different than the criteria 

        22  pollutant framework.  And, for example,  that we contend 

        23  that this would imply the daily penalti es for violations.  

        24  Considering each day of noncompliance a s a separate 

        25  violation does not make sense with such  an annual limit or 
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         1  cap.  

         2           We'd also like to point out th at the forthcoming 

         3  RPS and the GHG regulations are complic ated and 

         4  comprehensive news structures.  They're  going to require 

         5  some initial flexibility for the first and second rounds.  

         6  But it's still an evolving set of proto cols to establish 

         7  efficient long-term penalty and enforce ment protocols.  

         8  Don't put the enforcement in stone yet.   Work on it for a 

         9  couple of rounds, because it's going to  need some 

        10  flexibility.  

        11           The presentation mentioned the  adoption of strict 

        12  liability, and SMUD feels that that imp lies that it's 

        13  important for cost reduction to identif y and establish up 

        14  front circumstances that should not res ult in a penalty, 

        15  even if a violation of a limit occurs a nd include those 

        16  circumstances where appropriate as pred efined exemptions.  

        17  For example, under the proposed SF-6 re gulations, an 

        18  exemption for a catastrophic equipment failure should be 

        19  included to avoid the cost of enforceme nt cases when an 

        20  entity suffers an unforeseeable release  of SF-6 gas.  

        21  There could be limits on such exemption s, but the need for 

        22  those exemptions is real.  

        23           Utilities in general regard co mpliance with 

        24  regulations as a must, but circumstance s can occur that 

        25  result in a technical but unavoidable v iolation.  And CARB 

Page 121



ARB 10-12-09.txt
�                                                                    122

         1  should be aware of those and reflect th ose in their 

         2  up-front regulations.  

         3           In addition, SMUD believes tha t well-defined 

         4  settlement and variance procedures, as has been discussed 

         5  many times here today, will greatly ass ist stakeholders in 

         6  making sure compliance remains a most i mportant but yet 

         7  cost effective corporate strategy.  

         8           Another thing that's going to be different is 

         9  there is independent verification of GH G emissions.  This 

        10  establishes perhaps an additional enfor cement tool, but 

        11  also raises the prospect of minor repor ting violations 

        12  occurring.  So if SMUD believes that AR B should develop a 

        13  threshold of, say, three percent of emi ssions below which 

        14  any problem identified would need to be  remedied by the 

        15  reporter as soon as possible, perhaps a s a 90-day period 

        16  to remedy with an appeal process for th at, and longer lead 

        17  hardware changes might require differen ces in permitting 

        18  and other things.  But above that, fina ncial penalties 

        19  could be assessed if the problem was a result of 

        20  negligence or willful disobedience to t he rules.  

        21           Now I want to point out in the  GHG sector, 

        22  50 percent of the greenhouse gas emissi ons in the state 

        23  are not going to be covered up until 20 15.  So, to us, it 

        24  doesn't make sense to have penalties fo r small reporting 

        25  violations when at least half of the em issions are not 
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         1  even covered at the time.  

         2           One last thing.  When inevitab ly a violation of 

         3  enforcement action drags on and even en ds up in court 

         4  perhaps, SMUD feels this should not aff ect compliance by 

         5  other entities in the structure.  And b asically what we 

         6  mean by that is that the uncertainty ab out the -- that 

         7  particular entity's emission signature GHG footprint 

         8  shouldn't change the cap, shouldn't cha nge what other 

         9  entities have to do.  

        10           And that's all we have to say.   Thank you.  

        11           MS. MILLER:  Thank you.  

        12           Melissa Cohen.  Is Melissa her e?  

        13           Take you off the list.  Okay.  Thank you.  

        14           Next up we have Norman Plotkin , followed by Rick 

        15  Bailer, followed by Todd Bloomstine.  

        16           Rick Bailer, are you here?  

        17           Todd Bloomstine?  

        18           Ray Biasotti.  Is Ray here?  

        19           Todd Bloomstine.  

        20           MR. BLOOMSTINE:  Hi.  Todd Blo omstine.  I 

        21  represent the Southern California Contr actors Association.  

        22  I work with Bill Davis closely in Sacra mento.  

        23           First, I'd like to thank you f or the report that 

        24  you prepared.  As someone that doesn't do this every day, 

        25  I greatly appreciate the alphabet soup of acronyms that 
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         1  you explained.  That was most helpful t o me as somebody 

         2  that doesn't do this every day.  

         3           And then I have another admiss ion.  This only my 

         4  second workshop that I've attended.  My  first one was with 

         5  the AB 2X8 bill that was passed earlier  this year by the 

         6  Legislature that gave some relief to co ntractors for 

         7  reduced activity.  I appreciate the Boa rd's efforts in 

         8  helping implement and implementing that  bill.  

         9           Actually have kind of a cautio nary tail to share 

        10  with you.  About ten years ago, the Dep artment of 

        11  Insurance and the Insurance Commissione r got into a lot of 

        12  trouble and caused a scandal down here at the Capitol 

        13  dealing with the use of revenue derived  from settlement 

        14  funds.  Some of these funds were being funneled to various 

        15  groups and caused a huge eruption at th e Capitol, and it 

        16  ultimately resulted in the resignation of our Insurance 

        17  Commissioner.  I think with proper tran sparency that could 

        18  have been completely avoided.  

        19           So I want to encourage the ARB  when you get these 

        20  settled funds to be as transparent as p ossible.  

        21           As you said, Mr. Oliver, earli er, as regulations 

        22  come on, the books get bigger.  Regulat ions aren't 

        23  leaving.  I think it's a safe assumptio n that your 

        24  penalties within the Air Pollution Cont rol Fund will also 

        25  increase.  And I think it's helpful to have complete 
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         1  transparency dealing with these funds.  That's my point.  

         2  Want to thank you for your time.  

         3           CHAIRPERSON NICHOLS:  Thank yo u.  

         4           Next up, Ray Biasotti.  

         5           MR. BIASOTTI:  Hi.  I'm Ray Bi asotti, 

         6  owner/operator of a small business call ed T&D Transport 

         7  Diesel Smoke Testing.  I'm here represe nting the little 

         8  guy.  Actually, abut 210 of them.  I ha ve over 200 

         9  clients.  And my area of concern with t his group is the 

        10  periodic smoke inspection program.  It is involved.  It's 

        11  all to do with the trucking industry.  I have had a lot of 

        12  dealings with the California Trucking A ssociation and some 

        13  of the other people have already spoken  today.  I just 

        14  wanted to make a couple of comments and  a couple of 

        15  recommendations.  

        16           First, a couple of comments.  And that is some 

        17  good news.  A speaker before me alluded  to how important 

        18  it was to stress the positive and maybe  you to broadcast 

        19  how successful the program is in concre te numbers.  

        20           I can testify here today that in the -- I've done 

        21  almost 11,000 smoke tests in my ten yea rs of business.  

        22  That's a lot of smoke tests.  And when I first started the 

        23  business in 1999, about one in ten to 1 2 vehicles failed 

        24  the periodic smoke inspection program.  That's a fairly 

        25  high failure rate.  Luckily, the system  is so -- I don't 
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         1  want to say forgiving -- but so lenient  it lets people 

         2  correct these things and get them corre cted and have 

         3  re-tests within 45 days.  And people ge t them fixed, and I 

         4  go back and test them and they're fine.   

         5           In the last year, I did a comp uter little 

         6  statistical report a couple days ago.  I only fail about 

         7  one in 50 to 75 vehicles.  That's a sig nificant 

         8  improvement in ten years.  Mostly due t o the fact that a 

         9  lot of the old equipment is off the roa d.  Newer equipment 

        10  has high tech systems on it that don't let the trucks 

        11  smoke.  Plus, the fear of God is out th ere to some extent.  

        12  But that's my main concern is the outre ach that a lot of 

        13  other people have talked about.  

        14           Betty from the California Dump  Truck Drivers 

        15  Association mentioned the whole thing a bout being either 

        16  tied to something like the DMV registra tion or something 

        17  that incentivizes the fleet owners to g et it done.  

        18           I still get the comment in som e of the cold calls 

        19  I make weekly, "Why should I do that?  Nobody ever told me 

        20  I had to do it."  Nobody is going out l ooking to want to 

        21  do something that they think they can g et away with not 

        22  doing.  

        23           And I think a greater outreach  program in the way 

        24  of mail communication, whatever -- like  somebody said, we 

        25  get that little thing about the drunk d riving statistics 

Page 126



ARB 10-12-09.txt
�                                                                    127

         1  on your renewing your vehicle license, something that just 

         2  goes to fleet owners of two or more tru cks, which is what 

         3  the law requires to be smoke tested, wo uld be a huge 

         4  increase in compliance.  

         5           In my area of coverage, which is the greater bay 

         6  area and a lot of northern California, my somewhat 

         7  educated guess is that there is about 6 0 percent 

         8  compliance.  That's 40 percent that's n ot compliant, and 

         9  that translates to tens of thousands of  trucks that are 

        10  out there that have never been tested.  

        11           And my average client size is between five and 15 

        12  vehicles.  So they're pretty small.  I have big customers 

        13  that have 100-plus trucks.  I do some r eally big companies 

        14  that I have to have millions of dollars  worth of insurance 

        15  to do on everything, and they almost ar e 100 percent 

        16  passing all the time.  

        17           But there are a lot out there who claim they 

        18  don't know anything about it, and I'm j ust saying it's an 

        19  information thing.  Increase compliance  by a whole bunch.  

        20           Another thing that might be th ought about.  The 

        21  fleet owners here I'm sure are familiar  with the biannual 

        22  inspection terminals, the BITS program.   Right now, most 

        23  CHP BITS inspectors claim they don't kn ow -- and I've 

        24  gotten this from customers -- too much about the smoke 

        25  program, the regulations that are invol ved in the PSIP, so 
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         1  they go in and do their BITS inspection  on safety items.  

         2  But when a few of clients have said wha t about my smoke 

         3  test that I paid money to have done, th at's not our 

         4  concern; that's Air Resources Board.  I t seems like it 

         5  would be fairly simple to tie that in.  I know it's two 

         6  different bureaucracies and somewhat co mplicated, but it 

         7  wouldn't be that hard for them to do.  

         8           Let me see if I had just a cou ple other thing -- 

         9  oh, there are a couple other things tha t might help, too.  

        10  And that's to close a couple loopholes that have existed 

        11  for over ten years now.  That was origi nally in the law 

        12  that owner/operators of one vehicle do not have -- they're 

        13  exempt from the PSIP program.  They're still subject to 

        14  the random testing at scales and things  like that or 

        15  visits from ARB.  

        16           And the other thing is that th ere's somebody else 

        17  that's exempt -- oh, privately owned di esel vehicles.  

        18  Somebody mentioned all diesel trucks sh ould be smoke 

        19  tested.  I totally agree with that.  Bu t there's lots and 

        20  lots of diesel vehicles, motorhomes, pi ckup trucks that 

        21  you can go out on this street and see g uys go by with 

        22  those pumped up diesel trucks -- they o nly have one, but 

        23  they love it being this high off the gr ound and pours out 

        24  of a ton of smoke and they take off and  it makes a lot of 

        25  noise; they don't have to get their tru ck tested.  They 
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         1  don't have to do a smog test.  That's a  loophole.  That 

         2  and the owner/operator that I think mig ht help you get a 

         3  higher compliance ratio.  

         4           Oh, I had one specific questio n:  Recordkeeping.  

         5  Most of my clients I tell to keep their  records for five 

         6  years.  But when I went to get recertif ied at the C-DEX 

         7  school just recently, they mentioned tw o years.  And I'm 

         8  not sure.  I guess, Paul, it is two yea rs legally they 

         9  have to keep it or -- 

        10           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        11  That is correct.  Title 13, Section 219 0.  

        12           MR. BIASOTTI:  Thank you so mu ch for letting me 

        13  speak.  

        14           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  I 

        15  just wanted to put on the record -- thi s issue keeps 

        16  coming up about why don't we have DMV e nforcing this 

        17  periodic smoke inspection program?  Why  isn't it 

        18  structured like smog check?  

        19           First of all, there is a new l aw going into 

        20  effect as of January 1 for 14,000 and s maller -- 14,000 

        21  gross vehicle weight and lower they wil l be subject to the 

        22  smog check programs and have to go thro ugh and get a 

        23  visual inspection.  They will not go th rough SAE test 

        24  procedure.  

        25           The main reason this program i s not covered by 
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         1  the DMV, we don't have statutory author ity for that.  So 

         2  it's up to the Legislature to hand us t hat authority and 

         3  we can structure it in that way.  And t his is a program, 

         4  folks, that's been on the books since 1 990 and Senate bill 

         5  2330, and we've brought those regulatio ns to the Board 

         6  when Mr. Dunlap was the Chairman.  And those were amended 

         7  in 1997 and amended again in 2004 -- so rry -- 2006.  

         8           So we've gone through a number  of iterations.  

         9  We've had extensive outreach.  Complian ce rate today is 

        10  well in excess of 95 percent.  And we a re getting the 22 

        11  tons per day of emission reduction, abo ut 95 percent of 

        12  that.  So it's an effective program.  B ut when we hear 

        13  people don't know about it, we are perp lexed.  It's been 

        14  on the books since 1990.  We've had ext ensive, extensive 

        15  outreach, more so than with any other p rogram.  

        16           Thank you.  

        17           MS. MILLER:  Next up, Cynthia Babich, followed by 

        18  Kit Enger, followed by Jim Mattesich.  

        19           MS. BABICH:  Good afternoon.  My name is Cynthia 

        20  Babich.  I'm the founder and director o f Del Amo Action 

        21  Committee.  I'm also the Los Angeles En vironmental Justice 

        22  Network coordinator.  

        23           My community lies in the uninc orporated L.A. 

        24  County strip, or the newly named Harbor  Gateway in Los 

        25  Angeles.  We're surrounded by two major  freeways, the 
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         1  Exxon Mobil refinery, Dow chemicals pla stic manufacturer, 

         2  two superfund sites -- one was the Worl d War II synthetic 

         3  rubber factory.  The other was the west  coast's largest 

         4  manufacturer of DDT.  

         5           Our groundwater has pure Benze ne floating on top 

         6  of it, and as it rises up, it smears in  the soil layers 

         7  between the aquifers, and we have hundr eds of small 

         8  permitted facilities.  

         9           The reason that I'm here -- an d my story begins 

        10  in 1994 when I moved into my community,  which I thought I 

        11  chose very carefully, looked for parkin g and make sure you 

        12  could have animals and all those things  that are 

        13  important, I forgot to look for toxic w aste.  And 

        14  consequently found out I was living on pure DDT 976,000 

        15  parts per million, after for many years  I was assured by 

        16  the California EPA and the U.S. EPA tha t extensive testing 

        17  had been done in my area and, "good new s, Ms. Babich, 

        18  nothing was found."  I persisted as the  bloody noses came 

        19  and was told again that my area had bee n tested and good 

        20  news, nothing was found.  Then the vomi ting came and was 

        21  again told there was no problem.  

        22           And it was through activism an d getting together 

        23  with my neighbors that we pushed the ag encies to actually 

        24  really come in there and do some state- of-the-art testing, 

        25  and that's when they discovered that th e DDT manufacturer 
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         1  had just dumped their pure technical gr ade DDT in my 

         2  backyard.  That was really a wake-up ca ll to me that 

         3  sometimes community people become compl acent and think 

         4  that because we pay taxes and we follow  the laws ourselves 

         5  that other people are doing the same an d that the agencies 

         6  have a good handle on protecting public  health.  I think 

         7  in environmental justice communities we  understand that 

         8  it's not just a burden that you bear, i t's a burden we 

         9  also bear.  

        10           So I really wanted to tell you  my story, because 

        11  that's why I come here and I'm engaged.   I'm not a 

        12  lobbyist.  I'm not paid to come here.  

        13           I can't have children now beca use of the 

        14  contamination that I faced.  To be hone st with you, I 

        15  wasn't planning on having them, but it' s different when 

        16  you have that choice, rather than the c hoice being taken 

        17  from you.  

        18           So specifically I wanted to ta lk about -- you 

        19  talked about the SEP funds and those th ings.  And you 

        20  talked about legislation and the laws n ot allowing you to 

        21  have as much latitude as maybe you'd li ke to have with 

        22  these penalty moneys.  

        23           And I'd like to say three year s ago I spent a 

        24  great deal of my time away from my fami ly.  I am a 

        25  caregiver for my handicapped mother as well.  When we 
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         1  leave our families, it has to be someth ing fairly 

         2  important.  

         3           And we pushed very hard for le gislation that 

         4  would not only set minimum penalties, b ut would also 

         5  ensure that penalties were set high eno ugh to deter 

         6  violations and illegal activities impac ting public health, 

         7  our health.  We propose penalties be tr ipled in 

         8  environmental justice areas, similar to  the double fines 

         9  in construction zones.  

        10           We pushed for assessed penalti es to be shared 

        11  with the communities being impacted, es pecially penalties 

        12  given due to harm to human health, our health.  

        13           Money could be used for nebuli zers to reduce 

        14  asthma deaths or asthma medications hom e evaluations and 

        15  trigger asthma assessments that can be taught to community 

        16  people.  This attempt was thwarted by d ozens of high-paid 

        17  industry lobbyists.  This leaves the ba ll in your hands to 

        18  explore other methods that put resource s into our 

        19  over-burdened communities.  Be it incre ased SEP funds or 

        20  some of the things that I think Mr. Fen tis was talking 

        21  about.  He seems to have a wealth of kn owledge in that 

        22  area on maybe how we can get together a nd figure out how 

        23  some of the communities can be more pro tected.  

        24           When I go and do work in my co mmunity, you know, 

        25  a lot of times people think, oh, commun ity people just 
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         1  want a free ride.  They want this and t hat.  My people 

         2  come to me and ask me if there is a way  that we can get 

         3  $100 so they can have a nebulizer so th ey don't have to 

         4  spend seven hours at the county hospita l dealing with 

         5  asthma issues as they arise with their children.  

         6           They don't ask me to get rid o f the refinery.  

         7  They're just trying to handle a very dr amatic situation 

         8  the best way they know how.  I think $1 00 is pretty 

         9  reasonable.  

        10           I heard about some of the trai ning opportunities 

        11  that you're offering to a lot of the bu sinesses.  We, too, 

        12  seek training opportunities from ARB wh ich would allow us 

        13  to be better partners and help us achie ve our common 

        14  environmental justice goals.  Trainings  could include 

        15  smoke school.  I attended a partial gli mpse of one at AQMD 

        16  in South Coast there, and it was fabulo us.  I was pretty 

        17  darn good at it, and the next thing you  know, no more 

        18  smoke school for us.  And the complaint  at the time was 

        19  you guys are seeing Salton steam come o ut, and we were 

        20  like, show us what the difference is.  Sure enough, there 

        21  is a big difference between Salton stea m and a number five 

        22  Ringelmann.  

        23           So another thing that a lot of  us would like to 

        24  see is some help with the diesel idling  enforcement.  We 

        25  want to know how to go out and count tr ucks, too.  When a 
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         1  community like Maywood passes an ordina nce for truck 

         2  idling and they go right across the str eet to Vernon and 

         3  do the same idling, how do we kind of b ridge that gap?  

         4  You know, how do people that really don 't have the 

         5  resources actually be able to partner w ith you to do 

         6  something better?  

         7           We seek real pollution reducti ons in our 

         8  communities.  The ways we have gone abo ut regulating air 

         9  pollution burdens in our communities ar e not as effective 

        10  as they need to be.  We are engaging wi th the agency's 

        11  collaborative efforts to work on focuse d issues identified 

        12  by the communities being impacted thems elves.  

        13           I know you've heard a lot abou t DTSC's work.  As 

        14  the L.A. EJ network coordinator, I'm pr oud to say I like 

        15  to lead the community's efforts with th e U.S. EPA and 

        16  Cal/EPA collaborations which we've aske d them to please 

        17  use a more coordinated effort in our co mmunity.  And I'd 

        18  like to say they're doing a fabulous jo b.  

        19           We would also want to engage w ith ARB on a deeper 

        20  level.  We're talking about the partner ships that we're 

        21  forming.  We do have some of ARB agency  members that are 

        22  formed there, but we also are forming w ork groups.  I 

        23  think the San Bernardino tour that just  happened, they 

        24  formed a task team, which is probably g oing to be pretty 

        25  fabulous since Penny Newman is involved  in that.  
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         1           And again we want to achieve t hese real 

         2  environmental justice measures.  And th e regulations are 

         3  only going to be as good as the enforce ment measures.  

         4           So I'm going to leave my card here.  And I really 

         5  encourage you guys as you've heard from  many people to 

         6  really utilize the eyes and ears that a re free in our 

         7  communities, because this is what we're  going to continue 

         8  to focus on.  And I think that we can g o back and forth, 

         9  but if you get people into a room toget her, I think we can 

        10  find common ground and really find some  solutions, because 

        11  we're certainly not going to go away.  We're just going to 

        12  get more effective.  

        13           MS. MILLER:  Thank you.  

        14           Before we proceed to the next,  Mr. Enger, I'd 

        15  like to know if there are any other spe akers that plan on 

        16  speaking, we're coming to the end of ou r list.  So if 

        17  anyone else wants to speak, please get on the list now.  

        18           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        19  Looks one that was just handed to me.  I'll pass it down 

        20  to you.  

        21           MS. MILLER:  Go ahead, Mr. Eng er.  

        22           MR. ENGER:  Hi.  My name is Ki t Enger, and I'm 

        23  the president of the Sand Car Builders of California.  You 

        24  guys might know them as dune buggies.  

        25           Not a lobbyist.  Not a public speaker, as you'll 
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         1  soon learn.  I'm not a lawyer or anythi ng else.  I just 

         2  represent a very small coalition of abo ut 38 businesses 

         3  that are family owned.  

         4           I have a little story to tell you, and then I 

         5  have some questions to ask.  I don't th ink the questions 

         6  are pertinent without the story.  

         7           We've already settled with ARB , our little 

         8  coalition.  And so I'm speaking to you from the other side 

         9  of this transaction.  Okay.  

        10           In September of '06, we were a pproached by ARB 

        11  certification folks that we needed to g et our industry 

        12  compliant.  We did that in one year.  W e were finished by 

        13  December '07.  

        14           In December '07, the nice peop le at the 

        15  certification department, who are very helpful and got us 

        16  through that process licitly split and answered ever 

        17  question we needed, we were then turned  over to the 

        18  enforcement department.  Working with t he enforcement 

        19  department was a very different experie nce than was 

        20  working with certification.  

        21           I kind of took the responsibil ity for our 

        22  association to organize us, put us all together, create 

        23  standards, do all the things that a coa lition does.  And I 

        24  kind of rose to the top as being the re presentative, the 

        25  president.  Okay.  
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         1           Well, right then and there, as  soon as the 

         2  certification part was over and was int roduced to 

         3  enforcement, began one year of threats and intimidation by 

         4  ARB staff.  One year.  I was told that we were liable for 

         5  $3.6 million of fines for building sand  car buggies, which 

         6  I had no idea that we were out of compl iance until they 

         7  approached us in the beginning.  And th ey didn't come to 

         8  me with any type of worksheet or number  system describing 

         9  how they came to that $3.6 million.  Th ey just had it out 

        10  of the air.  Okay.  

        11           After some time of being goade d and intimated 

        12  with such statements as, "If you guys d on't get on with 

        13  this settlement, it doesn't matter to u s if you go out of 

        14  business, change your name, move to ano ther state, or die.  

        15  We will find you and attach your assets ."  Okay.  I was 

        16  told that twice, not just once.  Okay.  Where I come from, 

        17  we don't call that working with the guy .  Okay.  We call 

        18  that a shake-down.  

        19           We finally settled at $600,000 .  I don't know 

        20  where that number came from either, 600  grand for 38 

        21  little businesses that had a real pollu tion impact of your 

        22  car going down the street.  Okay.  Not much more than 

        23  that.  

        24           We jumped at the fact that we were out of 

        25  compliance.  We became compliant immedi ately.  We did it 
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         1  very quickly according to the people at  certification.  

         2           And so we're at this point whe re I want to know a 

         3  couple of things -- okay -- about the p enalties and the 

         4  way we were handled.  

         5           Number one, I want to know why  I'm penalized for 

         6  something for building an engine that s omebody else 

         7  installs and they're penalized, too, do uble.  Double the 

         8  penalties.  I want to know why the play ing field still 

         9  isn't level.  That any customer can go down the street to 

        10  the Ford, Chevy, or Chrysler dealer and  buy the exact same 

        11  product I sell, but I can't sell them t o them without 

        12  having another 1500, $2,000 worth of st uff on it.  There 

        13  isn't a level playing field as far as I 'm concerned.  

        14           And I wonder why the checks th at we have to make 

        15  out to pay our penalties are made out t o the same guy that 

        16  shook us down.  Okay.  And to me, I'm c onfused.  Okay.  

        17  I'm a little confused about the system here.  And that's 

        18  why I just couldn't wait to show up tod ay and talk to you 

        19  about our experiences.  Okay.  To my kn owledge, nobody 

        20  else has been treated like us.  

        21           And then I find out from CERT,  this little 

        22  organization that we're putting togethe r now, that the law 

        23  we're being penalized for in 2007 wasn' t even a law until 

        24  August 15th, 2007.  Okay.  What's with that?  Just want to 

        25  know.  
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         1           And during this whole process of getting together 

         2  and our little sand car coalition, we w ent to talk to our 

         3  State Senator, Senator Hollingsworth.  And he sat there 

         4  across the table from us after we got a n appointment and 

         5  he said -- we told him the story.  They  wanted 600k from 

         6  38 little small family mom and pop busi nesses.  He said, 

         7  "Pay them.  Pay them, they'll go away."   Okay.  They have 

         8  no legislative oversight.  "I can't tou ch them.  We can't 

         9  do a damn thing to them.  Pay them."  O kay.  

        10           From my side of the aisle, I'm  not digging this.  

        11  Okay.  This is not the way my governmen t is supposed to 

        12  operate.  This heavy-handed, overreachi ng, overbearing 

        13  type of negotiations.  And, believe me,  it wasn't 

        14  negotiations.  There was no worksheet.  We went back and 

        15  forth and back and forth and back and f orth until we 

        16  finally -- they just said, "Hey, it's 6 00 grand.  Take it 

        17  or leave it.  If you leave it, you're g oing to being 

        18  talking with the attorney general and t hey're going to 

        19  shut you down, and that's that."  Okay.   Many times I was 

        20  threatened with the attorney general.  What's with that?  

        21  I wonder why does my State Senator say he can't influence 

        22  what goes on here?  

        23           I'd like to request that my se ttlement be 

        24  reopened and that we re-discuss what wa s levied upon us.  

        25           And I'd also like to make a st atement that during 
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         1  this time almost nothing was put in wri ting by CARB, 

         2  almost nothing by the enforcement peopl e.  

         3           So that's the end of my story.   And I appreciate 

         4  your time today.  

         5           MS. MILLER:  Thank you.  

         6           Next up is Jim Mattesich, foll owed by Robina 

         7  Suwol, Mitzi Shpak, and John Dunlap.  

         8           MR. MATTESICH:  Jim Mattesich with the law firm 

         9  of Greenberg Traurig.

        10           Given the lateness of the hour , I'll try to be 

        11  brief.  

        12           Also because I don't have a bl ackboard or 

        13  something to write on, I'll ask you to use the face of the 

        14  clock with me for a second.  

        15           In our experience of working t hrough these 

        16  matters over the years, if you will, if  we use 9 to 3 for 

        17  an arc of sort of the typical potential  cases that you 

        18  handle and the opening -- if the 9:00 i s when you open 

        19  your file and 3:00 is when a case that got referred for 

        20  civil litigation actually went to trial , we can talk about 

        21  intervening points, but I wanted to mak e sure I 

        22  understood -- and I think we agree with  it from Kirk's 

        23  comment earlier today -- that it's your  preference to try 

        24  to resolve these matters with Air Resou rces Board rather 

        25  than them get ultimately referred to th e attorney general 
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         1  for litigation.  If we use 12 noon as s ort of the referral 

         2  point, it takes mutual agreement, howev er, as Kirk pointed 

         3  out, to try to resolve it between 9 and  noon with you all.  

         4  And that sometimes takes longer than yo u would like and 

         5  perhaps even our clients would like.  B ut never the less, 

         6  it also means that sometimes settlement s don't happen and 

         7  you do refer these cases to the attorne y general's office.  

         8           There's a concept in civil lit igation that you're 

         9  all aware of that rather than having to  get all the way to 

        10  3:00 and the full trial on the merits i n civil litigation, 

        11  there is alternative dispute resolution  on that side of 

        12  the clock face where at perhaps near th e end at 2:00 there 

        13  would be a mandatory settlement confere nce where you would 

        14  have a sitting judge work with the part ies to try to 

        15  assess the merits on both sides and fig ure out with the 

        16  parties whether or not something could be resolved without 

        17  having to expend the money and the time  to fully try the 

        18  case.  

        19           Earlier on than that, the part ies could 

        20  voluntarily agree to have a mediator, s ay, at 2:00, try to 

        21  resolve the case by listening to both s ides, looking at 

        22  the law, looking at the facts that each  side would 

        23  present, but hopefully getting the part ies to work 

        24  together to resolve it.  

        25           Parties in that process, wheth er it's with a 
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         1  sitting judge at a mandatory settlement  conference or at a 

         2  mediation earlier on oftentimes get fro m that third party 

         3  a better view of the strengths and weak nesses of their 

         4  case and come to an understanding and u ltimately a 

         5  resolution, because there is a third pa rty in the room.  

         6           I would suggest to you that yo u should import the 

         7  possibility of having a mediator in you r process early on 

         8  if the case warrants it.  And realistic ally it's going to 

         9  be one of the large cases, not a small one, it's probably 

        10  going to be one where there is a disput e about the facts 

        11  or the law.  But each side would benefi t, in my view, in 

        12  having a third party in the room, media tor, qualified, 

        13  retired judge or not, but somebody that  each side would 

        14  hopefully agree upon, choose, respect, listen to views, 

        15  and perhaps via that process, which exi sts past 12:00, 

        16  used before can bring you to an earlier  resolution, less 

        17  expensive for you, for our clients, and  in a way brings 

        18  you to the same point that you'd like t o much earlier than 

        19  you might otherwise.  

        20           MS. MILLER:  Thank you.  

        21           Next up, Robina Suwol.  

        22           MS. SUWOL:  Hi.  Good afternoo n.  Thank you very 

        23  much for this opportunity and for holdi ng this workshop 

        24  today and ability to comment.  I was ve ry moved by all the 

        25  heartfelt stories that have been told t oday.  
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         1           And just as an introduction of  who I am, my name 

         2  is Robina Suwol.  I'm the founder and e xecutive director 

         3  of a children's environmental health or ganization located 

         4  in southern California called Californi a Safe Schools.  

         5           Sadly, today, as we all know, we live in an 

         6  environment where asthma and cancer and  neurological 

         7  disorders and birth defects are really rampant.  

         8           Our 14th Amendment promises th at everyone is 

         9  entitled to equal protection under the law.  However, in 

        10  spite of really sincere efforts by vari ous agencies and 

        11  the public and our government officials  and 

        12  environmentalists, concerns remain for the health and 

        13  safety of all Californians, and especia lly for children 

        14  and families who are the most vulnerabl e.  And those are 

        15  individuals who live in communities tha t are known as 

        16  environmental justice communities who c onsistently suffer 

        17  a disproportionate amount of toxins in their environment.  

        18           In the presentation today earl ier, it was stated 

        19  that and I quote, "ARB conducts frequen t, unannounced 

        20  inspections generally."  And just for c larification, so 

        21  that I understand this, can you share - - obviously not 

        22  today -- in the past five years, for ex ample, how many 

        23  unannounced inspections took place and their locations and 

        24  how many announced inspections took pla ce and their 

        25  locations.  It would just give some cla rification on that 
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         1  statement.  

         2           And can you also please expand  on CARB's 

         3  process -- and this is specifically how  are decisions made 

         4  regarding penalties and what role does the public and the 

         5  environmental justice groups play in th e process or 

         6  discussion?  

         7           And then my next question is r egarding consumer 

         8  products.  Can you clarify CARB's proce ss and time frame 

         9  for re-testing products that have been previously 

        10  reviewed?  And I mention this because d uring our current 

        11  economic crisis, many companies are man ufacturing their 

        12  products outside the county.  So if you 're talking about 

        13  household pesticides or air fresheners or cleaning 

        14  products, as examples, if they're manuf actured in the 

        15  United States, they may contain specifi c ingredients.  

        16  Whereas, outside of the United States i f they're 

        17  manufacture, they may have a completely  different 

        18  formulation and VOC content.  

        19           And, finally, I just want to s ay that I'm 

        20  extremely encouraged -- although I know  it's been 

        21  challenging today to hear all of these concerns that 

        22  people have about having this protocol and policy and 

        23  understanding how it's implemented, but  I'm hopeful -- a 

        24  bruised optimist, but hopeful today's d ialogue and 

        25  comments from industry and public and r egulatory agencies 
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         1  and environmentalists will help us all to continue to work 

         2  together to create policies and program  that are more 

         3  protective for everyone, because this i s proven.  When we 

         4  can work together that great things can  and do happen.  

         5           So thank you very much.  

         6           MS. MILLER:  Thank you.  

         7           Next up, Mitzi Shpak.  

         8           MS. SHPAK:  Hi.  My name is Mi tzi Shpak.  I'm 

         9  Executive Director of Action Now, which  is also a member 

        10  of the Los Angeles Environmental Justic e Network.  And my 

        11  questions have to do with some of your enforcement goals.  

        12           You said one of your goals -- in fact, your first 

        13  goal is to obtain immediate compliance,  because as you 

        14  stated also, you cannot capture lost em issions.  And my 

        15  question is, how do you intend to respo nd to, say, a 

        16  complaint of idling diesels in a timely  manner so that the 

        17  lost emissions aren't lost?  What mecha nism are you 

        18  planning to put in place to respond qui ckly enough in your 

        19  enforcement?  

        20           I, myself, had an incident.  I n our area, we have 

        21  a lot of movie production companies.  A nd we were in our 

        22  backyard, and suddenly there were fumes  everywhere.  The 

        23  lady next door who was home schooling h er children outside 

        24  had to run inside.  And we found that a  movie company had 

        25  parked a flatbed trailer right on the f ence line with two 
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         1  enormous diesel generators.  And we're not talking idling 

         2  diesel.  We're talking full bore.  It w as a power plant 

         3  literally put in our neighborhood one h alf-block from a 

         4  middle school in addition to the many, many trucks that 

         5  they bring for their production.  And w ould you be able to 

         6  respond to something like that in enoug h time to keep us 

         7  from being exposed to those emissions?  

         8           Thank you.  

         9           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        10  Just briefly, Paul Jacobs, Enforcement.   

        11           Yes.  I've said throughout the  afternoon we have 

        12  these 1-800 hot lines and also on-line reporting for these 

        13  violations.  And we do have staff stati oned statewide so 

        14  we can get relatively immediate respons e.  It may not be 

        15  right then, but in addition, local poli ce enforcement have 

        16  to authority, as do CHP.  

        17           MS. SHPAK:  They don't think t hey do.  

        18           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        19  It's clearly stated -- 

        20           MS. SHPAK:  The AQMD can't res pond.  We got a 

        21  response from them they couldn't do any thing because ARB 

        22  has mobile sources.  

        23           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        24  Well, they do have authority under the idling regulations.  

        25  We would happy to talk with you more --  
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         1           MS. SHPAK:  It wasn't idling.  I mean, seriously, 

         2  they have a permit to film.  They're no t idling.  They're 

         3  producing power.  They are a mobile pow er plant.  

         4           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  I 

         5  understand about the generators.  You h ad mentioned all 

         6  these trucks and idle as well.  These a re subject to the 

         7  rules.  And if they have permits on the se generators, then 

         8  you have to pursue look a nuisance-type  claim and meet the 

         9  criteria in the Health and Safety Code.   We can talk about 

        10  that in more detail.  

        11           MS. SHPAK:  Maybe my question is, are they 

        12  allowed to put a mobile power plant int o a residential 

        13  neighborhood next to a school?  Is that  a permissible 

        14  activity?  

        15           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        16  If they're legal permitted engines, it would be, unless it 

        17  creates a nuisance, and we can talk abo ut the nuisance 

        18  criteria under the Health and Safety Co de.  

        19           I know it's complicated, but w e do have clear 

        20  enforcement authority with the idling v ehicles, crystal 

        21  clear under the statute ATCM authority and in our 

        22  regulation.  

        23           MS. SHPAK:  But that's a speci fic incident.  

        24           And real question was the more  general one about 

        25  how immediate is your enforcement respo nse, because these 

Page 148



ARB 10-12-09.txt
�                                                                    149

         1  mobile sources move on.  Problem is gon e.  What do you 

         2  need as proof that it did exist?

         3           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

         4  We need the date, time, location, the l icense plate 

         5  number, and the like, and we will go ou t and investigate 

         6  and check the fleet for total complianc e for all programs.  

         7  And usually it happens within a 24-hour  period we can 

         8  respond.  

         9           MS. SHPAK:  Within a 24-hour p eriod?

        10           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

        11  Yeah, but I encourage you and your comm unity members to 

        12  report these violations.  It's critical  that they're 

        13  reported through the 800 numbers and ou r web page so we 

        14  have a record of them.  That's how allo cate resources.  We 

        15  do need a running count, and we do tens  of thousands of 

        16  unannounced inspections in these commun ities yearly.  And 

        17  I've covered those numbers earlier.  I know the previous 

        18  speaker had those questions.  So someth ing we're very 

        19  actively enforcing and will continue.  And we've trained 

        20  air districts to enforce these idling r egulations and a 

        21  lot of local law enforcement and are wo rking with CHP to 

        22  do the same.  

        23           MR. MILLER:  Last is John Dunl ap. 

        24           MR. DUNLAP:  Thank you.  Good afternoon.  I 

        25  appreciate very much all the effort tha t we went into 
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         1  putting on this workshop, and I commend  the staff for a 

         2  good job.  It was a good opportunity fo r people to come 

         3  before the Program staff.  

         4           I've been asked by the America n Home Furnishings 

         5  Association, HFA, to bring to this body 's attention an 

         6  ongoing regulatory challenge or struggl e, as they call it, 

         7  that its members are experiencing that illustrates the 

         8  kind of problems that CARB's compliance  program may have 

         9  without thinking too much about it.  

        10           CARB recently promulgated the composite wood 

        11  products air toxic control measure, ATC M, which requires 

        12  downstream parties to take a variety of  reasonable and 

        13  prudent precautions, which would be due  diligence, 

        14  recordkeeping, labeling, et cetera, rel ated to the chain 

        15  of custody of finished wood, composite wood products.  

        16  These down-stream entities must comply with the reasonable 

        17  prudent precaution measures under the A TCM to ensure that 

        18  the original manufacturers complied wit h applicable 

        19  emission standards.  And in this case, formaldehyde 

        20  emissions as has been mentioned two or three times today.  

        21           Importantly, the ATCM does not  require 

        22  down-stream entities to do anything oth er than take this 

        23  reasonable and prudent precaution and d oes not set forth 

        24  any lawful procedure that CARB can appl y to conducting 

        25  deconstructive testing on finished good s.  
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         1           Never the less, over the last several months, the 

         2  CARB enforcement team has indicated it will conduct 

         3  deconstructive testing using its own pr ocedure on finished 

         4  goods at down-stream facilities to demo nstrate 

         5  formaldehyde content, i.e., compliance with the ATCM.  And 

         6  much of this information is in the CERT  group's position 

         7  paper on page 12.  

         8           However, in so doing, the CARB  has essentially 

         9  injected a new regulatory requirement i nto the ATCM and 

        10  where none had existed prior.  And CARB 's deconstructive 

        11  test procedures have been imposed witho ut any real advance 

        12  notice, lead time, or meaningful discus sion with the 

        13  stakeholders.  This is precisely the ty pe of underground 

        14  regulation that the CERT group and othe rs have mentioned 

        15  today that is a cause for concern.  

        16           Down stream furniture manufact urers and retailers 

        17  are being held, they believe, to a more  stringent standard 

        18  that is not delineated in the regulatio n, while many if 

        19  not all are complying with the reasonab le prudent 

        20  precautions that are set north in the r egulation.  

        21           I bring this to your attention  on behalf of Mr. 

        22  Perdue and ask you to please look into it and let us know 

        23  if that's the way you view this matter and what can be 

        24  done about it.  

        25           A final word about transparenc y in other 
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         1  programs.  You have as, you've outlined , and I think you 

         2  gave a very good report -- Mr. Oliver d id earlier -- 

         3  outlining the depth and breadth of the compliance program 

         4  and the challenges you face.  I think i t's widely 

         5  recognized that historically CARB has b een very devoted to 

         6  educating sources that you've done a lo t of outreach.  I 

         7  notice the material you placed out fron t about all the 

         8  compliance workshops and outreach you'v e done.  I know 

         9  Paul, in particular, you and Jim have p rided yourself on 

        10  doing that.  And that's terrific.  You need to continue 

        11  with that.  

        12           If there are budget challenges  that you face 

        13  where people can speak up on your behal f to make sure you 

        14  have the appropriate resources to do th at, I think you 

        15  have a lot of people that would be prep ared and willing to 

        16  do that.  

        17           Having said that, the hallmark  of the Air 

        18  Resources has been transparency and tec hnical 

        19  decision-making outlining reasons for r ulemaking, 

        20  scientific basis, linking it to public health, et cetera.  

        21  And it's that type of transparency, tha t type of 

        22  commitment that I think has served you very well as you 

        23  grow your Enforcement Program.  And I d on't think you 

        24  should take the commentary at least not  from the handful 

        25  of trade associations I've been working  with here today as 
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         1  being overly critical or concerned abou t your commitment 

         2  to protecting public health.  That's a given.  

         3           But the program is not perfect  and can be 

         4  improved.  And I think if you listen to  some of the 

         5  stakeholder comments, you'll find areas  in which you can 

         6  perhaps redouble your efforts or make y our program more 

         7  plain to people.  And if you do that, I  think you're enjoy 

         8  the support that you hope to have and e ven more effective 

         9  than you already have been.  

        10           One final thing.  I would sugg est that this not 

        11  be the necessarily the last public foru m or opportunity 

        12  for people to comment.  I would offer u p there is a few 

        13  people that because of the constraints today with the 

        14  meeting -- that is, people couldn't cal l in or make 

        15  presentations, like George Lawrence, fo rmer EPA official 

        16  that worked very hard at coming up with  a penalty policy 

        17  and spearheading that effort that I thi nk you might be 

        18  able to learn a few things from him.  I  think the audience 

        19  would like to hear from him perhaps in the future.  

        20           So I ask that you consider hav ing this be the 

        21  last forum, to consider having another one.  If based on 

        22  the commentary today you agree there is  some things that 

        23  can be done relative to administrative things that you 

        24  guys can do to make the policy for enfo rcing and ensuring 

        25  compliance more transparent that you co me up with some 
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         1  kind of proposal and circulate it with the various 

         2  stakeholders, perhaps you can have anot her workshop.  

         3           I don't think -- at least I di dn't hear today 

         4  anybody was suggesting the compliance p rogram be gutted or 

         5  that the people running it are not capa ble of protecting 

         6  public health or anything along those l ines; but 

         7  transparency, consistency.  

         8           Kirk made a comment earlier ab out press releases 

         9  being issued where people can see what' s happened with 

        10  individual compliance cases.  And I thi nk those press 

        11  releases are issued.  And I think it's consistent you try 

        12  to do that.  

        13           But the details in trying to d econstruct the 

        14  data, how many units, what the penalty per unit was, 

        15  duration of time, potential air quality  impacts, those 

        16  kinds of things are missing and makes i t difficult for 

        17  people to be able to compare.  And like  it or not, they do 

        18  compare.  If somebody gets hit with a b ig penalty and 

        19  you're in the same industry you want to  find out why that 

        20  happened and what the details are behin d it.  

        21           I would encourage you to think  about creative 

        22  ways in which that information would be  shared without 

        23  violating any confidentiality that woul d be part of 

        24  protecting trade secrets or the like.  

        25           So with that, I'll conclude.  Thank you.  
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         1           MS. MILLER:  At this point, we  have a few more 

         2  webcast viewer questions.  I'll turn th e program back over 

         3  to Paul and Mark.  

         4           MOBILE SOURCE ENFORCEMENT BRAN CH CHIEF JACOBS:  

         5  The next commenter over the web is Mr. Thomas Chavez.  I 

         6  did speak with Mr. Chavez about these i ssues the other 

         7  day.  Has to do with our large spark ig nition regulations 

         8  applicable to forklifts and incentive f unding, like the 

         9  Carl Moyer program.  So I'm going to ha ve staff from our 

        10  Mobile Source Control Division ask thos e folks to follow 

        11  up with him.  

        12           The next one is Nidia Bautista , and she is with 

        13  Coalition for Clean Air in Sacramento.  And can you share 

        14  what, if any, coordination exists betwe en CARB and local 

        15  air districts, other State agencies, an d local cities 

        16  counties relating to enforcement?  

        17           And I think I've covered that a number of times 

        18  this afternoon.  We do have, again, con tracts with a 

        19  number of air districts.  We've trained  a number of air 

        20  districts to engage in enforcement of a  number of these 

        21  ATCMs, idling and the like.  And likewi se, we've trained 

        22  the different police departments -- the  number of police 

        23  departments statewide.  

        24           And the next question:  Can yo u share some 

        25  insight into the current funding for en forcement, how many 
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         1  officers, cases, and the like?  

         2           And we have covered that.  Aga in, just to 

         3  reiterate, roughly will 2500 cases per year are closed.  

         4  And we roughly have about 120-plus staf f in enforcement.  

         5           The next commenter Nasser Bekh eet, senior quality 

         6  engineer with Candle Lite.  And the que stion has to do 

         7  with Proposition 65 and consumer produc ts and how items 

         8  are recalled by the Consumer Product Sa fety Commission.  

         9  So this would best be handled by the fe deral government 

        10  and the Consumer Product safety Commiss ion.  

        11           The next commenter is:  becarb compliance@cox.net.  

        12  It's Lisa Grote at that e-mail address.   And she asked 

        13  about owner/operators and outreach for the trucking 

        14  program and the like.  And again, as I stated earlier 

        15  today, we have all these training oppor tunities that they 

        16  can learn how to comply with the regula tions.  We have the 

        17  joint industry days with highway patrol .  We have the 

        18  notification in the DMV handbook about CARB compliance and 

        19  many other media outlets for compliance  assistance and the 

        20  like.  

        21           The next commenter is Michael Torrez.  And looks 

        22  like BP Carson Refinery.  And they have  questions about 

        23  diesel particular filters and maintenan ce in keeping 

        24  records for them.  And we had a previou s commenter that 

        25  came up and testified that had question s of this nature, 
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         1  which I responded to.  But we do have r ecordkeeping 

         2  requirements, and I will ask my colleag ues in the Mobile 

         3  Source Control Division to work with Mr . Torrez on those 

         4  specific issues.  

         5           The next one is a Mr. Tim Rhod es at 

         6  yalechase.com.  This is just a commenta ry that Nevada is 

         7  openly inviting our businesses to reloc ate.  Please take 

         8  into consideration a fix-it ticket and things of that 

         9  nature.  So that's that particular comm ent.  

        10           And Mr. Michael Torrez at bp.c om.  "I was 

        11  wondering if CARB has articulated what the response is to 

        12  companies using contractors that are no t in compliance 

        13  while their own fleet is in compliance. "  

        14           Well, we will go after the non compliant 

        15  contractor, but we do encourage busines ses that hire 

        16  contractors to make certain they are co mpliant with our 

        17  regulations to help us in our quest for  compliance with 

        18  our regulations.  

        19           STATIONARY SOURCE ENFORCEMENT BRANCH CHIEF 

        20  STOVER:  Last one here is from Rick Gro ve at Pavement 

        21  Recycling.  And his question concerning  Caltrans and the 

        22  construction contracts that they let ou t for road 

        23  improvements in the state of California .  He states that 

        24  the contracts that Caltrans puts out re quires that 

        25  contractors be in full compliance with all CARB 
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         1  regulations.  Taking that further, all local and municipal 

         2  county public works agencies should hav e similar 

         3  requirements.  Can CARB reach out to th ese agencies and 

         4  encourage them to include this language  in their special 

         5  provisions?  

         6           And then he also has a questio n on the portable 

         7  equipment registration program.  It's n ot an enforcement 

         8  issue but a compliance one.  If mobile equipment is 

         9  properly registered with CARB, are ther e any instances 

        10  where additional registration is requir ed with the local 

        11  air quality district if the machine reg ularly moves in and 

        12  out of that district?  

        13           What if the mobile equipment i s based or spent a 

        14  great majority of time in that district , does it then need 

        15  to be registered locally and with CARB?   

        16           I'm going to refer this to our  portable equipment 

        17  registration program staff.  

        18           SENIOR STAFF COUNSEL OLIVER:  That being all the 

        19  witnesses and questions and comments we  received over the 

        20  internet today, I want to thank you all  for taking the 

        21  time to come down here and talk with us .  We're available 

        22  for follow up meetings, if you so desir e.  

        23           And with that, I would adjourn  the workshop and 

        24  wish you well on your way home.  

        25           Thank you very much, everybody , one and all. 
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         1           (Thereupon the California Air Resources Board     

         2           Enforcement workshop adjourned  at 4:47 p.m.)

         3           

         4           

         5           

         6           

         7           

         8           

         9           

        10           

        11           

        12           

        13           

        14           

        15           

        16           

        17           

        18           

        19           

        20           
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        25           
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