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= Please sign'in at the entrance to the
auditorium and fill out a speaker card Ifi you
would like to testify

= ARB presentation

= Public comments, questions. ARB will
consider comments before issuing final

‘Policy TET—
Up to'speak at the podium

when your nhame is called
= Please state your name and affiliation
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: Health &_Safety Code (HSC) section 43024 was
~ enactedin-2010 as part of SB 1402, Dutton

= HSC 43024 directs ARB to publish an
Enforcement Penalty Policy (EPP or Policy) that
takes into account all relevant circumstances
Including 8 penalty factors

.

overall compllance
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= ARB’s enforcement program is designed to obtain
Immediate compliance, ensure a level playing field, and
stop future violations

= ARB determines a proposed penalty amount based on all
relevant circumstances and HSC section 43024’s eight
factors. This involves evaluating: the facts of the case,
plicable:statutes; which establish the maximum
ﬁ_gﬂaltles cou

SIons other C tlementé"'""!_
ies

= The Proposed Policy does not employ a mathematical
formula to calculate penalties due to limitations of that
approach and its conflict with HSC section 43024
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= ARB penalties are based on the considerations specified in
HSC section 43024 (vehicular), and parallel provisions
section 42403 (stationary sources) and 43031 (fuels). The
Proposed Policy applies to all ARB enforcement actions.

—

= The Proposed Policy contains a Background section, the

el oposed Policy and four appendi A. Senate-Bm-!_
(), mﬂ% Correspondlng

Incentlves for Self-Disclosure; and, D. Cal/lEPA’s

“Recommend Guidance on Supplemental Environmental
Projects”.



Eriforcarrnent Goals

= Obtaln |mmE‘d1a‘tE'compI|ance

r—r
— Cannot capture lost emissions

— Air pollution standards: health-based
= Achieve a level playing field
= Create deterrence

e
ﬁ
a tool to achieve.these goals
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. Falrness toTh'OS?Who have complled
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= Consistent enforcement Is key to program

Integrity
= Similar penalties for similar violations
= Take financial hardship: into acecount

E
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Octoger 2009 Wor«snoo
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— = Participants encouraged ARB to Increase
i ——

the transparency of its enforcement program

= The Proposed Policy will:
— Increase enforcement transparency.
— Inform the regulated community. of regulations

nd.assoeciated penalties
5@“@'
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“To promote and protect public health, welfare
and ecological resources through the
effective and efficient reduction efrair
pollutants while recognizing and considering

ffects on the economy of the state.” ...
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- “The Enforcement Division seeks to protect
the environment and public health and
provide safe, clean air to all Californians by
reducing emissions of air contaminants
through the fair, consistent and

‘gimprehensive enforcement of air pollution...=

W@Mdingnm T —
pliance assistance.”
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Environgaeaniel Jusiices Policias,

~ = ARB is committed'termaking the achievement of
~—environmental justice (EJ) an integral part of its
activities
= EJIs defined as the fair treatment of people of all
races, cultures, and incomes with respect to the
development, adoption, implementation, and
enforcement of environmental laws, regulations,

Policies e
S EIp0IGIES and s'are available at
p://WWW.arb.ca.gov/ch/programsiel/el.ntm




Reguiiat amentation,

Q_Jmollcl_m 2 _end Egforcement
~ Activities at ARB
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= Outreach/compliance assistance/training to
iIndustry

= |mplementation strategies to facilitate
sompliance.and track compliance




~ = \isit the ARB Enforcement Division on line
at: http://www.arb.ca.gov/enf/enf.htm

= ARB’s comprehensive annual enforcement reports
are available at:

ﬂv’wwwfar-b.ca.qov/enf/repor_ts/regorts.htm --II
%' e settlements are available at:™ :

hitp://www.arb.ca.gov/enf/casesett/casesett.ntm



http://www.arb.ca.gov/enf/enf.htm
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_..-———-Qonduct_frequent unannounced INspections
— |nvestigations
— Industry and citizen complaints
— Voluntary disclosure
= Determine the Penalty
= Notify the responsible party
— Citations, notices of violation, cease and desist letters

PRortuNIty terdiscuss

fate penalties
— Resolve by mutual agreement

— Vast majority of cases are settled in-house, but some are referred
for prosecution, usually to the Attorney General or a District
Attorney
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- Penaltles are deposited in the Air Pollutlon Control

~ Fund (APCF) (established in the HSC,

administered by the Legislature)

= Penalty checks are made payable to the APCF :
and are mailed to the case investigator for
processmg

" vwonmental Project (SEP)
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= The California HSC sets the maximum penalties
= HSC establishes a system of strict liability
= Strict liability exists in environmental law:nationally.
= Under strict liability, all relevant circumstances are
ﬁj\ Into,account to determine an appropriate i
“pPeEnalty, no e the violatienn =

——
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DIVISiorn 26 of ine -I5C
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~ = Contains most of the statutory provisions of CA air

— gualty law.

= Recognizes vehicular and non-vehicular sources

= Stationary source violations may be punished B
criminally or civilly

= Mobile sources and fuels may be punished civilly -

WVWWW
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Part 2 of DIvIsiorn 26,
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— . ARB enforCES'StatE aﬂd some federal air toxu:
_=—-
control measures

= Penalties of up to $10,000 per violation, per day

= Violations of ARB’s diesel retrofit regulations:may
also carry these penalties
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.

) o'f D]v]s]on 260 rIsC

— = Statlonary source violations
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= Criminal and civil penalties

= Primarily controlled by the local air districts

= Assembly Bill 32 makes the Part 4 penalties
applicable to violations of any requirement

adopted by ARB under AB 32

= ARB can obtain an injunction

B




Part 5 of DIvVIsiorn 26, rlsC
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S ARB respongbiﬁor‘enforcement of vehicles
.-=——""-‘

and fuels

= Civil penalties range from $500 per violation
up to $5,000 per violation

= |njunctions also available
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~ = Some mobile seurce violations under Part5:
— Uncertified engines and/or vehicles

($5,000 per vehicle)

s

— Violation of ARB test procedures
($50 per vehicle)

.,

Up'to $1,500 per violation) '

evices

— $500 catch-all penalty provision
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= Strict liability civil penalties of up to $250,000 per day.
= Documentation violations subject to penalties of

up to $25,000 -

— Each day (or month if monthly reporting) isia separate
violation

ﬂﬁiﬂal PreSECcUtion et
atogmowingly,violateianydifuels regulation’
AIshapiedy a max ofi six months jailiand penalty
up to $1,000 per day of violation




- . HSC sections 42403, 43024 and 43031 prowde

~ that penalties “shall take into consideration all
relevant circumstances including, but not limited
to,” eight specified factors -

= Penalties ultimate purpose Is to premote
compliance with the law.

ImMum penalty amounts areiestablishedinume

SC section 39000 recognizes that air quality
laws protect public health and safety



GCerneral Penelty Princ Ole
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— Deterrence

= Deter both the violator and future violators

= Deprive the violator of any economical benefit
— Fairness

= Requires consistency and flexibility

— Swift resolution of both enwronmental problems and

s

ndlng CASES

= Promotes good environmental practice
= Enhances penalty’s deterrent effects
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for Pageliy Calollations.

_1=IS€'3eCtIUn 43024 prowdes that pena1t|es Shall
~ take.into,consideration all relevant circumstances”.
These include:

= Facts of the case

= Air quality laws -
= Case law

= All relevant evidence/general penalty principles
Penalties must relate to violator’s financial

- condition

T
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t
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t Wrage compliance
the law

= Air quality laws protect public health and safety
= Other case settlements
= Relevant policies
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= Case law provides that penalty calculations must
start at the maximum but can be mitigated from
there

= The burden Is on the violator to make the case for

mitigation
— q

—-—.-_
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HSEC section 43024 prowdest at penaltles shall take into consideratic N,
all relevant circumstances including, but not limited to, all of the
- following:”

= EXxtent ofi harm to public health and safety

= Nature and persistence of the violation

= Compliance history of the violator

= Preventive efforts taken by the violator

= |nnovative nature and magnitude of effort to comply

ﬂﬂs of violator to attain, or previde:for, _complian&e,__""
_ 0) HWM

erati elUfrlnle) lon'and any.
non part of the violator

= [Fjnancial burden to the violator

= Similar language Is found in HSC sections 42403 and
43031

LD




Penalty. Eactor:
The E\<£enr Of cher o Puolic

~ —  Health and Safety

= |njury to air quality, property, persons, or the
Implementation of an air guality regulation

= Uncertified vehicles, engines, pieces of .
equipment, fuels or products violations are illegal
and emit illegal, excess emissions.

- e.exeess emissions are not always -l
Llantlflabl | _—

and regulations to the detriment of their public
health goals
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— the Violatien/Magnitude
- Excess Emissions

F

= The type of violative conduct -
= Quantity and type of pollutant
ength.efitime the violation occurred
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= Has the violator had environmental
violations in the past?

= A repeat violation indicates that the prior
penalty was inadequate

ﬁabsence of Erlor wolaﬁeg; may—ar-guﬁ_
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= Record of maintenance
= Program to ensure compliance

= Systematic attempts to prevent or promptly
identify and correct violations

. . | —
iherules; e normal standard of care
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L e 2 and Magnitude of ine
- Effort to Compl y- i

= Effort required to comply, and the accuracy,
reproducibility, and repeatability of the
available test methods

= Does not refer to efforts that are common In

Tﬁ dustry - __,_-_-""
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= Related to factor (4)

= Refers to actions taken prior to the V|olat|ons
to ensure compliance

i
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~ [nvestigation and' Mrtigation: =

= Nature, extent, and time of response of any
action taken to mitigate the violation

= Actions taken after a violation.Is detected
= Cooperation includes providing information

ﬂfhe violation in a compl d-timelysnu—"
W“@’J '

= Mitigation includes improvements to prevent
future violations
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= Burden of penalty to the violator:
— Continued viability of business

— Fraction of assets

— Revenues

— Gross Income

et
-mnai any economic benefit

= Violator must provide financial information toe
gualify
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Ca|7EPA “Recommended Gwdance on Incentlves ——
-—*—"'for Voluntary DISclosure” - oz

= Environmental Audit
= Gravity based penalties -

= Provides Incentives

— Significantly reducing or not seeking gravity based
civil'penalties —

‘_-Dec f II‘U [ONEIeRIeReHmIinaifeYeSECUtiIoON companiess

— Refraining from routine requests for audits

— i
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_"Vi‘dTé't'on was di scovered through an environmental audit

- = Yjelatien-was-discovered voluntarily

= Disclosure must be prompt and in writing

= Disclosure must be independent

= Violation was corrected immediately -
= Violator agrees to prevent recurrences

= \/iolation or similar violation must not have occurred within
the past 3 years

Blation IS Not Serious e —
10)0)¢) 2 'iivithw

will'consider penalty reduction for self-disclosures that
fall short of the policy’s reguirements

T
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Al/ERPA’s . Polic)N.0n
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: ~ Projects (SEPs) -

—

~ Cal/EPA’s “Recommended Guidance on SEPS” _cue 0

= Must be consistent with ARB’s underlying statutes
and advance at least one of the objectives. in the -
Statute

= Must have nexus with ARB’s enforcement

on3|b|ht|es ’

- I\/Iust not directly benefit the violator
= Cannot exceed 25% or the total settlement




SUrnrrary

e ——— S e ————
- = ARB'regulates activities that impact air quality te
=~ ensure the health and safety of all Californians

= Penalties are a tool to achieve this and must take .
Into consideration all relevant circumstances,
Including the eight factors specified in the HSC

- ﬁ
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WOrkshops

= [Sssue a final SB 1402 “Enforcement
Penalties: Background and Policy*
document

f thetfinal policy on A% 'S We.b‘_sju
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