
KERN Kern Oil & Refining Co. 
7724 E. PANAMA LANE 

BAKERSFIELD, CALIFORNIA 93307-9210 
(661) 845-0761 FAX (661) 845-0330 

October 6, 2017 

VIA EMAIL 
(LCFSworkshop@arb.ca.gov) 

Sam Wade 
Chief Transportation Fuels Branch 
California Air Resources Board 
1001 1 Street 

Sacramento CA, 95814 

Dear Mr. Wade: 

Kern Oil & Refining Co. (Kern) is providing comments on the California Air Resources Board's 
(ARB) Public Workshop to Discuss Draft Regulatory Text for the Low Carbon Fuel Standard 
(LCFS) held on September 22, 2017. Kern is specifically providing comments on the following: 
(1) Post 2020 compliance curve ratability; (2) Mitigating invalidation risk with a "buffer 
account"; (3) Punitive nature of denying credit generation absent timely reconciliation; (4) Need 
to limit LCFS credit market participants; (5) Appropriately addressing fuel pathway application 
deficiencies; (6) Updating fuel pathways to GREET 3.0 efficiently; (7) the Refinery Investment 
Credit Pilot Program (RICPP); (8) Programmatic consistency for the temperature correction 
provision; (9) Validation and Verification Program; and (10) the overly aggressive crude oil 
reports verification timing. Kern is providing preliminary comments below with the 
understanding that additional specificity is necessary to finalize Kern's position on ARB's 
proposal - especially the new concepts presented. 

Kern is an independently owned, small refinery located in the Southern San Joaquin Valley, just 
outside Bakersfield, California. From the inception of the LCFS, Kern has been acutely aware of 
the potential inequalities that result from methodologies adopted to effectuate program goals in a 
manageable manner for ARB. At a crude oil capacity of 26,000 barrels per day, Kern is the 
smallest refinery in California currently producing transportation fuels. Given the vast 
discrepancy in facility size and complexity in the refining sector, a "one size fits all" approach 
puts Kern at a distinct disadvantage to its competitors. Kern appreciates both the Board and Staff 
for not only acknowledging these circumstances and functional differences, but for taking action 
and incorporating provisions that recognize and mitigate the inequalities inherent in the broader 
LCFS "average refinery" approach. Kern respectfully requests this consideration be extended by 
Staff in the current proposed amendments. 
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1. The Post 2020 Compliance Curve Must Be Carefully Managed to Prevent Dramatic 
Negative Market Impacts. 

ARB is proposing that the compliance curve hold steady at a 10% reduction in the carbon 
intensity of fuels post 2020 until 2022, after which there will be annual reductions of one percent 
until 2030. Kern appreciates this intended ease into post 2020 reductions driven by recent 
legislation. ARB should continue to manage compliance curves to prevent imposition of a 
sudden dramatic reduction that would negatively affect the market and regulated parties' ability 
to comply. Kern supports requiring reductions in a ratable and smooth manner. 

Kern remains apprehensive about the post 2020 emission reduction curve and the potential 
disproportionate effect on smaller refineries. As the curve is further refined and developed, Kern 
urges staff to continue to consider the potential disproportionate impact on smaller facilities and 
ways to alleviate that burden. 

2. A Buffer Account is Preferable to the Current "Buyer Beware" Approach to LCFS 
Credits. 

Kern is supportive of ARB's proposal buyers under Section 95486(a) to add a buffer account to 
mitigate invalidation risk for credit. A buffer account is an encouraging alternative to a "buyers 
beware" approach where regulated parties are open to significant financial risk in purchasing 
compliance instruments. Kern is looking forward to additional detail from ARB on the proposed 
population sources and criteria for stakeholder utilization of the buffer account. ARB should 
ensure that the benefits of the account are available to facilities of all sizes. 

3. Denying Credit Generation Where Parties Are Unable To Reconcile With Business 
Partners Prior To Reporting Deadline Is Overly Punitive. 

Kern has serious concerns regarding the punitive nature of ARB's provisions under 95486(c) to 
disallow credit generation if a credit generator has not successfully reconciled its data with 
business partners prior to the quarterly reporting deadline. Kern understands ARB's desire to 
ensure maximum integrity of credits generated, and avoid situations where fraudulent actions or 
simple reporting errors result in invalid credit generation. Nonetheless, the proposed approach 
unjustly denies the credit generator the compliance instruments that are rightly due when 
purchasing a volume of renewable fuel where the obligation has been included in the terms of 
purchase. Conversely, the approach serves to reward the business partner by allowing them to 
maintain the credits that should otherwise have been transferred with the fuel. 

Kern works diligently to reconcile with its business partners under the current LCFS provisions. 
Kern has experienced occasions where a business partner has modified their initial data in the 
LCFS-CBTS reporting tool multiple times during the 45-day reconciliation period. Most 
commonly this has occurred to adjust the reported CI of the fuel because the contracted CI was 
different than that of the actual renewable fuel delivered. Aggressively pursuing renewable fuel 
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suppliers to ensure the completion of timely, accurate reports already constitutes an extreme 
burden for Kern's staff. Placing the detriment of those practices on the would-be credit 
generating party runs the risk of empowering these business partners further in their sloppy 
reporting practices. 

ARB's proposal under Section 95486(a)(2) to deny any credit generation after the close of a 
reporting period exacerbates the impact of this provision. First, a party is denied the ability to 
generate credits based on inaction from a business partner over which they have no control. 
Then, because of the severity of ARB's proposed retroactivity provisions, the credits still could 
not be generated even if an amended report is submitted because the parties reconciled after the 
reporting period closed. Kern urges ARB to reconsider this approach and work with stakeholders 
to develop a balanced and fair set of provisions that will satisfy the need for integrity and 
accuracy in reporting. 

4. Opening up the LCFS Credit Market Will Create Volatility and Leave Obligated 
Parties Vulnerable to Speculators. 

LCFS credits were designed to provide compliance options to regulated parties who do not 
produce or blend sufficient volumes of renewable fuels to otherwise meet their compliance 
obligation. LCFS credit buyers are forced to utilize the market to legally operate their business. 
By limiting participation to regulated and opt-in parties, the current market is a balanced system 
where buyers and sellers act to fulfill their regulatory requirements. 

Opening the market to others would tip this balance and make the LCFS market prone to 
volatility and speculation similar to the experience in the Renewable Fuel Standard's market for 
Renewable Identification Numbers (RINs). The open access to the RINs market has led to 
rampant speculation and unexplainable price volatility. In 2013, for example, traders for large 
banks and financial institutions amassed millions of ethanol RINs as refiners were looking to to 
meet expanded ethanol federal requirements. This caused a 40 cent spike up in ethanol RINs in 
two months, followed by an abrupt 40 cent drop in less than two weeks.' This exemplifies the 
vulnerability of obligated parties to the volatility brought on by opening up what should be a 
closed market to speculators. 

Kern is required to purchase LCFS credits and should not be forced into paying higher prices for 
credits due to outside traders driving up the prices. Turning the market into a speculation game 
will force refiners to overpay for their required credits and threaten the viability and goals of the 
program. 

"The Price of an Ethanol Credit." The New York Times, The New York Times, 14 Sept. 2013, 
www.nytimes.com/interactive/2013/09/15/business/0915-price-of-an-ethanol-
credit.html?action=click&contentCollection=Business%2BDay&module=RelatedCoverage@ion=EndOfArticle&pgt 
ype article. 

mailto:credit.html?action=click&contentCollection=Business%2BDay&module=RelatedCoverage@ion=EndOfArticle&pgt
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5. ARB Needs to Recognize the Complexities of Pathway Applications and Adopt a 
More Realistic Approach to Addressing Deficiencies. 

ARB's proposal under Section 95488.6(c)(1)(B) to reject pathway applications if satisfactory 
responses to noted deficiencies have not been received within 15 business days is overly 
aggressive and concerning given the practical realities of that process. Kern is cognizant of the 
complexities in processing applications and understands ARB's need to have timely responses 
from applicants in order to maintain momentum during application process. Kern suggests that 
ARB incorporate flexibilities into this provision that consider the responsiveness and 
engagement of the applicant in responding to noted deficiencies, as opposed to defaulting to 
rejection. 

Tier 2 applications are particularly complex and the uniqueness of each application reflects the 
inherent individuality of each fuel production facility. Fulfilling the requirement for two years of 
operational data is also a tremendous effort, requiring consideration of every aspect of the 
production process, including technology, equipment, fuel properties, fuel and feedstock 
volumes, demonstration of yields, statistical analyses and more. Remedy of deficiencies within 
15 business days may not be feasible in some situations. Coordination with ARB within 15 
business days on an approach or methodology to remedy the issue should be considered 
satisfactorily responsive to avoid rejection of the application. Kern is hopeful that ARB will 
reconsider a more balanced approach to incomplete pathways. 

6. Requiring Fuel Pathway Holders to Endure a Full Pathway Reapplication as 
Opposed to Merely Updating to CA-GREET3.0 is Unduly Burdensome and Will 
Chill Production of Renewable Fuels. 

Kern urges ARB to reconsider the proposed requirement under 95488.9(f) that fuel pathway 
holders reapply for pathway certification using the updated CA-GREET3.0 model to have a valid 
fuel pathway for use in 2020 and beyond. ARB's approach to transitioning from pathways 
certified under CA-GREET2.0 is excessively restrictive to existing fuel pathway holders given 
the constraints proposed for how long existing pathways will remain valid. Requiring fuel 
pathway holders to be subject to the full pathway application process again is also unnecessarily 
rigorous. 

Fuel pathway applicants today are required to use CA-GREET2.0 to model the life cycle 
emissions and determine the carbon intensity of their fuel. Tier 2 pathway applications largely 
require the use of site-specific data in determining the appropriate input values for various 
parameters required by the model. The process for collecting and evaluating the site-specific data 
in support of these unique inputs is an arduous task, but results in a defensible and verifiable fuel 
pathway. At the workshop, ARB staff verbalized that transitioning to CA-GREET3.0 certified 
pathways will not be "as simple as plugging CA-GREET2.0 inputs into the CA-GREET3.0 
model." In actuality, the process should be just that easy. A certified fuel pathway holder has 
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already made the required demonstrations for data integrity, such that the full application 
analysis is unnecessary, particularly in light of the proposed verification process. 

Kern has invested a more than a year of work and a significant amount of money into the process 
for fuel pathway certification, and at this time expects to receive a certified CI by first quarter 
2018. Kern would only be able to use the certified CI for generating credits in calendar years 
2018 and 2019, after which this fuel pathway would be deactivated. Kern would need to begin 
the lifecycle analysis by mid-2018 in order to work through the approval process and receive a 
new certified CI using GREET3.0 by 2020. The current proposed amendments would further 
require Kern to hire an approved third party to perform the pathway validation process, making 
the reapplication process even more costly. This duplication of efforts is a waste of financial 
resources and an inefficient use of staff's time, especially for a small refinery. Kern is concerned 
that this requirement puts up barriers for small producers to get renewable fuels into the market 
with very little benefit to ARB. 

7. For the RICPP to Truly Incentivize Refiner Investment in Emissions-Reducing 
Projects, its Requirements Must be Attainable for Refineries of All Sizes. 

Kern is generally supportive of the RICPP and submitted detailed comments regarding the 
RICPP workshop on September 29, 2017. Kern reiterates that given the wide differences in the 
refinery sector, ARB must incorporate concepts allowing for maximum flexibility in determining 
eligibility for the credit and accounting for GHG emissions at the process unit level. Kern urges 
ARB to remain open to awarding credits to projects that lower GHG emissions rather than listing 
specific types of projects where credits are eligible. Placing regulatory limitations on projects 
based on equipment type, project cost, or operational outputs will only serve to further 
disadvantage small refiners by creating a program that is unattainable to them. 

8. The Restrictive Temperature Correction Provision Should be Relaxed to Provide 
Programmatic Consistency for Reporting Entities 

Kern urges ARB to adopt standardization methods for temperature correction consistent with 
industry practice, which allow for flexibility in the variety of measurement practices employed 
within fuel facilities, and that are consistent with standardization practices across existing 
regulations. ARB is proposing to require all liquid fuel volumes reported to be adjusted to 
standard temperature conditions according to a specific calculation methodology under Section 
95491(d)(B). ARB's preliminary draft amendments proposed calculations consistent with an 
earlier ARB-issued guidance document, where a reporting party would select from one of three 
calculations/methods based on the specific fuel type. ARB staff later sent email correspondence 
to selected stakeholders on September 29, 2017, proposing an even stricter methodology than 
what was released in the preliminary draft. Notably, both of these proposals were limited in 
scope to methodologies for standardization of tank volumes, and omitted practices for utilization 
of meters where standardization is already incorporated into the device such that the output 
volume is corrected to the prescribed temperature. 
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In contrast to the restrictive nature of its current proposal, ARB needs to continue to provide 
consistency for reporting entities. Reporting entities within LCFS largely overlap as regulated 
entities under ARB's Mandatory Reporting Regulation (MRR), which already requires reporting 
parties to report volumes of fuels and liquid products largely duplicative of LCFS reporting 
obligations. MRR addressed the issue of correcting measurements to standard conditions in 2014 
by amending regulatory language for consistency with federal EPA provisions found at 40 CFR 
$98.394(a)(1)(iii). MRR Staff further addressed standardization in February 2015 when Staff 
issued the guidance document, "Petroleum Refineries and Coke Calciners Reporting Guidance" 
specific to covered product data. 

Kern supports ARB adopting language consistent with that found in Section 1.1 of the above 
referenced guidance document because it provides consistency for reporting entities across both 
programs, and accounts for industry practices and consensus board methodologies with long 
standing history of use within the fuels industry. 

9. Proposed Validation and Verification Program Imposes Significant Additional 
Burdens On Already Limited Resources 

Kern cautions ARB to be considerate of the challenges faced by small fuel producers with 
limited resources and capital as it continues to develop the provisions for validation and 
verification. ARB should do its upmost to avoid duplicity of verification components among 
programs wherever possible. For example, Kern urges ARB to utilize the data reported and 
verified through Cap and Trade and MRR programs. Any data provided for MRR reporting 
should be acceptable for LCFS verification without further evidence. Kern further urges ARB to 
consider the incorporation of meter accuracy and calibration requirements consistent with MRR 
regulations in order to promote consistency and streamlined compliance across its programs. 

10. The Overly Aggressive Deadline for Crude Oil Reports Verification Should Be 
Extended. 

Kern is concerned with the ability for reporting parties to meet the proposed deadline for 
verification of reported crude oil volumes. ARB is proposing under Section 95500(d) that 
reporting parties ensure a verification statement is submitted annually by April 30 , a mere 30 
days following the end of the reporting period. Thirty days is insufficient to complete the 
detailed scope of a verification. Kern urges ARB to consider extending this deadline by a 
minimum of an additional 30 days, if not more. 

As outlined in Section 95501, the verification process may not begin until the reporting party has 
attested to the veracity of data submitted. Verification therefore cannot begin until all four 
quarters of data have been submitted, which precludes a party from beginning verification of 
data from any quarter until fourth quarter data is submitted. Ability to comply with the proposed 
tight deadline is also exacerbated by the verification process' requisite series of administrative 
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steps. The requirement to give 14 days' advance notice to ARB of the required site visit alone for 
instance accounts for one half ARB's proposed window for completion of the crude oil 
verification. 

ARB should also consider that companies are tasked with numerous, overlapping reporting 
obligations during this same time each year. For example, Kern's accounting staff is responsible 
for completion and submittal of quarterly and annual fuel reports to ARB and the Energy 
Information Administration; preparation and payment of motor fuel and payroll taxes; and data 
retrieval for numerous environmental compliance reporting requirements. Verification of crude 
oil receipts overlapping this already burdensome time will strain staff resources, especially for a 
small facility like Kern. An extension of the deadline will provide necessary relief for reporting 
parties, while still allowing ARB to complete annual average crude oil CI calculations in a timely 
manner. 

In conclusion, Kern appreciates ARB's consideration of Kern's comments. As always, Kern is 
committed to working with Staff throughout this regulatory process. Please do not hesitate to 
reach out to me at (661) 845-0761 with any questions. 

Sincerely, 

Melinda L. Hicks 
Manager, Environmental Health and Safety 
Kern Oil & Refining Co. 


