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December 1, 2010

Comments of the Independent Energy Producers Association

On

CARB’s Proposed Regulation to Implement the California Cap-and-Trade Program

[Release Date: October 28, 2010]
The Independent Energy Producers Association (“IEP”) is pleased to offer these comments on the California Air Resources Board (“CARB”) Proposed Regulation to Implement the California Cap-and-Trade Program (released October 28, 2010).  IEP represents over 20,000 MWs of non-utility, independently owned generation resources in California.
IEP supports AB 32 and we have worked closely with the CARB on implementation matters regarding program design, mandatory reporting, and allowance allocation.  During this process, IEP’s has voiced two primary themes.  First, avoid measures and rules that discriminate within the competitive electric sector.  Specifically, strive to ensure that the competitive balance between Independent Power Producers (“IPPs”) and utility-owned electric generation (“UOG”) is not undermined.  Secondly, in the transition from a primarily carbon-based economy to a primarily non-carbon future, achieve the carbon reduction goals with as little market disruption and price volatility as possible so as to not undermine public support for the goals and program.  Particularly in the initial stages of program design (2012-2020), market stability and low price volatility are essential for maintaining the political and regulatory certainty necessary to sustain and foster the needed infrastructure investment critical to achieving the AB 32 goals.  These themes remain our top concern today as CARB moves forward in designing the Cap-and-Trade (“C&T”) program.
The Proposed Regulation has a general impact on multiple sectors of the California economy over time, but it has a specific impact on the electric generation sector immediately in 2012.  Accordingly, IEP has both general and specific comments related to the Proposed Regulation.  
1) General Comments re C&T Proposed Regulation
IEP’s general comments focus on creating proper market signals without undue price volatility to facilitate the transition to a low emission economy by 2020 and beyond, while minimizing negative impacts on or competitive disadvantage to the California economy.  Our general comments address (a) the method for setting the auction reserve price, including the methodology for adjusting the auction reserve price annually; (b) the methodology for setting Reserve Tier Pricing; and (c) the Auction Purchase Limits.
a) Method for Setting Auction Reserve Price [Appendix A, Section 95911(b) (6), p. A-88] The Proposed Regulation sets an auction reserve price, which functions as an auction floor price.  Section 95911(b) (2) states, “No allowances will be awarded for bids lower than the auction reserve price.”  The auction reserve price is set at $10 per metric ton of CO2e for vintage 2012 allowances and $11.58 per metric ton for vintage year 2015 allowances sold in 2012.  In addition, the Proposed Regulation proposes to increase the floor price annually by 5 percent plus the rate of inflation as measured by the Consumer Price Index. 
CARB appropriately has been focused on designing a California C&T program that links to other similar programs.  For example, much focus has been on designing the California C&T program to be consistent with the Western Climate Initiative (WCI), while appropriately recognizing the long-term goal of linking to a more national approach.  Thus, CARB has noted the need to link to other regional partners such as the Regional Greenhouse Gas Initiative (“RGGI”) and perhaps the European Union setting to the extent practical.

Setting a floor price at $10/allowance vastly exceeds the floor prices established elsewhere in the US.  For example, in the East, RGGI established a floor price of $1.86/allowance.  CARB is presently proposing establishing a floor price in California that is nearly 5.5 times the floor price set in RGGI.  The scope/scale of the differential in the floor price set in California compared to other regions creates the potential for a “leakage” problem that simultaneously may undermine efforts at establishing firm linkage to other regions.  If faced with comparable obligations and a choice, obligated entities may choose to invest or operate in those regions where allowances cost less.  

An auction reserve price of $10/ton also is inconsistent with many features of the AB 32 program designed to mitigate the costs of AB 32 implementation on California consumers, ratepayers, and the business community.  For example, CARB’s design features include:  (a) a phase-in the compliance obligation for some components of the electrical sector (e.g. free allocation to publicly owned utilities (“POUs”)), industrial sectors (e.g. free allocation initially), and the transportation and commercial sectors (delayed entry).  In reality, the only sector not shielded from a dramatic increase in costs will be the wholesale electric energy sector, a sector in which the independent power producers (“IPPs”) are particularly vulnerable.  An auction reserve price of $10/allowance will increase the cost of producing electricity by $4.25/MWh for a power plant with a heat rate of 8000 Btu/kWh.  With gas at $4/MMBtu, the cost of producing electricity from a relatively efficient supplier increases by 13.3%.  A 13.3% increase in electric wholesale costs is troubling even if any such increase represents a relatively small percentage of the average electric retail consumer’s monthly bill.  
IEP Recommendation:  Set the Auction Reserve price at $1.86/allowance to be consistent with RGGI and afford easier linkage to that system over time while minimizing leakage concerns.  Alternatively, set the Auction Reserve Price at $5/allowance to minimize the shock to the price of wholesale electric power in California.  At a $5 floor price, a power plant with an 8000 MMBtu/kWh heat rate and gas at $4/MMBtu will still face an increase in the cost of producing wholesale electric power of 7.15% which is more than sufficient to send the market price signals CARB seeks for the electric sector.     
b) Need for Cap on CPI.  [see Initial Statement of Reasons, p. II-37]  The proposed methodology for setting an Auction Reserve Price includes an escalator of 5 percent per year plus the rate of inflation as measured by the Consumer Price Index (“CPI”) for All Urban Consumers.  A real risk exists that over the 2012-2020 timeframe, the CPI will escalate dramatically due to national expansions of the money supply to counter the ongoing recession.  An unbounded CPI escalator factored into the methodology for setting the Auction Reserve Price creates a level of price risk that may undermine public support for the program goals that spur the types of investment needed to mitigate GHG emissions.  IEP recommends bounding the CPI escalator component of the methodology to determine the Auction Reserve Price.
IEP Recommendation:  Place a “not to exceed” 5% cap on the annual increase in the CPI factor in the methodology used to determine the Auction Reserve Price.  
c) Reserve Tier Prices [Section 95913(d) (2), p. A-96] The Proposed Regulation sets a Reserve Tier Price for the 2012 allowance auction of $40 per allowance (Tier I), $45 per allowance (Tier II), and $50 per allowance (Tier III).  In addition, the Reserve Tier Price(s) include an escalator of 5 percent per year plus the rate of inflation as measured by the Consumer Price Index (“CPI”) for All Urban Consumers.  
The Reserve Tier Prices are set at a price 4 times (400%) the proposed initial Auction Reserve Price of $10/allowance.  The purpose of establishing an Allowance Price Containment Reserve, theoretically, is to mitigate extreme volatility in the prices faced by obligated entities to acquire allowances.  To achieve this outcome, the reserve price should be set high enough to allow market price signals to operate, but not so high as to be irrelevant to the goal of mitigating extreme price volatility and unintended impacts on key economic sectors such as electricity.  Setting the Reserve Tier Prices at 400% of the initial Auction Reserve Price does not protect against extreme price volatility, particularly in the early years of AB32 implementation.
IEP Recommendation:  Set the Reserve Tier Price at 150% of the market-clearing price of the most recent auction capped at the proposed Reserve Tier Prices (i.e., Tier I: $40/allowance; Tier II: $45/allowance; and Tier III: $50/allowance).  This approach will mitigate volatile price impacts while still creating the appropriate incentives for obligated entities to participate in the auctions (rather than seek allowances via the Reserve).
d) Need for Cap on CPI When Setting Reserve Tier Prices.  As noted above, IEP believes that a cap needs to be placed on the CPI escalator when determining the Reserve Tier Prices.  Business certainty and investment will be undermined if the CPI remains uncapped over the 2012-2020 timeframe, particularly if the federal government’s expansion of the money supply results in high inflation.
IEP Recommendation:  Place a “not to exceed” 5% cap on the annual increases to the CPI factor in the methodology to determine the Reserve Tier Prices.  

e) Auction Purchase Limit [Appendix A, Section 95911(c), p. A-88; see also Initial Statement of Reasons, p. II-38]  The Proposed Regulation sets an Auction Purchase Limit for covered entities and opt-in covered entities at 10% of the allowances offered for auction.  Any Auction Purchase Limit must be set sufficiently high to provide reasonable access to allowances for obligated entities yet foreclose the opportunity for single entities to “corner the market.”  Thus, IEP supports the concept of an auction purchase limit as a means to increase liquidity and participation in the individual quarterly auctions and mitigate against potential hoarding of allowances.  
What the appropriate limit should be is probably an empirical question based on reported emissions over time.  We caution, however, against setting the limit at a specified percentage for the duration of the program.  As obligated entities change over time, some will grow (through mergers, etc.) and an auction limit that may be correct for 2012 may be wholly misplaced in 2020.  Thus, we recommend modifying the Proposed Regulation to allow revision of the Auction Purchase Limit over time as conditions change, subject to reasonable notice and opportunity to comment prior to adopting such changes.  
Finally, IEP is opposed to the exception to this policy as it relates to investor-owned utilities (“IOUs”).  The Proposed Regulation would exempt the IOUs from the purchase limit because “entities do not receive a direct allocation that they can use for their own compliance needs” (Initial Statement of Reasons, p. II-38).  IEP notes that IPPs, under the Proposed Regulation, “do not receive a direct allocation that they can use for their own compliance needs.”  Removing the purchase limit as it applies only to the IOUs has the effect of positioning the IOUs to acquire more allowances than they require and hoarding them for other purposes while limiting their availability to obligated entities such as IPPs.  For example, it’s conceivable that possession of allowances by the IOUs beyond what they need for their own compliance purposes would have value in bilateral negotiations between the IOUs and IPPs.  By treating electric utilities owning electrical generation in a different manner than the treatment of other market participants such as IPPs, the Proposed Regulation, unless modified, would foster anti-competitive and potentially discriminatory outcomes.
IEP Recommendation:   All parties should have equal access to allowances needed for compliance.  CARB should ensure that the Allowance Purchase Limit applies equally to all parties participating in an allowance auction.  CARB should delete the language in Section 95911(c) (2) that states that the auction purchase limit does not apply to IOUs:

_____________

§ 95911. Format for Auction of California GHG Allowances.
(c) Auction Purchase Limit. 

*
*
*


___________

f) Citations/references Potentially Incorrect. In our review, we observe a couple of occasions in which the citation seemed inconsistent with the textual content.  IEP recommends review of the following citations to ensure proper referencing.
i) Appendix A, Section 95911(c) (2) p. A-88] It seems the citation in (c) (2) “the auction purchase limit in (A)…” should refer to (1).
ii) Appendix A, Section 95970, p. A-110].  It seems the citation in (c) (2) “… subject to the quantitative usage limit pursuant to section 95855” is incorrect.  The correct cite is to section 95854.
2) Specific Comments re Electric Sector

In addition to the general comments above, the Proposed Regulation includes a number of provisions that affect the electric sector only.  Accordingly, IEP provides the following specific comments related to the electric sector.

a) Allocation to Electrical Distribution Utilities [Section 95892(b), pp. A-83 to A-84] [see also, Initial Statement of Reasons, p. II-32] The Proposed Regulation presents an allocation scheme that discriminates against certain groups within the electric sector.  
All entities that have a reasonable means to recover the costs of GHG allowances ought to be required to participate in the allowance auction to obtain needed allowances for compliance.  With regard to the electric sector compliance obligation, IPPs and IOUs are required to access allowances through the common auction format.  IEP strongly supports this approach.  On the other hand, POUs are uniquely provided the option of receiving free allowances placed automatically in their Compliance Account or in their Limited Use Holding Account for eventual auction (irrespective of the fact that they have a means of cost recovery for any allowances they are obligated to purchase).  This approach unnecessarily treats the POUs differently than other obligated entities within the electric sector, in spite of the fact that the POUs have a reasonable means of cost recovery (i.e. through their rate structure).  The impact of this differential treatment may be unknown, but increases the risk that the differential treatment afforded one subgroup of the electric sector advantages unavailable to others.  
IEP Recommendation:  Modify the Proposed Regulation to require all obligated entities that have a reasonable means of cost recovery to acquire the allowances they need for compliance purposes through a common auction format.
b) Treatment of Existing Contract Holders Who Do Not Have a Reasonable Means for Cost Recovery of GHG Allowances. [see Initial Statement of Reasons, p. II-32]  The Proposed Regulation presumes that all electric generators have the means to recover GHG compliance costs in the marketplace, but also recognizes via various Footnotes that certain discrete electric facilities may be uniquely situated such that a reasonable means of cost recovery is unavailable.    For example, on the one hand the Initial Statement of Reasons states that “Because the price of electricity in the wholesale electricity market will reflect the cost of these purchased allowances, staff expects that independent generators will incorporate their cap-and-trade compliance costs into their bids in the wholesale power markets.  These costs will be paid by the IOUs when the power is purchased.”  (Initial Statement of Reasons, p. II-32).  Similarly, the Proposed Regulation states, “Because these generators will be able to fully pass any carbon costs through into the wholesale power market, no free allocation will be given to these entities.”  (Appendix J, p. J-16).

On the other hand, Footnote 22, page II-32 [Statement of Reasons] and Footnote 15, page J-16 {Appendix J:  Allowance Allocation] recognize that some generators may not have a reasonable means of cost recovery or pass-through and may warrant special treatment.  IEP fully agrees with this finding.   However, rather than postpone consideration of this critical matter for the narrow subset of electric generators that may fall into this condition, IEP urges the CARB to recognize the potential for this condition in the Proposed Regulations so as to provide a measure of regulatory certainty as well as a clear procedural path for addressing the matter for those limited number of electric generators that may fall into this subset
IEP Recommendation:  If an IPP is operating under an existing contract that predates the effective date of AB 32 and that provides no reasonable means to recover GHG allowance costs, these IPPs should be provided access to allowances for the remaining term of their existing contract.  This approach would place them on a basis comparable to other electric generators that have a reasonable means of GHG cost recovery, particularly the electric utilities.   To accomplish this outcome, IEP recommends the following language changes in two separate sections of the Proposed Regulation:
________________

Subarticle 9: Direct Allocations of California GHG Allowances 

§ 95890. General Provisions for Direct Allocations. 
(a) Eligibility Requirements for Industrial Facilities. A covered entity or opt-in covered entity from the industrial sectors listed in Table 8-1 shall be eligible for direct allocations of California GHG allowances if it has complied with the requirements of the MRR and has obtained a positive or qualified positive verification statement for the prior year pursuant to the MRR. 

(b) Eligibility Requirements for Electrical Distribution Utilities. An electrical distribution utility shall be eligible for direct allocation of California if it has complied with the requirements of the MRR and has obtained a positive or qualified positive verification statement on its sales number for the prior year pursuant to the MRR. 

(c) Reserved for Natural Gas Distribution Utilities. 

(d) Eligibility for Electric Generators not otherwise defined as an Electrical Distribution Utilities.  An electric generator shall be eligible for free, direct allocation of California GHG allowances if it has complied with the requirements of the MRR and has obtained a positive or qualified verification statement on its sales number for the prior year pursuant to the MRR; it is operating under an existing contract that was effective as of the effective date of AB 32; and it has demonstrated to the satisfaction of the Executive Officer that it cannot reasonably expect to recover the costs of GHG allowances needed to meet its compliance obligation under the existing contract.  
____________________
In addition to the changes above, IEP recommends the following modifications to Section 95802 and 95892, respectively:

____________________

§ 95802(a) (153). “Pre-AB 32 Power Purchase Agreements” means a power purchase agreement for the sale of electricity to an electric distribution utility, which (1) was originally executed on or before December 31, 2006; and (2) does not provide the seller with a reasonable opportunity to recover its costs of complying with regulations governing emissions of greenhouse gases.  A power purchase agreement shall no longer qualify as a Pre-AB 32 Power Purchase Agreement if, after the effective date of this article, it expires, terminates, or is amended to change any of the terms governing the price or amount of electricity sold pursuant to the agreement or the expiration date of the agreement.  

The Executive Officer shall establish guidelines for determining whether a power purchase agreement provides the seller with a reasonable opportunity to recover its costs of complying with regulations governing emissions of greenhouse gases.  In developing these guidelines, the Executive Officer shall consider:

a. Whether the power purchase agreement includes provisions on changes in laws or regulations or force majeure provisions that affect recovery of the cost of complying with regulations governing emissions of greenhouse gases.

b. Whether loss of some or all of the deliveries from the units providing power pursuant to the power purchase agreement would affect the reliability of the electric grid.

c. Whether the power purchase agreement provides for compensation in part from market prices, and whether those market prices include the costs of generators’ compliance with regulations governing emissions of greenhouse gases.

d. The extent to which the owners or operators of the units providing power pursuant to the power purchase agreement control the dispatch of the units.
e. The net effect on greenhouse gas emissions if the units providing power pursuant to power purchase agreement do not recover the costs of complying with regulations governing emissions of greenhouse gases and, as a result, shut down.

§ 95892. Allocation to Electrical Distribution Utilities for Protection of Electricity Ratepayers. 
(a) Reserved for allocation to electrical distribution utilities. 

(b) Transfer to Utility Accounts. 

(1) Investor owned utilities. The Executive Officer will place allowances in the limited use holding account created for each electrical corporation. 

(2) Publicly owned Electric Utilities. At least 90 days prior to receiving a direct allocation of allowances, publicly owned electric utilities will inform the Executive Officer of the share of their allowances that is to be placed: 

(A) In the publicly owned electric utility’s compliance account, or 

(B) In the publicly owned electric utility’s limited use holding account. 

(c) Monetization Requirement. Each calendar year, an electrical distribution utility must offer for sale at auction all allowances in a limited use holding account that were issued: 

(1) from budget years that correspond to the current calendar year; and 

(2) from budget years prior to the current calendar year. 

(3) The electrical distribution utility shall set aside allowances for each calendar year in an amount sufficient to satisfy the compliance obligation of any covered entity attributable to generation of electricity purchased by the electrical distribution utility pursuant to a Pre-AB 32 Power Purchase Agreement, as defined in Subarticle 2. These allowances shall be set aside prior to each auction that the electrical distribution utility offers allowances for sale. If the verified emissions attributable to the Pre-AB 32 Power Purchase Agreements exceed the amount of allowances set aside by the electrical distribution utility, the electrical distribution utility shall obtain the remaining amount of allowances from the next quarterly auction, or through the Allowance Price Containment Reserve. The electrical distribution utility shall transfer the required amount of allowances to the covered entity from which it purchases electricity under the Pre-AB 32 Power Purchase Agreement no later than 30 days before the covered entity’s annual and triennial compliance obligation. 
_______________

c) Allocation to CHP Facilities.  CARB is developing protocols for combined heat and power (“CHP”) facilities related to the allocation of compliance responsibility between the electric and thermal components of the CHP operations.  IEP supports this initiative.  However, solving the allocation of compliance responsibility between the electric and thermal components of the CHP operation will not be sufficient, because not all CHP facilities are similarly situated.
Specifically, the Proposed Regulation does not address the condition in which a CHP project contractually provides electrical output to the grid and, via a separate contract, it sells steam to the thermal host; and the steam contract fails to provide a reasonable means of cost recovery to the merchant generator for any GHG compliance costs that it may bear in relation to the steam production.  In this situation, the CHP entity may have two separate contracts in which the electric contract OR the steam contract fails to provide a reasonable expectation of recovery of GHG costs incurred by the CHP entity.  In this situation, the steam contract should be treated similarly to the electric contract (proposed above).  Accordingly, the Proposed Regulation must be modified to provide the Executive Officer the authority to address this situation.
IEP Recommendation:  The Proposed Regulation should be amended to clarify that CHP entities, upon a requisite showing to CARB that they are unable to reasonably recover the costs of GHG allowances associated with their pre-existing steam contracts, will be provided directly from CARB free allowances sufficient to meet their GHG regulatory obligations associated with the production of the steam for their thermal host.  
Accordingly, to achieve this outcome, IEP recommends the following modifications to the Proposed Regulation:  

_______________

§ 95891. Allocation for Industry Assistance. 
(a) The Executive Officer shall determine the amount of allowances directly allocated to each eligible covered entity or opt-in covered entity using the product output-based benchmarking allocation calculation methodology specified in subsection (b) if the entity is from the sector listed in both Table 8-1 and Table 9-1. The Executive Officer shall determine the amount of allowances directly allocated to each eligible covered entity, or opt-in covered entity using the thermal energy-based benchmarking allocation calculation methodology specified in subsection (c) if the entity is from the sector listed in Table 8-1 but not listed in Table 9-1.  The Executive Officer shall determine the amount of allowances directly allocated to eligible covered entities providing steam for industrial processes for which a reasonable means of cost recovery for allowances associated with the production of steam is unavailable.  In making this determination, the Executive Officer shall use the thermal energy-based benchmarking allocation calculation methodology specified in (c)).  
________________

d) Compliance Obligations for Biomass-Derived Fuels [Section 95852.1, p. A-63-64] The Proposed Regulation prescribes, “An entity that has emissions from biomass-derived fuels is required to report and verity its emissions pursuant to the Mandatory Reporting Regulations section 95130 and has a compliance obligation for every metric ton of CO2e emissions from biomass-derived fuels that would result from full combustion or oxidation of all fuel for emissions identified below…”  The Proposed Regulation then proceeds to specify that source categories for which a compliance obligation ensues, including emissions from source categories not listed under section 95852.2 or emissions from source categories listed under section 95852.2 without the requisite documentation to establish the validity of biomass-derived fuels.  
The proposed language is unclear.   IEP understands the Proposed Regulation to appropriately exempt from a compliance obligation those fuels that fall within 95852.2 (assuming proper reporting, etc.). Furthermore, IEP understands that to the extent a biomass facility has a compliance obligation, that obligation will be associated only with the fuel consumed by the facility for which a compliance obligation actually exists, i.e. the calculation will be net of any emissions associated with the fuels indicated in section 95852.2.   
To clarify the intent of the language, IEP offers the following amendments to this section:
__________________

95852.1 Compliance Obligation for Bio-mass Derived Fuels
An entity that has emissions from biomass-derived fuels is required to report and verify its emissions pursuant to Mandatory Reporting Regulation section 95130 and has a compliance obligation for every metric ton of CO2e emissions from biomass-derived fuels that would result from full combustion or oxidation of all fuel for emissions identified below:

(a)  Emissions from source categories listed under section 95852.2 below are not subject to a compliance obligation;
(b) Emissions from source categories that are not listed under section 95852.2 below are subject to a compliance obligation; or
(c) Emissions, from source categories listed in 95852.2, without information and documentation necessary to establish the validity of biomass-derived fuels which are considered unverifiable pursuant to MRR Section 95131(i) and are subject to a compliance obligation.

______________
e) Limitations on Use of Auction Proceeds [Section 95892(d), p. A-84] [see also, Initial Statement of Reasons, p. II-28] The Proposed Regulation prescribes that the proceeds obtained from the monetization of allowances directly to the POUs and the IOUs shall be subject to limitations imposed by their Governing Bodies or the California Public Utility Commission (“CPUC”), as appropriate, and the “additional limitations set forth in section 95892(d) (3).”  Section 95892(d)(3) further prescribes that auction proceeds obtained by an electrical distribution company shall “be used exclusively for the benefit of retail ratepayers … consistent with the goals of AB 32, and may not be used for the benefit of entities or persons other than such ratepayers.”   
While recognizing CARB’s interest in ensuring that the allowance allocation policy and use of revenues is not used in a discriminatory manner or to competitive advantage, IEP remains concerned that the language in Section 95892(d) fails to ensure that these objectives are achieved.  The allowance could be used, either directly or indirectly, on behalf of “ratepayers” to achieve the purposes of AB 32 while still providing value to the utilities in the competition to develop and operate generation assets to serve California consumers.  For example, if a utility proposed to build a utility-owned CHP, renewable, or pumped storage facility, undoubtedly it would be justified as needed to achieve the purposes of AB 32 and, by definition, it would be to benefit ratepayers or it would not be approved by the appropriate Governing Board (or CPUC).  IEP remains concerned that the standard of review by CARB regarding the use of allowance revenue is not sufficient to protect against anti-competitive impacts particularly given the discretion of the various Governing Boards to interpret the standards.  Accordingly, IEP recommends additional language to enhance the protections against anti-competitive, discriminatory outcomes in the use of auction revenues.
IEP Recommendation:  To make clear the standards under the Limitations of Use of Auction Proceeds section, IEP suggests the following additions:

_____________
§ 95892. Allocation to Electrical Distribution Utilities for Protection of Electricity Ratepayers
(d) Limitations on the Use of Auction Proceeds. 

(1) Proceeds obtained from the monetization of allowances directly allocated to a publicly owned electric utility shall be subject to any limitations imposed by the governing body of the utility and to the additional limitations set forth in section 95892(d)(3) below. 

(2) Proceeds obtained from the monetization of allowances directly allocated to investor owned utilities shall be subject to any limitations imposed by the California Public Utilities Commission and to the additional limitations set forth in section 95892(d)(3) below. 

(3) Auction proceeds obtained by an electrical distribution utility shall be used exclusively for the benefit of retail ratepayers of each electrical distribution utility, consistent with the goals of AB 32, shall avoid discriminatory impacts as between utility-owned and non-utility-owned electrical generation, and shall foster a competitive environment for the development and operation of electric generation.  Auction proceeds may not be used for the benefit of entities or persons other than such ratepayers. 
(A) Investor owned utilities shall ensure equal treatment of their own customers and customers of electricity service providers, community choice aggregators, and non-utility owned electric generators. 

(B) To the extent that an electrical distribution utility uses auction proceeds to provide ratepayer rebates, it shall provide such rebates with regard to the fixed portion of ratepayers' bills or as a separate fixed credit or rebate. 

(C) To the extent that an electrical distribution utility uses auction proceeds to provide ratepayer rebates, these rebates shall not be based solely on the quantity of electricity delivered to ratepayers from any period after January 1, 2012. 
f) Setting a Default Emissions Rate for First Deliverers of Electricity [Initial Statement of Reasons, p. II-20] The Proposed Regulation sets the default emission rate for unspecified power based on a methodology that imputes an emission rate for the “average” emissions of all units that contribute to the pool of energy derived from unspecified resources.  
IEP is concerned that this methodology will frustrate CARB’s GHG emissions reductions goals regionally and will promote contract shuffling.  When the emissions rate of imported power from a known resource exceeds the rate imputed to unspecified resources, the First Delivers of the imported power will have an incentive to shield the true emissions associated with their power deliveries behind the marginal emissions associated with unspecified power deliveries.  However, this incentive will evaporate if the imputed emissions rate for unspecified power is based on a measure of the marginal emissions rate of the units comprising the subset of unspecified power resources, rather than the average.  Thus, the emissions rate for unspecified power should be based either on the marginal emissions rate of the class of electric generators used to calculate the emissions rate of unspecified power at a point in time; or, assuming the marginal unit varies over time, then the average emissions rate for the highest emitting quartile of the class of electric generators used to calculate the emissions rate of unspecified power.
IEP Recommendation:  In addition to supporting the tracking and accounting of imported power more closely on a regional, WECC basis (e.g., through the auspices of the WREGIS), IEP also recommends that the Initial Statement of Reasons be modified at page II-20 as follows:
___________

5. Calculating Compliance Requirements
b. First Deliverers of Electricity
….  For this type of electricity [Electricity generated outside of California and imported into the State from an unknown source], there is no threshold for the compliance obligation, because it is not possible to trace it back to the generator. Since ARB does not know the source of electricity, staff does not know the amount of GHG emissions to assign to it. Therefore, staff proposes to use a default emissions factor for unspecified power. Staff recommends the emissions factor be based on a measure of the marginal emissions associated with the available electricity generation that could be sold on the spot market and brought into California. The GHG emissions will be calculated by multiplying this emission factor by the MWh delivered.
____________
IEP appreciates the opportunity to comment on the Proposed Regulation.  We look forward to working with the CARB in the final design and implementation of these regulations as the means to shift the California economy in general, and the electric sector specifically, to a lower GHG emitting profile while minimizing the potential for economic shock and dislocation.  
Respectfully submitted,
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Steven Kelly

Policy Director

Independent Energy Producers Association (IEP)

916-448-9499

steven@iepa.com
� While the Proposed Regulation recognizes that some generators may operate under contracts that do not allow full pass-through of carbon costs (e.g. Footnote 15, p J-16; Footnote 22, p II-32), these conditions are not yet addressed in the Proposed Regulation.
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