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August 9, 2011

Transmitted via Website and International Mail

California Air Resources Board
1001 I Street
P.O. Box 2815 
Sacramento, CA 95812

Re:  
15-Day Changes Released on July 25 & 27, 2011 (Deadline August 11, 2011)


Comments regarding revisions to Section 95973(d) (pg. A-171) and Section 95975 (new subparagraph l) (pgs. A-176 and A-177)

To Whom It May Concern:

As part of the rulemaking process, the Air Resources Board (“ARB”) released formal 15-day changes on July 25 & 27, 2011.  Section 95973(d) and Section 95975 (new subparagraph l) affect federally recognized Indian tribes.  Tribes have expressed great interest in participating in the development of offset projects as part of the Cap-and-Trade Program under each protocol.  

Related to the forestry protocol, the Bureau of Indian Affair’s 2005 Status of Forest Management Inventories and Planning report documents that as of September 30, 2005, there were 18,426,678 acres of forestland on 321 reservations.  Given the vast quantities of forest under the jurisdiction of tribes, it is imperative that they be encouraged to participate in the Cap-and-Trade Program.  To encourage tribal participation we formally provide our comments about the proposed changes to the regulation based on our experience thus far working with tribes and tribal consultants.  

I. The sole form of dispute resolution contemplated under the regulations is litigation.  Arbitration is the preferred mechanism.

The regulations should require arbitration with court jurisdiction only to enforce the arbitration award.  Arbitration is more cost effective for all parties, more collaborative, shorter in duration and can be handled across the country under either JAMS or AAA rules.  In cross-jurisdictional transactions, such as the majority that will take place under the forestry protocol, arbitration is fairer because neither party can gain an unfair advantage.  As will be explained in the Navajo example below, arbitration is a compromise because it allows objective rules to be relied on by the parties while still satisfying the requirement that the Navajo forum be utilized.  Utilizing arbitration would be in line with the majority of contracts entered into nowadays. 
Please see the language in Part VIII below for the suggested language and description of the dispute resolution process. 

II. Requiring that all disputes be handled in the Courts of the State of California is too onerous and will dissuade tribes from participating.

The number of tribes in California with sufficient forestry assets, or with land bases large enough to participate in the other protocols, is very limited.  As such, the vast majority of offset projects will be located in other states.  Requiring that all disputes be handled in California is only appropriate if the project is in California.  

The language needs to make clear that the limited waiver of sovereign immunity does not signify that the tribe’s forum cannot be utilized for resolving disputes.  While most tribes do not have courts, for those that do, it may make sense in some limited instances to allow the tribe’s forum be utilized.  

For example, the Navajo Nation has 5,311,975 acres of forested lands.  If the requirement is that disputes have to be in a forum other than the Navajo justice system, then they will not be able to participate in the California program.  While the Navajo Nation readily enters into limited waivers of sovereign immunity, they have a blanket prohibition on allowing dispute resolution, arbitration, litigation and the like in forums other than the Navajo’s forum.  Their justice system is recognized as highly sophisticated and reliable.  Recently, Key Bank entered into a $60 Million financing agreement containing a limited waiver of sovereign immunity with a forum selection clause requiring resolution of disputes within the Navajo system.  See http://www.pitchengine.com/keybank/keybank-and-navajo-nation-partner-on-groundbreaking--60-million-deal-governed-entirely-by-navajo-law/71893/.  

III. The party with rights to bring actions to enforce the regulations should only be the Air Resources Board.

While the Air Resources Board is a subdivision of the State of California it does not have the same connotations for tribes as the State itself.  Given the hundreds of years of history in which tribes have been held to be free from suit by the States, it is likely to “feel” unacceptable to tribal membership to allow the State the ability to sue tribes.  In our opinion, it will be very difficult to convince a tribe to agree to being sued by the State of California in the Courts of the State for 100 years.   

IV. The allowable remedy should not be monetary sanctions.  

The waiver of sovereign immunity should only be for the limited purposes of specific performance or injunction, and any other purposes necessary to fully enforce the regulations.  If the ARB is not willing to accept such a limitation, then at the very least, the regulations should state that in no instance should enforcement of any kind be allowed against any assets of the Tribe itself and in no instance should enforcement of any kind be allowed against any assets of the Tribe except those revenues generated by the Cap-and Trade Program.  This type of provision is in line with most contracts with tribes.  Typically monetary sanctions are limited to the revenue stream related to the underlying contract because like other governments there is very little “general fund” monies without an associated line item that are available.     

V. Proof of federal approval of a tribe’s participation in the Cap-and-Trade Program under 25 U.S.C. §81(a)(1) may not be needed.

Approval under 25 U.S.C. §81(a)(1) should not be required if under 25 U.S.C. §81(c) agreements related to offset projects are exempted or determined to not be covered under that subsection.  There is discussion taking place with the Bureau of Indian Affairs and the Secretary of the Interior to exempt these offset projects. As such, the language should state that such approval is needed only if the Department of Interior has made clear that such approval is needed.

VI. The language needs to apply both to tribes and special purpose entities created by tribes.

The language, as currently drafted, is applicable only to tribes.  It is highly likely that for an offset project on the types of land described in the regulations, that a tribe would create a special purpose entity either under tribal or state law which may not be wholly-owned by the tribe.  We suggest using the term “contracting party” in addition to “Tribe.”

VII. The language should contain conditions, which much be satisfied prior to commencement of an action by the ARB.

Each of the following conditions should be met: (i) the claim is brought by the Air Resources Board (“ARB”) and not by any third party; (ii) the claim alleges a material uncured breach by the Tribe (or contracting entity) of one or more of the specific obligations set forth in the Regulations; (iii) the claim seeks some specific action, or discontinuance of some action by the Tribe (or contracting entity) to bring it into full compliance with the duties and obligations expressly assumed by it under the Regulations and does not seek money damages (including special, consequential, incidental, punitive, or exemplary damages); (iv) the claim is first made in a written notice to the Tribe (or contracting entity), stating the specific action or discontinuance of action by the Tribe (or contracting entity) which would cure the alleged breach or non-performance and the Tribe (or contracting entity) shall have failed to cure such breach or non-performance within sixty (60) calendar days (or such additional time as may be set forth in such notice) after its receipt of such statement; and (v) the Parties have met and conferred prior to the commencement of any action.

VIII. The language regarding the limited waiver of sovereign immunity is vague.

Limited waivers of sovereign immunity can be extremely controversial for Tribes, especially when the underlying parameters of the waiver are undefined.  This simply will not work for tribes.  The vague language as written will surely dissuade tribes from participating in the Cap-and-Trade Program.  

The language should explain with specificity what enforcement could be sought against a tribe, that officials of the tribe are exempt, that rights are not created for third parties, and define what types of relief and remedies are permitted.  

The language above also does not suggest the exact language that will be needed in the limited waiver of sovereign immunity.  Tribes need to be put on notice as to exactly what they are agreeing to.  Below is language that we believe should be adopted.

The Tribe (or contracting entity) hereby expressly waives its respective rights of sovereign immunity from unconsented suit but only for the limited purpose of permitting the commencement, maintenance and enforcement of arbitration by the other Party to enforce the regulations found at Subchapter 10 Climate Change, Article 5, Sections 95800 to 96022, Title 17, California Code of Regulations (“the Regulations”), for the limited purposes of specific performance or injunction, and any other purposes necessary to fully enforce such regulations.  The Tribe (or contracting entity) grants the limited waiver of its right of sovereign immunity herein, and action may be initiated if, and only if, each and every one of the following conditions is met: (i) the claim is brought by the Air Resources Board (“ARB”) and not by any third party; (ii) the claim alleges a material uncured breach by the Tribe (or contracting entity) of one or more of the specific obligations set forth in the Regulations; (iii) the claim seeks some specific action, or discontinuance of some action by the Tribe (or contracting entity) to bring it into full compliance with the duties and obligations expressly assumed by it under the Regulations and does not seek money damages (including special, consequential, incidental, punitive, or exemplary damages); (iv) the claim is first made in a written notice to the Tribe (or contracting entity), stating the specific action or discontinuance of action by the Tribe (or contracting entity) which would cure the alleged breach or non-performance and the Tribe (or contracting entity) shall have failed to cure such breach or non-performance within sixty (60) calendar days (or such additional time as may be set forth in such notice) after its receipt of such statement; and (v) the Parties have met and conferred prior to the commencement of any action.  

This limited waiver is applicable to the ARB only and does not apply to third parties.  This limited waiver shall also not be construed as a waiver of any immunity of any elected or appointed officer, official, member, manager, employee, or agent of the Tribe (or contracting entity).  In no instance shall enforcement of any kind be allowed against any assets of the Tribe itself.  In no instance shall enforcement of any kind be allowed against any assets of the Tribe except those revenues generated by the Cap-and Trade Program that have not been distributed to the Tribe’s government.  

The Tribe and ARB hereby consent to the jurisdiction of the Tribe’s court, the United States District Court, the United States Court of Appeals, and the United States Supreme Court or, if the offset project is located in California and the Federal Courts decline to take jurisdiction of the matter, the County Superior Court in which the Tribe’s government is located, and/or the Court of Appeal of the State of California, but they do so separately and collectively solely for the purposes of enforcing arbitration pursuant to this Agreement and enforcing an arbitral award entered in connection with the resolution of a dispute arising out of this Agreement.  No other action may be maintained in any court of law.

IX. Conclusion
The revised regulations do not adopt an intergovernmental approach to working with tribes.  Instead, Tribes are treated like any company in the regulations and no recognition of their special status as governments is provided.  We believe tribes will accept entering into limited waivers of sovereign immunity but “the all or nothing” approach taken in the regulations will not sit well with them.  We believe that could effectively leave out a large group with major forestry assets.

For questions regarding the comments herein please contact James Tansey at (604) 562 4546 or james.tansey@sauder.ubc.ca, or Little Fawn Boland at (415) 939-7797 or littlefawn@lfblegal.com.

Thank you,  
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James Tansey

Associate Professor, Sauder School of Business
Executive Director, ISIS
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