Comments of the Independent Energy Producers Association

On

The California Air Resource Board’s 
Preliminary Staff Proposal on Greenhouse Gas 

Thresholds of Significance under CEQA
Dated December 9, 2008
The Independent Energy Producers Association (“IEP”) is pleased to offer these comments on The California Air Resources Board’s (CARB) Preliminary Staff Proposal on Greenhouse Gas Thresholds of Significance under CEQA:  Potential Performance Standards and Measures.  IEP represents over 20,000 MWs of independently owned generation resources in the west, particularly California and Nevada.  IEP is also active in the joint CPUC/CEC efforts to implement AB32 as well as at CARB.  

I. General Comments

As a general matter, CARB’s preliminary proposal on greenhouse gas thresholds under CEQA provides an introductory basis for overall program design and implementation.  IEP’s concerns, as expressed more fully below, relate primarily to these 2 issues: (a) the need for one forum to debate CEQA related issues as they apply to the electric sector, and (b) specific recommendations.
II. Specific Comments on the Preliminary Proposal.
a) The Need for One Forum to Debate CEQA Related Issues as they Apply to the Electric Sector.  While CARB has been charged by the Office of Planning and Research (OPR) as the technical lead to determine thresholds of significance for greenhouse gases (GHGs) under CEQA, the California Energy Commission (CEC) has also been conducting a separate yet parallel Informational Proceeding on Methods for Satisfaction of California Environmental Quality Act Requirements Relating to Greenhouse Gas Emission Impacts of Power Plants. As a lead agency for power plant siting under CEQA, the Energy Commission has licensing authority for all thermal power plants with a capacity of 50 MW or more that are proposed for construction within the state.
  Thus, the CEC has the authority to potentially develop its own threshold levels of significance, separate from those of CARB, for siting power plants under CEQA. However, because the Energy Commission is only specifically in charge of managing thermal projects 50MW and above, the question arises as to where all other projects will be evaluated, be it the CEC or CARB. Will CARB fill the void for the treatment of projects less than 50MW or will the CEC adopt these projects as well?  Will CARB create thresholds of significance for all projects, even those under the licensing authority of the CEC, or will CARB defer to the CEC entirely?  
The two agencies should coordinate and consult on this effort, particularly with the goal of establishing one forum for discussing GHG thresholds of significance under CEQA as it pertains to the electricity sector.  CARB has currently put forth a quantitative standard of 7000 MTCO2e/year for the operational emissions of Industrial projects; and it appears, but is not clear to stakeholders, that CARB intends for the electric sector under its auspices to fall under the overall umbrella of the industrial sector.  Alternatively, perhaps CARB is considering the electric sector as a separate entity that may or may not be subject to a 7000MTCO2e/year threshold limit.  

Ideally CEQA standards as they relate to the electric sector would be handled at one agency, presumably the lead agency for that sector, yet in this case it appears that the authorities may be bifurcated at best or muddled at worse.  While both CARB and the CEC seemingly have the authority to create separate and distinct threshold limitations for the electric sector, IEP recommends that the debate on these issues be handled in one place.  This will ensure that there is regulatory certainty between and among the two agencies, create consistency and administrative ease in the public process, and potentially enable the recommendations that come out of each agency to be more similar than dissimilar. 

b) Specific Recommendations:  IEP recommends that the CEQA debate, as it relates to the electric sector, be handled in one forum.  Given the experience and expertise of the CEC in siting matters related to the electric sector, we further recommend that this matter be addressed before the CEC. 
It is our understanding that the CARB effort will be limited to making recommendations to OPR.  Presumably, OPR will then draft CEQA regulations and pending approval by the Resources Agency, those regulations will become law. 
  IEP recognizes that the CEC does not have jurisdiction over every entity that is involved; however, IEP recommends that CARB defer to the CEC as the central forum for discussion on threshold levels of significance.  Once a finding is made at the CEC, CARB would then subsequently adopt the CEC’s conclusions in its recommendations to OPR.  Finally, after these recommendations are promulgated by OPR, they will be applied to guide agencies at the local level. Essentially this process will maintain fluidity between participating agencies, provide stakeholders with a clear-cut process to follow, and allow each agency to coordinate their expertise to produce the most robust set of recommendations. 
III. Conclusion.  IEP believes that consistency among and across agencies is a key factor in ensuring that the goals of CEQA are not undermined.  Allowing the debate on CEQA related issues as they affect the electric sector to occur in one forum will create an easily administrable program that is consistently and appropriately applied.    We respectfully request that the CEC and CARB discuss this matter and provide clear guidance to stakeholders as to the inter-action between the two agencies.  Specifically, we seek clarity as to whether electric sector issues related to GHG CEQA thresholds will be handled and addressed in a comprehensive manner in a single forum so as to ensure consistency among the agencies as to the consideration of GHG CEQA thresholds
IEP thanks CARB for the opportunity to submit these comments on the Preliminary Staff Proposal on Greenhouse Gas Thresholds of Significance under CEQA.  
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� Public Res. Code Section 25519 subd. (c).


� As a result of OPR’s release of its Preliminary Draft CEQA Guideline Amendments for Greenhouse Gas Emissions dated January 8, 2009, IEP would like to request clarity on the interaction that will occur between CARB, the CEC, and OPR in determining CEQA guidelines as they relate to greenhouse gas emissions.     
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