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Greetings:

This firm represents Center for Community Action and Environmental Justice, East Yard Communities for Environmental Justice, and Mothers of East LA, and submits these comments, after reviewing the Revised 2010 Railyard Commitments and CEQA Functional Equivalent Document Evaluating the Revised 2010 Railyard Commitments (“FED”), on their behalf.
GENERAL COMMENTS
On June 15, 2010, ARB staff released a Staff Report supporting the proposed 2010 Railyard Commitments (Commitments referred to as the “project”) and concluding that greater and earlier reductions would be achieved through the Commitments than through direct regulation.  The June 2010 Staff Report was not a Functional Equivalent Document undertaken in compliance with CEQA or California Code of Regulations § 60005.  On June 24, 2010, the Governing Board considered the 2010 Commitments and Staff Report at a noticed public hearing.  After receiving substantial comments that the matter was subject to the California Environmental Quality Act (“CEQA”), as the project would result in environmental impacts, potentially result in indirect impacts not considered, result in direct impacts in areas other than air quality, and alternatives were not adequately considered, the Board agreed that CEQA analysis was required.  
The Board then moved to approve the adoption of Resolution 10-29, (1) allowing the Executive Officer to enter into the Commitments and (2) delegating environmental review to the Executive Officer and requiring that such review occur prior to execution of the Commitments.  
ARB has now prepared this FED and revised the Commitments, but unfortunately the CEQA evaluation comes too late.  When conducting environmental review, a certified regulatory program, such as the one under which the FED was prepared here, remains subject to the provisions of CEQA including CEQA’s policy goals and substantive standards.  (Guidelines § 15250.)  CEQA requires that, “Before granting any approval of a project subject to CEQA, every Lead Agency or Responsible Agency shall consider a final EIR or Negative Declaration or another document authorized by these Guidelines to be used in place of an EIR or Negative Declaration.”  [emphasis added] (Guidelines § 15004 (a))  CEQA also requires that environmental review occur as early as possible in the CEQA process in order to maintain flexibility in approval and not merely act as a post hoc rationalization supporting actions already taken.  (Save Tara v. City of West Hollywood (2008) 45 Cal.4th 116, 130; Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 394; Guidelines § 15004(b).)  Deferring analysis until after project approval or until after substantive efforts to approve a project are begun undermines CEQAs policy goals and precludes public participation and informed decision-making. (See, Mountain Lion Foundation v. Fish & Game Com. (1997) 16 Cal.4th 105, 133.)  Lead Agencies shall not “take any action which gives impetus to a planned or foreseeable project in a manner that forecloses alternatives or mitigation measures that would ordinarily be part of CEQA review of that public project.”  (Guidelines § 15004 (b)(2)(B))
Here, the FED comes over a year after the Board agreed to approve the 2010 Commitments, and acts merely as a post hoc rationalization of that decision.  The FED is substantially biased toward project approval and feasible alternatives are foreclosed from CEQA review and/or selection.  Pre-Tier 0 locomotives are consistently referred to as “non-preempted locomotives,” sustaining the assumption/opinion in the Commitments that regulation would be preempted.  Regulation was therefore given short shrift in the FED.  The alternatives selected were not chosen for their ability to reduce project impacts while best achieving the project objective.  Also, alternatives were determined to be infeasible where they would have, at worst, the same adverse impacts as the project.  (See, for example, noise evaluation at F-52 compared to noise evaluation for Alternative C.)  The FED fails to maintain the flexibility in project approval essential in CEQA evaluation.
The Executive Officer was also improperly delegated the authority to approve this project subject to the FED being prepared.  CEQA provides that, “After considering the final EIR…the Lead Agency may decide whether or how to approve or carry out a project.”  (Guidelines § 15092(a).)  Also, as discussed above, the Lead Agency must consider the CEQA document prepared prior to approving a project.  The responses to comments will also be prepared and approved by the Executive Officer, rather than the Lead Agency as required by CEQA.  The Executive Officer was therefore improperly delegated the authority to grant final approval of this project and respond to comments submitted regarding this project in violation of CEQA.
The reliance on the June 2010 Staff Report also results in the use of an improper 2005 Baseline.  The Baseline environmental conditions are the conditions as they exist at the time environmental analysis is commenced. (Guidelines § 15125(a))  The FED was commenced in 2010, yet relies on a 2005 Baseline with updated information for 2010.  A 2010 Baseline should be adopted for the FED evaluation and Revised 2010 Commitments.
The Commitments rely on the assumption that the four railyards chosen are “high-priority railyards,” meaning that the PM emissions at these railyards are beyond those at other railyards statewide and result in the greatest health risks to nearby communities.  While this assumption may have been true in 2005, by 2010 when the FED was commenced emissions and health risks dropped substantially at some of the railyards.  For instance, individual cancer risk at BNSF San Bernardino dropped from 2,500/million to 650/million from 2005 to 2010, where its predicted reduction was to 1,400/million.  UP ICTF/Dolores dropped from 800/million to 190/million, a huge reduction.  These numbers are significant in that other railyards with high PM emissions and significant health risks may, as of 2010, have greater health risks than these “high-priority” yards.  For instance, in 2005 UP Roseville had a cancer risk of 645/million, BNSF Barstow 450/million, UP Oakland 460/million, and UP City of Industry 450/ million.  (“Technical Options to Achieve Additional Emissions and Risk Reductions from California Locomotives and Railyards,” p. 155)  Has the risk of these railyards been reduced below the risk at the four railyards covered by the Revised 2010 Commitments? Negative air quality and health risk impacts to other railyards from the Commitments may be greater if the Revised 2010 Commitments limit regulation and petitioning for stricter regulation at railyards that have more significant health risks and PM emissions than those covered by the commitments.
COMMENTS ON REVISED 2010 COMMITMENTS
2005 Baseline
The 2005 Baseline excludes significant sources of emissions from the Commitments.  The 2010 Commitments do not seek to reduce PM emissions from passenger locomotives and exclude other significant sources of emissions.  BNSF San Bernardino excludes 0.15 tons per year (tpy) and BNSF Hobart excludes 0.5 tpy of PM emissions from passenger locomotives.  The Commitments also exclude 3.4 tpy of PM emissions from the 2010 Commitments for emissions generated 0.5 miles outside of the UP ICTF Dolores Railyards.  These emissions must be included in the Baseline and Commitments in order to accurately portray PM emissions and Health Risks at the railyards, and thereafter to reduce PM levels at these railyards to the greatest extent possible.  As is, the Commitments do not accurately portray the extent of the PM emissions and Health Risks at these railyards and do not seek to reduce PM or health risks below a level of significance.
BNSF San Bernardino Revised 2010 Commitments

The first Commitment to reduce 2005 diesel PM by at least 45 percent by 2011 has already been met, as has its 2013 commitment.  The schedule to meet emission reductions should accordingly be accelerated to achieve the most reductions in the fastest period of time, so as to reduce health risks to residents as soon as possible.  Accordingly, the Commitments should be altered to require a 68% reduction by 2013, 73% by 2015, and 85% by 2017.  
To reduce emissions to 85 percent by 2020 will not require further implementation of emissions controls or PM reductions (eg. by replacing, repowering, or remanufacturing locomotives or railyard equipment) if the railyards experience a decrease in activity or if activity is shifted to other railyards.  The Commitments should include a provision that should a decrease in activity or no growth be experienced, further reductions may be required by ARB upon, for instance, notice and consultation with the railyards to determine feasibility, and an administrative hearing if necessary.

As projected with increased railyard lifts/activity, BNSF will only need to reduce emissions by 3.4 tons in 2020 pursuant to the commitments.  This ton per year reduction may be adjusted for several reasons: 1) ARB updates the 2005 Baseline number or 2) if ARB reduces the stringency or extends the effective date of locomotive emission standards.  Hence the actual tons reduced by the Commitments alone by 2020 may be reduced to near zero or zero through changes in calculations/ methodologies or changes in regulations.  Project benefits therefore are illusory and uncertain.  This potential reduction in project benefits is not evaluated or considered, and instead only mentioned in passing, such as in the fine print of the footnotes to Table B-1. Once the Commitments go into effect, the reduction levels must be set and immovable based upon the reductions from the set and unchangeable baseline as presently calculated.  
The second commitment in the summary, that BNSF plans to complete the replacement or repower older switch and medium horsepower locomotives, merely restates an existing BNSF plan.  This commitment is not binding, is unenforceable, and is not required by the Commitments.  As this plan is not required by the Commitments, it should be removed from the Commitments so as not to mislead the public and decisionmakers concerning the project benefits.
The third commitment and others, requiring evaluation and recommendations for operational changes at railyards, fail to require that any feasible changes be required to be implemented.  As is, the only commitment is to evaluate and recommend changes, not to require that all technologically and economically feasible improvements be required.  Also, there should be a provision stating that reduction of health risks is more pressing than PM emission reductions if changes result in a tradeoff between the two (for example, if moving a gate increases PM emissions but significantly decreases health risks to area residents, it is nonetheless beneficial and should be considered and implemented).  Lastly, BNSF should be required to conduct this evaluation more than once, perhaps biannually, as operational changes which are infeasible may become technically or economically feasible over time.

For BNSF San Bernardino, the options for operational changes required to be evaluated include:

1) Electric infrastructure to support operation of RMG cranes and stationary transport refrigeration units

2) Relocation of the truck gate (which has apparently already been assessed in 2008)

3) Relocation of diesel-fueled yard tractors

4) Relocation and reduction in hours of operation of diesel fueled transport refrigeration units.

These additional options are not required to be evaluated at BNSF San Bernardino and should be included, or a reason why they were not included must be explained:

5) Automated gate system to provide access for trucks to the railyard.

6) Installation of a stationary collection system to reduce locomotive maintenance and service related emissions

7) Relocation of locomotive maintenance and service facilities, including associated essential idling emissions
As stated above, none of the informational provisions of the Commitments fail require that any further PM reduction strategies be adopted.  The additional options 1-4 listed above need only be evaluated, not implemented prior to 2020, even if identified to be feasible, despite the fact that emission remain well of accepted thresholds of significance of 10 cancers/million.  If the options are found to be feasible, they must be required to be implemented to reduce health risks to the greatest extent.
Relying on BNSF to self-report emissions levels, reduction levels, and operation of below Tier 0 locomotives will result in uncertain reporting and emissions verification.  Independent verification by ARB is minimal and inadequate.  Also, there are no set and specified methodologies to ensure continued accurate, equivalent, and comparable reporting throughout the life of the Commitments and across railyards. Instead, the 2006 Methodology or its revisions may be used.  Depending on the changes in methodologies, the PM emissions inventories may be seen to change while actual emissions remain the same. Where updated methodologies are used, the 2006 Methodology must be used as well to provide exactly comparable results.  The gathering of data must also be strictly controlled and detailed so that data used year by year is comparable.  
Also, as written emissions inventories need only include activity information “to the extent reasonably available”; ARB should define specifically the activity information required and provide that additional information be provided to the extent reasonably available to ensure that activity information remains comparable and trackable. This is particularly important in predicting emissions for interim emissions inventories where the inventories are based on previously conducted inventories.
Similarly, health risk assessments prepared by ARB must compare results using the same methodologies and future year methodologies.  Similar methodologies will yield incomparable results and must not be permitted.  As currently drafted in the Commitments, if health risks do not decline with emission reductions and reduction plans ARB only has the right to include that information in comments on the plans.  This fails to require that BNSF alter the plan pursuant to ARB’s comments in order to reduce health risks. The Commitments must be revised to require not only that ARB include that information in comments on BNSF’s plans but that BNSF subsequently alters its plans to reduce health risks pursuant to ARB’s comments or be subject to some form of enforcement action.
The Commitment to follow through on Final Emission Reduction Plans is flawed in that BNSF may, without ARB review or approval, determine to take alternate actions not identified in the Plans with only the requirement that ARB be notified of the change and reason for the change.  ARB review of the change and any determination that a change is deficient would not trigger the preliminary determination of non-compliance, opportunity to fix, or administrative appellate review.  The Commitments must provide ARB with the right to review any changes, determine whether such changes are sufficient or deficient, and take any enforcement action needed if the alternation to Plans results in non-compliance.
These lobbying and policy related actions should not permit BNSF to renege on its commitments pursuant to the “poison pill” provision of the Commitments:

1) Pursue federal legislation to expand ARB authority to adopt regulations for in-use locomotives;

2) Petition US EPA to strengthen existing federal locomotive regulations.

These provisions are incredibly vague.  What constitutes pursuing or petitioning?  Would supporting federal regulations be enough to permit BNSF to withdraw?

Under paragraph 10a, the Commitments state that the provisions of Section 9 are the exclusive remedies for non-compliance.  This should be clarified to state that the only enforcement action which Intended Beneficiaries are entitled to sue upon are those provisions listed in Section 9.  ARB does not limit its authority to act should BNSF fail to comply with the Commitments.  The 45 day notice and opportunity to cure required of intended beneficiaries is excessive and should be reduced to 30 days.

Pursuant to the Commitments, pre-Tier 0 locomotives may still operate at other California railyards, they may only not be based at such railyards.  Accordingly, BNSF may relocate its pre-Tier 0 locomotives in a manner where they operate regularly at other California railyards, but are not determined to be based there.  This language must be altered to preclude pre-Tier 0 locomotives formerly operating at the BNSF San Bernardino railyard from operating at other California railyards by barring such locomotives from operating within California railyards more than 25 annual hours or 25 percent of miles travelled or 25 percent of annual diesel fuel consumption, or a similar amount of time.
Paragraph 12 permits BNSF and ARB to amend the Commitments to withdraw or modify specific provisions.  Such action may have a significant effect on the environment and will likely be a “project” subject to CEQA analysis and review.  At the very least notice and public hearing prior to making amendments to the Commitments must be required.
The “poison pill” provision permitting BNSF to back out of the Commitments, paragraph 12, is too broad and vague.  For instance, BNSF may back out if any agency other than ARB requires BNSF to perform an action affecting the railyard that is substantially similar to actions taken in the Commitments.  Paragraph 12b. fails to specify which, how many, or what types of similar actions need occur to permit withdrawal.  What if a federal regulation requires similar reporting to the Commitments?  Is BNSF then allowed to withdraw from the commitment to reduce PM emissions?  This is unclear in the Commitments.
Withdrawal from the Commitments may also occur if the administrative process is invoked due to non-compliance pursuant to paragraph 12b.  Basically, if BNSF fails to meet its commitments and ARB makes that determination, and the panel agrees, then BNSF is “bound” by that determination, but may then withdraw from the Commitments altogether.  A binding determination would mean nothing if BNSF may then withdraw from the Commitments altogether.  Should BNSF disagree with ARB’s determination, there is therefore no manner for ARB to enforce the provisions of the Commitments, despite extensive discussion of their enforceability, verification, etc. in the Commitments and FED.  BNSF may just withdraw.

If BNSF withdraws from the Commitments for the reasons detailed in the Commitments at paragraph 12a, there is no assurance that the progress already made will be maintained.  The anti-backsliding provision, paragraph 13, requires only that emissions reductions that were achieved through the last compliance period be substantially maintained if BNSF withdraws pursuant to 12b or other reasons.  If BNSF withdraws pursuant to 12a, meaning ARB acted without a final determination of non-compliance, there is no requirement that BNSF maintain any progress previously achieved.  

Furthermore, with any withdrawal, including those covered by the anti-backsliding provision, only emission reductions “achieved by implementation of these Revised 2010 Commitments” need be substantially maintained. (¶13)  As substantial reductions have already been achieved and will be achieved as part of existing regulations, it is uncertain how much backsliding, if any, will be precluded.  This provision must be rewritten to mandate that the emissions reductions achieved in any manner and for any reason, as measured at the last compliance deadline, must be maintained.  
Also concerning the anti-backsliding provision, growth is not taken into account in maintaining emissions reductions should BNSF withdraw from the Revised Commitments.  Further, there is no provision for any verification of the accuracy of the report demonstrating maintenance of progress towards emission reductions.  ARB or an independent auditor must be required to verify any emissions reductions should BNSF withdraw from the Commitments.
Lastly, the effective date of the Commitments must not be subject to amendment without notice and a public hearing, as such an action will likely have significant environmental effects and be subject to CEQA.

BNSF Hobart Railyard

For the most part, see the above comments re: BNSF San Bernardino.

As with BNSF San Bernardino, the first commitment of a 55% reduction by 2011 has already been met, and the schedule should be accelerated accordingly, 65% by 2011, 76% by 2013, 78% by 2015, and 85% by 2017.  Similarly, once the Commitments go into effect, the reduction levels should be set and immovable based upon the delineated baseline and reductions therefrom in the Commitments and FED.

For BNSF Hobart, the options for operational changes required to be evaluated include:

1) Electric infrastructure to support operation of RMG cranes and stationary transport refrigeration units

2) Relocation of the truck gate, automated gate system and/or installation of a bridge to provide access for trucks to the railyard.
3) Relocation of diesel-fueled yard tractors and transport refrigeration units.

These additional options are not required to be evaluated at BNSF Hobart and should be included, or a reason why they were not included must be disclosed:

4) Reduction in hours of operation of diesel fueled transport refrigeration units.
5) Installation of a stationary collection system to reduce locomotive maintenance and service related emissions

6) Relocation of locomotive maintenance and service facilities, including associated essential idling emissions

UP Commerce

See the above comments re: BNSF San Bernardino.
The second commitment in the summary is not followed up elsewhere in the commitments and is unenforceable.  Namely, UP commits to ensure that any additional switch or medium horsepower locomotives that operate within the railyard meet specified emission levels.  This is vague and not a requirement of the Commitments.  This commitment must be included within the Commitments themselves and clarify that all switch and medium horsepower locomotives that operate within the railyard more than 25 annual hours or 25 percent of miles travelled or 25 percent of annual diesel fuel consumption meet the emission levels specified.  Otherwise, it should be removed so as not to mislead the public and decisionmakers as to the benefits which may be attributed to the Commitments.
For UP Commerce, the options for operational changes required to be evaluated include:

1) Installation of a stationary collection system to reduce locomotive maintenance and service related emissions
2) Electric infrastructure to support operation of RMG cranes and stationary transport refrigeration units

3) Relocation of diesel-fueled yard tractors

4) Relocation of locomotive maintenance and service facilities, including associated essential idling emissions.
These additional options are not required to be evaluated at UP Commerce and should be included, or a reason why they were not included must be disclosed:

5) Relocation and reduction in hours of operation of transport refrigeration units.

6) Relocation of the truck gate and/or automated gate system to provide access for trucks to the railyard.
UP ICTF/Dolores

See the above comments re: BNSF San Bernardino.

The second commitment in the summary is not followed up elsewhere in the commitments and is unenforceable.  This commitment must be included within the Commitments themselves and clarify that all switch and medium horsepower locomotives that operate within the railyard more than 25 annual hours or 25 percent of miles travelled or 25 percent of annual diesel fuel consumption meet the emission levels specified, and provide enforcement provisions for failure to comply with this Commitment.

UP ICTF/ Dolores has already met all of the Commitments to reduce PM emissions through 2017, and is expected to continue to meet its Commitments accounting for both growth and existing regulations.  The only Commitment not yet achieved is the 2020 Commitment to reduce emissions to 85% below 2005 levels.  Accordingly, the schedule should be accelerated for this railyard to require that an 85% reduction occur by 2013 at the latest, and further reductions by 2020 to continue working towards reducing emissions and health risks below a level of significance.  

Furthermore, a sound and enforceable anti-backsliding provision is particularly essential for this railyard, and must mandate that emission reductions already achieved at UP ICTF/Dolores prior to entering into the Commitments be maintained.   

For UP ICTF/Dolores, the options for operational changes required to be evaluated include:

1) Installation of a stationary collection system to reduce locomotive maintenance and service related emissions

2) Electric infrastructure to support operation of RMG cranes and stationary transport refrigeration units

3) Relocation of the truck gate 

4) Relocation of diesel-fueled yard tractors and transport refrigeration units.

5) Relocation of locomotive maintenance and service facilities
These additional options are not required to be evaluated at UP ICTF/Dolores and should be included, or a reason why they were not included must be disclosed:

6) Automated gate system to provide access for trucks to the railyard.

7) Reduction in hours of operation of diesel fueled transport refrigeration units.
COMMENTS ON CEQA FUNCTIONAL EQUIVALENT DOCUMENT

CEQA was adopted as a disclosure and transparency document.  The theory is that by providing a document that adequately describes the environmental consequences of a project to decision makers and the public, the decision makers will make a rational decision based upon the true environmental consequences of the project and if they do not, the electorate can hold them accountable for their decisions.  The core of this statutory structure is the adequacy of the environmental document prepared as an informational document.  Unfortunately, the FED for this Project fails as an informational document by misleading decision makers and the public as to the extent and severity of the project’s environmental impacts, and the minimal or possibly non-existent project benefits.  
The Project description in the FED is inadequate as it fails to describe the whole Project’s characteristics and the precise boundaries of the project.  “An accurate, stable, and finite project description is the sine qua non of an informative and legally sufficient EIR.”  (San Joaquin Wildlife Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 Cal.App. 4th 713, 730.)  The Project description and project characteristics must include that CARB agrees to be bound not to pursue regulation, as described at paragraph 9a, for any railyards statewide. The Project boundaries must be described as the entire state, as the “poison pill” provision tying CARB’s hands will have state-wide repercussions.  By failing to include these Project characteristics in the FED, CARB misleads the public regarding the real scope of the Project.  Further deficiencies of the FED are a direct result of an inadequate project description, as described below.
The FED fails to adequately evaluate project impacts.  CEQA requires that public agencies document and consider the environmental implications of their actions, as well as inform the public of environmental consequences of the proposed action.  (Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal. 3d 553.)  An adequate EIR must evaluate all potentially significant environmental impacts of a proposed project, including all phases of the project; direct and indirect impacts; and short-term and long-term impacts. (California Code of Regulations., tit. 14 § 15126, 15126.2.) An EIR must evaluate local as well as regional impacts.  (California Code of Regulations., tit. 14 § 15125, 15126.2.)  Despite comments directed at the deficiency, the FED fails to evaluate impacts to railyards not covered by the 2010 Commitments.  The FED provides no reasoning based on substantial evidence for failing to evaluate these indirect and regional project impacts.  The FED therefore continues to fail to evaluate impacts from the whole of the 2010 Commitments.  The FED fails as an informational document.
In particular, by omitting other state-wide railyards from the project description, the FED fails to evaluate potential air quality impacts to other railyards by entering into these Commitments.  These impacts may arise from transferring high emissions locomotives to operate at these other railyards or by entering into an agreement not to undertake regulation or other actions as detailed at paragraph 9a of the Commitments.  The project may result in significant air quality impacts, and associated health risks at these other railyards which were not evaluated in the FED.  

As a result of the faulty Project description omitting statewide impacts and analysis omitting consideration of the “poison pill” provision and agreement to bar the actions listed at paragraph 9a statewide, the alternatives analysis fails to accurately compare benefits and environmental impacts of the project and alternatives.  When all adverse environmental impacts at all railyards statewide are accounted for, the alternatives would likely be considered preferable to the project upon comparison.
The discussion of project impacts is highly conclusory, vague, and not based on substantial evidence in the record.  The FED fails as an informational document by failing to, in any meaningful way, assess impacts.  CEQA provides that the discussion of impacts “shall include summarized technical data, maps, plot plans, diagrams, and similar relevant information sufficient to permit full assessment of significant environmental impacts by reviewing agencies and members of the public.”  (Guidelines § 15147.)  This information is essential to inform decision makers and the public about potential significant environmental effects of a project and to identify ways to reduce or avoid adverse impacts.  (Guidelines § 15002(a)(1), (2).)  Adequate evaluation also demonstrates to “an apprehensive citizenry that the agency has, in fact, analyzed and considered the ecological implications of its action.” (Guidelines § 15003(d).)  
This is simply not the case here, where rather than analyzing the impacts of the project the FED merely concludes that impacts may occur and are therefore significant and immitigable.  For instance, with regards to noise impacts, the FED fails to describe potential noise levels or amount of noise generating equipment anticipated for use at each railyard.   No noise studies were conducted.  No attempts were made at evaluating worst case scenarios for this impact at any of the railyards.  Rather, the FED makes vague statements, found elsewhere as well, that ARB cannot predict impacts at this time.  The FED then concludes that impacts may be potentially significant and are unavoidable.  This fails to in any way analyze and evaluate impacts as required by CEQA, and fails to consider the extent of the impact to be expected.   The FED therefore fails as an informational document.
Cumulative impacts are not adequately analyzed in the FED.  

Even concerning the projected benefits, the FED fails to provide documentation or data in support of the emissions reductions stated. Methodologies and inventories are conspicuously absent throughout most of the FED and even the documents incorporated by reference. There is simply no evidence in the FED to support of the conclusions made.
Moreover, the benefits stated to occur as a result of the 2010 Commitments are entirely uncertain and illusory, as discussed in detail above.  The compliance deadlines and/or reduction levels for PM Reductions from the 2005 Baseline will be adjusted to require fewer reductions or longer compliance deadlines if ARB or US EPA reduce the stringency or extend the effective date of existing locomotive emissions standards.  The 2005 Baseline itself may be adjusted based on updated methodologies, further reducing potential emission levels.  There are no specifications set out for the installation and location for PM monitors.  There are no requirements preventing the railroads from relocating dirtier equipment, other than pre-Tier 0 locomotives, to other railyards not covered by the Commitments.  There are no requirements preventing the use or movement of pre-Tier 0 locomotives at California railyards. There will be no verification by an independent auditor of equipment, inventories, or other information or data provided by the railroads; rather the statement of emissions reductions by the railroads will, for the most part, be taken at face value.  No further emissions reductions need occur if no growth occurs at the railyards.  Any attempt by ARB to enforce any of the provisions of the Commitments will permit the railroads to withdraw from the Commitments.  All in all, the project is not certain to generate any benefits at the four railyards, but may result in significant and unmitigated adverse impacts at these railyards and others. 

The FED states that Pre-Tier 0 locomotives do not regularly operate at the four high priority railyards, yet fails to ban their use at these railyards or detail their current operational practices at these and other yards statewide.  Moreover, the railyards only commit to report pre-Tier 0 locomotive operation at the railyards when they operate in those yards for more than 5 consecutive days.  This commitment, like several others, is entirely unenforceable and is based entirely on the railyards’ optional compliance. This will greatly understate their operation at these railyards in the future and will understate their impact to PM emissions at these yards  There is also no requirement that these evaluations occur at any of the other potentially impacted railyards statewide.  

The FED fails to effectively consider mitigation measures or alternatives.  CEQA requires that where feasible mitigation exists which can substantially lessen the environmental impacts of a project, all feasible mitigation must be adopted.  In this way CEQA goes beyond its informational role to require that projects substantively lessen their negative effects on the environment.  Here, rather than evaluate and require mitigation to reduce the potential adverse effects of the project, the FED states that ARB does not have any land-use authority over the railyard and cannot require any mitigation.  This statement ignores the many other ways that mitigation may be required for this project’s significant adverse impacts, such as writing such measures into the Commitments or contract in order to requiring that the railyards meet certain performance standards for noise, traffic, etc. or implement certain mitigation measures.  The FED fails entirely to consider feasible mitigation and to thereafter adopt any such mitigation.
The following additional mitigation measures should be required of the project as they are feasible and would reduce potential adverse impacts of the project:

1. Temporary noise barriers must be installed during project construction.

2. Where technically feasible, utilize only electrical construction equipment

3. During construction, the developer shall require that all contractors turn off all construction equipment and delivery vehicles when not in use and prohibit idling in excess of 3 minutes.

4. Keep new transportation facilities away from vibration sensitive areas. 
5. Maintain quality pavement conditions that are free of bumps, pot holes, pavement cracks, differential settlement in bridge approaches or individual pavement slabs, etc.
6. Schedule construction activities for times when it does not interfere with vibration or noise- sensitive operations (e.g. night time). 
7. Provide temporary traffic controls such as a flag person, during all phases of construction to maintain smooth traffic flow.

8. Provide dedicated turn lanes for movement of construction trucks and equipment on- and off-site.

9. Reroute construction trucks away from congested streets and sensitive receptor areas.
10. Configure construction parking to minimize traffic interference.
The scope of alternatives selected for evaluation is unreasonable, the discussion of alternatives is inadequate, and findings concerning alternatives are unsupported by substantial evidence.  An adequate EIR must consider a reasonable range of alternatives to the proposed project. The alternatives must be designed to meet basic project objectives and lessen or avoid significant environmental impacts. (Guidelines § 15126.6(a).)  The discussion of alternatives should include sufficient information to allow evaluation, analysis, and comparison with the proposed project, and show the analytic route the agency took from evidence to conclusion.  (Guidelines § 15126.6(d); Laurel Heights, supra, 47 Cal.3d at 404.)  Feasible alternatives which would substantially reduce adverse impacts must be adopted.  (Gov. Code § 60006.)

Here, the FED evaluates only four alternatives (a) No Project; (b) an ARB regulation for non-preempted locomotives; (c) an ARB regulation for zero-emission cargo handling at intermodal railyards; and (d) an ARB regulation for railroad risk reduction audits, plans, and measures.  The evaluation of alternatives is severely lacking and fails to evaluate and consider the issues involved.   For instance, the FED states that Alternatives C and D are infeasible because, in part, “There are also serious questions about legal authority, costs, and technical feasibility associated with implementation of these alternatives as compared to the proposed Revised 2010 Railyard Commitments.”  The purpose of evaluating alternatives is to consider these issues and determine whether the alternatives are feasible, not merely point out that they may exist.  The FED fails to analyze the feasibility of these alternatives.  The following additional comments pertain to the evaluation of alternatives in the FED:
Alternative B- ARB regulation for non-preempted locomotives:

1. The discussion states that litigation could delay the benefits of this alternative.  This is true for any alternative, including the project, and should not be relied on to dismiss this alternative as infeasible.
2. The analysis states that the railroads could convert their non-preempted locomotives to Tier 0 + emissions standards.  However this alternative is deemed infeasible as it would result in little or no benefits.  To the contrary, emissions rates could be reduced by up to 16 tons per year statewide according to the FED.  Moreover, there is no evidence in the FED of how often these pre-Tier 0 locomotives access or work in the four Commitment railyards.  An additional 16 ton per year reduction statewide would exceed the 12.5 ton reduction attributable to the Commitments alone by 2020, and could well exceed actual reductions once growth and adjustments are accounted for.  This alternative may better achieve the project objectives when compared to the project, if statewide benefits are considered.
3. The analysis finds that noise would not be reduced since upgraded locomotives would not occur at the four priority railyards.  This analysis is fundamentally flawed, as Alternative B would not result in the noise impacts expected with the 2010 Commitments, which would arise from construction and operational changes at the four priority railyards.  Hence this alternative would result in fewer noise impacts compared to the project, as it would not increase noise at the railyards.  Similarly by not creating additional impacts to light/glare and traffic, this alternative would reduce impacts to aesthetics and traffic when compared to the project.  This alternative is therefore environmentally superior to the project, would substantially achieve the project objectives, and therefore should be adopted in lieu of the project.
Alternative C-Electrification of Railyards

1. This alternative purports to include the option of replacing diesel trucks with electric yard trucks, but fails to seriously consider this alternative.  This alternative could be promptly implemented, as no construction need occur, and if implemented by 2015 could result in emission reductions by 3.01 tons/yr (70% of 4.3tons).  The discussion of this alternative therefore understates its benefits and ability to achieve the project objective.  Moreover, this alternative would reduce all negative impacts compared to the project, and would even go so far as to reduce noise below existing levels.  This alternative would also not preclude further regulation, unlike the 2010 Commitments, and PM emissions could be reduced further at the four yards and across the state by other regulations or other means.

2. The cost analysis fails to explain how or why infrastructure for the RMG cranes essentially doubles the costs of the cranes.  The determination that RMG cranes are economically infeasible is not based on evidence in the FED.
3. The analysis of emissions reductions from replacement to RMG cranes looks only at emission levels in 2020, despite the fact that the alternative would be implemented in 2016.  Reduction of a maximum of 2.6 tons is therefore erroneous, and reductions would in fact be closer to 4.3 tons per year in 2016.  RMG cranes would therefore result in greater benefits when compared to the project.
Alternative D- ARB Regulation requiring Risk Reduction Audits, Plans, and Measures

1. The analysis again relies on RMGs and fails to seriously consider electrification of yard trucks, which would not result in traffic impacts and would be less costly.

2. The analysis concludes that this alternative could reduce emissions by 7.4 tons/year by 2020.  However, the analysis also states that time for reduction below a level of significance could be reduced to less than 5 years.  Hence this alternative could reduce emissions further, sooner.  This was not discussed in staff’s evaluation.  As this alternative would reduce potential impacts to aesthetics and noise, and traffic if yard trucks instead of RMGs were used, and would substantially achieve the project objective, it was improperly deemed infeasible.

3. Again, further regulations or commitments would not be precluded with this alternative, hence further reductions could occur through the development and implementation of regulations barred in the Commitments.
4. Evaluation of this alternative is largely non-existent in the FED, as with most of the FED.
The FED fails to consider any mix of alternatives which would reduce PM emissions and health risks below a level of significance at these four railyards or any other statewide.  In this way the FED fails to consider a reasonable range of alternatives to the project and demonstrates that the FED acts merely to rationalize the project and lacks the flexibility required by CEQA.  Any combination of the above alternatives would substantially reduce PM emissions, be enforceable and certain to reduce PM emissions and health risks, and would not result in the adverse impacts of the project.  A combination of the above alternatives must be considered and adopted.
Control of locomotive idling during maintenance operations, through the use of ALECS (hood/bonnet) was found to be technically feasible, and not found to be economically infeasible.  However this alternative was not considered.  The use of ALECS would reduce NOx and PM emissions by 90 percent and must be required.  At the very least, the use of ALECS must be evaluated in detail as a project alternative.
In addition, other alternative replacement/retrofit requirements implemented statewide are feasible and were not considered for fear of pre-emption.  These include:

1. Replace 152 Tier 0 or older switch locomotives with Tier 3 Ultra-Low emitting switch.

2. Retrofit 244 gen-set switch with NOx and PM emission controls

3. Repower 400 older medium horsepower with low emitting engines

4. Retrofit 400 low-emitting medium horsepower with NOx and PM emission controls.

5. Revamp 322 diesel yard trucks statewide with electric-powered yard trucks.

6. Consideration of an indirect source rule.

7. Dual-mode  locomotives and electrification of railyards.

8. Rail electrification/ electrification of locomotives, not merely electrification of railyards such as yard trucks or RMG cranes.  

These alternatives are not facially infeasible and must be considered in the FED.  Potential preemption issues must be considered in light of the most recent case law interpreting these central issues.
The FED continually overstates the benefits expected from this project.  It is essential that ARB provide data and documentation for its calculations and assumptions made so that the public and decision-makers may evaluate the accuracy and credibility of such statements.  ARB must also define and describe a methodology used for fleet inventories and emissions calculations, so that apples to apples comparisons may be made regarding current impacts and future emissions reductions.  
Emissions at other railyards statewide should be considered as well as they will also be effected by the project.  The analysis fails entirely to consider impacts from the inability to pursue any regulatory approach in the future.  For a reduction of 12.5 tons/year of diesel PM per year at only these four railyards, ARB is tying its hands to regulate and take other actions with respect to the railroads and any other railyards statewide pursuant to paragraph 9a.  Health risk impacts and PM emissions at these railyards are not considered in the FED, despite the fact that, at the very least, health risks and PM emissions will likely not be reduced below a level of significance at these railyards as an indirect result of this project.  This impacts must be considered.
The FED needs to consider that varying the railyard operations to reduce PM emissions may increase health risks.  The Commitments should be altered to ensure that operational changes always reduce health risks.

Should ARB choose to regulate in the future without using the enforcement provisions, the 2010 Commitments may result in no benefits and the railroads may choose to backslide below emission reductions already achieved not only by these 2010 Commitments but by previous commitments as well.  Additionally, if ARB attempts to enforce the Commitments, the railroads may backslide below reductions achieved prior to entering into the Commitments or as a result of other actions.  The impacts from potential backsliding are not considered in the FED.
STATEMENT OF OVERRIDING CONSIDERATIONS
Adoption of a Statement of Overriding Considerations, or functionally equivalent version, would be improper with this project where significant environmental impacts may occur in exchange for few to no benefits. CEQA Guidelines § 15093 (b) provides that when the agency approves a project which will result in the occurrence of significant effects which are identified in the final EIR, but are not avoided or substantially lessened, the agency shall state in writing the specific reasons to support its action based on the final EIR and/or other information in the record. The decision to approve a project in spite of significant environment impacts requires the decision-making agency to balance the economic, legal, social, technological, or other benefits of a proposed project against its unavoidable environmental risks. (Guidelines § 15093(a).)  However, the Statement of Overriding Considerations shall be supported by substantial evidence in the record. (Id.) 

Here, the Commitments are unlikely to result in any benefit, in exchange for possibly significant noise, traffic, and aesthetic impacts, in addition to potential statewide impacts to air quality at other railyards not considered in the FED.   Any decision to approve the project with significant environmental impacts and potentially no benefit would be entirely unsupported by substantial evidence in the record and therefore improper. 
Thank you for your consideration of the above comments.
Sincerely,
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Raymond W. Johnson

JOHNSON & SEDLACK
RAYMOND  W.  JOHNSON,  Esq. AICP

26785 Camino Seco

Temecula, CA 92590

(951) 506-9925

(951) 506-9725 Fax

 (951) 775-1912 Cellular

Johnson & Sedlack, an Environmental Law firm representing plaintiff environmental groups in environmental law litigation, primarily CEQA. 

City Planning:

Current Planning

·  Two years principal planner, Lenexa, Kansas (consulting)

· 
Two and one half years principal planner, Lee's Summit, Missouri

· 
One year  North Desert Regional Team, San Bernardino County

· Twenty-five years subdivision design: residential, commercial and industrial 

· Twenty-five years as applicants representative in various jurisdictions in: Missouri, Texas, Florida, Georgia, Illinois, Wisconsin, Kansas and California

· Twelve years as applicants representative in the telecommunications field


General Plan

· 
Developed a policy oriented Comprehensive Plan for the City of Lenexa, Kansas.

· 
Updated Comprehensive Plan for the City of Lee's Summit, Missouri. 

· 
Created innovative zoning ordinance for Lenexa, Kansas.

· Developed Draft Hillside Development Standards, San Bernardino County, CA. 

· Developed Draft Grading Standards, San Bernardino County.

· Developed Draft Fiscal Impact Analysis, San Bernardino County 


Environmental Analysis

· 
Two years, Environmental Team, San Bernardino County

·   Review and supervision of preparation of EIR's and joint EIR/EIS's

· Preparation of Negative Declarations 

· Environmental review of proposed projects

· 
Eighteen years as an environmental consultant reviewing environmental 
documentation for plaintiffs in CEQA and NEPA litigation

Representation:

· Represented various clients in litigation primarily in the fields of Environmental and Election law.  Clients include:

· Sierra Club

· San Bernardino Valley Audubon Society

· Sea & Sage Audubon Society

· San Bernardino County Audubon Society

· Center for Community Action and Environmental Justice

· Endangered Habitats League

· Rural Canyons Conservation Fund

· California Native Plant Society

· California Oak Foundation

· Citizens for Responsible Growth in San Marcos

· Union for a River Greenbelt Environment

· Citizens to Enforce CEQA

· Friends of Riverside’s Hills

· De Luz 2000

· Save Walker Basin

· Elsinore Murrieta Anza Resource Conservation District
Education:

· B. A. Economics and Political Science, Kansas State University 1970

· Masters of Community and Regional Planning, Kansas State University, 1974

· Additional graduate studies in Economics at the University of Missouri at Kansas City

· J.D. University of La Verne. 1997 Member, Law Review, Deans List, Class Valedictorian, Member Law Review, Published, Journal of Juvenile Law
Professional Associations:

· Member,  American Planning Association

· Member,  American Institute of Certified Planners

· Member,  Association of Environmental Professionals

Johnson & Sedlack, Attorneys at Law
26785 Camino Seco
12/97- Present

Temecula, CA 92590
 

(951) 506-9925

Principal in the environmental law firm of Johnson & Sedlack.  Primary areas of practice are environmental and election law.  Have provided representation to the Sierra Club, Audubon Society, AT&T Wireless, Endangered Habitats League, Center for Community Action and Environmental Justice, California Native Plant Society and numerous local environmental groups. Primary practice is writ of mandate under the California Environmental Quality Act.  

Planning-Environmental Solutions

26785 Camino Seco
8/94- Present

Temecula, CA 92590
 

(909) 506-9825

Served as applicant's representative for planning issues to the telecommunications industry.  Secured government entitlements for cell sites.   Provided applicant's representative services to private developers of residential projects.  Provided design services for private residential development projects.  Provided project management of all technical consultants on private developments including traffic, geotechnical,  survey, engineering, environmental, hydrogeological, hydrologic, landscape architectural, golf course design and fire consultants.

San Bernardino County Planning Department

Environmental Team
6/91-8/94

385 N. Arrowhead
 

San Bernardino, CA 92415


(909) 387-4099

Responsible for coordination of production of EIR's and joint EIR/EIS's for numerous projects in the county.  Prepared environmental documents for numerous projects within the county.  Prepared environmental determinations and environmental review for projects within the county. 

San Bernardino County Planning Department

General Plan Team
6/91-6/92

385 N. Arrowhead
 

San Bernardino, CA 92415
 

(909) 387-4099

Created draft grading ordinance, hillside development standards, water efficient landscaping ordinance, multi-family development standards, revised planned development section and fiscal impact analysis.  Completed land use plans and general plan amendment for approximately 250 square miles.  Prepared proposal for specific plan for the Oak Hills community.

San Bernardino County Planning Department

North Desert Regional Planning Team

15505 Civic
6/90-6/91

Victorville, CA
 

(619) 243-8245

 

Worked on regional team.  Reviewed general plan amendments, tentative tracts, parcel maps and conditional use permits.  Prepared CEQA documents for projects.

Broadmoor Associates/Johnson Consulting

229 NW Blue Parkway

Lee's Summit, MO 64063

(816) 525-6640
2/86-6/90

Sold and leased commercial and industrial properties. Designed and developed an executive office park and an industrial park in Lee's Summit, Mo. Designed two additional industrial parks and residential subdivisions.  Prepared study to determine target industries for the industrial parks. Prepared applications for tax increment financing district and grants under Economic Development Action Grant program.  Prepared input/output analysis of proposed race track  Provided conceptual design of 800 acre mixed use development.

Shepherd Realty Co.







   
Lee's Summit, MO 



6/84-2-86

Sold and leased commercial and industrial properties.  Performed investment analysis on properties.  Provided planning consulting in subdivision design and rezoning.

Contemporary Concepts Inc.

Lee's Summit, MO



  9/78-5/84

Owner



Designed and developed residential subdivision in Lee's Summit, Mo.  Supervised all construction trades involved in the development process and the building of homes.

Environmental Design Association

Lee's Summit, Mo.








 

Project Coordinator


6/77-9/78

Was responsible for site design and preliminary building design for retirement villages in Missouri, Texas and Florida.  Was responsible for preparing feasibility studies of possible conversion projects.  Was in charge of working with local governments on zoning issues and any problems that might arise with projects.  Coordinated work of local architects on projects.  Worked with marketing staff regarding design changes needed or contemplated.

City of Lee's Summit, MO

220 SW Main

Lee's Summit, MO 64063

Community Development Director




 4/75-6/77

Supervised Community Development Dept. staff.  Responsible for preparation of departmental budget and C.D.B.G. budget.  Administered Community Development Block Grant program.  Developed initial Downtown redevelopment plan with funding from block grant funds.  Served as a member of the Lee's Summit Economic Development Committee and provided staff support to them.  Prepared study of available industrial sites within the City of Lee's Summit.  In charge of all planning and zoning matters for the city including comprehensive plan.

Howard Needles Tammen & Bergendoff

9200 Ward Parkway

Kansas City, MO 64114

(816) 333-4800






5/73-4/75

Economist/Planner 

Responsible for conducting economic and planning studies for Public and private sector clients.  Consulting City Planner for Lenexa, KS.

Conducted environmental impact study on maintaining varying channel depth of the Columbia River including an input/output analysis.  Environmental impact studies of dredging the Mississippi River.  Worked on the Johnson County Industrial Airport industrial park master plan including a study on the demand for industrial land and the development of target industries based upon location analysis.  Worked on various airport master plans.  Developed policy oriented comprehensive plan for the City of Lenexa, KS.  Developed innovative zoning ordinance heavily dependent upon performance standards for the City of Lenexa, KS.
