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Dairy Environmental Justice Fund Comments on Draft Analysis of Progress toward
Achieving the 2030 Dairy and Livestock Sector Methane Emissions Reduction Target
(“Draft Analysis”)!

July 14, 2021

On behalf of the Dairy Environmental Justice Fund (“DEJF”’), we appreciate the
opportunity to provide the following comments and legal analysis of the statutory framework for
the Draft Analysis. The DEJF was formed to support legal, research, and advocacy efforts
regarding environmental and sustainability issues affecting the California dairy industry. Our
comments are focused solely on the statutory framework governing the Draft Analysis. These
comments recommend certain changes to the Draft Analysis to account for statutory directives in
Section 39730.7 of the Health and Safety Code which clearly frame the ARB’s authority over
enteric emissions in the dairy and livestock sector. These comments respectfully offer the
following recommendations on the Draft Analysis:

L The ARB should revise the Draft Analysis to clarify that enteric emissions must be
achieved through incentive-based mechanisms until such time as an administrative
record supports certain findings specified in Section 39730.7(f) of the California
Health and Safety Code.

II. The ARB should revise the Draft Analysis to reflect the language in Section

39730.7(b)(1) which requires the establishment of a 2013 emissions baseline based
solely on dairy and livestock manure management operations (“MMOs”).

DISCUSSION

I.  Section 39730.7(b)(1) Expressly Governs Livestock Manure Management
Operations and Dairy Manure Management Operations, Not Enteric Emissions.
Enteric Emissions are expressly addressed in Section 39730.7(f).

The Draft Analysis misinterprets the SB 1383 statutory framework. The Draft Analysis
states, “SB 1383 requires the California dairy and livestock sector to reduce methane emissions
from enteric fermentation and manure management to 40 percent below 2013 levels by 2030.”2
(emphasis added). This interpretation is inconsistent with the plain language of Section
39730.7(b)(1), which only provides authority for the reduction of methane emissions from

! See June 14, 2021 Draft Analysis, available at: https://ww2.arb.ca.gov/sites/default/files/2021-06/draft-
2030-dairy-livestock-ch4-analysis.pdf.

2 CARB 2030 Methane Emissions Analysis, p. 2.
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“livestock manure management operations and dairy manure management operations.”
Regulation of enteric emissions is governed and is expressly limited by Sections 39730.7(f) and

(&):

(f) Enteric emissions reductions shall be achieved only through
incentive-based mechanisms until the state board, in consultation
with the department, determines that a cost-effective, considering
the impact on animal productivity, and scientifically proven method
of reducing enteric emissions is available and that adoption of the
enteric emissions reduction method would not damage animal
health, public health, or consumer acceptance. Voluntary enteric
emissions reductions may be used toward satisfying the goals of this
chapter.

(g) Except as provided in this section, the state board shall not adopt
methane emissions reduction regulations controlling the emissions
of methane from dairy operations or livestock operations to achieve
the 2020 and 2030 greenhouse gas emissions reduction goals
established pursuant to the California Global Warming Solutions
Act of 2006 (Division 25.5 (commencing with Section 38500)).°

The Draft Analysis should be clarified as to the statutory authority under Section 39730.7(b)(1)
and the limitations and conditions of Sections 39730.7(f) and (g). The Draft Analysis should be
corrected to ensure that CARB and the various stakeholders are able to properly plan for the
emissions reduction needed to fulfill its obligations under Section 39730.7(b)(1) and focus on
voluntary, incentive-based emission reduction measures, as intended by the Legislature.

II.  Baseline 2013 Emission Levels Should Only Account for Dairy and
Livestock Manure Management Operations, not Enteric Emissions.

Dairy Environmental Justice Fund is concerned that the Draft Analysis’ 9 million metric
tons carbon dioxide equivalent (MMTCO2e) emission reduction target is based on “2013 levels”
that include enteric emissions. Interpreting the term “levels” to incorporate enteric emissions
into baseline levels is nether consistent with the express statutory language of SB 1383, Health
and Safety Code Section 39730.7, nor the legislative history of SB 1383.

In November 2019, Legislative Counsel Diane F. Boyer-Vine provided a legislative
counsel opinion to Assemblymember Jim Wood on whether the CARB could interpret “levels”
to include enteric emissions. Mr. Wood’s office has disclosed this letter, and a copy is provided
as Attachment A. The attached Legislative Counsel analysis concludes that Section 39730.7
“does not authorize the State Air Resources Board to adopt regulations that would require by
2030, the livestock and dairy industry to reduce methane emissions from livestock and dairy and
manure management operations MMOs by more than 40 percent below the level of methane

3 Cal. Health and Safety Code Section 39730.7.
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emissions produced by livestock and dairy manure management operations in 2013.”* Section
39730.7(b)(1) should be interpreted to clearly apply only to “manure management operations”
based on the express use of the term and absence of any reference to enteric emissions:

(b)(1) The state board, in consultation with the department, shall
adopt regulations to reduce methane emissions from livestock
manure management operations and dairy manure management
operations, consistent with this section and the strategy, by up to 40
percent below the dairy sector’s and livestock sector's 2013 levels
by 2030.

While we believe this statutory provision should only be applied to MMOs given the
express language, we also acknowledge that the phrase “dairy sector and livestock sector’s 2013
levels by 2030” could be susceptible to two reasonable interpretations.’ If a statute’s terms are
ambiguous, courts may look to a variety of extrinsic aids, including the ostensible objects to be
achieved, evils to be remedied, legislative history, public policy, contemporaneous
administrative construction, and statutory scheme to which the statute is part.®

There are two grammatically possible interpretations of Section 39730.7. The first
plausible interpretation is that methane emissions from industry MMOs are required to be
reduced, by 2030, by up to 40 percent below the 2013 levels of methane emissions caused by
industry MMOs (the “narrower interpretation”). Second, methane emission from industry
MMOs are required to be reduced, by 2030, by up to 40 percent below the 2013 levels of the
total methane emissions caused by the dairy and livestock sector (i.e., the “broader
interpretation”).

The context and the regulatory scheme in which Section 39730.7(b)(1) exists supports the
first, narrower interpretation. MMO emissions are the only source of methane emissions
mentioned in Section 39730.7 (b)(1). Enteric emissions are addressed separately in Section
39730.7(f), making clear that the Legislature intended for enteric emissions to be accounted for
separately from MMO emissions.

Moreover, Section 39730.7(b)(4) places the following five conditions on implementing
any regulations created pursuant Section 39730.7 (b)(1), which are clearly focused on MMO
emissions:

(A) The regulations are technologically feasible.
(B) The regulations are economically feasible considering milk and live cattle

prices and the commitment of state, federal, and private funding, among other
things, and that markets exist for the products generated by dairy manure

* Legislative Counsel Letter (Attachment A), p. 9.
> See, e.g., People v. Dieck, 209 P.3d 623, 625 (Cal. 2009).
® People v. White, 77 Cal. App. 3d Supp. 17, 21 (App. Dep't Super Ct. 1978).
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management and livestock manure management methane emissions reduction
projects, including composting, biomethane, and other products. The analysis shall
include consideration of both of the following:

(1) Electrical interconnection of onsite electrical generation facilities using
biomethane.

(i1) Access to common carrier pipelines available for the injection of digester
biomethane

(C) The regulations are cost effective.

(D) The regulations include provisions to minimize and mitigate potential leakage
to other states or countries, as appropriate.

(E) The regulations include an evaluation of the achievements made by incentive-
based programs.

Section 39730.7(b)(4)(B) specifically references MMOs, suggesting the Legislature was focused
on MMOs in drafting Section (b)(1), not enteric emissions. Sections 39730.7(b)(4)(A) and (C)
require the regulations be technologically feasible and cost effective. Section 39730.7 (f) places
an entirely separate requirement for findings related to enteric emissions that are distinct from
the five conditions specified for MMO regulations. Section 39730.7(f) expressly limits enteric
emission reduction measures to “incentive-based” emissions reductions measures until the ARB
makes certain determinations, including a finding of cost effectiveness. The establishment of
separate prerequisites for the ARB implementing regulations pursuant Section 39730.7(b)(1) vs.
Section 39730.7(f) suggests the Legislature intended for only emissions associated with MMOs
to be targeted.

Further, the legislative history also supports the narrow interpretation of Section
39730.7(b)(1). The Senate Committee on Environmental Quality and Senate Rules Committee
analyses describes the purpose of the Bill to reduce methane from MMOs:

Requires ARB, in consultation with the California Department of
Food and Agriculture (CDFA) to adopt regulations to reduce
methane emissions from livestock and dairy manure management
operations by up to 40% below 2013 levels by 2030.”

The Assembly Committee on Natural Resources analysis states:

Require ARB to adopt regulations to reduce methane emissions
from dairy and livestock manure management operations, subject to

7 Senate Committee on Environmental Quality Analysis (Aug. 31, 2016), p.3; Senate Rules Committee,
Senate Floor Analysis, p.3 (Aug. 31, 2016).
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the following limitations: i. Reductions are limited to 40% below
2013 levels by 2030;®

These analyses demonstrate that the Legislature did not intend for the CARB to calculate
baseline emissions “levels” under Section 39730.7(b)(1) to include enteric emissions.

Finally, in resolving statutory ambiguities courts have questioned whether a particular
interpretation would lead to an “absurd result.”® An interpretation that enteric emissions are
subject to the emissions baseline that is expressly focused on MMO emission reductions creates
an absurd result because the ARB would effectively establish an emission reduction requirement
for MMO emissions that are far greater than 40%. Put differently, if enteric emissions are
included in the denominator for emissions reduction levels, the ARB would need to require far
greater than 40% emission reductions from MMO measures. Requiring greater than 40%
emissions levels is at odds with the express authorization to require reductions “up to” 40%.
This is clearly not what the Legislature intended and would be an “absurd result,” as noted in the
attached Legislative Counsel opinion.

In conclusion, DEJF recommends that the ARB amend the Draft Analysis to make clear
that Section 39730.7 does not authorize the regulation of enteric emissions until certain
conditions are met under Section 39730.7(f). In addition, the Draft Analysis should be amended
to remove any enteric emission reduction targets from the overall SB 1383 emission reduction
target applicable to MMO emissions. The Dairy Environmental Justice Fund looks forward to
working with CARB on the development of voluntary, incentive-based measures to achieve
enteric emission reductions.

Respectfully submitted,

/s/
Brian S. Biering
Christian D. Briggs
Ellison Schneider Harris & Donlan, LLP
2600 Capitol Ave., Suite 400
Sacramento, CA 95816
www.eslawfirm.com
bsb@eslawfirm.com

Attorneys for the Dairy Environmental Justice Fund

¥ Senate Committee on Environmental Quality Analysis (Aug. 31, 2016), p. 6.
 Warner v. Kenny, 27 Cal. 2d 627, 629 (1946).
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ATTACHMENT A

November 2019 Letter from Legislative Counsel, Diane F. Boyer-Vine,
to Assemblymember Jim Wood regarding
Short-Lived Climate Pollutants: Dairy And Livestock
Industry: Methane Emissions Reductions - # 1915885
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‘Honorable Jim Wood
Room 6005, Scate Capitol

SHORT-LIVED CLIMATE POLLUTANTS: DAIRY AND LIVESTOCK
INDUSTRY: METHANE EMISSIONS REDUCTIONS - #1915885

Deﬂﬁ Mr. Wood:

You have asked whether Health and Safety Code section 39730.7 authorizes che
State Air Resources Board ro adopt regulations thar would require, by 2030, the livestock and
dairy industry to reduce methane emissions produced by livestock and dairy manure
management operations te more than 40 percent, below the amount of methane emissions
produced by livestock and dairy{aqure management operations in 2013. You also asked
whether the Srate Air Resources Board has the auchority to use methane emisstons from
enteric fermencation as a rationale to adopt regulations requiring, by 2030, the livestock and
dairy industry to reduce methane emissions produced by livestock and dairy manure
management operations by more than 40 percent below the amount of methane emissions
produced by livestock and dairy manure management operations in 2013,

Background

1. California Global Warming Solutions Act of 2006

[n 2006, che Legislacure granted the State Air Resources Board (hereatter ARB)
broad auchoricy to regulate greenhouse gas emissions, which includes methane emissions, .when
it enacted the California Global Warming Solutions Act of 2006 (hereafrer GWSA).” In 2014,
the Legislature added Health and Safety Code section 39730" to the GWSA. requiring ARB to

' Methane is a shorc-lived climare pollutant, which is a class of air polluzanes that heat
che atmosphere in the short term. (ARB, Short-Lived Climate Pollutants, at <heeps://wy2.
arb.ca.gov/our-work/programs/shorr-lived-climate-pollutants/about> [as of Aug. 27, 2019).)
Methane is commonly emitced by the livestock and dairy secrors. :

? Healch & Saf. Code, §§ 38500 & 38510; sce also Assem. Bill No. 32 (Stats. 2006, ch. 488).
* All further section references are to the Health and Safecy Code, unless otherwise

indicared.



complete a strategy for reducing emissions of short-lived climate pollutants.' ARB published its
first proposcd “Short-Lived Climate Pollutant Reduction Strategy” (hereafter strategy) in
April of 2016, its revised proposed scrategy in November of 2016, and its final strategy in
March of2017.” " -

In September of 2016, the Legislature lurcher amended the GWSA by enacting
Senate Bill No. 1383 (2015-2016 Reg. Sess.)’ (hereafter SB 1383), which, among other things,
added section 39730.5 to the GWSA. Section 39730.5 required ARB, by January 1, 2018, ro
approve and begin implémenting the strategy to achieve a reduction in nicchane emissions
statewide by 40 percent below 2013 levels by 2030 (hereafter scatewide reduction
requirement).” SB 1383 also added section 39730.7 to the GWSA, which requires ARB to
adopt regulations to reduce the methane emissions from dairy and livestock industry (hercafrer
industry) manure management operations “by up to 40 percent below the dairy sector’s and
livestock sector’s 2013 levels by 2030, requiresentericeniissions reductions be achieved only
through incentive-based mechanisms,” and prohibits ARB from adopting methane cuussions ™
reduction regulacions controlling industry emissions excéptas provided for in rhat-sccﬂo_nr'"

2. ARB’s strategy for reductfo}hp‘ﬁdair}' and livestock methane emissions

“r ) .

The majority of methane emissions produced by the industry is from two primary

sources: enteric fermentation” and manure management operacions’ (hercafter MMOs). In
the final strategy, ARB calculated thar total mechane emissions from the industry consttuted

* Sen. Bill No. 605 (Stacs. 2014, ch. 523).

* See ARB's resources on short-lived chmate pollutancs published on its websice at <heeps://
ww2.arb.ca.gov/our-work/programs/short-lived-climate-pollutants/resources> (as of Sep. 27, 2019),

® Stars. 2016, ch. 395.

’§ 39730.5, subd. (a).

*§39730.7, subd. (b)(1).

?§ 39730.7, subd. (f). .

“§ 39730.7, subd. (g). :

“ Enteric fermentation refers to the digestive process in ruminanc animals chat emits
methane as a by-product mosdy in the form of belching buc also by way of expelling ‘from the
intestines. (U.S. Environmental Protection Agency, AP-42: Compilation of Air Pollutant
Emission Facrors (5ch ed. Feb. 1998) vol. 1, ch. 14, § 14.4-1, at <h“P“H“‘-\\'w3.l_=jpa.gow'un/
chief/ap42/ch14/final/c14504.pdf> [as of Sep. 27, 2019].) i

"The term “manure management operations” is commonly understood within the
he management of manure produced by dairy li\resl:ae*k within the l'ndusr'r'y

industry o mean ¢
' \ ] ESSER e nEACeccal I'l!n"lllf“l'lﬂ'




about 55 percent of the wal statewide methane emissans n 2013 OF the 55 pecoepe
|lrmlu:r't_| i'y the im{ut!rr, ARD calculated that 25 percent was fram daey AN virriar -
4

emissions, and 20 percent was from dairy enteric fermentatior. emssions
Also in I_hr final strategy, ARB estimated thar n order 1o reath the statrwide

¥ - g oy A

reduction requirement, a reducuon equivalent ro 26 metrie tons of metnane in the fary and

livestack sectar’s emissions would need 1o be achieved ' The 26 metric tons appears o b

2013 rot use

been calculated using the indusery’s total amount of methane emissions
methane €Mmiasiony produced hy MMOQOs." I addition, the reduction would come crzirel oor
MMO methane esnissions as the final strategy concedes that further research 13 neezed neinze
entenic fermentanon emissions can be rcguian:d."

In sum, st appears ARE used the teral amount of methane emissions Droduie i
both enteric fermentacion and MMOs in 2013 in order o estimare how many merric tons o
methane the industry will be required o reduce from MMOs by 2030 By setring the amount e
be cut based on both rncth.:;_pc emissions fates in 2013, MMO methane emussions wouls nas o
be cut by more than 40 pérccm from their 2013 levels in order to mees the 26 mesr o oo
reducrion goal.

Currently, ARE has not adopred regulations requising any reduction in methane
emissions by the industry. However, because of the information in the finai sirategy described
abave, you have asked us to assume for the purposes of this opinion thar ARE intends to adep:
regulations requiring the industry to cut 26 metric tons from its MMO methane emisions,

£

[

7 ARB, Cal. Environmental Protectuion Agency, Short-Lived Climate Pollutant Reduction
" Strategy (Mar. 2017) Figure 4, p. 56, at <hetps://ww3.arb.cagov/cc/shordived/meerings /03142017
final_slcp_report.pdl> (as of July 17, 2019] (hereafter SLCP Reduction Sceategy).

" SLCP Reducrion Strategy, supra, Figure 4, p. 56.

" SLCP Reduction Strategy, supra, Table 2, p. 12; see also id., Table 8, p. 63.

“ ARB does noc decail how ic arrived ac the 26 metric con reduction amount it proposes
in the final stracegy, but it appears to have calculated it in the following manner. According to
ARB, 118 metric tons of methane was emitred statewide in 2013. (SLCP Rc&;lucnonSmtegy,
supra, Table 1, p. 6.) Forty percent of 118 metric tons is 47.2 metric tons. Thus, 47.2 metric tons of
methane would need to be reduced in order to meet the statewide reduction rcqutrg;gng. The

1 C o Jiea mamiion amd anraris (armanrarinan amiceinne  acranntad Far amneasieeasade
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which would be more than 40 percent of the MMO methane emissions levels for 2013.”
Accordingly, assuming those calculations to be true, you have asked us whether ARB has the
auchority to require the industry to reduce methane emissions produced by MMOs by more
than 40 percent below the 2013 level of methane emissions produced by MMO:s.

Analysis . R

1. Does section 39730.7 give ARB che authority to adopt rcgulari;nsvfcquiring the
industry, by 2030, ro reduce methane emissions from MMOs by more than 40
percent below the level of methane emissions produced by MMOs in 20137

“ In order to answer this question we must first look at the words of the stature.
Section 39730.7 scates in pertinent par:

“(b)(1) The state board,™ in consultation with the d'cparrmenr,i;q shall
adopt regulations to reduce methane emissions from livestock manure
management operations and‘daiq\manure management operations, consistent
with this section and the srmreg.[z“&By up to 40 percent below the dairy sector 's and
livestock sector's 201 3 levels by 2030.

"19) ... (%)

"(F) Enteric emissions reductions shall be achicved only through incentive-based
mechanisms until the state board, in consultation with che deparcment,
determines thar a cost-effecrive, considering the impact on animal productivity,
and sciencifically proven method of reducing enteric emissions is available and
that adoption of the enteric emissions reduccion method would not damage
animal healch, public health, or consumer acceprance. Voluntary enteric
emissions reductions may be used toward satisfying the goals of this chaprer.

“(g) Excepr as provided in this section, the state board shall not adope
mechane emissions reduction regulations controlling the emissions of methane
from dairy operations or livestock operations ... ." (Emphasis added.)

The fundamental task of statutory construction is to ascertain the intent of the

: . n :
Legislature in order to effectuate the purpose of the statute.” When construing statates, a
courr looks first to the words of the statute, which should be given their usual, ocdinary, and

" The analysis in this opinion is specific to these assumed facts, adi Ny :

& " i
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commonsense meaning.” However, “The meaning of a statute may not be determined from 2
single word or sentence; the words must be construed in context, and provisions rel
same subject marter must be harmonized to the extent possible.”
statute is clear and unambiguous, che court ends the analysis.”

ating to the
“ When the language of a

However, the terms of a statute may be deemed ambiguous when more than one |

grammatically plausible interpretation can be tendered.” If a statute’s terms are ambiguous,
courts may look to'a variety of extrinsic aids, including the ostensible objects to be achieved,

evils to be remedied, legislarive history, public policy, contemporaneous, administracive
construction, and statutory scheme of which the statute is 2 part.”

Turning to your question, the first part of section 39730.7, subdivision (b)(1)"
makes clear that the industry reductions in methane emissions shall come only from “methane
emissions from livestock manure management operations and dairy manurc management
operations.” What is not clear is whether the word “levels” in the final phrase of that sentence,
“by up to 40 percent below the dairy sector’s and livestock sector’s 2013 levels by 2030 refers
to the levels of methane emissions produced by the MMOs in 2013 or whether the word
“levels” refers to the toral levels of methane emissions produced by the industry in 2013.

Accordingly, in our viewaghege are two grammarically plausible interprecations of
subdivision (b)(1). Firsz, methane emissions from industry MMOs are required to be reduced,
by 2030, by up o 40 percent below the 2013 levels of methane emissions caused by industry
MMOs (hereafter the narrow interpreration). Second, methane emissions from industry
MMOs are required to be reduced, by 2030, by up to 40 percent below the 2013 levels of the
total methane emissions caused by the industry (hereafter the broad interpretation). As a
result, we believe chat subdivision (b)(1) is ambiguous. Thus, we will next analyze which
interpretation is more likely to prevail in coucr.

1.1 Argument in favor of the narrow interpretation

The phrase “by up to 40 percent below the dairy secror’s and livestock sector’s 2013
levels by 2030" can be read nacrowly to apply to the 2013 levels of methane emissions produced
by the MMOs. The statutory scheme af which subdivision (b)(1) is a part can be construed as
supporting the narrow interpretation. By irs plain language, the only source of mechane
emissions mentioned in subdivision (b)(1)'s requirement to reduce methane emissions is
MMOs. Moreover, subdivision (b)(4)(B) and (D) prohibits ARB from implementing any
regulations under the authority of subdivision (b)(1) unless they determine a marker exists for
preducts generated by MMO methane emissions reductions projeces and include in che
regularions provisions to minimize and mitigate potential leakage of methane to pt_hcr states or

“ Pegple " Mejia (2012) 211 Cal. App.4ch 586, 611.

----- am Al man AR SRS LR SR ST L L
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. W ; ‘
countries.” Thus, the focus here appears to be on the development of markets for biomethane

created from manure.

[n addition, subdivision (b)(4)(A) and (C) prohibits ARB from implementing any
regulations under the authority of subdivision (b)(1) until it determines the regulations are
technologically feasible and cost effective. And subdivision (1) assumes thar chere 1s no existing
cost-effective way to.reduce methane emissions produced by enteric fermentation. The
subdivision specifically prohibics ARB from regulating enteric emissions reductions, excepr
through incentive-based mechanisms, until certain conditions are fulfilled.” Thus, when these
two subdivisions are read in conjunction, it further supports the argument that the Legislature
intended subdivision (b)(1) to require a reduction of methane emissions produced only by
MMO rnu.“;ham. emissions when it referred to “levels.”

A revigw of the legislative history also supports the narrow interpretation. ? Boch the
analysis by the Senate Commitree on Emlronmcntzl Quality and the Senate Rules Commuittee
state that SB 1383 “Requires ARB, in consultacion with the California Deparrment of Food and
Agricultuice (CDFA) to adopr regulations to reduce methane emissions from livestock and dairy
manure management operations by up to 40% below 2013 levels by 2030."" Additionally,
the Assembly Commitcee on Natural MResources and Senate Third Reading analyses, in
discussing SB 1383, stace” thar it “Requires ARB ro adopr regulations ro reduce methane
emissions from dairy and livestock manure managemenc operations, subject to the following
conditions: (9] i) Reductions are limited to 40% below 2013 levels by 2030.™

Finally, adopting the broad interpretation may lead to absurd results and a courr

would disfavor a construction leading to an absurd resule.® In chae regard, if the rerm “levels”
within the phrase "by up to 40 percent below the dairy secror's and livestock secror’s 2013
levels by 2030” were interpreted ro mean total levels of mechane emissions produced by che
industry, the industry would be required in meeting the 26 metric ton reduction to reduce its

¥ And ARB is required, in consultation with cerrain state agencies, to escablish energy
infrastructure dcvcloprmnr and procurement policies to encourage dairy biomethane projects to
meet the goals ideritified for industry methane emissions reduccions. (Subd. (d).)
? As was previously discussed, ARB appears in its final strategy to acknowledge that
those conditions have not yet been fulfilled. (See SLCP Reduction Strategy, supra, at p, 70.)
" See Matus v. Board of Administration (2009) 177 Cal.App.4ch 597, 606; see also Toyota
Motor Corp. v. Superior Court (2011) 197 Cal.App.4ch 1107, 1118, fn. 7 (Committee and floor
analyses are properly considered in determining a stacute’s meaning).
* Sen. Com. on Environmental Quality, Analysis of SB 1383, as amended Aug, 31, 2016,p.3
{hereafter Sen. Com. EQ analysis of SDB 1383); Sen. Rules Com., Off. of Sen. Fldpr Analyscs
Unfinished Businiess Analysis of SB 1383, as amended Aug. 31, 2016, p3 (hcrea&erﬁ : ﬂBo

of SR 1383). sl




MMO methane emissions by an amount very close to the entire amount of methane emissions
produced by the MMOs in 2013. That may result in a regulation chat is neither technologically
feasible, economically feasible, nor cost effecave as required by section 39730.7, and therefore
could not be implemented. In sum, the narrow interpretation finds support in_the statutery
scheme and legislative history, and the broad interpretation may lead to an absurd resulz. Thus,
we believe that a court would favor the narrow interpretation.

1.2 Argument in favor of the broad interpretation .
Ex )

The phrase “by up to 40 percent below the dairy sqctor’s and livestock sector’s 2013
levels by 2030" can also be read broadly to apply to the 2013 [evels of methane emissions
produced by the entire industry. In support of the broad interpretation, several committee
analyses for SB 1383 state that amendments to the bill would “limit the dairy sector s reduction
obligation to 40% below 2013 levels™ wichout specifying that chose 2013 levels only refer o
the MMO 2013 levels.

In addition, the statutory framework of section 39730.7 does nor explicicly exclude
the broad interpretation, and in some respects implies that the broad interpresation is proper.
As the industry is the largest single emitedr Of methane in the stace and ARB does not have the
power or technology to regulate enteric emissions,” meeting the statewide reduction
rcquircmcnt" would require the reductions to MMO methane emissions to exceed 40 percent
of their 2013 levels. Subdivision (b)(2)(C) specifies that ARB is"empowered to conducr or
consider research on dairy methane emissions reduction projects like “scrape manure
management systems, solids separation systems, and enceric fermentation.” Most of these
potential projects are MMO related, but it also includes consideration of enteric fermentacion
related projecrs. The inclusion of enteric fermentation research as a way to reach the reduction
goal specified in subdivision (b)(1) supports the application of the broad incerpretation.”

Also, subdivision (f) and certain committee analyses state thar voluntary reductions
of enteric fermentation emissions may be used toward reduction goals identified for the dairy
and livestock sectors.” The only reduction goals identified for che livestock and dairy seccors
are wichin subdivision (b)(1). And if voluntary enteric termentation emission reductions counz

¥ Assem. Com. Nar. Res. analysis of SB 1383, supra, at p-7; Sen. 3d reading analysis of
SB 1383, supra, at p. 6; Sen. Com. EQ analysis of SB 1383, supra, at p. 10.

* SLCP Reduction Strategy, supra, ac pp. 56, 62, 63 & 70.
7 As stated previously, the Legislature ser a statewide reduction requirement of a

40 percent reduction in methane emissior:s below 2013 levels by 2030. (§ 39730.5. sub‘d ta’) )

" Also, if ARB were to rely on section 39730.7 as authority to £ '\_Opt a dul} enacted
regulation requiring a more chan 40 percent reduction of methane eniissions from MMOM a court
mav give some deference to that incerprecation. (See Yamaha Corp. of America v, State Bd. of




¥ af

toward che reduction goals in subdivision (b)(1), that could also support the broad
incerpretation. In sum, each of these points lend support for the broad interpretation.

1.3 Conclusion regarding Question No. 1

As discussed above, however, an adoption of the broad interpretation may lead to
absurd results. Moreover, each of the statements in committee analyses offered to supporz the
broad interpretation occur after the unambiguous statement that the MMO methane
emissions reduction requirements would be up to 40 percent of the 2013 MMO levels. Thus,
in our view, the narrow interpreration finds greater support within the legislative history, and
the staturory scheme itself gives greater weight toward the nagrow interpreration. Accordingly,
we think a court would be more likely to find the argument supporting the narrow
interprecagion persuasive. Thus, in our opinion, subdivision (b)(1) does not authorize ARB to
adopt regulations that require che industry to reduce MMO methane emissions by more than
40 percent below the level of methane emissions produced by MMOs in 2013.

2. Does ARB have the authority to use methane emissions from enteric fermentation as
a rationale to adopt regulations that require, by 2030, the industry to reduce MMO
methane emissions by more than 30 percenc below the level of methane emissions

produced by MMO%in 2013

In general, an administrative agency has only those powers that have been granted
expressly or impliedly by Constitution or statute.” Upon review by a court, an administrative
regulation “‘comes before the court with a presumprion of correctness and regularity.™ Wich
respect to the requirement thar an agency's regulations comply wich its underlying statutery
authority, Government Code sccrion 11342.2 states, in pertinent part, thar “no regulation
adopted is valid or effective unless consistenc and nor in conflice with rhe starure and
reasonably necessary to effectuate the purpose of the statute.” Therefore, in an agency's
determination of the scope of its own power with regard to a parcicular regulation, chere are
two basic considerations: (1) whether the regulation is consistent with the enabling stature,
and (2) whether it is reasonably necessary o effeccuate the purpose of chac scatute.

Because we have concluded that a court would likely find thar secrion 39730.7 only
auchorizes ARB to require the industry to reduce MMO n_leth:me emissions by no more than
40 percent below the 2013 levels of methane emissions produced from industry MMOs, a
cegulation requiring a larger reduction would not be consistent with the enabling sratuce.
Accordingly, we conclude that ARB does not have the auchority to use the level of methane
emissions produced by enteric fermentation as 2 rationale for requiring the -i‘ndusn_y to reduce,
by 2030, the methane emissions produced by MMOs by more than 40 percent of the level of

methane emissions produced by MMOs in 2013.



Conclusions 2

In our opinion, Health and Safety Code section 39730.7 does not authorize the
State Air Resources Board to adoprt regulations that would require, by 2030, che livestock
and dairy industry to reduce methane emissions from livestock and dairy manure management
operations by more than 40 percent below the level of methane emissions produced by
livestock and dairy manure management operations in 2013. Additionally, in our opinion, the
State Air Resources Board does not have the authority ro use methane emissions from enteric
fermentation as a rationale for adopring regulations that require, by 2030, the livestock and
dairy industry to reduce methane emissions produced by livestock and dairy manure
management operations by more than 40 percent below the level of methane emissions

produced by livestock and dairy manure management operations in 2013.
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