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File No. 053624-0027 

October 17, 2018 

VIA EMAIL & OVERNIGHT MAIL 

Richard Corey 

Executive Director 

California Air Resources Board 

1001 I Street 

Sacramento, California 95814 

RE: Adjustments to Table 9-2 of the Cap-and-Trade Regulations Required by AB 32 

Dear Mr. Corey: 

Thank you for the opportunity to comment on the amendments to the Cap-and-Trade 

Regulations, 17 Cal. Code Regs. § 95800 et seq. (the “Regulations” and the “Proposed 

Amendments”) proposed by the California Air Resources Board (“CARB”) on September 4, 

2018.   

On behalf of Guardian Industries Kingsburg Operation (“Guardian”), we are writing to request 

that flat glass manufacturing (NAICS code 327211) be added to the list of industries in Table 9-2 

of the Regulations receiving a slower declining cap adjustment factor for industrial assistance.  

As further described in this letter, the record for the Proposed Amendments clearly establishes 

the flat glass industry is among those most exposed to environmental and economic leakage risks 

but has limited options for emissions abatement.  AB 32 requires CARB to address leakage 

through rulemaking on an ongoing basis, and CARB can do so in this case by adding NAICS 

code 327211 to Table 9-2.  This change can be made through a 15-day notice in the current 

rulemaking because it is not a substantive or material change to any regulatory requirement, but 

rather merely applies the existing requirements based on new information received through the 

public comment process and AB 32’s statutory directives.   

1. The Record Establishes that Guardian and Flat Glass are Among the State’s Companies

and Industries the Most Exposed to Environmental and Economic Leakage

In previous meetings, and in comments submitted to you including the enclosed letter and 

PowerPoint presentation communicated to your staff on August 23, 2018 (attached hereto as 

Exhibit 1) and a second letter dated October 15, 2018, Guardian has established that the flat glass 

industry faces a significant risk of leakage and has limited options to abate emissions due to the 

high temperatures required to manufacture flat glass.  These points were also made by the 
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California Manufacturers & Technology Association in a letter dated October 16, 2018. 

Guardian’s letters note that “[t]he flat glass industry in California has been decimated over the 

past 20 years with multiple plant closures and the migration of economic activity and production 

capacity out of state, despite a growth in demand in California.”  The Powerpoint Presentation 

accompanying Guardian’s August 23, 2018 letter hereto further illustrates that flat glass 

manufacturing requires higher temperatures than any of the industries currently receiving the 

Special Factor, and that application of the Standard Factor (also defined below) will result in tens 

or potentially hundreds of millions of dollars in additional compliance costs over the 20-year life 

of a flat glass furnace.    

These facts establish that flat glass manufacturing faces a particularly high risk of leakage under 

the Proposed Regulations.  As described in Exhibit 1 hereto and in Guardian’s letters, Guardian 

will need to decide in 2021 or 2022 whether to rebuild its furnace at the Kingsburg facility or to 

relocate production outside California.  The other two flat glass facilities currently operating in 

California will face the same decision when their current furnaces need to be replaced.  If CARB 

does not address the unique circumstances of the flat glass manufacturing industry, this situation 

could result in the loss of hundreds of jobs and leakage of hundreds of thousands of tons of 

emissions outside the program. 

2. CARB Has an Ongoing Duty under AB 32 to Minimize Leakage

The Global Warming Solutions Act of 2006, CAL. HEALTH & SAFETY CODE § 38501 et. 

seq. (“AB 32”), which created the authority for CARB to establish the Cap-and-Trade Program, 

creates ongoing obligations for CARB to update its plans to achieve the maximum feasible and 

cost-effective emissions reductions, and specifically provides that ARB may amend and revise 

the Regulations to further the provisions of AB 32.  See Cal. Health & Safety Code §§ 38561(h), 

38562(g).  In initially adopting the Regulations, and in making amendments, CARB is required 

to, among other things, “minimize leakage.”  See Cal. Health & Safety Code § 38562(b)(8).  

Together, these provisions of AB 32 create an ongoing duty for CARB to consider the potential 

for the Cap-and-Trade Program to create or encourage leakage (including on the basis of 

information received from compliance entities), and to adjust the Regulations as appropriate to 

minimize such leakage.  

3. CARB is Required to Add Flat Glass to Table 9-2

A. The Footnote in Table 9-2 is Descriptive, not Prescriptive

Table 9-2 in the Regulations sets out the cap adjustment factor used in calculating the number of 

allowances that eligible covered entities receive each year through the program’s industrial 

assistance provisions.  The cap adjustment factor applied to “standard activities” declines by an 

average of 5.07% per year (the “Standard Factor”) between 2020 and 2031, but a separate cap 

adjustment factor that declines at an average of 1.96% per year between 2020 and 2031 (the 

“Special Factor”) is applied to activities with NAICS codes 325311, 327210 and 327410.  A 

footnote to Table 9-2 notes that these are “activities with over 50 percent of total emissions from 

process emissions, high emissions intensity and a high leakage risk classification in Table 8-1.” 
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The regulatory record for the Regulations shows that CARB identified flat glass manufacturing 

as being at high risk of leakage, but that it decided not to apply the Special Factor because flat 

glass has process emissions that are less than 50% of total emissions.1  We have carefully 

reviewed the regulatory record for the Regulations and are unable to find any scientific, 

economic or ecological basis supporting the adoption of 50% as a hard threshold or cutoff for the 

application of the Special Factor.  The record suggests that CARB merely selected the 50% level 

as an indicative proxy or short-hand benchmark to suggest a likelihood  that the Special Factor 

would be warranted.  But there is no evidence in the record to support the disqualification or 

ineligibility of industries likewise subject to material leakage risk based on aspects inherent to 

their manufacturing process that are not be amenable to cost-effective control.  It may be, for 

example, that CARB will automatically (i.e., presumptively) add any industry with process 

emissions in excess of 50%.  The 50% threshold, however, cannot and should not be used to 

exclude industries with process emissions that the record shows are subject to a high risk of 

leakage.  Arguably, doing so would be contrary to AB 32 because it would not minimize leakage 

and it would be arbitrary and capricious because it is not supported by the administrative record.  

Indeed, given AB 32’s unqualified directive for CARB to “minimize leakage,” it is an open 

question whether CARB has the authority to establish any threshold for excluding an industry 

with high leakage risk from application of the Special Factor.  See Cal. Health & Safety Code § 

38562(b)(8). 

This interpretation is fully consistent with the text of the Regulations.  Indeed, the footnote to 

Table 9-2 is descriptive, not prescriptive.  It says only that the specified activities have over 50% 

process emissions, not that 50% process emissions are required or that facilities with material 

process emissions under the 50% could not likewise be eligible for comparable treatment upon a 

reasonable demonstration of leakage risk.  The footnote to Table 9-2 is thus illustrative of 

CARB’s process in drafting the Regulations, but is not a requirement of the Regulations.  This 

conclusion is supported by the public comment record for the Regulations, which shows that the 

50% threshold was never presented to or addressed by the public as a regulatory requirement.   

Accordingly, based on information now in the record regarding the flat glass process emissions 

and the related material leakage risk, CARB should clarify its use of the 50% threshold as merely 

a presumptive indicator and confirm that other facilities may qualify for similar treatment in 

appropriate circumstances.  We believe such a clarification best reflects the administrative record 

to date and would best accommodate the directives of AB 32. 

B. Adding Flat Glass to Table 9-2 as Part of the Pending Rulemaking

As a result of the multiple submissions identified above, CARB now has information that it 

previously lacked, which clearly establishes that application of the Standard Factor rather than 

the Special Factor will likely lead to economic leakage—which AB 32 instructs CARB to 

minimize.  Based on the foregoing, CARB has the duty under AB 32 to apply the Special Factor 

1
See Final Statement of Reasons, Oct. 27, 2011, at 1952, available at 

https://www.arb.ca.gov/regact/2010/capandtrade10/fsor.pdf. 
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to flat glass manufacturing, and to make the necessary clarifications to Table 9-2 of the 

Regulations. 

One approach available to CARB is to add NAICS code 327211 to the Special Factor column of 

Table 9-2 and to make the following clarifications to the footnote to Table 9-2 (new changes 

shown in double-underline): 

#These are activities with a material percentage over 50 percent of 

total emissions (e.g. over 50 percent, or other facts demonstrating 

materiality) from process emissions, high emissions intensity and a 

high leakage risk classification in Table 8-1. The activities are coke 

calcining under the NAICS code 324199, nitric acid production 

activities under the (NAICS code 325311), cement manufacturing 

activities under the (NAICS code 327310), activities under the 

NAICS code 327211 and dolime manufacturing the activities under 

the (NAICS code 327410). 

CARB can make this change in the next 15-day notice for the current rulemaking, because it is a 

change to a footnote for which modifications were already included in the Proposed 

Amendments, and is therefore “sufficiently related to the original text that the public was 

adequately placed on notice that the change could result from the originally proposed regulatory 

action.”  See Cal. Gov. Code § 11346.8(c).  Also, and for the reasons described above, it is a 

change that simply reflects CARB’s application of a requirement already contained in the 

Regulations based on new information available to CARB in the record rather than a substantive 

or material change to the requirement itself. 

* * *

Thank you for your consideration.  We would be happy to provide any further factual 

background that CARB may need regarding the materiality of the leakage risk faced by the flat 

glass industry. 

Respectfully submitted, 

Robert A. Wyman 

JP Brisson 
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cc: Rajinder Sahota, Assistant Division Chief  

Jason Gray, Cap-and-Trade Program Chief 

Mark Sippola, Program Development Section Manager 
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