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 January 6, 2022 
 
VIA ELECTRONIC SUBMISSION 
 
Clerk’s Office 
CALIFORNIA AIR RESOURCES BOARD 
1001 “I” Street 
Sacramento, CA 95814 
 

Re: Proposed Amendments to Airborne Toxic Control Measure for 
In-Use Diesel-Fueled Transport Refrigeration Units (TRU) 

 
Dear Madam Clerk: 

I am submitting the following comments on behalf of the California Trucking 
Association (“CTA”) to the Proposed Amendments to Airborne Toxic Control Measure for In-
Use Diesel-Fueled Transport Refrigeration Units (TRU) and TRU Generator Sets, and Facilities 
Where TRUs Operate (the “Proposed Amendments”). 

CTA has significant concerns regarding the Proposed Amendments, and in 
particular the provisions seeking to establish a schedule of fees (the “Proposed Fees”) intended 
“to recover the costs” incurred by the California Air Resources Board’s (“CARB”) Executive 
Officer in “administering the TRU ACTM.”  (See Proposed Regulation, § 2477.21, subds. (a)(1), 
(b)(1).)  In support of the Proposed Fees, the Initial Statement of Reasons cites Section 43019.1 
of the Health & Safety Code, which authorizes the adoption of fees “to cover all or a portion of 
[CARB’s] reasonable costs associated with the certification, audit, and compliance of off-road or 
nonvehicular engines and equipment, aftermarket parts, and emissions control components sold 
in” California.  (Health & Saf. Code, § 43019.1, subd. (a)(1).) 
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Under the APA, any proposed rulemaking must “be within the scope of authority 
conferred [upon the agency by the Legislature] and in accordance with standards prescribed by 
other provisions of law.”  (Govt. Code, § 11342.1.)  In addition, “whenever by the express or 
implied terms of any statute a state agency has authority to adopt regulations to implement, 
interpret, make specific or otherwise carry out the provisions of the statute, no regulation adopted 
is valid or effective unless consistent and not in conflict with the statute and reasonably 
necessary to effectuate the purpose of the statute.”  (Govt. Code, § 11342.2.)  If a regulation is 
“not authorized by or is inconsistent with acts of the Legislature,” it is void.  (Terhune v. 
Superior Court (1998) 65 Cal.App.4th 864, 873 [citations omitted].)  These limitations on 
CARB’s rulemaking authority are enforceable through judicial review.  (See, e.g., Govt. Code, § 
11350, subd. (a) [a “regulation . . . may be declared to be invalid for a substantial failure to 
comply with” the APA].) 

The Proposed Fees are unlawful and impermissibly exceed CARB’s statutory 
authority.  The only statutory authority CARB cites to support the adoption of the Proposed Fees 
is Section 43019.1 of the Health & Safety Code.  Section 43019.1, however, is limited on its face 
to fees “to cover all or a portion of the state board’s reasonable costs associated with the 
certification, audit, and compliance of off-road or non-vehicular engines and equipment, 
aftermarket parts, and emissions control components sold in” California.  (Health & Saf. Code, § 
43019.1, subd. (a)(1).)  And those fees may only be imposed on persons seeking certification.  
(Id., subd. (a)(2).)  There is no language in Section 43019.1 authorizing CARB to adopt fees for 
general administration of a regulation, or for a purpose other than costs incurred by CARB as 
part of the certification process.  (See generally id., subds. (a)(1), (a)(2).) 

The language of Section 43019.1 is unambiguous, leaving CARB no discretion to 
interpret the statute as authorizing a fee for generally administrative costs.  (See, e.g., Bonnell v. 
Medical Bd. of Calif. (2003) 31 Cal.4th 1255, 1264-65.)  Section 43019.1 states: 

(a)(1)  The state board may adopt a schedule of fees to cover all or a portion of 
the state board’s reasonable costs associated with the certification, audit, 
and compliance of off-road or nonvehicular engines and equipment, 
aftermarket parts, and emissions control components sold in the state, as 
authorized pursuant to Sections 38560, 43013, and 43018 of this code and 
subdivision (h) of Section 27156 of the Vehicle Code. For purposes of this 
paragraph, “reasonable costs” does not include the state board's costs 
recovered in a fee assessed pursuant to Section 43019.  

 
(2)  For a certification not subject to a fee assessed by the state board pursuant 

to Section 43019, the state board may adopt a fee to cover all, or a portion 
of, the state board’s reasonable costs associated with each type of 
certification described in paragraph (1), to be paid by the entity seeking 
the certification. The state board may assess a fee at the time of 




