
 

 

 
 
March 20, 2017 
 
 
Clerk of the Board 
Air Resources Board  
1001 I Street 
Sacramento, California 95814 
 

Re: Comments on the South Coast Air Quality Management District’s Final 2016 Air 
Quality Management Plan  

Dear Clerk: 

For more than a decade, the ports of Long Beach and Los Angeles (“Ports”) have worked closely 
with the Air Resources Board (ARB) and other air quality regulatory agencies, local community 
members, environmental groups, our customers, and the broader goods movement industry to 
implement our Clean Air Action Plan (CAAP), which has contributed to significant emissions 
reductions in the South Coast Air Basin.  While the 2016 Air Quality Management Plan (AQMP) 
includes a collaborative approach to develop strategies to reduce emissions from mobile sources, it 
also includes an indirect source rule provision which could pave the way for conflict between our 
agencies.  The Ports strongly oppose the imposition of any indirect source rule, and respectfully 
request that ARB support collaborative approaches to identify and implement future clean air 
initiatives that would also include voluntary strategies to achieve full SIP credit for emission 
reductions, such as the Environmental Protection Agency’s Voluntary Mobile Source Emission 
Reduction Program (VMEP) or other similar strategies. 

Over the last 10 years, the Ports have worked together with ARB staff not only on the CAAP but also 
on the development and implementation of source-specific regulations that sustain early actions 
taken by the Ports to reduce emissions from equipment and vehicles used in port-related operations. 
We are proud to say this collaboration has contributed to significant emissions reductions in the 
South Coast Air Basin, with more than 84% reduction in diesel particulate matter emissions, 97% 
reduction in sulfur oxides and 50% reduction in nitrogen oxides from port-related sources between 
2005 and 2015, during a period when the Ports experienced a combined seven percent growth in 
container cargo volume.  We recognize there is more work to be done and we look forward to 
ongoing collaboration to continue these successes into the future.  
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The Ports are currently in the process of developing a 2017 CAAP update that will identify the path 
to get to even cleaner operations by port-related sources, ultimately including zero emissions where it 
is feasible.  These strategies are in alignment with the goals of the state’s Sustainable Freight Action 
Plan.  It is our intent that the process to develop and implement new CAAP strategies will continue to 
follow the collaborative approach that has been so successful to this point. We believe that this 
process and the strategies proposed in the 2017 CAAP update will serve as a local implementation 
mechanism to provide further support to ARB to expeditiously meet its emission reduction 
commitments. 

For these reasons, the Ports wholeheartedly support a collaborative approach to identify and 
implement future clean air initiatives.  However, while the 2016 AQMP includes a collaborative 
approach to develop strategies to reduce emissions from mobile sources, it also states that “if 
progress is not made in identifying specific actions” to meet unidentified emissions reductions 
targets, the AQMD may elect to move forward with rulemaking on an indirect source rule.   

The Ports have consistently provided comments to the air quality agencies stating our serious 
concerns about an indirect source rule.  These concerns have also been documented in our comment 
letters on the 2016 AQMP (attached), and we continue to believe an indirect source rule as proposed 
to be applied to the Ports is counterproductive, unnecessary and outside of the AQMD’s authority to 
impose.  We therefore feel the need to reiterate our strong opposition to the proposed indirect source 
rule option included in the 2016 AQMP.  We believe conflict over rulemaking would be a waste of 
time and money, disrupt over ten years of productive partnership, and most importantly would delay 
our shared goal of implementing new initiatives to help clean the air in the South Coast Air Basin. 
Instead, as stated above, we encourage ARB to support continued collaboration with the Ports as the 
most effective way to continue to reduce emissions associated with port operations, and as part of 
this process consider voluntary strategies to achieve full SIP credit for emission reductions, such as 
the Environmental Protection Agency’s Voluntary Mobile Source Emission Reduction Program 
(VMEP) or other strategies that use a similar approach for SIP credit.  

The Ports appreciate this opportunity to provide additional comments on the 2016 AQMP.  We look 
forward to continuing to work with ARB to advance our shared goals for clean air in the South Coast 
region. 

Sincerely, 

Duane Kenagy  Gene Seroka 
Interim Chief Executive   Executive Director 
Port of Long Beach  Port of Los Angeles 

Attachments 
 
cc: POLB Harbor Commission 
 POLA Harbor Commission 
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Wayne Nastri, Executive Officer, South Coast Air Quality Management District 
 Richard Corey, Executive Officer, California Air Resources Board 
 Alexis Strauss, Acting Regional Administrator, Region 9 



 

 

 

 

February 27, 2017 

 

 

Dr. William Burke 

Chairman 

South Coast Air Quality Management District 

21865 Copley Drive 

Diamond Bar, California 91765 

 

Re: Comments on the South Coast Air Quality Management District’s Draft Final 2016 

Air Quality Management Plan (December 2016)  

Dear Dr. Burke: 

Over the past ten years, the ports of Long Beach and Los Angeles (“Ports”) have worked closely 

with the South Coast Air Quality Management District and other air quality regulatory agencies, 

local community members, environmental groups, our customers, and the goods movement 

industry to implement our Clean Air Action Plan (CAAP).  We are proud to say this 

collaboration has contributed to significant emissions reductions in the South Coast Air Basin, 

with more than 84% reduction in diesel particulate matter emissions, 97% reduction in sulfur 

oxides and 50% reduction in nitrogen oxides from port-related sources between 2005 and 2015, 

during a period when the Ports experienced a combined seven percent growth in container cargo 

volume.  We recognize there is more work to be done and we look forward to ongoing 

collaboration to continue these successes in the future.  

The Ports are currently in the process of developing a 2017 CAAP update that will identify the 

path to get to even cleaner operations by port-related sources, ultimately including zero 

emissions where it is feasible. It is our intent that the process to develop and implement new 

CAAP strategies will continue to follow the collaborative approach that has been so successful to 

this point. We believe that this process and the strategies proposed in the 2017 CAAP update will 

provide further support to the District to expeditiously meet its goals. 

For these reasons, the Ports wholeheartedly support a collaborative approach to identify and 

implement future clean air initiatives as expressed by the District staff.  However, while the 2016 

AQMP proposes a collaborative approach to develop strategies to reduce emissions from mobile 
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sources, it also states that “if progress is not made in identifying specific actions,” the District 

may elect to move forward with rulemaking on an indirect source rule.  Further, a proposed 

amendment introduced by Board Member Sheila Kuehl at the February 3
rd

 Governing Board 

meeting, would require immediate commencement of indirect source rulemaking.   

As you know, the Ports have consistently provided comments to the District on the indirect 

source rule, including through our comment letters on the 2016 AQMP, and we continue to 

believe an indirect source rule is counterproductive, unnecessary and outside of the AQMD’s 

authority to impose.  We therefore feel the need to reiterate our strong opposition to the proposed 

indirect source rule, including the recently introduced amendment by Board Member Kuehl.  We 

believe conflict between our organizations would be a waste of time and money, disrupt over ten 

years of productive partnership, and most importantly would delay our shared goal of 

implementing new initiatives to help clean the air in the South Coast Air Basin. Instead, we 

encourage the District Governing Board to support continued collaboration with the Ports as the 

most effective way to continue to reduce emissions associated with port operations.  

The Ports appreciate this opportunity to provide additional comments on the 2016 AQMP.  We 

look forward to continuing to work with the District on advancing our shared goals for clean air 

in the South Coast region. 

Sincerely, 

                                             
Duane Kenagy  Gene Seroka 

Interim Chief Executive   Executive Director 

Port of Long Beach  Port of Los Angeles 

 

cc: POLB Harbor Commission 

 POLA Harbor Commission 

SCAQMD Governing Board Members 

Wayne Nastri, Executive Officer, South Coast Air Quality Management District 

 Richard Corey, Executive Officer, California Air Resources Board 

 Alexis Strauss, Acting Regional Administrator, Region 9 

  

 



 

 

 

 
 

 
 
January 17, 2017 
 
Mr. Wayne Nastri 
Executive Officer 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, CA 91765 
 
Re: Comments on the Draft Financial Incentives Funding Plan for the 2016 AQMP 
 
Dear Mr. Nastri, 
 
The Ports of Long Beach and Los Angeles (the Ports) appreciate the opportunity to comment on 
the Draft Financial Incentives Funding Action Plan (Funding Plan) for the 2016 Air Quality 
Management Plan (AQMP). The Ports recognize the effort that has gone into the development of 
the Funding Plan and commends the South Coast Air Quality Management District’s 
(SCAQMD) efforts to pursue long-term, sustainable levels of incentive funding in order to help 
the region meet federal air quality standards.  
 
Because the Draft AQMP hinges on the use of incentive programs to accelerate turnover to 
cleaner vehicles and equipment, the Funding Plan is a critical document.  If the SCAQMD is not 
successful in securing the roughly $1 billion a year in public subsidies, the region risks continued 
non-attainment with federal air quality standards, which could lead to draconian regulations on 
many industries, including the Ports and our goods movement partners. For this reason, the Ports 
strongly support a comprehensive, strategic, and realistic funding plan so the region can succeed 
in achieving federal air quality standards through an incentives-based approach.  
 
Additionally, the Ports have voluntarily developed the highly successful San Pedro Bay Ports 
Clean Air Action Plan (CAAP) and have a proven track record of developing and implementing 
appropriate and effective emission reduction strategies based on cooperative and voluntary 
measures, often independent of and in advance of regulatory requirements. 
 
In November 2016, the Ports released the 2017 CAAP Update Draft Discussion Document 
(CAAP 2017 Update), which identifies programs that will serve as a roadmap for continued 
emission reduction activities in collaboration with industry stakeholders, local communities, 
environmental groups, and regulatory agencies for the next 20 years. Many of these proposed 
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strategies call for fees and/or incentives on the same operators that may be affected by 
SCAQMD’s Funding Plan.  Thus, it is critical for the Ports and SCAQMD to work together to 
avoid duplication of efforts or competing programs that undermine the region’s push for cleaner 
air. 
 
To that end, the Ports respectfully submit the following comments regarding the Funding Plan 
that should be addressed prior to finalization and adoption of the 2016 AQMP by SCAQMD.  
Our comments fall broadly into three categories: (1) General Principles, (2) Specific Funding 
Strategies, and (3) Requests for Clarification. 
 
General Principles  
 

1. The Ports support the guiding principles and request an additional principle that 
encourages early adoption of clean technologies.  

 
 The Ports support the guiding principles outlined on pages I-1 through I-3.  In particular, 

the Ports are pleased to see an emphasis on prioritizing benefits to environmental justice 
communities, building a strong collaborative coalition of stakeholders, minimizing 
economic impacts, and avoiding the diversion of existing funding programs for air 
quality purposes as many of these programs provide critical transportation infrastructure 
dollars to our Ports.   

 
 Also, the Ports request that SCAQMD add another guiding principle – that any new fees 

exempt operators that are utilizing clean vehicles or equipment.  A blanket fee on 
operators regardless of the vehicle’s or equipment’s environmental characteristics could 
discourage early adoption of cleaner technologies.  As the Ports know from our highly 
successful Clean Trucks Program, the imposition of fees greatly impacts buying 
decisions, and – when properly differentiated to reward investments in clean technology 
– can spur fleet turnover on its own. Thus, the Ports strongly suggest that any new fee 
program exclude clean vehicles and equipment so as not to penalize early adopters. 

 
2. The Ports believe that the funding estimates identified by SCAQMD as necessary to meet 

the attainment standards underestimate the true funding need.   
 
 The SCAQMD estimates the need for $1 billion in incentives each year to achieve 

attainment of the federal air quality standards.  The Ports are concerned that this figure 
represents only the public subsidies that could be awarded through current incentive 
programs.  The figure does not include the sizeable private investment that will be needed 
to achieve this turnover, and as such, the Ports believe the SCAQMD’s Funding Plan 
underestimates the need.  To put this into context, the Ports suggest that the Funding Plan 
present an estimate of the overall cost needed to replace emission sources in order to 
comply with federal air quality standards, together with an estimate of the amount of 
government funding that is expected to be available to support this effort.  In addition, 
since many government funding programs, such as Proposition 1B and the Diesel 
Emissions Reduction Act (DERA), require private operators to come up with significant 
matching funds, the Ports recommend that SCAQMD work with private industry to 
develop strategies to address the necessary cost share needed to apply for the grants.    
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3. The Funding Plan does not address costs beyond equipment replacement. 
 
 The Ports want to emphasize the importance of addressing all requirements and potential 

costs associated with the use of zero-emission vehicles and equipment. Zero-emission 
technologies entail more than just equipment upgrades or replacement. Electric 
technologies, for example, require infrastructure such as charging stations and associated 
electrical supply. The costs of such infrastructure should be factored into the Funding 
Plan, and the Ports urge SCAQMD to develop strategies to fund these sizeable 
investments in electrical and fueling infrastructure. 

 
4. There should be a nexus between the funding strategies and emission sources. 

 
 The Funding Plan should identify which emission sources would benefit from the 
 proposed funding strategies.  Furthermore, the Ports strongly encourage SCAQMD to 
 establish a nexus between the funding sources and the beneficiaries of such incentives.  
 For example, fees assessed on port drayage trucks should be spent on cleaner trucks here 
 in the port complex, not on other emission sources with limited connection to the ports.  
 The Ports also stress that DERA or similar funds received by the Ports would be used at 
 the Ports’ discretion, per the grant requirements, and for sources with a direct nexus to 
 Port activities.  Lastly, the Ports wish to remind SCAQMD that revenues generated as a 
 result of tidelands commerce may be subject to the Public Trust Doctrine, which requires 
 that such funds be spent on activities directly related to the tidelands zone. The Ports 
 encourage SCAQMD to engage the State Lands Commission as a stakeholder in this 
 funding strategy.  
 

5. The Ports would like to participate in the Financial Incentives Funding Working Group. 
 
 The Ports would be pleased to participate in the Financial Incentives Funding Working 
 Group  cited on page VI-2 and would like to be a part of any national coalition designed 
 to direct more funding to the South Coast region in support of cleaner technologies. 
 
Specific Funding Strategies 
 

1. The Ports are concerned that the “cargo container fee”, as discussed in the Funding 
Plan, poses significant legal implications, does not reflect current market conditions, and 
serves to confuse the discussion by referencing a variety of funding sources. 

 
The Ports acknowledge that the potential funding sources discussed in the Funding Plan 
are intended to generate discussion; however, the Ports believe the treatment of cargo 
container fees (pages IV-4 through IV-6) require significant clarification and correction.   
By referencing the Ports’ container fee, the Funding Plan links a port-collected fee to the 
SCAQMD’s funding strategy. The Ports want to remind SCAQMD that the Ports cannot 
collect fees on SCAQMD’s behalf.  This poses significant legal jurisdiction issues 
including: 
 
• The Federal Maritime Commission (FMC) has authority to review fees on shippers 

imposed by Ports and has, in the past, expressed concerns about environmental fees.  
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Fees imposed by other entities could potentially violate the Commissions’ charter and 
usurp their powers.   

• The cities’ charters place sole authority for fees on the Boards of Harbor 
Commissioners at each Port to operate the Ports, including setting fees by tariff- 
consistent with Tidelands Trust grant by the state to each city. 

• Another governmental entity, such as an air district cannot direct fees collected by the 
ports to be used for its purposes. 

• To the extent the Ports would be expected to collect such a fee, SCAQMD may run 
afoul of the Public Trust Doctrine governing tidelands uses. 

• The San Pedro Bay Ports are also concerned about potential cargo diversion 
marketing campaigns (particularly by other West Coast ports) due to the economic 
inequities that fees create. 

  
It is important to understand the scope and rationale behind the Ports’ container fee.  In 
2008, the Ports set a $35 per TEU fee as part of the Clean Truck Program for one 
purpose: to discourage dirty trucks.  It was not intended as an ongoing revenue generator.  
It began in 2008 and was designed to sunset in 2012, when all trucks were required to 
meet the cleaner environmental standard.  In fact, most of the revenue generated by the 
fee came in its first two years, when trucks were still being purchased to meet cleaner 
truck standard.  In the last two years, much less money was collected because nearly all 
trucks demonstrated compliance with the Clean Truck Program requirement.   
 
While the Ports have proposed a cargo fee on older trucks as part of the Draft CAAP 
2017 Update as a way to accelerate the transition to near-zero and zero-emissions trucks, 
the actual fee amount has not yet been established and will only be established pursuant 
to a future economic study and with consideration of existing market conditions. At 
present, the port and goods movement sector is experiencing a high-level of economic 
uncertainty due to unprecedented changes to the maritime shipping industry.  Therefore, 
the funding estimate calculated in the Funding Plan is premature. 
 
Lastly, the Funding Plan includes reference to various pieces of proposed state and 
federal legislation.  Two of the referenced pieces of legislation – HR 2355 (Richardson) 
and HR 1308 (Lowenthal) – are not container fees, but taxes on the value of imports and 
the cost of ground transportation, respectively.  Container fees imposed at the state level 
(as proposed in SB 760, SB 927, and SB 974) may have significant competitive 
implications for the Ports; while the a national container fee (as proposed under HR 
7002) may raise fairness, equity, and nexus issues.  

  
2. Depending upon the circumstances, the Ports would be open to discussing a federal NOx 

emissions use fee or excise tax at the federal level. 
 
In general, the Ports support action at the federal level that establish uniform standards 
and avoid inequities for our local operators. As with the cargo fees, the Ports recommend 
that this excise tax be evaluated to consider how it would affect the market place, and 
also it should exclude clean vehicles and clean equipment. 

 
3. The Ports support SCAQMD’s desire to maximize funding given to other agencies so 

long as these agencies maintain control of the funding. 
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 The Funding Plan describes programs that would be implemented primarily by 

SCAQMD; however, the Funding Plan also mentions securing additional funding for 
programs that would be implemented by other public and private agencies. The Funding 
Plan provides the example of the Ports’ receipt of DERA funding for cleaner equipment. 
The Ports commend the SCAQMD’s commitment to work collaboratively to help secure 
funding for such projects. The Ports also stress that DERA or similar funds received by 
the Ports must be used at the Ports’ discretion, per DERA requirements, and for sources 
with a direct nexus to Port activities. 

 
Requests for Clarification 
 

4. The Funding Plan does not support the statement on jobs creation. 
 
The Funding Plan states in the Executive Summary and in Section V that “near-zero and 
zero emission vehicles and equipment needed to be built for sale in the near-term will 
help create jobs needed to design, construct, and assemble such vehicles and equipment 
at all regional levels.”  However, the Funding Plan neither explains nor supports this 
statement. The Funding Plan should  clarify whether these would be new jobs to the 
region or replacement jobs. The Funding Plan should also provide supporting information 
or refer the reader to the economic analysis where this information is explained and 
supported. 

 
5. The Funding Plan needs to clarify the commercial availability of near-zero and zero-

emission technologies. 
 

 Section II of the Funding Plan (page II-3) states that “The level of incentive funding per 
 vehicle or equipment shown in Table II-2 are based on the assumption that near-zero and 
 zero-emission technologies are commercially available and over the longer term, less 
 funding will be needed on a per vehicle or equipment basis. In the near-term, higher 
 incentive funding levels will be needed to incentivize early adopters of near-zero and 
 zero emission technologies and provide a signal to engine manufacturers, truck body 
 manufacturers, and advanced technology.”  
  
 There are three issues with this statement that the Funding Plan should revise and clarify: 
 

• The assumption that near-zero and zero-emission technologies are commercially 
available should be supported. In fact, the next paragraph states that “Currently, 
there are no engines certified to the 0.02 g/bhp-hr NOx level.”  

• If the goal of the Funding Plan is to pursue incentive funding in order to 
accelerate turnover of older vehicles and equipment to new, near-zero and zero 
emission vehicles and equipment, then the required incentive funding should 
reflect that many near-zero and zero-emission technologies are new and may only 
be commercially available for small scale operations. In other words, funding 
requirements and strategies should reflect technology development, market 
penetration incentives, and avoidance of stranded assets as operators plan for 
transition to this equipment. The Ports believe this is, in fact, the intent of the 
Funding Plan strategies and that Section II should be clarified accordingly. 
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• Table II-2 does not support the statement that “over the longer term, less funding 
will be needed on a per vehicle or equipment basis.” Table II-2 actually shows 
that necessary funding per equipment would increase from 2023 to 2031 for 
medium- and heavy-duty vehicles, and for construction/industrial equipment. 
Table II-2 further shows that funding per equipment would neither increase nor 
decrease for other sources. The Action Plan should be modified to address this 
inconsistency. 

 
6. SCAQMD should clarify the incentives proposed for ocean-going vessels. 

 
Tables II-1 and II-2 identify incentives for ocean-going vessels, presumably to attract 
Tier 3 ships.  The Ports, however, are not aware of any existing incentive programs – 
other than those managed by the Ports – that would provide such incentives.  Further, 
SCAQMD should explain the rationale behind setting the incentive amount at $50,000 
per call.  The Ports remain committed to achieving our clean air goals to help improve 
regional air quality. The Ports strongly believe that the voluntary and cooperative CAAP 
process remains the most appropriate forum for the Ports and the air regulatory agencies 
to discuss policy, technical, and funding issues related to reducing emissions from port-
related sources.  

 
The Ports commend SCAQMD’s leadership in identifying strategic approaches to incentive 
funding for our region.  We strongly support the concept of an ongoing Financial Incentives 
Working Group, in which we hope to be included. Finally, the Ports appreciate this opportunity 
to provide comments on the Draft Financial Incentives Funding Action Plan for the 2016 Air 
Quality Management Plan.  
 
We look forward to continuing to work with SCAQMD on advancing our shared goals for clean 
air in the South Coast region. 
 
Sincerely, 

    
Heather A. Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 
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November 7, 2016 

 

Mr. Wayne Nastri 

Acting Executive Officer 

South Coast Air Quality Management District 

21865 Copley Drive 

Diamond Bar, California 91765 

Electronic Submittal Via: 

https://onbase-pub.agmd.gov/sAppNet/UnityForm.aspx?key=UFSessionIDKey 

 

SUBJECT: COMMENTS BY PORTS OF LONG BEACH AND LOS ANGELES ON 

REVISED DRAFT OF SOUTH COAST AIR QUALITY MANAGEMENT 

DISTRICT’S 2016 AIR QUALITY MANAGEMENT PLAN 

 

Dear Mr. Nastri: 

The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to 

participate in the South Coast Air Quality Management District’s (District or SCAQMD) 2016 

Air Quality Management Plan Advisory Committee, and to comment on the District’s Revised 

Draft 2016 Air Quality Management Plan (either “Revised Draft” or “AQMP”) released to the 

public on October 7, 2016.   

The Ports previously submitted comments on the June 2016 draft of the 2016 AQMP on 

August 19, 2016, which are attached hereto.  The Revised Draft, however, does not acknowledge 

or respond to the Ports’ previous comments and objections to the proposed AQMP (and in some 

cases appears to further aggravate issues to which objections have been raised).  The Ports 

therefore respectfully request that their comments be deemed to be incorporated in the Ports’ 

comments on the current Revised Draft.   

The Ports also note that their ability to provide comments on all aspects of the proposed 

new 2016 AQMP is precluded by the lack of complete information in the Revised Draft AQMP; 
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e.g., proposed control measure MOB-01 is incomplete and vague, the socio-economic analysis 

and incentive funding plans have not yet been completed and the critical Appendices V and VI 

have not yet been finalized or released to the public.  Accordingly, the Ports request that the 

District extend the comment period on the 2016 AQMP to allow the public an adequate 

opportunity to review and further comment on all Appendices and other critical components of 

the AQMP (e.g., the socioeconomic analysis, Incentive Funding Action Plan, etc.) well before 

the AQMP is to submitted for consideration by the District Board.  

 

OVERVIEW OF ISSUES 

The cities and businesses that move goods in and out of the Ports are vital to the regional, 

state, and national economy.  The international cargo handled by the Ports accounts for over 1.1 

million jobs in California and 3.3 million jobs in the United States; however, competition for 

much of this cargo is intensifying particularly with other international ports (Panama Canal, 

Canada, Mexico). The Ports are global leaders in the highly successful Clean Air Action Plan 

(CAAP) and other environmental programs, working in partnership with the port-related industry 

to reduce emissions from goods movement sources (ships, trains, trucks, cargo handling 

equipment, harbor craft).  The CAAP, however, is not a blue print for the AQMP.  The control 

measures in the Revised AQMP holds the Ports and related facilities responsible for shortfalls in 

voluntary CAAP measures, and will deter other ports and industries from any type of voluntary 

action.   

The Ports have been innovative and effective leaders in the efforts of public agencies to 

improve air quality despite the fact that the Ports do not have regulatory authority or control over 

the emissions sources. Working collaboratively and voluntarily with the EPA, CARB, and the 

District, the Ports’ efforts have achieved unprecedented success in helping the maritime goods 

movement industry obtain substantial reductions in emissions.  The Ports continue to remain firm 

in our position that the District’s attempt to regulate the Ports as “indirect sources” is 

unnecessary and counterproductive to the successful collaborative approach, and should not be 

included in the SIP.  The District is inappropriately proposing to impose enforcement actions on 

the Ports for emissions generated by emissions sources that the Ports do not own, operate, or 

control.  The District should, respectfully, focus on funding efforts as opposed to regulation that 

would detour from the overall objective of improving air quality. 

As the Ports have noted in these and prior comments, the District lacks authority to adopt 

any control measure or “backstop” rule that would go into effect if the emission targets for NOx, 

SOx, and PM2.5 from port-related sources are not met.  Nor are such measures necessary because 

the Ports’ recent emissions inventories show that the ports have exceeded the projected emission 

reduction targets identified in the CAAP.  For example, diesel particulate matter (DPM) 

emissions have been reduced by 85% over the 9 year period between 2005 and 2014.  In 

addition, emissions of nitrogen oxides (NOx) are down by 51%, and sulfur oxides (SOx) 

emissions have been reduced by 97%.   

The Ports continually develop and support emission reduction strategies and programs 

that will result in cleaner air for the local communities and the region.  These efforts have been 

entered into voluntarily, working cooperatively with the operators in the port area and the air 

quality regulatory agencies working aggressively with the goods movement industry to reduce 
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air quality impacts from the equipment they operate.  The potential for additional regulation by 

the District on the Ports brings significant uncertainty that will have broad negative effects on the 

goods movement industry and the economy as a whole, and will jeopardize the voluntary, 

collaborative partnership between the cities, the industry, and all of the air agencies that has led 

to the significant emissions reductions achieved to date.  

The current Revised Draft 2016 AQMP raises many concerns, and grounds for objection, 

in addition to the numerous concerns with the 2016 AQMP previously raised by the Ports.  

Those comments and objections are detailed in the attachment(s) to this letter.  However, we take 

this opportunity to briefly note, and highlight for the District’s consideration and response, the 

following points raised by the Revised Draft AQMP: 

1. The District Lacks Jurisdiction To Adopt Or Implement Several Of The Control 

Measures Proposed By The 2016 AQMP. 

The Ports, and others, have repeatedly pointed out the limitations imposed by federal and 

state law on the District’s authority to impose regulations on emission sources that are not within 

its jurisdiction.  Air pollution control districts only have the authority “to adopt and enforce rules 

and regulations” as to “emission sources under their jurisdiction. (Health & Safety Code, 

§ 40001, sub. (a).)”  (Friends of Oceano Dunes, Inc. v. San Luis Obispo County Air Pollution 

Control District (2015) 235 Cal.App.4th 957, 963, as modified on denial of reh’g (Apr. 23, 

2015). 

The revisions to the current draft AQMP have not only ignored those objections, but have 

actually proposed to move the District into even more flagrant excesses of the District’s limited 

regulatory jurisdiction by repeatedly calling not just for incentive-based “control measures” but 

threatening the creation of new rule-making and “regulations” that would be imposed on 

emission sources beyond the District’s existing legal jurisdiction. (E.g., Revised Draft AQMP, p. 

4-3: “These strategies include aggressive new regulations and development of incentive funding 

... “ [newly revised text in italics];  id. at p. 4-22 & 23,  also, Appendix IV-A-6 through 9.) 

The District’s authority to regulate is limited to its jurisdictional boundaries.  The District 

was created by the California Legislature “in those portions of the Counties of Los Angeles, 

Orange, Riverside, and San Bernardino included within the area of the South Coast Air Basin, as 

described in Section 60104 of Title 17 of the California Administrative Code, as now or hereafter 

amended.”  (Cal. Health & Safety Code, § 40410.)  The District’s boundaries do not include the 

ocean area adjacent to the South Coast Air Basin.  Thus, the District lacks authority to adopt and 

enforce measures in the AQMP  because it does not have jurisdiction to regulate emission 

sources outside of its geographical boundaries as would be required if the CAAP programs 

become involuntary and mandatory.   

The Cities’ management of the Ports is largely subject to their roles as trustees of 

tidelands under the legislative acts that granted tidelands to the Cities under a public trust.     As 

tidelands trustees, the Cities have been granted the discretion over how to best fulfill the express 

trust purposes.  The District cannot adopt policies, control measures, or regulations that might 

attempt to compel the Ports to violate these tidelands trust obligations.   
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2. The 2016 AQMP Would Exacerbate The Legal Conflicts Resulting From The 

District’s Attempts To Regulate Mobile Sources Disguised As “indirect source 

control measures and regulations.” 

The District has no authority to regulate mobile sources, or to arbitrarily group source 

categories or invoke geographic boundaries (e.g., the Ports) and declare those areas or groups of 

sources, by mischaracterizing them as an “indirect source.”  The Ports and the activities 

conducted there are not “indirect sources” of emissions within the meaning of the federal Clean 

Air Act (42 U.S.C. § 7410(a)(5)(C).)  An “indirect source review program” is “the facility-by-

facility review of indirect sources of air pollution, including such measures as are necessary to 

assure, or assist in assuring, that a new or modified indirect source will not attract mobile sources 

of air pollution” that would contribute to the exceedance of the NAAQS.  (42 U.S.C., § 

741O(a)(5)(D)(i).)  “Direct emissions sources or facilities at, within, or associated with, any 

indirect source shall not be deemed indirect sources for the purpose” of an indirect source review 

program.  (42 U.S.C. § 7410(a)(5)(C).)  Indirect source control measures cannot be required as a 

condition of SIP approval by EPA or CARB.  (42 U.S.C., § 7410(a)(5)(A)(ii); Health & Safety 

Code, § 40468.)  There are no provisions in the Clean Air Act for including “backstop” 

measures.  Only those provisions necessary to meet the requirements of the Clean Air Act can be 

included in the SIP.  (Health & Safety Code, § 39602.)  Backstop measures are not necessary to 

meet the 24-hour PM2.5 NAAQS requirements of Clean Air Act, and there is no emission 

reduction target in the attainment strategy for AQMP which the proposed measures purport to 

implement.  (See e.g., 40 C.F.R. §§ 51.112-51.114.) 

Furthermore, air pollution control districts such as SCAQMD are not authorized to 

regulate or impose a permit system on “indirect sources” of emissions.  (Friends of Oceano 

Dunes, Inc. v. San Luis Obispo County Air Pollution Control District, supra, 235 Cal.App.4th at 

964.) 

The AQMP control measures appear to be yet another misguided effort to use the Clean 

Air Act’s indirect source provisions as a guise to impermissibly regulate mobile sources.  The 

District cannot regulate emissions from on- and off-road mobile sources operating at, and to and 

from, the Ports, which includes ocean-going vessels and locomotives.  The District cannot 

regulate emissions from the tailpipes of on-road and off-road mobile sources, or enact mobile 

source regulations.  The District also cannot regulate off-site emissions (emissions occurring 

during transit “to and from” the purported “site”).  Congress did not intend or authorize the use 

of the indirect source provisions of the Clean Air Act as a way to circumvent mobile source 

preemption. 

3. The 2016 AQMP Would Violate The Dormant Commerce Clause. 

The control measures proposed in the Revised Draft AQMP would have serious negative 

effects on international and interstate commerce, navigation, maritime as well as land-based 

commerce, are will add unique and ‘discriminatory’ burdens which will have the effect of 

impeding California’s and the Ports’ economic competitiveness.  Accordingly, these measures 

will likely undergo close scrutiny under the federal constitution’s “dormant commerce clause” 

and “rights and immunities” protections.   
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“The high court’s dormant commerce clause jurisprudence “‘significantly limits 

the ability of States and localities to regulate or otherwise burden the flow of 

interstate commerce.’” (McBurney, supra, 569 U.S. at p. ___ [133 S.Ct. at p. 

1719] ....)  . Generally speaking, the Commerce Clause protects against 

inconsistent legislation arising from the projection of one state regulatory regime 

into the jurisdiction of another State. [Citation.]”  (Healy, supra, at pp. 336-337.)” 

(Alamo Recycling, LLC v. Anheuser Busch InBev Worldwide, Inc. (2015) 239 Cal. 

App.4th 983, 996.) 

4. The AQMP Would Unconstitutionally Impose Unfunded State Mandates. 

The California Supreme Court recently ruled in State Department of Finance v. 

Commission of State Mandates (County of Los Angeles) (2016) 220 Cal.App.4th 740, that certain 

requirements of the 2001 Los Angeles County Municipal Separate Storm Sewer System (MS4) 

Permit could be considered unfunded State mandates that would violate the constitutional 

prohibition against such unfunded mandates (Cal.Const. art. X III B, sec. 6(C), unless adequate 

state reimbursement was also provided.  The same rationale would apply to any unfunded 

requirements that are imposed upon the Ports under the 2016 AQMP.  As framed, the 

requirements being imposed on the Ports are the creation of the District.  The requirements are 

not “federal mandates” that might be exempted from this constitutional mandate. 

5. The 2016 AQMP Would Unnecessarily And Erroneously Include Measures Based 

On Inapplicable NAAQS. 

 The District asserts that it is required to have a new attainment demonstration for three 

NAAQS: (1) the 8-hour ozone NAAQS established in 2008, 75 ppb (2008 8-hour Ozone); (2) the 

annual PM2.5 NAAQS established in 2012, 12 µg/m3 (2012 annual PM2.5); and, (3) the 24-hour 

PM2.5 NAAQS established in 2006, 35 µg/m3 (2006 24-hour PM2.5).  This is not entirely 

accurate.  EPA has yet to decide whether to revoke the 2008 8-hour ozone NAAQS or to impose 

appropriate anti-backsliding requirements.  EPA will provide guidance on these issues in a 

subsequent rulemaking.  It is premature to address the 2008 8-hour Ozone in the 2016 AQMP 

until EPA finalizes its rule.  The 2016 AQMP demonstrates that the 2006 24-hour PM2.5 

standard will be met by the 2019 attainment year with no additional reductions needed beyond 

already adopted measures. Therefore, the 2016 AQMP does not need to include new control 

measures to meet this standard.  The 2016 AQMP states that the 2012 annual PM2.5 standard 

cannot be met by 2021, which is the attainment year for the current “moderate” 

designation.  Therefore, the District will be requesting EPA re-designate the Basin as a “serious” 

nonattainment area, which will provide four more years to attain the annual PM2.5 standard by 

2025.  The Ports agree this request should be included in the draft 2016 AQMP.  The District 

also concedes it is voluntarily submitting attainment demonstrations for the following NAAQS: 

(1) 1997 8-hour Ozone NAAQS, 80 ppb and (2) the 1979 1-hour Ozone NAAQS, 120 ppb. The 

District has prematurely chosen to provide for the alternative NOx/VOC reductions instead of 

the reasonable further progress demonstration under 42 U.S.C., § 7511a(c)(2) without 

conducting an economic analysis of these options. (40 C.F.R., § 51.1100(o)(12).)  This economic 

analysis should be conducted and public input sought on this issue before the draft 2016 AQMP 

addresses the 1997 8-hour Ozone NAAQS and 1979 1-hour Ozone NAAQS. 



-6- 

 

 

6. The District should not conduct its CEQA review or require public comment on the 

AQMP before all aspects of the Plan have been completed. 

The Ports note the difficulty, if not the inefficiencies, posed by the District’s continuing 

practice of releasing the proposed new 2016 AQMP in piecemeal and incomplete fashion.  It 

appears that the current Revised Draft AQMP is itself not yet complete, and anticipates 

additional substantive content.  The necessary socio-economic analysis is also not yet complete.  

As noted in the Ports comments on the Draft EIR, it is procedurally and legally 

inappropriate for the District to be conducting its CEQA review before the details of the 

proposed AQMP have been completed.  The Ports and the public should not be required to 

review and comment on important environmental documents before the full shape of the 

proposed project (2016 AQMP) is better known and disclosed.  (See, e.g., City of Santee v. 

County of San Diego (1989) 214 Cal.App.3d 1438, 1450:  “A complete project description is 

necessary [for CEQA] to assure that all of a project’s environmental impacts are considered.”].) 

Additional comments and objections are further detailed in the attachment(s) to this 

letter. 

 

CONCLUSION 

The Ports strongly encourage the District to strongly consider the issues identified herein 

and in its prior comments on the Draft 2016 AQMP, and to make the above-requested changes to 

the Draft 2016 AQMP, including but not limited to the following: 

 eliminate control measure MOB-01 as it is unnecessary and exceeds the District’s 

authority;  

 clarify that control measure EGM-01 and any subsequent rulemaking related to 

indirect source review does not apply to the Ports; and 

 revise control measure MOB-14 to clarify that it does not preclude the maritime 

goods movement industry’s ability to secure grant funding for early actions. 

The Ports also urge the District to complete the appropriate Incentive Funding Action 

Plan, as well as the appropriate socioeconomic impact analysis, and to provide the Ports and 

other members of the public with an adequate opportunity for comprehensive review and 

comment on those documents along with the (revised) Draft 2016 AQMP prior to submitting the 

Plan to the Board for consideration. 

The Ports remain committed to achieving our clean air goals identified in the CAAP to 

help improve regional air quality.  We strongly believe that the voluntary and cooperative CAAP 

process established by the Ports remains the most appropriate forum for the Ports and the air 

regulatory agencies to discuss technical and policy issues related to reducing emissions from 

port-related sources. 
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The Ports appreciate this opportunity to provide comments on the proposed 2016 AQMP.  

We look forward to continuing to work with the District on advancing our shared goals for clean 

air in the South Coast region. 

Sincerely, 

 

RICHARD D. CAMERON 

Managing Director, 

Environmental Affairs and Planning  

Port of Long Beach 

CHRISTOPHER CANNON 

Director 

Environmental Management 

Port of Los Angeles 

 

 

  

    



 

 

 

 

 

ATTACHMENT 

DETAILED COMMENTS ON THE REVISED DRAFT 2016 AQMP 
  

1. The District Lacks Jurisdiction Over Ocean-Going Vessels.  

The District’s authority to regulate is limited to its jurisdictional boundaries.  The District 

was created by the California Legislature “in those portions of the Counties of Los Angeles, 

Orange, Riverside, and San Bernardino included within the area of the South Coast Air Basin, as 

described in Section 60104 of Title 17 of the California Administrative Code, as now or hereafter 

amended.”  (Cal. Health & Safety Code, § 40410.) 

The South Coast Air Basin includes the portion of Los Angeles County “[b]eginning at 

the Los Angeles-San Bernardino County boundary and running west along the township line 

common to T.3 N and T.2 N, San Bernardino Base and Meridian; then north along the range line 

common to R.8 W and R.9 W; then west along the township line common to T.4 N and T.3 N; 

then north along the range line common to R.12 W and R.13 W to the southeast corner of 

Section 12, T.5 N, R.13 W; then west along the south boundaries of Sections 12, 11, 10, 9, 8, 7, 

T.5 N, R.13 W to the boundary of the Angeles National Forest which is collinear with the range 

line common to R.13 W and R.14 W; then north and west along the Angeles National Forest 

boundary to the point of intersection with the township line common to T.7 N and T.6 N (point is 

at the northwest corner of Section 4 in T.6 N, R.14 W); then west along the township line 

common to T.7 N and T.6 N; then north along the range line common to R.15 W and R.16 W to 

the southeast corner of Section 13, T.7 N, R.16 W; then along the south boundaries of Sections 

13, 14, 15, 16, 17, 18, T.7 N, R.16 W; then north along the range line common to R.16 W and 

R.17 W to the north boundary of the Angeles National Forest (collinear with township line 

common to T.8 N and T.7 N); then west and north along the Angeles National Forest boundary 

to the point of intersection with the south boundary of the Rancho La Liebre Land Grant; then 

west and north along this land grant boundary to the Los Angeles-Kern County boundary.  (17 

Cal. Code Regs., § 60104(d).) 

The District’s boundaries do not include the ocean area adjacent to the South Coast Air 

Basin.  Thus, the District lacks authority to adopt and enforce measures in the AQMP (e.g., 

MOB-01, MOB-02, MOB-03, and EGM-01) because it does not have jurisdiction to regulate 

emission sources outside of its geographical boundaries as would be required if the CAAP 

programs become involuntary and mandatory.  The Ocean Going Vessel (OGV) Vessel Speed 

Reduction program would require OGVs to slow vessel speed to 12 knots during their approach 

and departure from the ports at a distance of either 20 nm or 40 nm from Point Fermin, which is 

outside the District’s jurisdictional boundary.  The OGV Low Sulfur Fuel for Auxiliary Engines 
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and Auxiliary Boilers program would require OGVs to switch to low sulfur distillate fuel within 

40 nm from Point Fermin, which is outside of the District’s jurisdictional boundary.  The OGV 

Low Sulfur Fuel for Main Engines program would require OGVs to switch to low sulfur 

distillate fuel within 40 nm from Point Fermin, which is outside of the District’s jurisdictional 

boundary.   

The OGV Vessel Speed Reduction program is the only CAAP measure that is not already 

part of regulations adopted by other agencies.  Yet, the Ports also lack jurisdiction to mandate 

any OGV actions of the ship owners if CAAP voluntary incentive targets are not met.  OGVs are 

regulated by the federal government implementing its treaty obligations under MARPOL, 

administered by the IMO, specifically MARPOL Annex VI Regulations for the Prevention of Air 

Pollution from Ships (Annex VI), which sets global limits for SOx, NOx, and PM emissions 

from OGVs.  Congress vested MARPOL and Annex VI authority with the Secretary of the U.S. 

Coast Guard (Secretary) and the Administrator (Administrator) of the EPA.  (33 U.S.C., § 1903.)  

The Secretary has exclusive MARPOL administrative and enforcement authority.  (33 U.S.C., 

§ 1903(a).)  The Administrator has Annex VI administrative, regulatory, investigative, and 

enforcement authority.  (33 U.S.C., §§ 1901 et seq.) 

The District’s ability to adopt, enforce, and require the Ports to comply with any measure 

mandating the Vessel Speed Reduction program is precluded and preempted by Annex VI and 

federal regulations.  (40 CFR § 1043.10.)  The federal government has historically been the 

principal regulator of emissions from U.S. and foreign-flagged ships (or OGVs) under Annex VI.  

(40 C.F.R., § 94; 40 C.F.R., § 1043, 33 C.F.R. § 151).   

The Ports are located within the “North American Environmental Control Area” (ECA) 

established under Annex VI.  The North American ECA’s limits are much stricter than Annex 

VI’s global requirements.  It would be unlawful for the District to require the Ports to collect and 

report NOx, SOx, and PM emissions information from OGVs subject to Annex VI requirements 

in the North American ECA.  To collect this information, the Ports must impose a reporting 

requirement for OGVs coming and going from the Ports– effectively regulating them under 

Annex VI.  The Ports lack authority to regulate U.S. and foreign-flagged ships in this manner.  

(33 U.S.C., §§ 1903, 1907.)  Federal recordkeeping and reporting requirements for fuel and 

marine engines are expressly allowed (40 C.F.R., § 1043.70(b)-(c)), but no other recordkeeping 

and reporting requirements are authorized by statute or regulation.  Any reporting requirement by 

the District is thus preempted by both Annex VI’s record-keeping requirements for NOx engine 

standards and sulfur content in fuel (Regulations 13 and 14, Annex VI; incorporated by reference 

at 40 C.F.R., § 1043.100) and federal regulatory record-keeping and reporting requirements (40 

C.F.R., § 1043.70). 

The District’s attempt to mandate certain voluntary CAAP programs would also be 

preempted on enforcement grounds.  Congress expressly reserved enforcement authority of 

Annex VI regulations to the U.S. Coast Guard and EPA.  (33 U.S.C., §§ 1903, 1907.)  

Enforcement inspections will be conducted only by the U.S. Coast Guard and, when referred by 

the Secretary, investigated by the Administrator.  (33 U.S.C., §§ 1907(f)(1)-(2).)  The U.S. Coast 

Guard and EPA are authorized to impose civil penalties for violations of MARPOL (including 

Annex VI) and 33 U.S.C., §§ 1901 et seq., § 1908(b)(1).  The Ports and the District are not so 

authorized and cannot inspect, penalize, or undertake enforcement actions against OGVs under 

Annex VI and 33 U.S.C., §§ 1901 et seq. 
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The District’s Executive Officer also lacks authority to decide that any emission target is 

not met.  To satisfy the Emission Reduction Plan requirement, the Ports may have to impose 

more stringent emissions requirements on U.S. and foreign-flagged vessels than required by 

Annex VI.  The Ports and the District both lack this authority. 

2. The District Lacks Authority To Regulate Port Activities As “Indirect Sources.” 

The District has no authority to regulate mobile sources, and may not do so by 

mischaracterizing them as “indirect sources.”  (Friends of Oceano Dunes, Inc. v. San Luis 

Obispo County Air Pollution Control District, supra, 235 Cal.App.4th at 964 [air pollution 

control districts are not authorized to regulate or impose a permit system on “indirect sources” of 

emissions].)  The Clean Air Act defines an indirect source as “a facility, building, structure, 

installation, real property, road, or highway which attracts, or may attract, mobile sources of 

pollution.” (42 U.S.C., § 7410(a)(5)(C).)  The Ports are not within this definition.  “Direct 

emissions sources or facilities at, within, or associated with, any indirect source shall not be 

deemed indirect sources for the purpose” of an indirect source review program.  (42 U.S.C., § 

7410(a)(5)(C).)  

Indirect source control measures cannot be required as a condition of SIP approval by 

EPA or CARB.  (42 U.S.C., § 7410(a)(5)(A)(ii); Health & Safety Code, § 40468.)  There are no 

provisions in the Clean Air Act for including “backstop” measures.  Only those provisions 

necessary to meet the requirements of the Clean Air Act can be included in the SIP.  (Health & 

Safety Code, § 39602.)  Backstop measures are not necessary to meet the 24-hour PM2.5 

NAAQS requirements of Clean Air Act, and there is no emission reduction target in the 

attainment strategy for AQMP which the proposed measures purport to implement.  (See e.g., 40 

C.F.R., §§ 51.112-51.114.) 

The District advances the novel theory that it can designate a geographic area, such as a 

city or a Port, to be an “indirect source.”   Further, the geographic line drawn by the District does 

not respect political boundaries and lumps portions of the cities together as a single indirect 

source.  The District believes it can draw any geographic boundary it desires and declare that 

area to be an “indirect source” without regard for whether the landowner operates or controls 

mobile sources that pass through the area.  Under the District’s theory, a local air district could 

designate as a stationary source, and an indirect source, any city or county that has natural 

features that attract ships or cars or other mobile sources, even if the city or county does not own, 

operate or control those sources.  Is a city with oil fields a stationary source and indirect source 

because it attracts refineries, trucks and trains to transport the petroleum products?  If Riverside 

County has increased the numbers of warehouses and distribution centers within its borders, is 

the governmental agency or county geographical area now a stationary source and indirect 

source because such distribution centers within their borders attract trucks and trains? 

The AQMP control measures would use the Clean Air Act’s indirect source provisions as 

a guise to impermissibly regulate mobile sources.  The District cannot regulate emissions from 

on- and off-road mobile sources operating at, and to and from, the Ports, which includes ocean-

going vessels and locomotives.  The District cannot regulate emissions from the tailpipes of on-

road and off-road mobile sources, or enact mobile source regulations.  The District also cannot 

regulate off-site emissions (emissions occurring during transit “to and from” the purported 
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“site”).  Congress did not intend or authorize the use of the indirect source provisions of the 

Clean Air Act as a way to circumvent mobile source preemption. 

The AQMP measures also fail as an indirect source review program because the Ports are 

not a “new or modified indirect emissions source.”  The Clean Air Act defines modification as 

“any physical change in, or change in the method of operation, of a stationary source which 

increases the amount of any air pollutant emitted by such source or which results in the emission 

of an air pollutant not previously emitted.”  (42 U.S.C., § 7411(a)(4).)  The criteria pollutants 

targeted are among those that have been identified and reduced for the duration of the CAAP.  

Because the Ports do not qualify as either a new or modified source, any attempt to regulate them 

as such exceeds the the District’s authority. 

The AQMP control measures also violate the nexus requirement for indirect source 

review programs.  The purpose of an indirect source review program is to ensure that mobile 

source emissions do not “cause or contribute to air pollution concentrations exceeding any 

national primary ambient air quality standard for a mobile-source related air pollutant.”  (42 

U.S.C., § 7410(a)(5)(D)(i).)  The District’s own PM2.5 monitors show that emissions from 

mobile sources operating in and around the Ports are not causing or contributing to the South 

Coast Air Basin’s nonattainment of the PM2.5 NAAQS.  The District has in the past attributed 

nonattainment to a single monitor – Mira Loma (Van Buren) – which is located in Riverside, 

approximately 60 miles northeast of the Ports.  This monitor has purportedly failed to attain the 

PM2.5 NAAQS because of drought conditions in Southern California, even though all of the 

South Coast Air Basin has experienced the drought and none of SCAQMD’s other monitors have 

failed to demonstrate attainment with the PM2.5 NAAQS, including the two State and Local Air 

Monitoring Stations nearest to the Ports – in North and South Long Beach.  The Long Beach 

monitors have consistently demonstrated attainment for at least the last four years and are 

projected to continue attaining the standard through 2019.  The data thus suggest a nexus 

between nonattainment and a source located near the Mira Loma (Van Buren) monitor – not the 

Ports. 

MOB-01 also fails as an indirect source review program because the businesses within 

the geographic and source designated areas are not a “new or modified indirect emissions 

source.” (42 U.S.C., § 7410(A)(5).)  A source is new if it adds to the air basin’s existing 

emissions baseline.  (National Ass’n of Home Builders v. San Joaquin Valley Unified Air 

Pollution Control Dist. (9th Cir. 2010) 627 F.3d 730, 731-32.)  The Clean Air Act defines 

modification as “any physical change in, or change in the method of operation, of a stationary 

source which increases the amount of any air pollutant emitted by such source or which results in 

the emission of an air pollutant not previously emitted.” (42 U.S.C., § 7411(a)(4).) 

3. “Mobile Sources” Are Beyond The Scope Of District Authority. 

The revised AQMP continues and aggravates previously-objected-to proposals seeking to 

create and assert novel District regulatory authority over emission sources attributed to the Ports, 

which are mischaracterized as “facility-based mobile sources” – without identifying any legal 

authority for those proposed actions.  (Revised Draft, pp. 4-27 through 4-33.)  While the District 

acknowledges that it only has “limited authority to regulate mobile sources” (Revised Draft, p.  

ES-7), the AQMP nonetheless persists in attempting to do just that in MOB-01.  The current 

revisions make explicit the threat to take such unauthorized actions “in the form of a regulation 
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by the SCAQMD ... “ in order to characterize the Ports’ voluntary, but effective, CAAP 

measures as “enforceable commitments.”  (Revised Draft, p. 4.28.)  The Revised Draft continues 

to describe MOB-01 as a control measure to achieve and enforce emission reductions at 

commercial marine ports and continues to erroneously characterize it as a “facility-based mobile 

source control measure.”  The proposed MOB-01 is yet another attempt by the District (like prior 

IND-01 and PR 4001) to justify the imposition of illusory regulatory authority over the Ports as 

“indirect sources” of emissions.  

By characterizing the Ports as a “facility-based mobile source,” it appears that the District 

intends to use MOB-01 as not just an “indirect source” control measure, but as a prelude to 

“immediate” rule-making and enactment of regulations that might be enforced against the 

independent Ports.  The Ports continue to oppose any form of a “rule” that would shift the 

District’s oversight obligations on the Ports.  They strongly oppose the District creating or 

relying on any concept of a “facility-based mobile source measure,” whether described as an 

“Indirect Source Rule,” “Backstop Rule” or the “freight hub,” “facility cap,” and/or “freight 

facility performance targets” approach.   

The Ports are not a “Facility” as required by the Clean Air Act’s indirect source 

provisions.  Together, the Port of Los Angeles and Port of Long Beach encompass 10,700 acres, 

miles of waterfront and features 50 passenger and cargo terminals, including dry and liquid bulk, 

container, breakbulk, automobile and warehouse facilities, and a cruise passenger complexes.  

While some U.S. ports are “operating ports” that own and operate their terminals and equipment 

and hire longshoremen to handle cargo, the Ports are “non-operating” or “landlord” ports that 

hold the tidelands property in trust for the State of California and lease it out to port tenants that 

operate the terminals.  Each port tenant is treated as an individual stationary source facility by 

the District and their activities are separately regulated and permitted by the District.   

“Mobile sources” of emissions are beyond the limited regulatory authority conferred by 

the Legislature on local or regional districts (e.g., Health & Safety Code § 40001(a); also see, 76 

Ops. Cal. Atty. Gen. 11 (1993); 75 Ops. Cal. Atty. Gen. 256 (1992); 74 Ops. Cal. Atty. Gen. 196 

(1991); 73 Ops. Cal. Atty. Gen. 229, 234-35 (1990)).  Congress vested the federal government 

with the authority to set nationwide emissions standards for mobile sources, including non-road 

mobile engines and vehicles. (42 U.S.C. §§ 7521, 7547.)  Congress expressly and impliedly 

preempted states from setting standards or other requirements relating to the control of emissions 

for mobile sources.  (42 U.S.C., § 7543, (a) & (e).)  The maritime goods movement emission 

sources are within the express and implied preemption.  The Clean Air Act allows California to 

seek authorization from EPA to adopt “standards and other requirements related to the control of 

emissions” for some, but not all, mobile sources covered by MOB-01.  (42 U.S.C., §§ 7543 (b) & 

(e)(2)(A).)  Thus, the District simply does not have mobile source regulatory authority. 

The mobile emission sources that utilize the Ports already exist and are part of the 

baseline.  Moreover, only those provisions necessary to meet the requirements of the Clean Air 

Act are included in the SIP.  (Health & Safety Code, § 39602.)  The purpose of an indirect source 

program is to ensure that mobile source emissions do not “cause or contribute to air pollution 

concentrations exceeding any national primary ambient air quality standard for a mobile-source 

related air pollutant.”  (42 U.S.C., § 7410(a)(5)(D)(i).)  MOB-01 is not necessary to meet the 

NAAQS requirements of Clean Air Act.  The emissions reductions listed in the Revised Draft for 

MOB-1 for the years 2023 and 2031 are listed as ‘To Be Determined” -- which indicates that 
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the reductions will be determined once the inventory and control approach are identified, and are 

not relied upon for attainment demonstration purposes.  In reality, there would be little to no 

emission reduction benefit from indirect source measures because state, federal and international 

authorities have adopted rules and regulations to significantly reduce NOx emissions from these 

on- and off-road mobile sources.  According to the AQMP, “[t]he effect of the rules and 

regulations are significant, showing reductions of over 67 percent in NOx emissions and close to 

60 percent in VOC emissions between 2012 and 2023, even with increases in fleet population” 

(p. 3-4). 

Despite repeated requests, the District still has not identified any legislation purporting to 

confer authority on the District to regulate public marine facilities as “mobile sources.”
1
  The 

District itself acknowledges that it does not have “primary regulatory authority” over the Port (or 

other large facilities identified as major sources of emissions, e.g., rail yards, airports, and 

distribution centers).  Nevertheless, the Revised Draft states:  “[T]he enforceable commitment 

may be in the form of a regulation by the SCAQMD within its existing legal authority, or by the 

State or federal government, or other enforceable mechanisms.” (p. 4-28.)  This statement raises 

the very same legal issues regarding the extent of the District's limited “existing legal authority” 

that the Ports have previously raised in opposition to PR 4001, and in their August 19, 2016 

comment letter.  The Revised Draft continues to ignore these basic, jurisdictional, flaws in the 

approach proposed to be taken by the 2016 AQMP.   

The Ports maintain their fundamental objections to the provisions of the new AQMP that 

would inject the Ports into a newly-contrived regulatory scheme in an attempt to extend de facto 

District jurisdiction over mobile emission sources where no such jurisdiction exists as a matter of 

law.  We refer to and incorporate the objections to this approach previously detailed in comment 

letters submitted in response to proposed IND-01, and to Proposed Rule 4001, and the Ports’ 

August 19, 2016 letter commenting on the June draft AQMP. 

4. The AQMP Includes Procedural Deficiencies. 

Even though the Revised Draft AQMP would impose a strict timeline on the District to 

undertake rulemaking to create enforceable regulations “immediately” after the adoption of the 

Final 2016 AQMP (Table 4-3), the District has not complied with the procedural requirements to 

adopt indirect source control rules that are contemplated in MOB-01.  The requirements are:  

(1) ensure, to the extent feasible, and based upon the best available information, assumptions, 

and methodologies that are reviewed and adopted at a public hearing, that the proposed rule or 

regulation would require an indirect source to reduce vehicular emissions only to the extent that 

the district determines that the source contributes to air pollution by generating vehicle trips that 

would not otherwise occur; (2) ensure that, to the extent feasible, the proposed rule or regulation 

does not require an indirect source to reduce vehicular trips that are required to be reduced by 

other rules or regulations adopted for the same purpose; (3) take into account the feasibility of 

implementing the proposed rule or regulation; (4) consider the cost effectiveness of the proposed 

rule or regulation; (5) determine that the proposed rule or regulation would not place any 

requirement on public agencies or on indirect sources that would duplicate any requirement 

                                                 
1
 The EPA itself treats “facilities based” emission sources as distinct from “mobile sources”.  

See, e.g., 66 FR 65208 “Database of sources of environmental releases of dioxin-like compounds 

in the U.S.”, ref year 1987-1995.  December 18, 2001. 
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placed upon those public agencies or indirect sources as a result of another rule or regulation 

adopted pursuant to Health and Safety Code sections 40716 or 40717.  (Health & Saf. Code, 

§ 40717.5.) 

The Revised Draft also inappropriately refers to the Ports as an “Implementing Agency,” 

(Appendix IV-A, p. 126), which the AQMP elsewhere defines as “the agency(ies) responsible for 

implementing the control measure.”  On pages IV-A-127, the Revised Draft AQMP now 

purports to commit the Ports and District staff “to develop an enforceable mechanism to 

recognize the voluntary actions ... that can be credited in the SIP in a timely manner.”  However, 

to the extent the AQMP would mischaracterize the Ports as “Implementing Agencies,” without 

including all of the other public and private partners working to achieve emission reductions, it 

improperly shifts an unwarranted burden of regulatory implementation to the Ports and 

erroneously implies that the Ports would have an assigned enforcement obligation, While the 

Ports have successfully adopted voluntary efforts to reduce emissions from maritime goods 

movement sources, and continue to be devoted to reducing emissions by working with the 

District as well as their own initiatives, the Ports are not air agency regulators.  The AQMP 

should not commit the Ports to regulatory responsibility for “development” of enforceable 

mechanisms or control measures as to sources over which they do not have jurisdiction, 

ownership or operational control.   

Further, as the District is well aware from the Ports’ previous comment letters on these 

issues, the Ports lack authority to enforce as mandates the programs on all mobile sources 

operating in the Ports as they are preempted by state, federal and international law.  This portion 

of the AQMP, requiring the Ports to select and implement the control measures, does not address 

or overcome these legal impediments. 

5. Control Measures in the AQMP would violate the dormant Commerce Clause. 

The “facility-based mobile source measure” approaches proposed in the revised draft 

AQMP would have serious negative effects on international and interstate commerce, navigation, 

maritime as well as land-based commerce, are will add unique and ‘discriminatory’ burdens 

which will have the effect of impeding California’s and the Ports’ economic competitiveness.  

Accordingly, these measures will likely undergo close scrutiny under the federal constitution’s 

“dormant commerce clause” and “rights and immunities” protections. 

“[A]ny state statute or regulation that impacts domestic interstate or foreign commerce is 

subject to judicial scrutiny under the commerce clause unless the statute or regulation has been 

preempted, or expressly authorized, by an act of Congress. (See, e.g., Atlantic Coast Demo. v. 

Bd. of Chosen Freeholders (3d Cir. 1995) 48 F.3d 701, 710.)  The commerce clause’s implicit, 

self-executing restriction on the states’ power to regulate domestic interstate and foreign 

commerce is commonly referred to as the “negative” or “dormant” commerce clause. (Barclays 

Bank, supra, 512 U.S. 298, fn. 9....)”  (Pacific Merchant Shipping Assn. v. Voss ( 1995 )  12 

Cal.4th 503, 514-15.) 

The California Court of Appeal recently explained the broad scope of these constitutional 

limitations on state or local “regulations” impacting commerce, in Alamo Recycling, LLC v. 

Anheuser Busch InBev Worldwide, Inc. (2015) 239 Cal.App.4th 983, 996: 
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The high court’s dormant commerce clause jurisprudence “‘significantly limits 

the ability of States and localities to regulate or otherwise burden the flow of 

interstate commerce.’” (McBurney, supra, 569 U.S. at p. ___ [133 S.Ct. at p. 

1719] ....)  More broadly, the high court in Healy explained that, taken together, 

its dormant commerce clause cases “stand at a minimum” for the three 

propositions. (Healy, supra, 491 U.S. at p. 336.) First, a state law violates the 

commerce clause if it applies to commerce that takes place wholly outside of the 

state's borders, regardless of whether the commerce has effects within the state. 

(Id. at p. 336, ...)  Second, a state law that “directly controls” commerce occurring 

wholly outside the state’s borders is invalid regardless of whether the law's 

extraterritorial reach was intentional....Brown-Forman Distillers v. N. Y. Liquor 

Auth. (1986) 476 U.S. 573, 579 [A statute that “directly regulates or discriminates 

against interstate commerce … is virtually per se invalid under the Commerce 

Clause … .”].)  Third, “the practical effect of the statute must be evaluated not 

only by considering the consequences of the statute itself, but also by considering 

how the challenged statute may interact with the legitimate regulatory regimes of 

other States and what effect would arise if not one, but many or every, State 

adopted similar legislation. Generally speaking, the Commerce Clause protects 

against inconsistent legislation arising from the projection of one state regulatory 

regime into the jurisdiction of another State. [Citation.]”  (Healy, supra, at pp. 

336-337.) 

Those burdensome and counter-productive approaches would be directly in conflict with 

the goals of Governor Brown’s Executive Order to improve freight transportation efficiency and 

increase competitiveness of California’s freight system, as well as the recently-released 

California Sustainable Freight Action Plan.   

6. The AQMD’S Imposition Of Unfunded Obligations On The Ports Violates The 

California Constitution, Article XIII B, Section 6. 

Article XIII B, Section 6(a) of the California Constitution states in relevant part as 

follows:  “Whenever the Legislature or any state agency mandates a new program or higher level 

of service on any local government, the State shall provide a subvention of funds to reimburse 

that local government for the costs of the program or increased level of service ....” 

The California Supreme Court recently ruled in State Department of Finance v. 

Commission of State Mandates (County of Los Angeles) (2016) 220 Cal.App.4th 740, that certain 

requirements of the 2001 Los Angeles County Municipal Separate Storm Sewer System (MS4) 

Permit could be considered unfunded State mandates that would violate the above quoted 

constitutional mandate unless state reimbursement was provided. 

The same rationale would apply to any unfunded requirements that are imposed upon the 

Ports under the 2016 AQMP.  As framed, the requirements being imposed on the Ports are the 

creation of the District.  The requirements are not “federal mandates” that might be exempted 

from this constitutional mandate. 
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7. The AQMP Is Duplicative Of CARB and EPA Actions 

Control Measure MOB-01 is duplicative of existing ARB, EPA and international rules. 

When the CAAP was first released in 2006, there were few if any rules regulating port-related 

sources.  A decade later, many of the voluntary port-related control strategies implemented under 

the CAAP have been superseded by state or international regulation.  Much of the unprecedented 

emissions reductions from port-related sources that have been achieved to date rely on, and are 

largely (over 90% of emission reductions), the result of regulations for port-related sources at the 

state and international levels, including: 

 CARB Truck Bus Regulation 

 CARB Ocean-going Vessel At-Berth Regulation 

 CARB and International Ocean-going Vessels Low-Sulfur Fuel 

Regulations 

 CARB Cargo-handling Equipment Regulation 

 CARB Commercial Harbor Craft Regulation 

 International Maritime Organization North American Emission Control 

Area 

The draft 2016 AQMP acknowledges this regulatory history and that the CAAP has been 

superseded by existing regulations.  

8. The District Cannot Adopt Control Measures Based On Unattainable Modeling 

Assumptions.  

Through MOB-01 through MOB-05 and EGM-01, the District is also inappropriately 

attempting to enforce the unattainable modeling assumptions in the SCAG’s SCS, and any 

modifications the District utilized in the draft 2016 AQMP.  If EPA approves this novel and 

significant change in SIPs in its final rulemaking, it will be signaling to states and local agencies 

that they can enforce assumptions.  This will undermine the SIP process and lead to serious 

disagreements and controversies over all assumptions states and local agencies include in their 

SIPs because the regulated community will be fearful that any technical assumptions included in 

the SIP will be enforced in the future.  Technical assumptions estimated by scientists will 

become political decisions.  Further, this approach has been disapproved by the Ninth Circuit 

Court of Appeal in Bayview Hunters Point Community Advocates v. Metropolitan 

Transportation Commission, 366 3d 692 (9th Cir. 2004). 

9. The Requirements For RACM/RACT (Technologically And Economically Feasible) 

Have Not Been Met. 

The requirements in subparts 1 and 4 relative to RACM/RACT have not been met.  EPA 

states that RACM includes any potential control measure for non-road emission sources that is 

both technologically and economically feasible.  (80 Fed. Reg. 63647.)  There must be an 

evaluation of technical feasibility that includes operation conditions, and non-air quality impacts 

as well as an economic feasibility that includes consideration of cost per ton of pollutant reduced, 

capital costs and annualized costs.  There is no such analysis in the AQMP.  The District cannot 

evade these requirements by calling a control measures an indirect source measure or a measure 

to simply enforce an attainment demonstration assumption. 
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10. No Emission Reductions Are Attributed To The MOB-01 Measure. 

EPA has never approved the 2012 Backstop Measure for Indirect Sources of Emissions 

from Ports and Port-Related Facilities [PR4001] as part of the SIP.  No emission reductions 

from this measure are included in the attainment demonstration for the 2012 AQMP.  Yet, the 

draft 2016 AQMP states that rulemaking is underway for PR 4001.  There is no requirement or 

legal basis for continuing to develop PR 4001.  MOB-01 addresses the same emissions sources.  

The District is singling out the Ports for double regulation.  The impacts of this double 

regulation have not been assessed in the socio-economic analysis.  The Ports’ will be at a 

competitive disadvantage compared to other west-coast Ports.  This will negatively impact the 

regional economy. 

The District Governing Board previously found that without Control Measure IND-01: 

(1) “the 2012 AQMP, in conjunction with earlier AQMPs contains every feasible control strategy 

and measure to ensure progress toward attainment….”; (2) “the AQMP satisfies all the 

attainment deadlines for federal ambient air quality standards for 24-hour PM2.5 and 1-hour 

ozone NAAQS”; (3) “the 2012 AQMP satisfies the planning requirements set forth in the federal 

and California Clean Air Acts”; and, (4) “the 2012 AQMP includes every feasible measure and 

an expeditious adoption schedule”. (Attachment 21, Resolution, motions, deleted Control 

Measure IND-01.)   

On January 25, 2013, the CARB Board adopted Resolution No. 13-3.  (Attachment 22, 

Resolution.)  The CARB Board found that without Control Measure IND-01: (1) “the attainment 

analysis in the 2012 AQMP demonstrates that the 24-hour PM2.5 standard will be met 

throughout the [South Coast Air] Basin by the proposed attainment date”; (2) the 2012 AQMP 

demonstrates the [South Coast Air] Basin will attain the 1-hour ozone standard by 2022”; (3) 

“[t]the 2012 AQMP meets the applicable planning requirements established by the [Clean Air] 

Act and the Rule for 24-hour PM2.5 SIPs, and includes the required air quality and emissions 

data, modeled attainment demonstrations, RACM/RACT demonstrations, new source review, 

transportation conformity emission budgets, and contingency measures”; (4) “[t]he 2012 AQMP 

identifies contingency measures that will achieve additional emission reductions, beyond those 

relied on in the attainment demonstration, in the event that the South Coast Air Basin does not 

attain the 24-hour PM2.5 standard by 2014”; and, (5) “[t]he 2012 AQMP meets applicable 

planning requirements established by the [Clean Air] Act for 1-hour ozone SIPs, and includes the 

required air quality and emissions data, modeled attainment demonstrations, new source review 

and RACM/RACT demonstrations”.   

EPA proposes to conclude that RACM/RACT have been met without Control Measure 

IND-01/Proposed Rule 4001.  Because there is no need for Control Measure IND-01/Proposed 

Rule 4001, there is no basis for approving it as part of the SIP. 

11. Provisions Of The Proposed AQMP Would Improperly Infringe Upon The Ports’ 

Roles As Trustees Of California Tidelands. 

The Cities’ management of the Ports is largely subject to their roles as trustees of 

tidelands under the legislative acts that granted tidelands to the Cities under a public trust.   (E.g., 

State of California ex rel. California State Lands Com. v. City of Long Beach (2005) 125 

Cal.App.4th 767, 771: “In 1911, the State granted the City of Long Beach all of its right, title and 
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interest in the tidelands situated within the boundaries of the city, to be held in trust and used to 

establish a harbor and to construct anything necessary or convenient for the promotion of 

commerce and navigation.”)  As tidelands trustees, the Cities have been granted the discretion 

over how to best fulfill the express trust purposes.  The District cannot adopt policies, control 

measures, or regulations that might attempt to compel the Ports to violate these tidelands trust 

obligations.   

The Revised Draft AQMP would strip the Cities of their discretion in administering the 

tidelands for the benefit of the State of California and compels the Cities to utilize their revenues 

for air quality purposes ahead of the purposes expressly set forth in the enactments granting 

tidelands to the Cities.  As a practical matter, compliance with the incentives, control measures, 

and regulations proposed by the AQMP would depend in part on the Cities providing financial 

incentives to the owners and operators of mobile sources to incentivize emission reductions.  If 

the District’s Executive Officer could effectively require the Ports to develop an Emission 

Reduction Plan that requires more generous financial incentives must be offered by the Ports to 

achieve the emission targets (which is contemplated by the Revised Draft AQMP), this would 

ultimately impair and diminish the Cities’ ability to execute their tidelands trust obligations by 

depleting revenues reserved for express trust purposes.  

In their discretion, the Ports consider environmental quality to fall within the implied 

scope of the tidelands trust and have in fact made substantial expenditures when their operating 

budgets allow.  The Ports also fully comply with the California Environmental Quality Act when 

developing their properties for tenants’ use, which may include providing mitigation such as air 

quality reduction measures to address any environmental impacts.  However, the tidelands trust 

does not expressly require revenues be expended for “air quality improvement”, and the financial 

incentive programs and control measures proposed in the Revised Draft appear to infringe on the 

Cities’ jurisdiction over their own funds, if the only way to increase compliance with a CAAP 

incentive program, for example, would be to increase the amount of incentives.    

The proposed AQMP also compels the Cities to violate their Tidelands Trust obligations 

by mandating requiring the Ports to utilize trust for an entirely local program to reduce PM 2.5, 

SOx, and NOx emissions.  The funding to implement the AQMP would confer only an emission 

reduction benefit to the South Coast Air Basin rather than to the entire State of California.  Thus, 

funding or financial incentives compelled by the AQMP would require the Ports to provide 

“mitigation” beyond their direct impacts, and in conflict with the tidelands trust.  

Moreover, the proposed AQMP would place the Ports at a competitive disadvantage to 

other California or West Coast ports.  If commercial maritime business meant for the Los 

Angeles or Long Beach ports is diverted elsewhere as a result of compliance with the novel 

regulations and economic burdens arising from the AQMP, the Cities will be deprived of 

revenues they need to fulfill their tidelands trust obligations. 

The Ports respectfully remind the District that the CAAP is a planning document that 

provides guidance on strategies and targets that are ultimately implemented through individual 

actions adopted by each Port’s respective Board of Harbor Commissioners (Boards).  The State 

granted to the Cities of Long Beach and Los Angeles exclusive authority to implement the 

tidelands trust under the oversight of the State Lands Commission.  Each City has been 

appointed as a trustee and has established their respective Board of Harbor Commissions with 
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exclusive control and management of the Tidelands and revenues and expenditures from the 

Tidelands.  However, such discretion must be exercised in accordance with their obligations to 

prudently manage Tidelands assets and revenues within a nexus and proportionality to the 

Tidelands Trust interest, as well as in accordance with applicable laws such as the California 

Environmental Quality Act (CEQA) and principles of federal preemption.  The District cannot 

mandate action by each Port’s Board of Harbor Commissioners, nor can the District direct how 

the Ports may be obligated to spend state Tidelands money; only the appointed trustee can make 

discretionary actions to obligate state Tidelands funds.  Specifically, any measures listed in the 

AQMP or the CAAP must each require the Boards to authorize the expenditure of monies and 

program costs, or to approve conditions of infrastructure project development in their discretion 

as a CEQA lead agency and as Tidelands trustees. 

12. The AQMP Improperly Includes Control Measures That Identify Emissions 

Reductions as “TBD.” 

The proposed control measures that identify the emission reductions as “TBD” should be 

removed from the draft 2016 AQMP (i.e., EGM-01& MOB-01).  According to the draft 2016 

AQMP, “TBD” is for emission reductions to be determined once the measure is further 

evaluated, the technical assessment is complete, and the inventory and cost-effective control 

approaches are identified.  The District also concedes that the “TBD” measures are not relied 

upon for attainment demonstration purposes.  As these control measures stand, they cannot meet 

the CAA requirements for a SIP submittal.  The District has not shown these measures are cost-

effective or feasible.  The District is also including activities in these measures that the District 

lacks jurisdiction to adopt (as discussed in the previous section of this letter).  These two “TBD” 

measures have virtually no details explaining how these measures will be implemented.  This 

makes it difficult for the Ports’ to assess the impacts, which is contrary to a public review and 

comment process.   

It is not until after adoption of the 2016 AQMP, that the District proposes to engage in a 

public process to develop rules to implement these AQMP control measures.  All of this 

“process” was supposed to take place during the development of the 2016 AQMP.  The post 

adoption process includes identifying actions (voluntary and regulatory) that will result in 

emission reductions.  The District intends to convene working groups for EGM-01 and MOB-01 

within one month after adopting the 2016 AQMP, and then define objectives; seek initial input 

on the types of actions with potential criteria pollutant reductions; identify existing actions with 

potential emission reductions; identify future actions with potential emission reductions; develop 

model quantification methodologies for emission reductions associated with identified actions; 

quantify potential emission reductions; and develop mechanisms to ensure reductions are real, 

surplus and enforceable on-going on a monthly basis.  This process is supposed to be completed 

in the next six months.  After this task is completed, District staff will report to the Mobile 

Source Committee and Governing Board as to whether the District should continue with the 

process or recommend formal rule development.  There is no option for dropping the control 

measures if the process concludes these control measures should not be implemented.  By 

including these control measures in the 2016 AQMP, the District is committing to develop these 

rules regardless of the process outcome, and will place the South Coast Air Basin at risk of 

sanctions if the process shows these measures should not be implemented.  Because these 

measures are not sufficiently developed, the impacts of these measures on the economy are not 
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taken into consideration in the socio-economic analysis, which significantly underestimates the 

costs associated with the 2016 AQMP. 

The District’s approach is not consistent with the Clean Air Act.  In Sierra Club v. 

Environmental Protection Agency (D.C. Cir. 2004) 356 F.3d 296, 301-304, the court struck 

down the EPA’s approval of a SIP that contained similar deferral and ambiguous strategies.  The 

court held that the EPA’s interpretation of the Act “cannot be squared with the unambiguous 

statutory language. The statute requires that the States commit to adopt specific enforceable 

measures.    Here, the agency has accepted as sufficient a commitment to adopt what it concedes 

are unspecified measures –with the specifics to be named later.”  (Id. at 302, emphasis in 

original).  These “TBD” measures must be removed from the 2016 AQMP. 

The “TBD” measures do not quality as feasible at this time, and as such are not required 

to be in the 2016 AQMP.  The District asserts that the emission reductions achieved and 

quantified by these “TBD” measures can be applied toward contingency requirements, make up 

for any shortfalls in reductions from other quantified measures, be credited towards rate-of-

progress reporting, and/or be incorporated into future Plan revisions.   Accordingly, it is 

premature to include these “TBD” measures in the 2016 AQMP. 

13. The AQMP Over-Reaches On Toxics And Enforceable Commitments. 

The Revised Draft 2016 AQMP also “embraces strategies that reduce toxic risk 

impacting local neighborhoods and disadvantaged communities adjacent to goods movement and 

transportation corridors.”  The Ports concur that reducing toxic risk is important and that there 

should be a strategy.  However, the CAA does not address toxics through the SIP process; it is 

through NESHAPs, MACTs, etc.  The strategies that reduce toxic risk should not be submitted to 

CARB or EPA as a SIP submittal.  There is no reason for the District to put the South Coast Air 

Basin at risk of SIP sanctions or FIPs by including control measures that are not required by the 

CAA. 

In the Revised Draft AQMP, the District implies it intends to only rely upon the EPA’s 

economic incentive programs (EIP) to render the incentive measures enforceable.  None of the 

incentive programs meet the requirements of the EIP.  In addition, there are other more worthy 

options that the District excludes such as MOUs and EPA’s Voluntary Mobile Source Emission 

Reduction Program (VMEP).  EPA has issued guidance on incorporating VMEPs into SIPs 

pursuant to Section 110 of the federal Clean Air Act.  EPA developed the VMEP as an 

innovative program to assist states and local air agencies in implementing incentive 

programs.  The VMEPs accommodates the uncertainty associated with the incentive and 

voluntary measures in the 2016 AQMP.  For example, the SIP submittal must include a “good 

faith estimate” of emission reductions, including assumptions, and addressing both compliance 

and programmatic uncertainty.  EPA’s Guidance suggests that states enter into a Memorandum 

of Understanding with VMEP sponsors.   
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14. Comments Specific To Individual Proposed Control Measures. 

a. EGM-01: “Emission Reductions From New Development And 

Redevelopment Projects [All Pollutants].” 

There is only proposed control measure in the category for “emission growth 

management measures” in the AQMP ... “EGM-01.  The Revised Draft (p.IV-A-7) explains that 

this proposed measure is intended to “evaluate the applicability” of the “Indirect Source Review 

– Rule 9510” as adopted by the San Joaquin Valley Air Pollution Control District 

(“SJVAPCD”), apparently pursuant to the District’s belief that such evaluation is required by “a 

provision under state law.”  The Ports recognize the District’s interest in evaluating “all feasible 

measures” to reduce emissions, but respectfully urge that any such evaluation of a “Rule 9510-

style” indirect source review be framed so as to exclude the Ports or activities at the Ports. 

i. Ports Should Not Be Subject To EGM-01. 

The SJVAPCD adopted its Rule 9510 back in December 2005, near the height of a land 

development and residential construction boom in the San Joaquin air basin.  The SJVAPCD 

explained that its primary purpose for pursuing its novel “indirect source review” program under 

Rule 9510 was “to reduce the impacts of growth in emissions resulting from new land 

development in the San Joaquin Valley.”  Those types of concerns – emissions from new land 

development” and housing construction – are not applicable to the Ports or the types of activities 

typically conducted at the Ports.   

The Revised Draft  explains that the “purpose” of EGM-01 is to mitigate emissions from 

new development and redevelopment projects, which it characterizes as “indirect sources.”  

(Appendix IV-A, p. 185.)  The Ports have previously pointed out, however, that the AQMP 

misuses that term at least as it seeks to use the “indirect source” characterization as a justification 

for imposing measures on mobile sources (even “facility-based mobile sources”) associated with 

the Ports.  To the extent that this measure appears to be an attempt to assert “indirect source” 

regulatory authority over activities at the Ports, it would be in excess of the District’s 

jurisdiction, as explained in the comments on “indirect sources” and MOB-01.  

The Ports have further explained that even if authority to regulate “indirect source” 

emissions may be appropriate as to some types of stationary facilities, such authority applies 

only to “new” sources of air pollution.  The Revised Draft appears to justify this measure based 

on its anticipation that unspecified “outlying areas continue to be developed” in parts of the 

District. (Cf. Appendix IV-A, p. 185.)  However, the Ports do not fit that description either, and 

cannot be characterized as areas of significant “new land development” such as served as the 

justification for SJVAPCD’s Rule 9510.  

Accordingly, the AQMP should make clear that this measure and any rule-making that 

may emerge from the District’s evaluation of an indirect source review program like Rule 9510 

would not be intended to be applicable to the Ports. 
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ii. Adoption Of An “indirect source rule” Like San Joaquin Valley 

APCD Rule 9510 Would NOT Be Appropriate Or Lawful. 

The Revised Draft AQMP further states: “[f]or the purposes of this measure [EGM-01], 

indirect sources include all facilities not covered by another 2016 AQMP Control Measure, 

specifically, control measures MOB-01 through MOB-14 to the extent that these control 

measures are part of the adoption of the Final 2016 AQMP.” . In addition, during the rule 

development process, additional indirect sources may be included or excluded” (Appendix IV-A, 

p. 185). 

The Ports should not be included within this control measure in the event MOB-01 is 

removed from the Final 2016 AQMP or during the rule development process.  In addition to the 

reasons stated above, the Ports have serious concerns about the District making a commitment to 

the state and federal governments that the SCAQMD will control growth or dictate land use 

decisions in areas subject to the Cities’ police power (and the Ports’ tidelands trust roles).  

SCAQMD has no authority to control growth or overrule local land use decisions.  (Health & 

Saf. Code, § 40716 [air districts cannot infringe on the existing authority of counties and cities to 

plan or control land use]; see also Health & Safety Code, §§ 40000, 40414, 40440.1, 

40717.5(c)(1).)  Land use is within the exclusive preview of local cities and counties. 

In addition, the legal constraints on the establishment or imposition of fees and charges, 

may no longer allow the District to pursue an indirect source review program with fees like Rule 

9510.  That Rule was adopted in 2005, and was subjected to judicial review in 2008, prior to 

passage of Proposition 26..  Accordingly, the District’s evaluation of a similar rule (to the extent 

that such an contemplated rule may include a component requiring the payment of ISR 

mitigation fees or regulatory fees) may need to be able to meet the requirements of these 

subsequent constitutional amendments, imposing more stringent burdens on state and local 

agencies when they seek to establish or impose fees or other charges.  (Cal. Const. art. XIII A, 

§ 3 subd. (d); art. XIII C, § 1, subd. (e); art. XIII D, § 6, subd. (b)(5); Schmeer v. City of Los 

Angeles (2014) 213 Cal.App.4th 1310, 1322.)   Accordingly, provisions for voter approval may 

need to be considered. 

 

Further, the District cannot justify the inclusion of EGM-01 in the 2016 AQMP based on 

the premise that the CAA requires that all measures adopted by other air district must be 

included in the 2016 AQMP.  Because EGM-01 is an indirect source control measure, the 

measure cannot be required as a condition of SIP approval by EPA or CARB.  (42 U.S.C., § 

7410(a)(5)(A)(ii); Cal. Health & Safety Code, § 40468.)  Only those provisions necessary to 

meet the requirements of the Clean Air Act can be included in the SIP.  (Cal. Health & Safety 

Code, § 39602.)  Therefore, the District is not required by the CAA to adopt EGM-01 simply 

because San Joaquin Valley APCD adopted this measure. 

b. MOB-01: “Emission Reductions At Commercial Marine Ports.” 

The Revised Draft continues to recognize the Ports’ successful efforts in implementing 

the CAAP since 2006, exceeding our emission reduction goals in 2014.  The Revised Draft, 

however, now asserts that the goal of proposed control measure MOB-01 is related to sources, 

admittedly mobile sources that “operate in and out of” the Ports.  (Appendix IV-A, p. 121, also, 

p. 124.)  The Revised Draft AQMP continues to mischaracterize the Ports as a “facility-based 
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mobile source,” and seeks to justify MOB-01 as an indirect source control measure in order to 

quantify and to further the “enforceability” of  emissions reductions achieved by the Ports under 

the CAAP.  MOB-01 is described as a control measure to achieve emission reductions at 

commercial marine ports and is characterized in the AQMP as a “facility-based mobile source 

control measure.”   

The Revised Draft continues to attempt to hold the Ports responsible for achieving the 

Port Standards, and the AQMP continues to propose MOB-01 in this attempt.  Further, MOB-01 

suggests that if the emission reductions occurring at the Ports are not maintained after they are 

reported into the SIP that this measure may be implemented in the form of new rule-making or 

other “regulatory” action by the SCAQMD, or other “enforceable mechanisms,” notwithstanding 

the limitations of the federal Clean Air Act.  The Ports have previously addressed those 

limitations on the District’s authority, above as well as in prior communications on this topic. 

The most recent revisions to the Draft AQMP appear to signal that the District is seeking 

to even more aggressively pursue this “regulatory” approach, despite the objections to such 

measures.  (Appendix IV-A, pp. 125-126.)  It proposes to go so far as to “provide a schedule” for 

implementation of rule-making leading to new regulations or “other enforceable mechanisms” 

“immediately after adoption of the Final 2016 AQMP.”  (Ibid.) The Revised Draft would even 

commit the District staff to report “within six months after adoption of the Final 2016 AQMP” as 

to whether the Board should consider adopting rules within its existing authority or seek 

additional authority to adopt and implement measures.  (Revised draft AQMP p. 4.23.)  It also 

would require the District to make a recommendation “whether to proceed with formal 

rulemaking” no later than one year after adoption of the Final 2016 AQMP.  (Appendix IV-A, p. 

125) and would include a “schedule” for such enforcement and rulemaking (Table 4-3.)  

The Revised Draft reveals that the District still fails to identify any statutory authority for 

its continued pursuit of this measure, despite its recognition that its authority in this regard is 

“limited.”  The Ports raised many questions and objections when  the District has previously 

considered various other approaches, e.g., control measure MOB-03 in the 2007 AQMP and 

control measure IND-01 in the 2012 AQMP, to pursue this approach.  The District ultimately 

appeared to recognize their shortcomings.  The 2007 MOB-03 was described as “a backstop 

measure for indirect sources of emissions from ports and port-related facilities” and in the 

ensuing years, District staff proposed and sought public review of a ‘backstop” rule that would 

be enforceable and applicable to the Ports, “Proposed Rule 4001.”  EPA, in its April 2016 action 

partially approving the 2012 SIP, excluded the commitments proposed by IND-01 from its action 

and stated that would respond to that in a separate rulemaking.  (See 81 FR 22025 (April 14, 

2016) “US EPA Partial Approval and Partial Disapproval of California Air Quality SIP.”)  The 

District has reported that Proposed Rule 4001 has been placed on hold, in light of work to 

develop supposedly different approaches for the pending 2016 AQMP.2   

i. Exceeds District Authority. 

Neither EPA nor CARB can require the District to adopt a control measure such as 

MOB-01 because indirect source control measures cannot be required as a condition of SIP 

                                                 
2
 Minutes of the District’s “Mobile Source Committee” meeting of April 15, 2016, included in 

the District’s Board Meeting minutes from May 6, 2016 (agenda item #21). 
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approval.  (42 U.S.C. § 7410(a)(5)(A)(ii); Health & Safety Code, § 40468.)  Therefore, the Ports 

have serious concerns about, and continuing objections to, the proposals in the revised draft 

AQMP for the District making enforceable commitments to the state and federal governments 

that the Ports will control and regulate “indirect sources.”   

The District has not identified any legislation purporting to confer authority on the 

SCAQMD to regulate public marine facilities as “mobile sources.”
3
  The District itself 

acknowledges that it does not have “primary regulatory authority” over the Port (or other large 

facilities identified as major sources of emissions, e.g., rail yards, airports, and distribution 

centers), and acknowledges that “additional authority provided to the State or SCAQMD for 

sources traditionally under the jurisdiction of the federal government (e.g., locomotives, aircraft 

and ships.)” (Revised Draft AQMP at p. ES-5.)   

The District has no authority to regulate mobile sources or to draw any geographic 

boundary or to arbitrarily characterize source categories and declare those areas or groups of 

sources to be an “indirect source.” “Mobile sources” of emissions are beyond the limited 

regulatory authority conferred by the Legislature on local or regional districts (e.g., Health & 

Safety Code § 40001(a); also see, 76 Ops. Cal. Atty. Gen. 11 (1993); 75 Ops. Cal. Atty. Gen. 

256 (1992); 74 Ops. Cal. Atty. Gen. 196 (1991); 73 Ops. Cal. Atty. Gen. 229, 234-35 (1990)).   

The Ports respectfully suggest, as more feasible and lawful alternatives to MOB-01, that 

these portions of the AQMP should pursue the District’s reasonable goals by a collaborative, 

voluntary approach that will continue to be the most effective means for controlling emissions 

from maritime goods movement activities within the jurisdiction of Ports.  This approach, which 

could be memorialized under a cooperative agreement between the Ports and SCAQMD, CARB, 

and EPA, would benefit all parties because it continues the collaborative effort that has resulted 

in unprecedented emission reductions at the Ports, shares responsibility between Parties, 

provides more certainty for the local economy, avoids litigation, insures incentive funding that is 

tied to excess emissions will continue to be available, and will result in better air quality.  

ii. Preemption By The Federal Clean Air Act. 

Congress vested the federal government with the authority to set nationwide emissions 

standards for mobile sources, including nonroad mobile engines and vehicles.  (42 U.S.C., §§ 

7521, 7547.)  Congress expressly and impliedly preempted states from setting standards or other 

requirements relating to the control of emissions for mobile sources.  (42 U.S.C., § 7543, (a) & 

(e) The goods movement sources that would be regulated by Proposed Rule 4001 are within the 

express and implied preemption.  The Clean Air Act allows California to seek authorization from 

the EPA to adopt “standards and other requirements relating to the control of emissions” for 

some but not all mobile sources that would be covered by Proposed Rule 4001.  (42 U.S.C., §§ 

7543, (b) & (e)(2)(A).)  The Clean Air Act does not allow for California to seek an EPA waiver 

for every one of the goods movement emission sources, nor has CARB made such a request. 

c. MOB-14: “Emission Reductions From Incentive Programs [NOx, PM].” 

                                                 
3
 The EPA itself treats “facilities based” emission sources as distinct from “mobile sources”.  

See, e.g., 66 FR 65208 “Database of sources of environmental releases of dioxin-like compounds 

in the U.S., ref year 1987-1995. December 18, 2001. 
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i. Impact On Existing Funding Programs. 

The District is relying on securing significant funding for incentives to implement early 

deployment and commercialization of zero and near-zero technologies.”  There are a number of 

funding sources available provided the emission reductions are not required by a plan or rule.  

By making voluntary actions, mandatory, the District will reduce the funding sources that would 

otherwise be available. 

Specifically, the Revised Draft 2016 AQMP mobile source control measures include 

development of incentive funding programs and supporting infrastructure for early deployment 

of advanced control technologies.  MOB-14 states that it seeks to develop a rule similar to the 

San Joaquin Valley Air Pollution Control District Rule 9610 – “State Implementation Plan 

Credit for Emission Reductions Generated through Incentive Programs” -- such that emissions 

reductions generated through incentive programs can be credited in the SIP emission inventories 

(p. 4-33.).  MOB -14 would also create “a new administrative mechanism to credit toward SIP 

requirements for future emission reductions achieved... through incentive programs administered 

by the District, CARB or US EPA.”  (Appendix IV-A-178.) 

It will be critical to prioritize and secure the necessary funding needed to implement the 

proposed incentive-based measures in the Draft AQMP and achieve the aggressive emission 

reduction targets in the South Coast Air Basin.  The Ports know first-hand that the move toward 

zero emissions is a costly endeavor and have placed significant emphasis on efforts to advance 

the development of near-zero and zero emissions equipment for on-terminal and on-road 

applications.  Through the Ports’ Technology Advancement Program (TAP), we have been 

involved with funding the demonstration of clean technologies used in port operations for nearly 

a decade. Significant progress has been made and we expect that zero emissions operations will 

be feasible in the future.  The scale of this effort will be significant, with cost for the equipment 

and fueling infrastructure in the Billions of dollars. 

The Ports and the maritime goods movement industry will require a substantial amount of 

funding assistance from the local, state and federal agencies.  As such, the Ports are supportive of 

incentive funding to accelerate advancement of technologies.  The Ports continue to strongly 

support the implementation of funding programs such as the Proposition 1B Goods Movement 

Emission Reduction Program and the Carl Moyer Memorial Air Quality Attainment Program, 

both of which have provided funding for much needed assistance with upgrading wharves for 

shore power, the replacement of drayage trucks, and the replacement and repower of engines in 

cargo-handling equipment, harbor craft, and locomotives. 

While the Ports support funding programs and the need to credit emissions reductions 

generated from through incentive funding programs, the Ports strongly recommend that MOB-

14, or any resulting regulatory strategy be structured in such a way that does not preclude the 

maritime goods movement industry’s ability to secure grant funding for early actions.  For 

example, it is not clear from the description of MOB-14 whether facility emission caps or port 

backstop rules could effectively disqualify companies and agencies from received grants, 

because typically grants funds cannot be used for regulatory compliance.  The Ports believe that 

this unintended consequence of a control measure like MOB-14 could significantly impede early 

equipment replacement and transition to zero emission technologies, and also severely affect the 

economic competitiveness of the maritime goods movement industry.  In addition, if the required 
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emission levels for attainment are not be met in the region, the Ports must not be held 

accountable for attaining emission reductions that are predicated on incentive funding if the 

funding does not come through at the necessary and appropriate levels. 

We also note that the AQMP is vague as to how this measure may be “implemented,” and 

merely asserts that “the District has developed [unspecified] policies and procedures to ensure 

that this control measure is successfully implemented.”  (Appendix IV-A-182.)  Concerns would 

be raised if the AQMP were to contemplate “implementation” by measures including the 

imposition of purported “regulatory fees” such as those in the San Joaquin Valley APCD Rule 

9510 scheme, as discussed above.   

The District also proposes to revise Credit Rules 1612 and 1612.1 so that mobile source 

emission reduction credits generated under these rules would only be available to help facilities 

affected by the facility-based measures (MOB-01 through MOB-04 and EGM-01). The credits 

are proposed to not be eligible for offset stationary source emissions.  This will unnecessarily 

constrain the market for mobile source emission reduction credits and reduce the incentives for 

the conversion of mobile sources to zero and near-zero technologies. 

15. The District Lacks Authority To Require The Ports To Enforce Or Implement The 

Control Measures. 

The AQMP unlawfully compels the Ports to regulate local air quality in violation of 

California Health and Safety Code sections 40414 and 40440.  The District’s authority is 

confined to air quality and cannot infringe on the land use authority of counties and cities.  (42 

U.S.C., § 7431; Cal. Health and Safety Code, § 40414.)  The Ports, not the District, have the 

authority to determine their own land use needs to advance trade and commerce.  The Ports play 

a critical role in facilitating domestic and international maritime commerce.  The Los Angeles 

City Charter charges the Port of Los Angeles with possession, management, and control of all 

navigable waters, tidelands, submerged lands, and other lands as specified in the City Charter.  

(City Charter, Sections 602 and 651.)  Similarly, the Long Beach City Charter vests in the Long 

Beach Harbor Department the authority to control and supervise the Harbor District to provide 

for the needs of commerce, navigation, recreation and fishery.  (Long Beach charter Article 

X11.)  As an exercise of this authority, the ports decided to develop an emission inventory and 

implement CAAP programs after having weighed the risks of losing business to other ports 

without a CAAP-equivalent program.  These emissions are not caused by the ports’ own 

equipment or operations – they are caused by tenants and other goods movement customers that 

operate in or near the ports.   

The Ports are not authorized by state or federal law to carry out the air quality 

responsibilities of an air district or state.  (40 C.F.R., § 51.232(a).)  The delegation requirements 

are also not met.  (40 C.F.R., § 51.232(b).)  The AQMP nevertheless requires the Ports to 

conduct regulatory activities, such as developing and adopting emission reduction strategies for 

maritime goods movement emission sources, which may include retrofit, idling, or fuel 

requirements; seeking the District’s approval to implement the ERP regulations; and establishing 

enforcement procedures to ensure that PM2.5 emission reductions from mobile sources operating 

in or near the ports meet the 2012 AQMP assumptions.     

16. The AQMP’s Contingency Measures Are Inconsistent With The Control Measures. 
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The District intends to utilize the “TBD” control measures as contingency measures, 

which is inconsistent with the proposed control description in the “TBD” control measures.  The 

inclusion of contingency measures is for federally enforceable attainment demonstrations (i.e., 

those SIP submittals approved by EPA).  The 2016 AQMP attainment demonstration has not 

been approved by EPA as a SIP submittal.  Under the CAA contingency measures consists of 

other available control measures that are not included in the control strategy and become 

effective upon a determination by the EPA Administrator that the area has failed to make 

reasonable further progress or to attain the NAAQS by the applicable statutory 

deadline.  Reasonable further progress is quantitative emissions reduction milestones which are 

to be achieved every 3 years until the area is redesignated attainment.  The contingency measures 

are supposed to be interim measures that address only the shortfall of either the reasonable 

further progress target or specific attainment deficiency until a SIP revision is prepared.  The 

MOB-01 control measure is not a suitable contingency measure.  Such measures must be fully 

adopted rules that are ready for rapid implementation upon failure to achieve RFP or 

attainment.  The issues that are listed in this letter prove MOB-01 cannot and will not meet the 

contingency measure requirements.  

The District should instead explore using excess emission reductions from existing rules 

as contingency measures.  The RFP contingency requirement may also be met by utilizing an 

RFP above the requirement amount.  EPA also allows reductions achieved through early 

implementation of an emission reduction measure to be used towards the contingency 

requirement.  According to the 2016 AQMP, U.S. EPA’s March 2015 ozone implementation rule 

provides that “extreme” areas with approved Section 182(e)(5) commitments only had to submit 

contingency measures under three years before the attainment date, and not the general CAA 

contingency measures. 

17. The AQMP Prematurely Includes Attainment Demonstrations For Revised And 

Revoked NAAQS. 

The draft 2016 AQMP addresses five NAAQS.  The District asserts that it is required to 

have a new attainment demonstration for three NAAQS: (1) the 8-hour ozone NAAQS 

established in 2008, 75 ppb (2008 8-hour Ozone); (2) the annual PM2.5 NAAQS established in 

2012, 12 µg/m
3
 (2012 annual PM2.5); and, (3) the 24-hour PM2.5 NAAQS established in 2006, 

35 µg/m
3
 (2006 24-hour PM2.5).  The District concedes it is voluntarily submitting an 

attainment demonstration for the following NAAQS: (1) 1997 8-hour Ozone NAAQS, 80 ppb 

and the 1979 1-hour Ozone NAAQS, 120 ppb.   

2008 8-hour Ozone:  The 2016 AQMP includes control measures and an attainment 

strategy to reach attainment of this standard by 2032.  As part of EPA’s development of an ozone 

NAAQS Implementation Rule for the revised 2015 8-hour ozone standard, EPA intends to, 

among other things, decide whether to revoke the 2008 8-hour ozone NAAQS, and to impose 

appropriate anti-backsliding requirements to ensure that the protections afforded by that standard 

are preserved. It is premature to include a full-scale attainment demonstration when anti-

backsliding controls would govern the strategies available for the applicable demonstrations if 

and when the 2008 standard is revoked.  The draft 2016 AQMP currently shows a transportation 

conformity demonstration under 42 U.S.C. § 7506(c) is required for the 2008 standard.  (Table 6-

1, page 6-10.)  However, this requirement became inapplicable after revocation of the 1997 

standard and may also become inapplicable under the Implementation Rule for the 2015 
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standard.  (See 80 FR 12264, 12284.)   Further, the anti-backsliding requirements applicable to a 

revoked 2008 standard may include those currently set forth for the 1997 revoked standard. (40 

C.F.R. §§ 51.1105(a)(1), 51.1100(o); 42 U.S.C. §§  7502(c)(4), 7511a(b)(1) and (c)(2).)  But 

they could also be amended, as they were in the Implementation Rule for the 2008 standard.  (80 

FR 12264, 12298.)   

2012 annual PM2.5:  The 2016 AQMP states that the 2012 annual PM2.5 standard 

cannot be met by 2021, which is the attainment year for the current “moderate” 

designation.  Therefore, the District will be requesting EPA re-designate the Basin as a “serious” 

nonattainment area, which will provide four more years to attain the annual PM2.5 standard by 

2025.  The Ports believe this is a prudent approach. 

2006 24-hour PM2.5:  The 2016 AQMP demonstrates that the 2006 24-hour PM2.5 

standard will be met by the 2019 attainment year with no additional reductions needed beyond 

already adopted measures.  Therefore, no additional measures should be included in the 2016 

AQMP to achieve this standard.  

1997 8-hour Ozone:  In 2008, the 1997 8-hour Ozone standard was lowered to 75 ppb 

(the 2008 8-hour Ozone standard).  EPA revoked the 8-hour 1997 standard, effective in 

2015.  The District included new control measures and prepared an attainment demonstration of 

2031 in the 2016 AQMP.  The District has prematurely chosen to provide for the alternative 

NOx/VOC reductions instead of the reasonable further progress demonstration under 42 U.S.C. § 

7511a(c)(2) without conducting an economic analysis of these options. (40 C.F.R. § 

51.1100(o)(12).)  The District should study the costs associated with each analysis to determine 

which results in lower costs to businesses and the Ports.  Additionally, it is unclear whether the 

attainment demonstration incorporates transportation conformity thereby subjecting the District 

to possible sanctions.  Transportation conformity should be excluded because it became 

inapplicable after revocation of the standard.  (See 80 FR 12264, 12284.) 

1979 1-hour Ozone: EPA revoked the 1-hour standard entirely, effective in 2005.  As 

stated above, the District should conduct an economic analysis of the NOx/VOC reductions and 

the reasonable further progress demonstration before selecting one over the other.  It is also 

necessary to know whether the attainment demonstration incorporates transportation conformity 

for the reasons set forth above.    

18. The Socio-Economics Analysis Is Incomplete. 

The Ports note the difficulty, if not the inefficiencies, posed by the District’s continuing 

practice of releasing the proposed new 2016 AQMP in piecemeal and incomplete fashion.  It 

appears that the current Revised Draft AQMP is itself not yet complete, and anticipates 

additional substantive content.  The necessary socio-economic analysis is also not yet complete.   

 

The Revised Draft 2016 AQMP also indicates that there will be no analysis of 

contingency measures in the Socioeconomic study.  Also, it appears that several measures that do 

not have emissions reduction targets or other information will not be included in the 

Socioeconomic analysis.  This means there will be no comprehensive review of the impact 
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associated with implementation of all measures or the repercussions of the potential adoption of 

the “facility-based mobile source measures” discussed in the MOB-1 section above. 

The Revised Draft (p.9-7) states that it anticipates that “the 2016 AQMP Socioeconomic 

Report will contain enhanced impact analyses on Environmental Communities....”  That 

information should be made available as part of a complete analysis. 

Furthermore, it appears that the Socioeconomic study will only analyze the impacts 

associated with approximately $16 billion in government subsidies, not including the match 

funding that will be required from private operators.  The Ports are concerned that this amount is 

substantially underestimated and ignores the necessary private capital that will be necessary to 

purchase thousands of pieces of costly near-zero and zero emission equipment to be deployed at 

the ports and throughout the region. 

Finally, the description of the anticipated socioeconomic study assumes that there will be 

no tax increases to fund these incentives; however, the Revised Draft AQMP contradicts this 

assumption as it clearly states AQMD's intent to seek local and state ballot measures, which 

would include taxpayer funding (p. 4-68). 

The Socioeconomic analysis must include an analysis of the impacts on the private sector 

from having to invest in significant new capital costs associated with cleaner equipment, and it 

must include an analysis of the impact on taxpayers as a result of higher taxes. 

 

To the limited extent portions of the Socioeconomic Report have been released, it appears 

that it may:  (a)  Underestimate the costs of compliance with new measures contemplated by the 

2016 AQMP; (b)  Overestimate the extent and benefits of changes in health costs and risk 

reductions;  and (c) Fail to accurately address or quantify the likely impacts on Port 

competiveness and other related impacts on the regional economy. 

The Ports request a full socioeconomic analysis of all control measures, and that the 

socioeconomic analysis be completed and an adequate opportunity for public comment be 

provided prior to action on the Revised Draft 2016 AQMP. 

 

19. The District Is Improperly Conduction CEQA Review Before The AQMP Is 

Complete. 

The draft Environmental Impact Report for the proposed 2016 AQMP is now out for 

public review and comment.  The Ports are submitting separate comments on that Draft EIR, and 

we refer to and incorporate those comments here as well.   

 

As noted in the Ports comments on the Draft EIR, it seems to be procedurally and legally 

inappropriate for the District to be conducting its CEQA review before the details of the 

proposed AQMP have been completed.  The Ports and the public should not be required to 

review and comment on important environmental documents before the full shape of the 

proposed project (2016 AQMP) is better known and disclosed.  (See, e.g., City of Santee v. 

County of San Diego (1989) 214 Cal.App.3d 1438, 1450:  “A complete project description is 

necessary [for CEQA] to assure that all of a project’s environmental impacts are considered.”].) 
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20. Specific Technical Comments On AQMP  

The Ports previously submitted specific technical comments on the June 2016 draft 

AQMP, and we appreciate that some of these comments are reflected in the revised draft, 

particularly the revised emissions under MOB-01, which are more consistent with the Ports’ 

emission inventories.  Many of our comments, however, are not explicitly addressed in the 

revised draft, and it is not clear that the current revised draft AQMP has acknowledged or 

responded to those comments.    

 

We therefore incorporate by reference the technical comments raised in our August 19, 

2016 letter, which is attached, and additionally, highlight the following new and/or restated 

technical issues. 

a. Appendix IV-A, Table IV-A-2 SCAQMD Proposed Mobile Source 8-Hour 

Ozone Measures, p. IV-A-4. 

For MOB-01, the emission reductions in tons per day (tpd) for 2023/2031 is identified as 

“TBD” with a corresponding footnote “b”, which states “Submitted into the SIP as part of 

reporting or in baseline inventories for future AQMP/SIP Revisions.”  We request that the 

District provide further clarification on how the “Rate of Progress” will be calculated and 

compared to ensure that the emissions reductions achieved by the proposed control measure are 

surplus emissions. 

b. Appendix IV-A, Page 7, Emission Reduction Benefits Of Funding Programs. 

The Ports each prepare annual air emissions inventories of port-related sources.  These 

inventories are based on actual equipment and activity data, and as such, incorporate emission 

reductions due to funding incentive programs if they occurred in the current or previous years 

emission inventories.  The Revised Draft AQMP contains this language:  “In addition, the 

SCAQMD is implementing several incentives funding programs that have resulted in early 

emission reductions (e.g., the Carl Moyer Memorial Air Quality Standards Attainment Program, 

the Surplus Off-Road Opt-In for NOx (SOON) program, and Proposition 1B – Goods Movement 

Emissions Reduction Program).  The emission reduction benefits of the funding programs are 

quantified and are proposed to be included as part of the overall emission reductions for 

attainment of the NAAQS.”  (IV-A, page 7).  

It is important to identify those reductions for port sources to avoid double-counting in 

the baseline and future emissions reductions analysis.  The Ports’ emissions inventories include 

incentive programs in the baseline year but do not project additional benefits that may occur due 

to additional incentive funding from these programs.  
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c. Appendix IV-A, Emission Reductions At Commercial Marine Ports [NOx, 

SOx, PM], p. IV-A-120. 

The Ports each prepare annual air emissions inventories of port-related sources, and in 

July 2015, transmitted the San Pedro Bay Ports 2012 air emissions inventory, as well as 

forecasted port-related emissions for each year through 2031 for inclusion on the 2016 AQMP 

based on discussions with District and ARB staff.  The Ports appreciate that emissions under 

MOB_01 have been revised, and they are within 5% of the San Pedro Bay Ports emissions that 

we shared with SCAQMD and ARB. 

It is the Ports’ understanding that the emissions from port-related sources in the 2016 

AQMP would reflect the actual emissions reported by the Ports.  These discrepancies should be 

addressed. 

To provide for a meaningful and comprehensive review, the Ports request that the District 

identify the port-related sources (i.e., ocean-going vessels, harbor craft, locomotives, cargo-

handling equipment, and heavy-duty trucks) of emissions that make up the total emissions in the 

Control Measure Summary (p. IV-A-109).  It is also important to identify the assumptions used 

to estimate future emissions in 2022, 2023, and 2031.  For instance, it is important to understand 

the assumed International Maritime Organization (IMO) tier level of ocean-going vessels calling 

at the Ports, as well as the fleet makeup of all other port-related source categories, including 

heavy-duty trucks, cargo-handling equipment, locomotives, and harbor craft.  It is also important 

to identify the source-specific “growth” factors that were used to estimate future year emissions. 

The table below shows a comparison of the emissions provided in the Revised Draft 

2016 AQMP and the Ports’ actual 2012 emissions and forecasted emissions for 2023 and 2031.   

 

ANNUAL AVERAGE All Source Categories 

 2012 2022 2023 2031 

MOB1 NOx (Draft 2016 AQMP as of 

October 2016) 

43.61 46.57 45.27 41.37 

SPBP EIs 41.95 47.80 46.35 42.03 

MOB1 /Ratio from 2012 1.00 1.07 1.04 .95 

SPBP EIs PM2.5 Ratio from 2012 

 

1.00 1.14 1.10 1.00 

MOB1 PM2.5 (Draft 2016 AQMP) 1.03 0.83 0.84 0.93 

SPBP EIs 1.03 0.83 0.84 0.93 

MOB1 Ratio from 2012 1.00 0.81 0.82 0.90 

SPBP EIs Ratio from 2012 

 

1 0.80 0.81 0.91 

MOB1 SOx (Draft 2016 AQMP) 3.9 0.81 0.82 0.91 

SPBP EIs 3.90 0.81 0.82 0.91 

MOB1 Ratio from 2012 1.00 0.21 0.21 0.23 

SPBP EIs Ratio from 2012 1.00 0.21 0.21 0.23 
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As stated in our previous comment letter, to provide for a meaningful and comprehensive 

review, the Ports’ request that the District identify the port-related sources (i.e., ocean-going 

vessels, harbor craft, locomotives, cargo-handling equipment, and heavy-duty trucks) of 

emissions that make up the total emissions in the Control Measure Summary (p. IV-A-120).  It is 

also important to identify the assumptions used to estimate future emissions in 2022, 2023, and 

2031.  For instance, it is important to understand the assumed International Maritime 

Organization (IMO) tier level of ocean-going vessels calling at the Ports, as well as the fleet 

makeup of all other port-related source categories, including heavy-duty trucks, cargo-handling 

equipment, locomotives, and harbor craft.  It is also important to identify the source-specific 

“growth” factors that were used to estimate future year emissions.  

d. Appendix IV-A, Format Of Control Measures, Emission Reductions. p. IV-

A-21. 

This section states that:  “During the rule development, the most current inventory will be 

used.  However, for tracking rate-of-progress for the SIP emission reduction commitment, the 

approved AQMP inventory will be used.  More specifically, emission reductions due to 

mandatory or voluntary, but enforceable actions shall be credited toward SIP obligations” (p. IV-

A-21).   

We request that any differences between the “most current inventory” used for rule 

development and the “approved AQMP inventory” be clearly described and addressed prior to 

any mandatory or voluntary emissions being credited toward SIP obligations.   

e. Appendix IV-B, South Coast Mobile Source Emission Reductions, p. IV-B-5. 

In this table, NOx reductions for 2031 are shown from 2015 level whereas the AQMP 

reductions are from 2012 level.  SCAQMD should clarify how it plans to reconcile the emission 

reductions as the discrepancy could cause confusion when setting up goals and emission 

reduction targets.  

f. Appendix IV-B, Tier 4 Vessel Standards. p. IV-B-50. 

Under this proposed action, the ARB intends to work with the EPA, U.S. Coast Guard, 

and international partners to urge the International Maritime Organization (IMO) to adopt a Tier 

4 NOx standard for new ocean-going vessels and efficiency requirements for existing vessels (p. 

IV-B-50).  

The Ports support the advocacy for more stringent IMO standards and efficiency targets 

for ships.  Currently, newly built ships are required to meet IMO Tier 3 standards for NOx.  The 

Ports have developed an IMO Tier distribution forecast based on the existing world fleet, 

estimated future vessel calls at the Ports, and Tier 3 order information provided by the engine 

manufactures. The Ports’ Tier distribution forecast indicates strongly that there will be no 

significant (less than 5%, best case scenario) Tier 3 penetration of the ship calls by 2023.  

Further, the forecast indicates that the existing world fleet (Tier 0-2) could service the Ports 

through the mid to late 2030s to 2040s.  
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Recognizing that Tier 3 fleet penetration will be significantly slower than CARB is 

estimating and coupled with the fact that there have been NO discussions at IMO Marine 

Environmental Protection Committee related to a Tier 4 NOx engine standard, the Ports believe 

that it is highly inappropriate to assume aspirational reductions related to Tier 4 fleet penetration 

until the standard is at least drafted if not promulgated.  Taking reductions for standards that are 

neither in discussion nor in development is not appropriate for SIP planning purposes.  

Therefore, the Ports request that the estimated emissions reductions associated with Tier 3 fleet 

penetration this measure be reconsidered for the proposed SIP commitment and that all 

reductions associated with Tier 4 be removed. 

Furthermore, it is stated that:  “The new standards would be allowed to enter the fleet 

using natural turnover and would not be accelerated by additional rules or incentives” (p. IV-B-

51).  While the Ports are in favor of the ARB advocating for IMO Tier 4 NOx standards and 

efficiency targets for ships, we believe that effort should be placed on encouraging the cleanest 

ships to deploy to our ports now.  There are currently fewer than 50 ships worldwide on order 

that will have IMO Tier 3 capabilities and it is unknown where they will be they deployed.  We 

do not foresee a sizeable number of Tier 3 ships servicing our ports in the near term.  As more of 

these ships become available for deployment, the Ports recommend the development of statewide 

strategies, such as incentive funding programs to attract these clean new ships to our Ports.  

 

 



 

 

 
 
August 19, 2016 
 
 
Mr. Wayne Nastri 
Acting Executive Officer 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
Electronic Submittal Via: 
https://onbase-pub.aqmd.gov/sAppNet/UnityForm.aspx?key=UFSessionIDKey 
 
Dear Mr. Nastri: 
 
SUBJECT: COMMENTS ON THE SOUTH COAST AIR QUALITY MANAGEMENT 

DISTRICT’S DRAFT 2016 AIR QUALITY MANAGEMENT PLAN (JUNE 
2016) 

 
The Ports of Long Beach and Los Angeles (Ports) appreciate the opportunity to 
participate in the South Coast Air Quality Management District’s (District or SCAQMD) 
2016 Air Quality Management Plan Advisory Committee and to comment on the Draft 
2016 Air Quality Management Plan released on June 30, 2016 (AQMP).  The Ports 
recognize the amount of effort that has gone into the development of the 2016 AQMP 
and acknowledge the efforts of the District to release a plan that seeks to balance 
“traditional” regulatory measures with innovative incentive-based measures. 
 
The Ports support the development and implementation of programs to achieve the 
applicable and current national ambient air quality standards (NAAQS).  Consistent with 
that effort, the Ports voluntarily developed the highly successful San Pedro Bay Ports 
Clean Air Action Plan (CAAP) and continue to be successful in implementing those 
programs.  As a result of the CAAP, between 2005 and 2015, emissions from maritime 
goods movement sources were reduced at an accelerated rate over command and 
control rules; accounting for overall reductions of 84% for diesel particulate matter 
(DPM), 50% for nitrogen oxides, and 97% for sulfur oxides. The Ports’ emissions 
inventories in 2015 show reductions that are in excess of the 2014 emission 

https://onbase-pub.aqmd.gov/sAppNet/UnityForm.aspx?key=UFSessionIDKey
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reduction goals in the CAAP. Thus, the Ports have a proven track record of developing 
and implementing appropriate and effective emission reduction strategies based on 
cooperative and voluntary measures, independent of or in advance of regulatory 
requirements. 
 
The CAAP relies upon cooperative efforts with the maritime goods movement industry 
to achieve healthful air for the surrounding communities.  The voluntary and cooperative 
aspects of the CAAP are critical because the Ports set stretch goals under incentive-
based programs that rely in part upon federal, state and District monetary grants.  Many 
of these grants are only available for programs that achieve “surplus” emissions 
reductions (i.e., those emissions reductions that are not required by regulation) by either 
accelerating the air quality regulatory agency requirements, or implementing non-
regulatory programs.  A significant concern of the Ports is the potential loss of this grant 
money, which is essential to continuing the successful implementation of the CAAP, if 
CAAP measures are included in the 2016 AQMP, directly or indirectly. 
 
In order to meet the NAAQS, a collaborative and concerted effort with our agency 
partners is also essential, with the understanding that while the Ports can voluntarily 
achieve significant emission reductions, the CAAP is not a suitable control measure for 
the 2016 AQMP. United States Environmental Protection Agency (EPA), California Air 
Resources Board (CARB), and the District are the air quality regulatory agencies, and 
as such have authority as granted by statute to regulate the emissions directly from 
maritime goods movement sources.  The Ports do not operate, own or control the 
maritime goods movement emission sources, and do not have the same authority as 
the air quality regulatory agencies.  As such, the Ports should not be the agencies 
designated as responsible for achieving emission reductions from the maritime goods 
movement industry. 
 
Additionally, the Ports are currently in the process of developing the next update of the 
CAAP.  Many of the existing CAAP control strategies have been adopted or superseded 
by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  In 
collaboration with the maritime goods movement industry and our regulatory partners, 
the Ports seek to identify additional strategies to voluntarily achieve emissions 
reductions from ships, trucks, locomotives, cargo-handling equipment, and harbor craft 
to support the state’s and region’s air quality attainment needs.  The CAAP Update will 
also incorporate strategies to address near-zero and zero emission technologies, 
greenhouse gas emissions, energy, and operational efficiencies.   
 
In response to the District’s request, the Ports respectfully submit the following 
comments regarding the Draft 2016 AQMP at this time, as well as questions and 
concerns that must be addressed prior to finalization and adoption of the 2016 AQMP 
by the District.  We note, however, that it is difficult for the Ports to specify all comments 
at this time as the critical Appendices V and VI, Incentive Funding Action Plan, and 
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socioeconomic analysis have not yet been released to the public.  We urge the District 
to consider extending the comment date on the 2016 AQMP until all Appendices and 
other critical components of the AQMP (e.g., the socioeconomic analysis, Incentive 
Funding Action Plan, etc.) have been released to the public so that a more 
comprehensive analysis can be conducted and comments provided to the District prior 
to Board consideration.  Based on the information currently available, the Ports request 
that the Draft 2016 AQMP be revised as follows: 

 
• Remove Mobile Source Control Measure MOB-01, as it does not provide 

emission reductions for the attainment demonstration, exceeds the District’s 
authority, and is duplicative of other proposed control measures and state, 
federal and international laws. 

• Exclude the Ports from the growth management control measure, EGM-01. 
• Revise MOB-14 so that it does not preclude the maritime goods movement 

industry’s ability to obtain grant funding. 
• Focus on attaining the applicable NAAQS and not the revoked NAAQS. 
• Specifically identify which measures are contingency measures as required by 

the Clean Air Act. 
• Include in the socioeconomic analysis prepared for the 2016 AQMP a thorough 

cost-benefit evaluation of all control measures, including MOB-01 if it remains in 
the Plan as currently proposed, and all contingency measures. 

• Complete and circulate the Incentive Funding Action plan for public review and 
comment before inclusion in the Socioeconomic analysis.  

• Respond with changes in the 2016 AQMP to address the Ports’ concerns and 
questions associated with the technical analysis, including the baseline and 
future year emissions inventory. 
 

Detailed comments on each of the Ports’ requested bullet items above are 
provided in the following Attachment. 
 
The Ports strongly encourage the District to make the above-requested changes to the 
Draft 2016 AQMP, and in particular, eliminate control measure MOB-01 as it is 
unnecessary and exceeds the District’s authority.  The Ports also urge the District to 
complete the appropriate Incentive Funding Action Plan, as well as the appropriate 
socioeconomic impact analysis, and to provide the Ports and other members of the 
public with an adequate opportunity for comprehensive review and comment on those 
documents along with the (revised) Draft 2016 AQMP prior to submitting the Plan to the 
Board for consideration. 

The Ports remain committed to achieving our clean air goals identified in the CAAP to 
help improve regional air quality.  We strongly believe that the voluntary and 
cooperative CAAP process established by the Ports remains the most appropriate 
forum for the Ports and the air regulatory agencies to discuss technical and policy 
issues related to reducing emissions from port-related sources. 
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The Ports appreciate this opportunity to provide comments on the Draft 2016 AQMD.  
We look forward to continuing to work with the District on advancing our shared goals 
for clean air in the South Coast region. 

Sincerely, 
 
 
 
 
HEATHER A. TOMLEY 

  
 
 
 
CHRISTOPHER CANNON 

Director of Environmental Planning  Director of Environmental Management 
Port of Long Beach  Port of Los Angeles 
 
CC:LW:TD:mrx 
APP No.: 160818-518 

 
cc: Jon Slangerup, Port of Long Beach, Chief Executive Officer  
 Gene Seroka, City of Los Angeles Harbor Department, Executive Director 
 Richard Corey, California Air Resources Board, Executive Officer  
 Alexis Strauss, Region 9, Acting Regional Administrator  

 

Attachment: Detailed Comments on the Ports’ Requested DRAFT 2016 AQMP 
Revisions 



 

 

 
ATTACHMENT 

 
Detailed Comments on the Ports’ Requested DRAFT 2016 AQMP Revisions 

 
1. SCAQMD Mobile Source Control Measure:  MOB-01 Emission Reductions at 

Commercial Marine Ports. 
 

The Ports appreciate the discussion in this control measure that recognizes our 
successful efforts in implementing the CAAP since 2006 and exceeding our emission 
reduction goals in 2014.  Yet, it appears that the District remains concerned over its 
ability to claim and quantify credit in the state implementation plan SIP for the emission 
reductions achieved by the Ports through the CAAP in the absence of District-imposed 
“enforceable” rules or control measures.  The District continues to attempt to hold the 
Ports responsible for achieving their voluntary stretch goals, and for backstopping 
requirements that are currently being enforced by state and international regulations.  
Further, MOB-01 suggests that if the emission reductions occurring at the Ports are not 
maintained after they are reported into the SIP that this measure may be implemented in 
the form of a backstop regulation by the SCAQMD or by the State or federal government, 
or other enforceable mechanisms, notwithstanding the limitations of the federal Clean Air 
Act. 
 
The District has previously proposed to address its need for enforceable measures by 
various other approaches, e.g., control measure MOB-03 in the 2007 AQMP and control 
measure IND-01 in the 2012 AQMP,which characterized the Ports as “indirect sources” 
of emissions..  The 2007 MOB-03 was described as “a backstop measure for indirect 
sources of emissions from ports and port-related facilities” and in the ensuing years, 
District staff proposed and sought public review of a ‘backstop” rule that would be 
enforceable and applicable to the Ports, “Proposed Rule 4001.”  The Ports raised many 
questions and objections to control measure IND-01 and Proposed Rule 4001 in 
numerous comment letters1 sent to the District and EPA.  EPA, in its April 2016 action 

                                                 
1 Comment Letters to U.S. Environmental Protection Agency dated November 19, 2015; 
California Air Resources Board dated March 25, 2014;  South Coast Air Quality Management 
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partially approving the 2012 SIP, excluded the commitments proposed by IND-01 from 
its action and stated that it would respond to that in a separate rulemaking.  (See 81 FR 
22025 (April 14, 2016) US EPA Partial Approval and Partial Disapproval of California Air 
Quality SIP.)  The District has reported that Proposed Rule 4001 has been placed on 
hold, in light of work to develop supposedly different approaches for the pending 2016 
AQMP.2   
 
The Draft 2016 AQMP indicates, however, that the District has not abandoned those 
efforts to establish policies and control measures that may provide a framework or 
justification for the District to adopt rules or regulatory measures that may be applied to 
the Ports, either directly or as a backstop or contingency measures.  The Draft AQMP 
introduces a new proposed control measure “MOB-01” which states: “The proposed 
measures will replace control measures MOB-03 in the 2007 AQMP and IND-01 in the 
2012 AQMP.”  (Draft 2016 AQMP, p. 4-24.)  MOB-01 is described as a control measure 
to achieve emission reductions at commercial marine ports and is characterized in the 
Draft AQMP as a “facility-based mobile source control measure.”  Although the 
nomenclature may have changed, the Ports believe that proposed new MOB-01 is no 
different from the District’s previous Ports-related control measures, where the District 
invoked its purported authority to regulate the Ports as “indirect sources” of emissions.  
The Ports point to the Draft AQMP, which states that “mobile sources” currently 
contribute about 88% of the region’s total NOx emissions.  It then acknowledges that 
“[s]ince the SCAQMD has limited authority to regulate mobile sources, staff worked 
closely with the CARB and EPA, which have primary authority over mobile sources, to 
ensure mobile sources perform their fair share of pollution reduction responsibilities” (p. 
ES-7).   
 
The Ports also note that in describing the MOB-01 control measure, the Draft 2016 Plan 
characterizes the Ports as a “facility-based mobile source.”  In addition to the 
troublesome wording of that characterization, the description of this proposed control 

                                                                                                                                                               
District dated January 15, 2014,  January 31, 2014, October 2, 203, August 21, 2013, October 31, 
2012, and August 30, 2012 
2 According to the minutes of the District’s “Mobile Source Committee” meeting of April 15, 
2016, included in the District’s Board Meeting minutes from May 6, 2016 (agenda item #21), the 
U.S. EPA “in its recent decision on the approval of the 2012 AQMP did not evaluate IND-01 and 
will evaluate the control measure at some future date.  Staff has been working on Proposed Rule 
4001 to implement Control Measure IND-01 and has placed the rule development on hold with 
the development of the 2016 AQMP.” 
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measure strongly indicates that the District intends to use MOB-01 as an indirect source 
control measure in order to quantify and lock in the emissions reductions achieved by the 
Ports under the CAAP.  These “facility-based mobile source measure” approaches would 
have serious negative effects on maritime commerce and impede the State of 
California’s freight competitiveness.  Those burdensome and counter-productive 
approaches would be directly in conflict with the goals of Governor Brown’s Executive 
Order to improve freight transportation efficiency and increase competitiveness of 
California’s freight system, as well as the recently-released California Sustainable 
Freight Action Plan.  The Ports continue to oppose any form of a “rule” that would 
impose SCAQMD oversight on the Ports and are strongly opposed to the District 
creating or relying on any concept of a “facility-based mobile source measure,” whether 
described as an “Indirect Source Rule,” “Backstop Rule” or the “freight hub,” “facility 
cap,” and/or “freight facility performance targets” approach.  Neither EPA nor CARB can 
require the District to adopt a control measure for MOB-01 because indirect source 
control measures cannot be required as a condition of SIP approval.  (42 U.S.C. § 
7410(a)(5)(A)(ii); Health & Safety Code, § 40468.)  Therefore, the Ports have serious 
concerns about the District making enforceable commitments to the state and federal 
governments that the Ports will control “indirect sources.” 
 
The District has not identified any legislation purporting to confer authority on the 
SCAQMD to regulate public marine facilities as “mobile sources.”3  The District itself 
acknowledges that it does not have “primary regulatory authority” over the Port (or other 
large facilities identified as major sources of emissions, e.g., rail yards, airports, and 
distribution centers).  Nevertheless, the Draft AQMP further states: “This measure [MOB-
01] may be implemented in the form of a regulation by the SCAQMD within its existing 
legal authority, or by the State or federal government, or other enforceable mechanisms.”  
(p. 4-24.)  This statement raises legal issues regarding the extent of the District’s limited 
“existing legal authority;” the Ports have previously raised these issues in opposition to 
PR 4001.  The Draft Plan is vague and ambiguous as to the source and extent of any 
specific “existing legal authority” that may be contemplated by the District or by MOB-01.  
The District has not previously cited any specific authority under the California Clean Air 
Act for this type of regulation (Cf., Health & Safety Code §§ 39000 et seq., and more 
specifically Chapter 5.5 (§§ 40400-40536) dealing with the SCAQMD). 

                                                 
3 The EPA itself treats “facilities based” emission sources as distinct from “mobile sources”.  
See, e.g., 66 FR 65208 “Database of sources of environmental releases of dioxin-like compounds 
in the U.S., ref year 1987-1995. December 18, 2001. 
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In fact, the District has no authority to regulate mobile sources or to draw any geographic 
boundary or to arbitrarily characterize source categories and declare those areas or 
groups of sources to be an “indirect source.” “Mobile sources” of emissions are beyond 
the limited regulatory authority conferred by the Legislature on local or regional districts 
(e.g., Health & Safety Code § 40001(a); also see, 76 Ops. Cal. Atty. Gen. 11 (1993); 75 
Ops. Cal. Atty. Gen. 256 (1992); 74 Ops. Cal. Atty. Gen. 196 (1991); 73 Ops. Cal. Atty. 
Gen. 229, 234-35 (1990)).  Congress vested the federal government with the authority to 
set nationwide emissions standards for mobile sources, including non-road mobile 
engines and vehicles.  (42 U.S.C. §§ 7521, 7547.)  Congress expressly and impliedly 
preempted states from setting standards or other requirements relating to the control of 
emissions for mobile sources.  (42 U.S.C. § 7543, (a) & (e).)  The maritime goods 
movement emission sources are within the express and implied preemption.  The Clean 
Air Act allows California to seek authorization from EPA to adopt “standards and other 
requirements related to the control of emissions” for some, but not all, mobile sources 
covered by MOB-01.  (42 U.S.C. §§ 7543 (b) & (e)(2)(A).)  Thus, District does not have 
mobile source regulatory authority. 
 
The Clean Air Act defines an indirect source as “a facility, building, structure, installation, 
real property, road, or highway which attracts, or may attract, mobile sources of 
pollution.”  (42 U.S.C. § 7410(a)(5)(C).)  An “indirect source review program” is “the 
facility-by-facility review of indirect sources of air pollution, including such measures as 
are necessary to assure, or assist in assuring, that a new or modified indirect source will 
not attract mobile sources of air pollution” that would contribute to the exceedance of the 
NAAQS.  (42 U.S.C. § 7410(a)(5)(D)(i).)  “Direct emissions sources or facilities at, within, 
or associated with, any indirect source shall not be deemed indirect sources for the 
purpose” of an indirect source review program.  (42 U.S.C. § 7410(a)(5)(C).)  Air 
pollution control districts are not statutorily authorized to impose a permit system on 
indirect sources.  (Friends of Oceano Dunes, Inc. v. San Luis Obispo County Air 
Pollution Control District (2015) 235 Cal.App.4th 957, 964, as modified on denial of reh’g 
(Apr. 23, 2015).) 
 
The control measures also fail as an indirect source review program because the 
businesses within the geographic and source designated areas are not a “new or 
modified indirect emissions source.”  (42 U.S.C. § 7410(A)(5).)  A source is new if it adds 
to the air basin’s existing emissions baseline.  (National Ass'n of Home Builders v. San 
Joaquin Valley Unified Air Pollution Control Dist. (9th Cir. 2010) 627 F.3d 730, 731-32.)  
The Clean Air Act defines modification as “any physical change in, or change in the 
method of operation, of a stationary source which increases the amount of any air 
pollutant emitted by such source or which results in the emission of an air pollutant not 
previously emitted.”  (42 U.S.C. § 7411(a)(4).) 
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Only those provisions necessary to meet the requirements of the Clean Air Act are 
included in the SIP.  (Health & Safety Code, § 39602.)  The purpose of an indirect source 
program is to ensure that mobile source emissions do not “cause or contribute to air 
pollution concentrations exceeding any national primary ambient air quality standard for 
a mobile-source related air pollutant.”  (42 U.S.C. § 7410(a)(5)(D)(i).)  MOB-01 is not 
necessary to meet the NAAQS requirements of Clean Air Act.  The emissions reductions 
listed in the Draft AQMP for MOB-1 for the years 2023 and 2031 are listed as “To Be 
Determined” -- which indicates that the reductions will be determined once the inventory 
and control approach are identified, and are not relied upon for attainment demonstration 
purposes.  In reality, there would be little to no emission reduction benefit from indirect 
source measures because state, federal and international authorities have adopted rules 
and regulations to significantly reduce NOx emissions from these on- and off-road mobile 
sources.  According to the 2016 AQMP, “[t]he effect of the rules and regulations are 
significant, showing reductions of over 67 percent in NOx emissions and close to 60 
percent in VOC emissions between 2012 and 2023, even with increases in fleet 
population” (p.3-4).   
 
MOB-01 further violates the dormant Commerce Clause by impeding the free and 
efficient flow of commerce by imposing a heavy burden on ports, the shipping industry, 
navigation and commerce without any local environmental benefit, or an insubstantial 
local benefit at best. 
 
The Draft 2016 AQMP also inappropriately refers to the Ports as an “Implementing 
Agency,” which the AQMP defines as “the agency(ies) responsible for implementing the 
control measure” (p. IV-A-20MOB-01 statesthat “[t]he Ports through its CAAP update can 
decide the most effective approaches to achieve the overall emission reductions targets” 
(p. IV-113).  However,to the extent the AQMP singles out and mischaracterizes the Ports 
as “Implementing Agencies,” without including all of the other public and private partners 
working to achieve emission reductions, it erroneously implies that the Ports would have 
an assigned enforcement obligation, and improperly shifts an unwarranted burden of 
regulatory implementation to the Ports.  While the Ports have successfully adopted 
voluntary efforts to reduce emissions from maritime goods movement sources, the Ports 
are not air agency regulators.  The Ports do not have the regulatory responsibility or 
authority to achieve emission reductions from sources over which they do not have 
jurisdiction, ownership or operational control.  Further, the District is well aware from the 
Ports’ previous comment letters on these issues, that generally the Ports lack authority to 
enforce as mandates  the programs on all mobile sources operating in the Ports as they 
are preempted by state, federal and international law.  This portion of the AQMP, 
requiring the Ports to select and implement the control measures, does not address or 
overcome these legal impediments. 
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The Ports respectfully remind the District that the CAAP is a planning document that 
provides guidance on strategies and targets that are ultimately implemented through 
individual actions adopted by each Port’s respective Board of Harbor Commissioners 
(Boards).  The State granted to the Cities of Long Beach and Los Angeles exclusive 
authority to implement the Tidelands Trust under the oversight of the State Lands 
Commission.  Each city has been appointed as a trustee and has established their 
respective Board of Harbor Commissions with exclusive control and management of the 
Tidelands and revenues and expenditures from the Tidelands.  However, such discretion 
must be exercised in accordance with their obligations to prudently manage Tidelands 
assets and revenues within a nexus and proportionality to the Tidelands Trust interest, 
as well as in accordance with applicable laws such as the California Environmental 
Quality Act (CEQA) and principles of federal preemption.  The District cannot mandate 
action by each Port’s Board of Harbor Commissioners, nor can the District direct how the 
Ports may be obligated to spend state Tidelands money; only the appointed trustee can 
make discretionary actions to obligate state Tidelands funds.  Specifically, any measures 
listed in the AQMP or the CAAP must each require the Boards to authorize the 
expenditure of monies and program costs, or to approve conditions of infrastructure 
project development in their discretion as a CEQA lead agency and as Tidelands 
trustees. 
 
Further, the District has not complied with the procedural requirements to adopt indirect 
source control rules that are contemplated in MOB-01.  The requirements are: 
(1) ensure, to the extent feasible, and based upon the best available information, 
assumptions, and methodologies that are reviewed and adopted at a public hearing, that 
the proposed rule or regulation would require an indirect source to reduce vehicular 
emissions only to the extent that the district determines that the source contributes to air 
pollution by generating vehicle trips that would not otherwise occur; (2) ensure that, to 
the extent feasible, the proposed rule or regulation does not require an indirect source to 
reduce vehicular trips that are required to be reduced by other rules or regulations 
adopted for the same purpose; (3) take into account the feasibility of implementing the 
proposed rule or regulation; (4) consider the cost effectiveness of the proposed rule or 
regulation; (5) determine that the proposed rule or regulation would not place any 
requirement on public agencies or on indirect sources that would duplicate any 
requirement placed upon those public agencies or indirect sources as a result of another 
rule or regulation adopted pursuant to Health and Safety Code sections 40716 or 40717.  
(Health & Saf. Code, § 40717.5.) 
 
Instead of MOB-01, the Ports suggest that a collaborative, voluntary approach, 
consistent with the cooperative partnership that has been proven to be successful over 
the past decade, will continue to be the most effective means for controlling emissions 
from maritime goods movement activities within the jurisdiction of Ports.  This approach, 
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which could be memorialized under a cooperative agreement between the Ports and 
SCAQMD, CARB, and EPA, would benefit all parties because it continues the 
collaborative effort that has resulted in unprecedented emission reductions at the Ports, 
shares responsibility between Parties, provides more certainty for the local economy, 
avoids litigation, insures incentive funding that is tied to excess emissions will continue to 
be available, and will result in better air quality. 
 
2. SCAQMD Growth Management Control Measure: EGM-01 

 
The Draft 2016 AQMP states: “[f]or the purposes of this measure [EGM-01], indirect 
sources include all facilities not covered by another 2016 AQMP Control Measure. In 
addition, during the rule development process, additional indirect sources may be 
included or excluded” (p. IV-A-169). 
 
The Ports should not be included within this control measure in the event MOB-01 is 
removed from the 2016 AQMP or during the rule development process.  In addition to 
the reasons stated above in section 1, the Ports have serious concerns about the District 
making a commitment to the state and federal governments that the SCAQMD will 
control growth or dictate land use decisions.  SCAQMD has no authority to control 
growth or overrule local land use decisions.  (Health & Saf. Code, § 40716 [air districts 
cannot infringe on the existing authority of counties and cities to plan or control land use]; 
see also Health & Saf. Code, §§ 40000, 40414, 40440.1, 40717.5(c)(1).)  Land use is 
within the exclusive preview of local cities and counties. 
 
3. SCAQMD Mobile Source Control Measure: MOB-14 Emission Reductions from 

Incentive Programs 
 

The Draft 2016 AQMP mobile source control measures include development of incentive 
funding programs and supporting infrastructure for early deployment of advanced control 
technologies.  MOB-14 states that it seeks to develop a rule similar to the San Joaquin 
Valley Air Pollution Control District Rule 9610 – “State Implementation Plan Credit for 
Emission Reductions Generated through Incentive Programs” -- such that emissions 
reductions generated through incentive programs can be credited in the SIP emission 
inventories. 
 
It will be critical to prioritize and secure the necessary funding needed to implement the 
proposed incentive-based measures in the Draft AQMP and achieve the aggressive 
emission reduction targets in the South Coast Air Basin.  The Ports know first-hand that 
the move toward zero emissions is a costly endeavor and have placed significant 
emphasis on efforts to advance the development of near-zero and zero emissions 
equipment for on-terminal and on-road applications.  Through the Ports’ Technology 
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Advancement Program (TAP), we have been involved with funding the demonstration of 
clean technologies used in port operations for nearly a decade. Significant progress has 
been made and we expect that zero emissions operations will be feasible in the future.  
The scale of this effort will be significant, with cost for the equipment and fueling 
infrastructure in the Billions of dollars. 
 
The Ports and the maritime goods movement industry will require a substantial amount 
of funding assistance from the local, state and federal agencies.  As such, the Ports are 
supportive of incentive funding to accelerate advancement of technologies.  The Ports 
continue to strongly support the implementation of funding programs such as the 
Proposition 1B Goods Movement Emission Reduction Program and the Carl Moyer 
Memorial Air Quality Attainment Program, both of which have provided funding for much 
needed assistance with upgrading wharves for shore power, the replacement of drayage 
trucks, and the replacement and repower of engines in cargo-handling equipment, 
harbor craft, and locomotives. 
 
While the Ports support funding programs and the need to credit emissions reductions 
generated from through incentive funding programs, the Ports strongly recommend that 
MOB-14, or any resulting regulatory strategy be structured in such a way that does not 
preclude the maritime goods movement industry’s ability to secure grant funding for early 
actions.  For example, it is not clear from the description of MOB-14 whether facility 
emission caps or port backstop rules could effectively disqualify companies and 
agencies from received grants, because typically grants funds cannot be used for 
regulatory compliance.  The Ports believe that this unintended consequence of a control 
measure like MOB-14 could significantly impede early equipment replacement and 
transition to zero emission technologies, and also severely affect the economic 
competitiveness of the maritime goods movement industry.  In addition, if the required 
emission levels for attainment are not be met in the region, the Ports must not be held 
accountable for attaining emission reductions that are predicated on incentive funding if 
the funding does not come through at the necessary and appropriate levels. 
 
4. Inclusion of Revoked NAAQS in the 2016 AQMP 

 
The Draft 2016 AQMP includes updates to previous plans for the revoked 1-hour (120 
ppb) and 1997 8-hour (80 ppb) ozone NAAQS (p. 4-1), rather than addressing the 
current and controlling ozone NAAQS. For example,, the Draft 2016 AQMP attainment 
strategy seeks to reduce NOx emissions sufficiently to meet the revoked 1-hour ozone 
NAAQS of 120 ppb by 2023 and the revoked 8-hour ozone NAAQS of 80 ppb by 2024, 
instead of focusing on achieving the applicable ozone NAAQS of 75 ppb by 2032.  This 
approach is inappropriate and unnecessary. 
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While the SCAQMD is required to comply with the anti-backsliding provisions of the 
Clean Air Act [CAA sec 172(e)], which preclude the adoption of controls that are less 
stringent than existing controls applicable in the District, the 2012 AQMP does not 
contain any mandates akin to MOB-01 that are applicable to the Ports. Therefore, the 
removal of MOB-01 from the 2016 AQMP by the District would not be “backsliding” from 
any existing standards relied upon for attainment under the existing 2012 AQMP.   
 
Furthermore, the proposed approach of targeting the revoked standards and their 
associated deadlines of 2023 and 2024, which are significantly earlier than the 
controlling deadline of 2032 in the current regulations, puts the region at unnecessary 
risk that contingency measures for ozone will be required in the three years leading up to 
the attainment date for the revoked NAAQS. 
 
5. Contingency Measures 

 
The Draft 2016 AQMP states the following regarding contingency measures: 
“Some measures in the summary table are listed as “TBD” (to be 
determined) for emission inventory, emission reductions and/or cost 
control. The “TBD” measures are not relied upon to demonstrate 
attainment of the standards but have been included if potentially feasible 
for the integrated, comprehensive plan. “TBD” measures require future 
technical and/or cost assessments in order to better understand and 
quantify emissions from and cost impact to the anticipated affected sources 
for the measures. It may be determined at that time that the “TBD” 
measure is not feasible or cost-effective to adopt and implement, or if 
reductions can be achieved, those reductions would be submitted into the 
SIP. Thus, “TBD” measures are included in the Plan as needed for 
contingency or if there are any shortfalls in committed emission reductions” 
(p. IV-A-18). 
 

The District needs to identify specifically which measures in the AQMP it intends to be 
“contingency measures.”  Referring to “TBD” measures does not provide sufficient 
identification because the measure language is not consistent with the measure being a 
contingency measure.  The contingency measures should only be for the applicable 
NAAQS, and not for the revoked NAAQS attainment timeframes. 
 
Further, EPA’s March 6, 2015, rulemaking allows extreme nonattainment areas for 
ozone to develop and adopt contingency measures meeting the requirements of 
182(e)(5) (black box) to satisfy the requirements for both attainment contingency 
measures in CAA sections 172(c)(9) and 182(c)(9).  These enforceable commitments 
must obligate the state to submit the required contingency measures to the EPA no later 
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than three years before any applicable implementation date, in accordance with CAA 
section 182(e)(5).  (See Federal Register, Vol. 80, No. 44, 12264 Friday, March 6, 2015.)  
Therefore, it is premature to submit contingency measures for 2032.  As for reasonable 
further progress (RFP) contingency measures, these are only needed to provide the 
incremental shortage in emission reductions and last one year. 
 
EPA is also continuing its long term policy that allows promulgated federal measures to 
be used as contingency measures as long as they provide emission reductions in the 
relevant years in excess of those needed for attainment or RFP.  The 2016 AQMP needs 
to be revised to reflect these allowances that EPA has made for extreme nonattainment 
areas. 
 
6. State and Federal Control Measures and Incentive Funding Strategy 

 
The Draft AQMP includes additional control measures to reduce emissions from sources 
that are primarily under State and Federal jurisdiction, including on-road and off-road 
mobile sources.  As stated, these reductions are needed to achieve the remaining 
emission reductions necessary for the Basin’s attainment.  The Draft AQMP identifies 
107 tons of NOx reductions in 2023 and 97 tons of NOx reductions in 2031 to help the 
District meet attainment.  Almost all of these reductions, however, are associated with 
the measures calling for “further deployment of cleaner technologies,” which involve 
accelerating the development, demonstration, and deployment of cleaner engine 
technologies, in whole or in part through the use of incentive programs.  Achieving these 
substantial emission reductions “is predicated on securing the amount of funding 
needed” to further deploy these cleaner technologies, according to the Draft AQMP. 
 
The AQMP estimates an approximate range of $4 to $11 billion in funding over a 7 to 15 
year period to achieve the projected NOx emissions reductions from mobile sources (p. 
4-59). “The total funding needed ranges from $13 to $16 billion to achieve the NOx 
emission reductions associated with the State Mobile Source Strategy” (p. 4-62).  “A total 
of $1.1 to $1.6 billion of stationary source incentive funding programs are proposed with 
projected cost-effectiveness levels in the same range as the mobile source incentives” 
(p. 4-66). The AQMP further states:   
 

“The amount of incentive funding needed is estimated to be approximately 
$11 – 14 billion in total funding over a seven to fifteen year period.  
Currently, the SCAQMD receives around $56 million per year in incentives 
funding to accelerate turnover of on- and off-road vehicles and equipment 
under SB1107, a portion of the state’s Tire Fee, and AB923. AB 923 will 
sunset in 2024. In addition, the District has received close to $550 million in 
Proposition 1B funding. The last round of Proposition 1B will be ending in 
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the next couple of years. The District has also received funding under the 
DERA program on a competitive basis. However, the amount of funding 
needed to achieve the NOx emission reductions associated with the 
“Further Deployment” measures proposed in the State Mobile Source 
Strategy and the 2016 AQMP will require on the order of $1 billion per year 
if funding is available beginning in 2017” (pp. ES-8 to 9). 
As such, the short-fall is significant. 
 

Assuming $16 billion is a reasonable estimate – and the accuracy of that estimate is 
open to question – should the District fail to secure this funding, it may be forced to adopt 
the “contingency” measures specified in the Draft AQMP, of which MOB-01 may be is 
one.  The Ports are concerned the District may not secure the necessary funding, which 
would likely necessitate the hasty adoption of such contingency measures without a 
comprehensive analysis of the impacts, or possible alternatives, and without robust 
public input. 
 
In addition, the Draft AQMP acknowledges that achieving the emissions reductions from 
the 2016 AQMP incentive-based control measures for both mobile and stationary 
sources will require approximately $11 – $14 Billion in total funding.  Given this 
significant funding level needed to attain the ozone NAAQS over the next seven to fifteen 
years, the Draft AQMP refers to "an action plan [that] will be developed as part of the 
AQMP public adoption process” to identify the necessary actions to secure new sources 
of funding to implement the AQMP (p. 4-66).  However, the Draft AQMP provided 
insufficient details on what would be contained in such an Incentive Funding Action Plan. 
 
Furthermore, at the District’s Mobile Source Committee meeting of July 22, 2016, the 
AQMD staff presentation indicated that a draft of the Incentive Funding Action Plan is 
expected as part of 2016 AQMP adoption.  However, District staff has informed the Ports 
that an Incentive Funding Plan will not be available until after the AQMP has been 
adopted.  This is not acceptable.  Without a review of the Incentive Funding Action Plan 
concurrent with the Draft AQMP, it is not known whether the Plan is viable (i.e., activities 
to secure additional funding or actions are not realized), and the risk of contingency 
measures being triggered cannot be evaluated. 
For this reason, the Ports urge the District to fully analyze the Incentive Funding Action 
Plan, and all contingency measures now, and to release that analysis prior to the close 
of public comment so that the public can evaluate the adequacy of the District’s strategy 
and comment on that strategy. 
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7. Socioeconomic Impact Analysis 

 
The Draft 2016 AQMP indicates that there will be no analysis of contingency measures 
in the socioeconomic study.  Also, it appears that several measures that do not have 
emissions reduction targets or other information will not be included in the 
socioeconomic analysis.  This means there will be no comprehensive review of the 
impacts associated with implementation of all measures or the repercussions of the 
potential adoption of the “facility-based mobile source measures” discussed in the MOB-
01 section above. 
 
The Ports request a full socioeconomic analysis of all control measures, and that the 
socioeconomic analysis be completed and an adequate opportunity for public comment 
be provided prior to action on the Draft 2016 AQMP. 
 
Furthermore, it appears that the socioeconomic study will only analyze the impacts 
associated with approximately $16 billion in government subsidies, not including the 
match funding that will be required from private operators.  The Ports are concerned that 
this amount is substantially underestimated and ignores the private capital that will be 
necessary to purchase thousands of pieces of costly near-zero and zero emission 
equipment to be deployed at the ports and throughout the region. 
 
Finally, the description of the anticipated socioeconomic study assumes that there will be 
no tax increases to fund these incentives; however, the Draft AQMP contradicts this 
assumption as it clearly states AQMD's intent to seek local and state ballot measures, 
which would include taxpayer funding (p. 4-68). 
 
The socioeconomic analysis must include an analysis of the impacts on the private 
sector from having to invest in significant new capital costs associated with cleaner 
equipment, and it must include an analysis of the impact on taxpayers as a result of 
higher taxes. 
 
8. Specific Technical Comments on the 2016 Draft AQMP 

 
a. Appendix IV-A, Table IV-A-2 SCAQMD Proposed Mobile Source 8-Hour 

Ozone Measures, p. IV-A-4 
 
The title of MOB-01 is inconsistent with the description of the control measure 
provided starting on page IV-A-109, which lists “CO” as a target pollutant.  The 
control measure summary for MOB-01 (pp. IV-A-109-115) indicates that the goal 
of the measure is to seek emission reductions of NOx, SOx, and PM2.5.  Please 
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clarify if the measure is also intended to address emissions of CO, otherwise CO 
should be removed from Table IV-A-2 and updated accordingly. 
 
In addition, for MOB-01, the emission reductions in tons per day (tpd) for 
2023/2031 are identified as “TBD” with a corresponding footnote “b”, which states 
“Submitted into the SIP as part of reporting or in baseline inventories for future 
AQMP/SIP Revisions.”  We request that the District provide further clarification on 
how the “Rate of Progress” will be calculated and compared to ensure that the 
emissions reductions achieved by the proposed control measure are surplus 
emissions. 
 
b. Appendix IV-A, Emission Reductions at Commercial Marine Ports [All 

Pollutants], p. IV-A-109 
 
The Ports each prepare annual air emissions inventories of port-related sources, 
and in July 2015, transmitted the San Pedro Bay Ports 2012 air emissions 
inventory, as well as forecasted port-related emissions for each year through 2031 
for inclusion on the 2016 AQMP based on discussions with District and CARB 
staff.4,5  It is not clear whether the emissions of NOx, SOx, and PM2.5 listed in the 
Control Measure Summary Table (p. IV-A-109) reflect the Port’s actual emissions, 
as they do not correspond with those transmitted to the District and  CARB. 
 
It is the Ports’ understanding that the emissions from port-related sources in the 
2016 AQMP would reflect the actual emissions reported by the Ports.  These 
discrepancies should be addressed. 
 
To provide for a meaningful and comprehensive review, the Ports request that the 
District identify the port-related sources (i.e., ocean-going vessels, harbor craft, 
locomotives, cargo-handling equipment, and heavy-duty trucks) of emissions that 
make up the total emissions in the Control Measure Summary (p. IV-A-109).  It is 

                                                 
4 Email Communication, Subject:  San Pedro Bay Ports 2012 Emissions Inventory.  July 21, 
2015.  Allyson Teramoto (Port of Long Beach) to Henry Hogo, Joe Casmassi, Randall Pasek 
(AQMD); Nicole Dolney, Sylvia Vanderspek, Gabe Ruiz (CARB). 
5 Email Communication, Subject: 2016 AQMP Emissions Forecasting Dial +1 (312) 757-3121 
Access Code: 299-388-957.  August 9, 2016.  Archana Agrawal (Starcrest Consulting Group, 
LLC) to Henry Hogo, Randall Pasek (AQMD); Nicole Dolney, Sylvia Vanderspek, Russel Furey, 
Vernon Hughes, Gabe Ruiz (CARB). 
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also important to identify the assumptions used to estimate future emissions in 
2022, 2023, and 2031.  For instance, it is important to understand the assumed 
International Maritime Organization (IMO) tier level of engines installed on ocean-
going vessels calling at the Ports, as well as the fleet makeup of all other port-
related source categories, including heavy-duty trucks, cargo-handling equipment, 
locomotives, and harbor craft.  It is also important to identify the source-specific 
“growth” factors that were used to estimate future year emissions. 

 
The table on the next page shows a comparison of the emissions provided in the 
Draft 2016 AQMP and the Ports’ actual 2012 emissions and forecasted emissions 
for 2023 and 2031.  As shown, there are several inconsistencies in the emissions 
inventories prepared by the Ports and the inventory used for the AQMP. 
 

 
As previously mentioned, we request that the control costs associated with MOB-
01 (and all other control measures) be quantified and included in the 2016 AQMP.  

  
c. Appendix IV-A, Emission Reductions at Commercial Marine Ports [All 

Pollutants], CARB In-Use Fleet Rules. p. IV-A-112 
 
It is stated in this paragraph that “The majority of marine vessel emissions are 
created by main propulsion engines, but auxiliary engines emissions are 
important, in part because they occur at dock in closer proximity to persons in and 
around the port” (p. IV-A-112). This statement is misleading in that the 
contribution of auxiliary engine emissions (excluding boiler emissions) to overall 
ocean-going vessel emissions (including transit, maneuvering, and hoteling at-
berth) is often times nearly equivalent to or higher than main propulsion engines, 
which are only operational during transit and maneuvering. 
 

Annual Average 2012 2022 2023 2031 
NOx (MOB-01 Draft 2016 AQMP) 39.37 TBD 42.39 35 
NOx (2012 San Pedro Bay Ports Actual     

Emissions) 41.95 47.80 46.35 42.03 

     
PM2.5 (MOB-01 Draft 2016 AQMP) 1.06 TBD 0.81 0.93 
PM2.5 (2012 San Pedro Bay Ports Actual 

Emissions) 1.03 0.83 0.84 0.93 

     
SOx (MOB-01 Draft 2016 AQMP) 4.04 TBD 1.23 1.47 
SOx (2012 San Pedro Bay Ports Actual 

Emissions) 3.90 0.81 0.82 0.91 
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d. Appendix IV-A, Format of Control Measures, Emission Reductions. p. IV-
A-19 

 
This section states that:  “During the rule development, the most current inventory 
will be used.  However, for tracking rate-of-progress for the SIP emission 
reduction commitment, the approved AQMP inventory will be used.  More 
specifically, emission reductions due to mandatory or voluntary, but enforceable 
actions shall be credited toward SIP obligations” (p. IV-A-19).   
We request that any differences between the “most current inventory” used for 
rule development and the “approved AQMP inventory” be clearly described and 
addressed prior to any mandatory or voluntary emissions being credited toward 
SIP obligations.   
 
e. Appendix IV-B, Tier 4 Vessel Standards. p. IV-B-50 
 
Under this proposed action, CARB intends to work with the EPA, U.S. Coast 
Guard, and international partners to urge the International Maritime Organization 
(IMO) to adopt a Tier 4 NOx standard for new ocean-going vessels and efficiency 
requirements for existing vessels (p. IV-B-50).  
 
The Ports support the advocacy for more stringent IMO standards and efficiency 
targets for ships.  Currently, newly built ships are required to meet IMO Tier 3 
standards for NOx.  The Ports have developed an IMO Tier distribution forecast 
based on the existing world fleet, estimated future vessel calls at the Ports, and 
Tier 3 order information provided by the engine manufactures. The Ports’ Tier 
distribution forecast indicates strongly that there will be no significant (less than 
5%, best case scenario) Tier 3 penetration of the ship calls by 2023.  Further, the 
forecast indicates that the existing world fleet (Tier 0-2) could service the Ports 
through the mid to late 2030s to 2040s.  
 
Recognizing that Tier 3 fleet penetration will be significantly slower than CARB is 
estimating and coupled with the fact that there have been no discussions at IMO 
Marine Environmental Protection Committee related to a Tier 4 NOx engine 
standard, the Ports believe that it is highly inappropriate to assume aspirational 
reductions related to Tier 4 fleet penetration until the standard is at least drafted if 
not promulgated.  Taking reductions for standards that are neither in discussion 
nor in development is not appropriate for SIP planning purposes.  Therefore, the 
Ports request that the estimated emissions reductions associated with Tier 3 fleet 
penetration this measure be reconsidered for the proposed SIP commitment and 
that all reductions associated with Tier 4 be removed. 
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Furthermore, it is stated that:  “The new standards would be allowed to enter the 
fleet using natural turnover and would not be accelerated by additional rules or 
incentives” (p. IV-B-51).  While the Ports are in favor of CARB advocating for IMO 
Tier 4 NOx standards and efficiency targets for ships, we believe that effort should 
be placed on encouraging the cleanest ships to deploy to our ports now.  There 
are currently fewer than 50 ships worldwide on order that will have IMO Tier 3 
capabilities and it is unknown where they will be they deployed.  We do not 
foresee a sizeable number of Tier 3 ships servicing our ports in the near term.  As 
more of these ships become available for deployment, the Ports recommend the 
development of statewide strategies, such as incentive funding programs to 
attract these clean new ships to our Ports. 
 
f. Appendix II, Chapter 2, PM10 Temporal Variation. p. II-2-57 
 
The Ports are concerned that the narrative in this section misrepresents what is 
actually occurring at the Ports.  In particular, we feel the following statement is 
misleading: 
 
Moreover, higher port activity due to peak cargo traffic which typically occurs in 
the fall of each year coupled with the lower mixing height in the fall may also 
contribute to the higher PM10 concentrations during this time of year. 
 
Actually, higher port activity generally occurs in the middle to late summer, 
however the shape of the peak has become less pronounced.  And furthermore, 
historical data received at the Ports’ Air Monitoring Stations indicates that PM10 
concentrations near the Ports are no higher in the fall than any other time of the 
year.  Since these findings do not support the assumption in the statement above, 
the Ports request that the statement above be removed from the document. 

 



 

 

 
 
August 19, 2016 
 
 
Mr. Wayne Nastri 
Acting Executive Officer 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
Electronic Submittal Via: 
https://onbase-pub.aqmd.gov/sAppNet/UnityForm.aspx?key=UFSessionIDKey 
 
Dear Mr. Nastri: 
 
SUBJECT: COMMENTS ON THE SOUTH COAST AIR QUALITY MANAGEMENT 

DISTRICT’S DRAFT 2016 AIR QUALITY MANAGEMENT PLAN (JUNE 
2016) 

 
The Ports of Long Beach and Los Angeles (Ports) appreciate the opportunity to 
participate in the South Coast Air Quality Management District’s (District or SCAQMD) 
2016 Air Quality Management Plan Advisory Committee and to comment on the Draft 
2016 Air Quality Management Plan released on June 30, 2016 (AQMP).  The Ports 
recognize the amount of effort that has gone into the development of the 2016 AQMP 
and acknowledge the efforts of the District to release a plan that seeks to balance 
“traditional” regulatory measures with innovative incentive-based measures. 
 
The Ports support the development and implementation of programs to achieve the 
applicable and current national ambient air quality standards (NAAQS).  Consistent with 
that effort, the Ports voluntarily developed the highly successful San Pedro Bay Ports 
Clean Air Action Plan (CAAP) and continue to be successful in implementing those 
programs.  As a result of the CAAP, between 2005 and 2015, emissions from maritime 
goods movement sources were reduced at an accelerated rate over command and 
control rules; accounting for overall reductions of 84% for diesel particulate matter 
(DPM), 50% for nitrogen oxides, and 97% for sulfur oxides. The Ports’ emissions 
inventories in 2015 show reductions that are in excess of the 2014 emission 
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reduction goals in the CAAP. Thus, the Ports have a proven track record of developing 
and implementing appropriate and effective emission reduction strategies based on 
cooperative and voluntary measures, independent of or in advance of regulatory 
requirements. 
 
The CAAP relies upon cooperative efforts with the maritime goods movement industry 
to achieve healthful air for the surrounding communities.  The voluntary and cooperative 
aspects of the CAAP are critical because the Ports set stretch goals under incentive-
based programs that rely in part upon federal, state and District monetary grants.  Many 
of these grants are only available for programs that achieve “surplus” emissions 
reductions (i.e., those emissions reductions that are not required by regulation) by either 
accelerating the air quality regulatory agency requirements, or implementing non-
regulatory programs.  A significant concern of the Ports is the potential loss of this grant 
money, which is essential to continuing the successful implementation of the CAAP, if 
CAAP measures are included in the 2016 AQMP, directly or indirectly. 
 
In order to meet the NAAQS, a collaborative and concerted effort with our agency 
partners is also essential, with the understanding that while the Ports can voluntarily 
achieve significant emission reductions, the CAAP is not a suitable control measure for 
the 2016 AQMP. United States Environmental Protection Agency (EPA), California Air 
Resources Board (CARB), and the District are the air quality regulatory agencies, and 
as such have authority as granted by statute to regulate the emissions directly from 
maritime goods movement sources.  The Ports do not operate, own or control the 
maritime goods movement emission sources, and do not have the same authority as 
the air quality regulatory agencies.  As such, the Ports should not be the agencies 
designated as responsible for achieving emission reductions from the maritime goods 
movement industry. 
 
Additionally, the Ports are currently in the process of developing the next update of the 
CAAP.  Many of the existing CAAP control strategies have been adopted or superseded 
by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  In 
collaboration with the maritime goods movement industry and our regulatory partners, 
the Ports seek to identify additional strategies to voluntarily achieve emissions 
reductions from ships, trucks, locomotives, cargo-handling equipment, and harbor craft 
to support the state’s and region’s air quality attainment needs.  The CAAP Update will 
also incorporate strategies to address near-zero and zero emission technologies, 
greenhouse gas emissions, energy, and operational efficiencies.   
 
In response to the District’s request, the Ports respectfully submit the following 
comments regarding the Draft 2016 AQMP at this time, as well as questions and 
concerns that must be addressed prior to finalization and adoption of the 2016 AQMP 
by the District.  We note, however, that it is difficult for the Ports to specify all comments 
at this time as the critical Appendices V and VI, Incentive Funding Action Plan, and 
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socioeconomic analysis have not yet been released to the public.  We urge the District 
to consider extending the comment date on the 2016 AQMP until all Appendices and 
other critical components of the AQMP (e.g., the socioeconomic analysis, Incentive 
Funding Action Plan, etc.) have been released to the public so that a more 
comprehensive analysis can be conducted and comments provided to the District prior 
to Board consideration.  Based on the information currently available, the Ports request 
that the Draft 2016 AQMP be revised as follows: 

 
• Remove Mobile Source Control Measure MOB-01, as it does not provide 

emission reductions for the attainment demonstration, exceeds the District’s 
authority, and is duplicative of other proposed control measures and state, 
federal and international laws. 

• Exclude the Ports from the growth management control measure, EGM-01. 
• Revise MOB-14 so that it does not preclude the maritime goods movement 

industry’s ability to obtain grant funding. 
• Focus on attaining the applicable NAAQS and not the revoked NAAQS. 
• Specifically identify which measures are contingency measures as required by 

the Clean Air Act. 
• Include in the socioeconomic analysis prepared for the 2016 AQMP a thorough 

cost-benefit evaluation of all control measures, including MOB-01 if it remains in 
the Plan as currently proposed, and all contingency measures. 

• Complete and circulate the Incentive Funding Action plan for public review and 
comment before inclusion in the Socioeconomic analysis.  

• Respond with changes in the 2016 AQMP to address the Ports’ concerns and 
questions associated with the technical analysis, including the baseline and 
future year emissions inventory. 
 

Detailed comments on each of the Ports’ requested bullet items above are 
provided in the following Attachment. 
 
The Ports strongly encourage the District to make the above-requested changes to the 
Draft 2016 AQMP, and in particular, eliminate control measure MOB-01 as it is 
unnecessary and exceeds the District’s authority.  The Ports also urge the District to 
complete the appropriate Incentive Funding Action Plan, as well as the appropriate 
socioeconomic impact analysis, and to provide the Ports and other members of the 
public with an adequate opportunity for comprehensive review and comment on those 
documents along with the (revised) Draft 2016 AQMP prior to submitting the Plan to the 
Board for consideration. 

The Ports remain committed to achieving our clean air goals identified in the CAAP to 
help improve regional air quality.  We strongly believe that the voluntary and 
cooperative CAAP process established by the Ports remains the most appropriate 
forum for the Ports and the air regulatory agencies to discuss technical and policy 
issues related to reducing emissions from port-related sources. 
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The Ports appreciate this opportunity to provide comments on the Draft 2016 AQMD.  
We look forward to continuing to work with the District on advancing our shared goals 
for clean air in the South Coast region. 

Sincerely, 
 
 
 
 
HEATHER A. TOMLEY 

  
 
 
 
CHRISTOPHER CANNON 

Director of Environmental Planning  Director of Environmental Management 
Port of Long Beach  Port of Los Angeles 
 
CC:LW:TD:mrx 
APP No.: 160818-518 

 
cc: Jon Slangerup, Port of Long Beach, Chief Executive Officer  
 Gene Seroka, City of Los Angeles Harbor Department, Executive Director 
 Richard Corey, California Air Resources Board, Executive Officer  
 Alexis Strauss, Region 9, Acting Regional Administrator  

 

Attachment: Detailed Comments on the Ports’ Requested DRAFT 2016 AQMP 
Revisions 



 

 

 
ATTACHMENT 

 
Detailed Comments on the Ports’ Requested DRAFT 2016 AQMP Revisions 

 
1. SCAQMD Mobile Source Control Measure:  MOB-01 Emission Reductions at 

Commercial Marine Ports. 
 

The Ports appreciate the discussion in this control measure that recognizes our 
successful efforts in implementing the CAAP since 2006 and exceeding our emission 
reduction goals in 2014.  Yet, it appears that the District remains concerned over its 
ability to claim and quantify credit in the state implementation plan SIP for the emission 
reductions achieved by the Ports through the CAAP in the absence of District-imposed 
“enforceable” rules or control measures.  The District continues to attempt to hold the 
Ports responsible for achieving their voluntary stretch goals, and for backstopping 
requirements that are currently being enforced by state and international regulations.  
Further, MOB-01 suggests that if the emission reductions occurring at the Ports are not 
maintained after they are reported into the SIP that this measure may be implemented in 
the form of a backstop regulation by the SCAQMD or by the State or federal government, 
or other enforceable mechanisms, notwithstanding the limitations of the federal Clean Air 
Act. 
 
The District has previously proposed to address its need for enforceable measures by 
various other approaches, e.g., control measure MOB-03 in the 2007 AQMP and control 
measure IND-01 in the 2012 AQMP,which characterized the Ports as “indirect sources” 
of emissions..  The 2007 MOB-03 was described as “a backstop measure for indirect 
sources of emissions from ports and port-related facilities” and in the ensuing years, 
District staff proposed and sought public review of a ‘backstop” rule that would be 
enforceable and applicable to the Ports, “Proposed Rule 4001.”  The Ports raised many 
questions and objections to control measure IND-01 and Proposed Rule 4001 in 
numerous comment letters1 sent to the District and EPA.  EPA, in its April 2016 action 

                                                 
1 Comment Letters to U.S. Environmental Protection Agency dated November 19, 2015; 
California Air Resources Board dated March 25, 2014;  South Coast Air Quality Management 
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partially approving the 2012 SIP, excluded the commitments proposed by IND-01 from 
its action and stated that it would respond to that in a separate rulemaking.  (See 81 FR 
22025 (April 14, 2016) US EPA Partial Approval and Partial Disapproval of California Air 
Quality SIP.)  The District has reported that Proposed Rule 4001 has been placed on 
hold, in light of work to develop supposedly different approaches for the pending 2016 
AQMP.2   
 
The Draft 2016 AQMP indicates, however, that the District has not abandoned those 
efforts to establish policies and control measures that may provide a framework or 
justification for the District to adopt rules or regulatory measures that may be applied to 
the Ports, either directly or as a backstop or contingency measures.  The Draft AQMP 
introduces a new proposed control measure “MOB-01” which states: “The proposed 
measures will replace control measures MOB-03 in the 2007 AQMP and IND-01 in the 
2012 AQMP.”  (Draft 2016 AQMP, p. 4-24.)  MOB-01 is described as a control measure 
to achieve emission reductions at commercial marine ports and is characterized in the 
Draft AQMP as a “facility-based mobile source control measure.”  Although the 
nomenclature may have changed, the Ports believe that proposed new MOB-01 is no 
different from the District’s previous Ports-related control measures, where the District 
invoked its purported authority to regulate the Ports as “indirect sources” of emissions.  
The Ports point to the Draft AQMP, which states that “mobile sources” currently 
contribute about 88% of the region’s total NOx emissions.  It then acknowledges that 
“[s]ince the SCAQMD has limited authority to regulate mobile sources, staff worked 
closely with the CARB and EPA, which have primary authority over mobile sources, to 
ensure mobile sources perform their fair share of pollution reduction responsibilities” (p. 
ES-7).   
 
The Ports also note that in describing the MOB-01 control measure, the Draft 2016 Plan 
characterizes the Ports as a “facility-based mobile source.”  In addition to the 
troublesome wording of that characterization, the description of this proposed control 

                                                                                                                                                               
District dated January 15, 2014,  January 31, 2014, October 2, 203, August 21, 2013, October 31, 
2012, and August 30, 2012 
2 According to the minutes of the District’s “Mobile Source Committee” meeting of April 15, 
2016, included in the District’s Board Meeting minutes from May 6, 2016 (agenda item #21), the 
U.S. EPA “in its recent decision on the approval of the 2012 AQMP did not evaluate IND-01 and 
will evaluate the control measure at some future date.  Staff has been working on Proposed Rule 
4001 to implement Control Measure IND-01 and has placed the rule development on hold with 
the development of the 2016 AQMP.” 
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measure strongly indicates that the District intends to use MOB-01 as an indirect source 
control measure in order to quantify and lock in the emissions reductions achieved by the 
Ports under the CAAP.  These “facility-based mobile source measure” approaches would 
have serious negative effects on maritime commerce and impede the State of 
California’s freight competitiveness.  Those burdensome and counter-productive 
approaches would be directly in conflict with the goals of Governor Brown’s Executive 
Order to improve freight transportation efficiency and increase competitiveness of 
California’s freight system, as well as the recently-released California Sustainable 
Freight Action Plan.  The Ports continue to oppose any form of a “rule” that would 
impose SCAQMD oversight on the Ports and are strongly opposed to the District 
creating or relying on any concept of a “facility-based mobile source measure,” whether 
described as an “Indirect Source Rule,” “Backstop Rule” or the “freight hub,” “facility 
cap,” and/or “freight facility performance targets” approach.  Neither EPA nor CARB can 
require the District to adopt a control measure for MOB-01 because indirect source 
control measures cannot be required as a condition of SIP approval.  (42 U.S.C. § 
7410(a)(5)(A)(ii); Health & Safety Code, § 40468.)  Therefore, the Ports have serious 
concerns about the District making enforceable commitments to the state and federal 
governments that the Ports will control “indirect sources.” 
 
The District has not identified any legislation purporting to confer authority on the 
SCAQMD to regulate public marine facilities as “mobile sources.”3  The District itself 
acknowledges that it does not have “primary regulatory authority” over the Port (or other 
large facilities identified as major sources of emissions, e.g., rail yards, airports, and 
distribution centers).  Nevertheless, the Draft AQMP further states: “This measure [MOB-
01] may be implemented in the form of a regulation by the SCAQMD within its existing 
legal authority, or by the State or federal government, or other enforceable mechanisms.”  
(p. 4-24.)  This statement raises legal issues regarding the extent of the District’s limited 
“existing legal authority;” the Ports have previously raised these issues in opposition to 
PR 4001.  The Draft Plan is vague and ambiguous as to the source and extent of any 
specific “existing legal authority” that may be contemplated by the District or by MOB-01.  
The District has not previously cited any specific authority under the California Clean Air 
Act for this type of regulation (Cf., Health & Safety Code §§ 39000 et seq., and more 
specifically Chapter 5.5 (§§ 40400-40536) dealing with the SCAQMD). 

                                                 
3 The EPA itself treats “facilities based” emission sources as distinct from “mobile sources”.  
See, e.g., 66 FR 65208 “Database of sources of environmental releases of dioxin-like compounds 
in the U.S., ref year 1987-1995. December 18, 2001. 
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In fact, the District has no authority to regulate mobile sources or to draw any geographic 
boundary or to arbitrarily characterize source categories and declare those areas or 
groups of sources to be an “indirect source.” “Mobile sources” of emissions are beyond 
the limited regulatory authority conferred by the Legislature on local or regional districts 
(e.g., Health & Safety Code § 40001(a); also see, 76 Ops. Cal. Atty. Gen. 11 (1993); 75 
Ops. Cal. Atty. Gen. 256 (1992); 74 Ops. Cal. Atty. Gen. 196 (1991); 73 Ops. Cal. Atty. 
Gen. 229, 234-35 (1990)).  Congress vested the federal government with the authority to 
set nationwide emissions standards for mobile sources, including non-road mobile 
engines and vehicles.  (42 U.S.C. §§ 7521, 7547.)  Congress expressly and impliedly 
preempted states from setting standards or other requirements relating to the control of 
emissions for mobile sources.  (42 U.S.C. § 7543, (a) & (e).)  The maritime goods 
movement emission sources are within the express and implied preemption.  The Clean 
Air Act allows California to seek authorization from EPA to adopt “standards and other 
requirements related to the control of emissions” for some, but not all, mobile sources 
covered by MOB-01.  (42 U.S.C. §§ 7543 (b) & (e)(2)(A).)  Thus, District does not have 
mobile source regulatory authority. 
 
The Clean Air Act defines an indirect source as “a facility, building, structure, installation, 
real property, road, or highway which attracts, or may attract, mobile sources of 
pollution.”  (42 U.S.C. § 7410(a)(5)(C).)  An “indirect source review program” is “the 
facility-by-facility review of indirect sources of air pollution, including such measures as 
are necessary to assure, or assist in assuring, that a new or modified indirect source will 
not attract mobile sources of air pollution” that would contribute to the exceedance of the 
NAAQS.  (42 U.S.C. § 7410(a)(5)(D)(i).)  “Direct emissions sources or facilities at, within, 
or associated with, any indirect source shall not be deemed indirect sources for the 
purpose” of an indirect source review program.  (42 U.S.C. § 7410(a)(5)(C).)  Air 
pollution control districts are not statutorily authorized to impose a permit system on 
indirect sources.  (Friends of Oceano Dunes, Inc. v. San Luis Obispo County Air 
Pollution Control District (2015) 235 Cal.App.4th 957, 964, as modified on denial of reh’g 
(Apr. 23, 2015).) 
 
The control measures also fail as an indirect source review program because the 
businesses within the geographic and source designated areas are not a “new or 
modified indirect emissions source.”  (42 U.S.C. § 7410(A)(5).)  A source is new if it adds 
to the air basin’s existing emissions baseline.  (National Ass'n of Home Builders v. San 
Joaquin Valley Unified Air Pollution Control Dist. (9th Cir. 2010) 627 F.3d 730, 731-32.)  
The Clean Air Act defines modification as “any physical change in, or change in the 
method of operation, of a stationary source which increases the amount of any air 
pollutant emitted by such source or which results in the emission of an air pollutant not 
previously emitted.”  (42 U.S.C. § 7411(a)(4).) 
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Only those provisions necessary to meet the requirements of the Clean Air Act are 
included in the SIP.  (Health & Safety Code, § 39602.)  The purpose of an indirect source 
program is to ensure that mobile source emissions do not “cause or contribute to air 
pollution concentrations exceeding any national primary ambient air quality standard for 
a mobile-source related air pollutant.”  (42 U.S.C. § 7410(a)(5)(D)(i).)  MOB-01 is not 
necessary to meet the NAAQS requirements of Clean Air Act.  The emissions reductions 
listed in the Draft AQMP for MOB-1 for the years 2023 and 2031 are listed as “To Be 
Determined” -- which indicates that the reductions will be determined once the inventory 
and control approach are identified, and are not relied upon for attainment demonstration 
purposes.  In reality, there would be little to no emission reduction benefit from indirect 
source measures because state, federal and international authorities have adopted rules 
and regulations to significantly reduce NOx emissions from these on- and off-road mobile 
sources.  According to the 2016 AQMP, “[t]he effect of the rules and regulations are 
significant, showing reductions of over 67 percent in NOx emissions and close to 60 
percent in VOC emissions between 2012 and 2023, even with increases in fleet 
population” (p.3-4).   
 
MOB-01 further violates the dormant Commerce Clause by impeding the free and 
efficient flow of commerce by imposing a heavy burden on ports, the shipping industry, 
navigation and commerce without any local environmental benefit, or an insubstantial 
local benefit at best. 
 
The Draft 2016 AQMP also inappropriately refers to the Ports as an “Implementing 
Agency,” which the AQMP defines as “the agency(ies) responsible for implementing the 
control measure” (p. IV-A-20MOB-01 statesthat “[t]he Ports through its CAAP update can 
decide the most effective approaches to achieve the overall emission reductions targets” 
(p. IV-113).  However,to the extent the AQMP singles out and mischaracterizes the Ports 
as “Implementing Agencies,” without including all of the other public and private partners 
working to achieve emission reductions, it erroneously implies that the Ports would have 
an assigned enforcement obligation, and improperly shifts an unwarranted burden of 
regulatory implementation to the Ports.  While the Ports have successfully adopted 
voluntary efforts to reduce emissions from maritime goods movement sources, the Ports 
are not air agency regulators.  The Ports do not have the regulatory responsibility or 
authority to achieve emission reductions from sources over which they do not have 
jurisdiction, ownership or operational control.  Further, the District is well aware from the 
Ports’ previous comment letters on these issues, that generally the Ports lack authority to 
enforce as mandates  the programs on all mobile sources operating in the Ports as they 
are preempted by state, federal and international law.  This portion of the AQMP, 
requiring the Ports to select and implement the control measures, does not address or 
overcome these legal impediments. 
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The Ports respectfully remind the District that the CAAP is a planning document that 
provides guidance on strategies and targets that are ultimately implemented through 
individual actions adopted by each Port’s respective Board of Harbor Commissioners 
(Boards).  The State granted to the Cities of Long Beach and Los Angeles exclusive 
authority to implement the Tidelands Trust under the oversight of the State Lands 
Commission.  Each city has been appointed as a trustee and has established their 
respective Board of Harbor Commissions with exclusive control and management of the 
Tidelands and revenues and expenditures from the Tidelands.  However, such discretion 
must be exercised in accordance with their obligations to prudently manage Tidelands 
assets and revenues within a nexus and proportionality to the Tidelands Trust interest, 
as well as in accordance with applicable laws such as the California Environmental 
Quality Act (CEQA) and principles of federal preemption.  The District cannot mandate 
action by each Port’s Board of Harbor Commissioners, nor can the District direct how the 
Ports may be obligated to spend state Tidelands money; only the appointed trustee can 
make discretionary actions to obligate state Tidelands funds.  Specifically, any measures 
listed in the AQMP or the CAAP must each require the Boards to authorize the 
expenditure of monies and program costs, or to approve conditions of infrastructure 
project development in their discretion as a CEQA lead agency and as Tidelands 
trustees. 
 
Further, the District has not complied with the procedural requirements to adopt indirect 
source control rules that are contemplated in MOB-01.  The requirements are: 
(1) ensure, to the extent feasible, and based upon the best available information, 
assumptions, and methodologies that are reviewed and adopted at a public hearing, that 
the proposed rule or regulation would require an indirect source to reduce vehicular 
emissions only to the extent that the district determines that the source contributes to air 
pollution by generating vehicle trips that would not otherwise occur; (2) ensure that, to 
the extent feasible, the proposed rule or regulation does not require an indirect source to 
reduce vehicular trips that are required to be reduced by other rules or regulations 
adopted for the same purpose; (3) take into account the feasibility of implementing the 
proposed rule or regulation; (4) consider the cost effectiveness of the proposed rule or 
regulation; (5) determine that the proposed rule or regulation would not place any 
requirement on public agencies or on indirect sources that would duplicate any 
requirement placed upon those public agencies or indirect sources as a result of another 
rule or regulation adopted pursuant to Health and Safety Code sections 40716 or 40717.  
(Health & Saf. Code, § 40717.5.) 
 
Instead of MOB-01, the Ports suggest that a collaborative, voluntary approach, 
consistent with the cooperative partnership that has been proven to be successful over 
the past decade, will continue to be the most effective means for controlling emissions 
from maritime goods movement activities within the jurisdiction of Ports.  This approach, 
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which could be memorialized under a cooperative agreement between the Ports and 
SCAQMD, CARB, and EPA, would benefit all parties because it continues the 
collaborative effort that has resulted in unprecedented emission reductions at the Ports, 
shares responsibility between Parties, provides more certainty for the local economy, 
avoids litigation, insures incentive funding that is tied to excess emissions will continue to 
be available, and will result in better air quality. 
 
2. SCAQMD Growth Management Control Measure: EGM-01 

 
The Draft 2016 AQMP states: “[f]or the purposes of this measure [EGM-01], indirect 
sources include all facilities not covered by another 2016 AQMP Control Measure. In 
addition, during the rule development process, additional indirect sources may be 
included or excluded” (p. IV-A-169). 
 
The Ports should not be included within this control measure in the event MOB-01 is 
removed from the 2016 AQMP or during the rule development process.  In addition to 
the reasons stated above in section 1, the Ports have serious concerns about the District 
making a commitment to the state and federal governments that the SCAQMD will 
control growth or dictate land use decisions.  SCAQMD has no authority to control 
growth or overrule local land use decisions.  (Health & Saf. Code, § 40716 [air districts 
cannot infringe on the existing authority of counties and cities to plan or control land use]; 
see also Health & Saf. Code, §§ 40000, 40414, 40440.1, 40717.5(c)(1).)  Land use is 
within the exclusive preview of local cities and counties. 
 
3. SCAQMD Mobile Source Control Measure: MOB-14 Emission Reductions from 

Incentive Programs 
 

The Draft 2016 AQMP mobile source control measures include development of incentive 
funding programs and supporting infrastructure for early deployment of advanced control 
technologies.  MOB-14 states that it seeks to develop a rule similar to the San Joaquin 
Valley Air Pollution Control District Rule 9610 – “State Implementation Plan Credit for 
Emission Reductions Generated through Incentive Programs” -- such that emissions 
reductions generated through incentive programs can be credited in the SIP emission 
inventories. 
 
It will be critical to prioritize and secure the necessary funding needed to implement the 
proposed incentive-based measures in the Draft AQMP and achieve the aggressive 
emission reduction targets in the South Coast Air Basin.  The Ports know first-hand that 
the move toward zero emissions is a costly endeavor and have placed significant 
emphasis on efforts to advance the development of near-zero and zero emissions 
equipment for on-terminal and on-road applications.  Through the Ports’ Technology 
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Advancement Program (TAP), we have been involved with funding the demonstration of 
clean technologies used in port operations for nearly a decade. Significant progress has 
been made and we expect that zero emissions operations will be feasible in the future.  
The scale of this effort will be significant, with cost for the equipment and fueling 
infrastructure in the Billions of dollars. 
 
The Ports and the maritime goods movement industry will require a substantial amount 
of funding assistance from the local, state and federal agencies.  As such, the Ports are 
supportive of incentive funding to accelerate advancement of technologies.  The Ports 
continue to strongly support the implementation of funding programs such as the 
Proposition 1B Goods Movement Emission Reduction Program and the Carl Moyer 
Memorial Air Quality Attainment Program, both of which have provided funding for much 
needed assistance with upgrading wharves for shore power, the replacement of drayage 
trucks, and the replacement and repower of engines in cargo-handling equipment, 
harbor craft, and locomotives. 
 
While the Ports support funding programs and the need to credit emissions reductions 
generated from through incentive funding programs, the Ports strongly recommend that 
MOB-14, or any resulting regulatory strategy be structured in such a way that does not 
preclude the maritime goods movement industry’s ability to secure grant funding for early 
actions.  For example, it is not clear from the description of MOB-14 whether facility 
emission caps or port backstop rules could effectively disqualify companies and 
agencies from received grants, because typically grants funds cannot be used for 
regulatory compliance.  The Ports believe that this unintended consequence of a control 
measure like MOB-14 could significantly impede early equipment replacement and 
transition to zero emission technologies, and also severely affect the economic 
competitiveness of the maritime goods movement industry.  In addition, if the required 
emission levels for attainment are not be met in the region, the Ports must not be held 
accountable for attaining emission reductions that are predicated on incentive funding if 
the funding does not come through at the necessary and appropriate levels. 
 
4. Inclusion of Revoked NAAQS in the 2016 AQMP 

 
The Draft 2016 AQMP includes updates to previous plans for the revoked 1-hour (120 
ppb) and 1997 8-hour (80 ppb) ozone NAAQS (p. 4-1), rather than addressing the 
current and controlling ozone NAAQS. For example,, the Draft 2016 AQMP attainment 
strategy seeks to reduce NOx emissions sufficiently to meet the revoked 1-hour ozone 
NAAQS of 120 ppb by 2023 and the revoked 8-hour ozone NAAQS of 80 ppb by 2024, 
instead of focusing on achieving the applicable ozone NAAQS of 75 ppb by 2032.  This 
approach is inappropriate and unnecessary. 
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While the SCAQMD is required to comply with the anti-backsliding provisions of the 
Clean Air Act [CAA sec 172(e)], which preclude the adoption of controls that are less 
stringent than existing controls applicable in the District, the 2012 AQMP does not 
contain any mandates akin to MOB-01 that are applicable to the Ports. Therefore, the 
removal of MOB-01 from the 2016 AQMP by the District would not be “backsliding” from 
any existing standards relied upon for attainment under the existing 2012 AQMP.   
 
Furthermore, the proposed approach of targeting the revoked standards and their 
associated deadlines of 2023 and 2024, which are significantly earlier than the 
controlling deadline of 2032 in the current regulations, puts the region at unnecessary 
risk that contingency measures for ozone will be required in the three years leading up to 
the attainment date for the revoked NAAQS. 
 
5. Contingency Measures 

 
The Draft 2016 AQMP states the following regarding contingency measures: 
“Some measures in the summary table are listed as “TBD” (to be 
determined) for emission inventory, emission reductions and/or cost 
control. The “TBD” measures are not relied upon to demonstrate 
attainment of the standards but have been included if potentially feasible 
for the integrated, comprehensive plan. “TBD” measures require future 
technical and/or cost assessments in order to better understand and 
quantify emissions from and cost impact to the anticipated affected sources 
for the measures. It may be determined at that time that the “TBD” 
measure is not feasible or cost-effective to adopt and implement, or if 
reductions can be achieved, those reductions would be submitted into the 
SIP. Thus, “TBD” measures are included in the Plan as needed for 
contingency or if there are any shortfalls in committed emission reductions” 
(p. IV-A-18). 
 

The District needs to identify specifically which measures in the AQMP it intends to be 
“contingency measures.”  Referring to “TBD” measures does not provide sufficient 
identification because the measure language is not consistent with the measure being a 
contingency measure.  The contingency measures should only be for the applicable 
NAAQS, and not for the revoked NAAQS attainment timeframes. 
 
Further, EPA’s March 6, 2015, rulemaking allows extreme nonattainment areas for 
ozone to develop and adopt contingency measures meeting the requirements of 
182(e)(5) (black box) to satisfy the requirements for both attainment contingency 
measures in CAA sections 172(c)(9) and 182(c)(9).  These enforceable commitments 
must obligate the state to submit the required contingency measures to the EPA no later 
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than three years before any applicable implementation date, in accordance with CAA 
section 182(e)(5).  (See Federal Register, Vol. 80, No. 44, 12264 Friday, March 6, 2015.)  
Therefore, it is premature to submit contingency measures for 2032.  As for reasonable 
further progress (RFP) contingency measures, these are only needed to provide the 
incremental shortage in emission reductions and last one year. 
 
EPA is also continuing its long term policy that allows promulgated federal measures to 
be used as contingency measures as long as they provide emission reductions in the 
relevant years in excess of those needed for attainment or RFP.  The 2016 AQMP needs 
to be revised to reflect these allowances that EPA has made for extreme nonattainment 
areas. 
 
6. State and Federal Control Measures and Incentive Funding Strategy 

 
The Draft AQMP includes additional control measures to reduce emissions from sources 
that are primarily under State and Federal jurisdiction, including on-road and off-road 
mobile sources.  As stated, these reductions are needed to achieve the remaining 
emission reductions necessary for the Basin’s attainment.  The Draft AQMP identifies 
107 tons of NOx reductions in 2023 and 97 tons of NOx reductions in 2031 to help the 
District meet attainment.  Almost all of these reductions, however, are associated with 
the measures calling for “further deployment of cleaner technologies,” which involve 
accelerating the development, demonstration, and deployment of cleaner engine 
technologies, in whole or in part through the use of incentive programs.  Achieving these 
substantial emission reductions “is predicated on securing the amount of funding 
needed” to further deploy these cleaner technologies, according to the Draft AQMP. 
 
The AQMP estimates an approximate range of $4 to $11 billion in funding over a 7 to 15 
year period to achieve the projected NOx emissions reductions from mobile sources (p. 
4-59). “The total funding needed ranges from $13 to $16 billion to achieve the NOx 
emission reductions associated with the State Mobile Source Strategy” (p. 4-62).  “A total 
of $1.1 to $1.6 billion of stationary source incentive funding programs are proposed with 
projected cost-effectiveness levels in the same range as the mobile source incentives” 
(p. 4-66). The AQMP further states:   
 

“The amount of incentive funding needed is estimated to be approximately 
$11 – 14 billion in total funding over a seven to fifteen year period.  
Currently, the SCAQMD receives around $56 million per year in incentives 
funding to accelerate turnover of on- and off-road vehicles and equipment 
under SB1107, a portion of the state’s Tire Fee, and AB923. AB 923 will 
sunset in 2024. In addition, the District has received close to $550 million in 
Proposition 1B funding. The last round of Proposition 1B will be ending in 
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the next couple of years. The District has also received funding under the 
DERA program on a competitive basis. However, the amount of funding 
needed to achieve the NOx emission reductions associated with the 
“Further Deployment” measures proposed in the State Mobile Source 
Strategy and the 2016 AQMP will require on the order of $1 billion per year 
if funding is available beginning in 2017” (pp. ES-8 to 9). 
As such, the short-fall is significant. 
 

Assuming $16 billion is a reasonable estimate – and the accuracy of that estimate is 
open to question – should the District fail to secure this funding, it may be forced to adopt 
the “contingency” measures specified in the Draft AQMP, of which MOB-01 may be is 
one.  The Ports are concerned the District may not secure the necessary funding, which 
would likely necessitate the hasty adoption of such contingency measures without a 
comprehensive analysis of the impacts, or possible alternatives, and without robust 
public input. 
 
In addition, the Draft AQMP acknowledges that achieving the emissions reductions from 
the 2016 AQMP incentive-based control measures for both mobile and stationary 
sources will require approximately $11 – $14 Billion in total funding.  Given this 
significant funding level needed to attain the ozone NAAQS over the next seven to fifteen 
years, the Draft AQMP refers to "an action plan [that] will be developed as part of the 
AQMP public adoption process” to identify the necessary actions to secure new sources 
of funding to implement the AQMP (p. 4-66).  However, the Draft AQMP provided 
insufficient details on what would be contained in such an Incentive Funding Action Plan. 
 
Furthermore, at the District’s Mobile Source Committee meeting of July 22, 2016, the 
AQMD staff presentation indicated that a draft of the Incentive Funding Action Plan is 
expected as part of 2016 AQMP adoption.  However, District staff has informed the Ports 
that an Incentive Funding Plan will not be available until after the AQMP has been 
adopted.  This is not acceptable.  Without a review of the Incentive Funding Action Plan 
concurrent with the Draft AQMP, it is not known whether the Plan is viable (i.e., activities 
to secure additional funding or actions are not realized), and the risk of contingency 
measures being triggered cannot be evaluated. 
For this reason, the Ports urge the District to fully analyze the Incentive Funding Action 
Plan, and all contingency measures now, and to release that analysis prior to the close 
of public comment so that the public can evaluate the adequacy of the District’s strategy 
and comment on that strategy. 
 
 
 
 



Mr. Wayne Nastri 
South Coast Air Quality Management District 
August 19, 2016 
Attachment  
Page 12 of 16 
 
 
 
7. Socioeconomic Impact Analysis 

 
The Draft 2016 AQMP indicates that there will be no analysis of contingency measures 
in the socioeconomic study.  Also, it appears that several measures that do not have 
emissions reduction targets or other information will not be included in the 
socioeconomic analysis.  This means there will be no comprehensive review of the 
impacts associated with implementation of all measures or the repercussions of the 
potential adoption of the “facility-based mobile source measures” discussed in the MOB-
01 section above. 
 
The Ports request a full socioeconomic analysis of all control measures, and that the 
socioeconomic analysis be completed and an adequate opportunity for public comment 
be provided prior to action on the Draft 2016 AQMP. 
 
Furthermore, it appears that the socioeconomic study will only analyze the impacts 
associated with approximately $16 billion in government subsidies, not including the 
match funding that will be required from private operators.  The Ports are concerned that 
this amount is substantially underestimated and ignores the private capital that will be 
necessary to purchase thousands of pieces of costly near-zero and zero emission 
equipment to be deployed at the ports and throughout the region. 
 
Finally, the description of the anticipated socioeconomic study assumes that there will be 
no tax increases to fund these incentives; however, the Draft AQMP contradicts this 
assumption as it clearly states AQMD's intent to seek local and state ballot measures, 
which would include taxpayer funding (p. 4-68). 
 
The socioeconomic analysis must include an analysis of the impacts on the private 
sector from having to invest in significant new capital costs associated with cleaner 
equipment, and it must include an analysis of the impact on taxpayers as a result of 
higher taxes. 
 
8. Specific Technical Comments on the 2016 Draft AQMP 

 
a. Appendix IV-A, Table IV-A-2 SCAQMD Proposed Mobile Source 8-Hour 

Ozone Measures, p. IV-A-4 
 
The title of MOB-01 is inconsistent with the description of the control measure 
provided starting on page IV-A-109, which lists “CO” as a target pollutant.  The 
control measure summary for MOB-01 (pp. IV-A-109-115) indicates that the goal 
of the measure is to seek emission reductions of NOx, SOx, and PM2.5.  Please 
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clarify if the measure is also intended to address emissions of CO, otherwise CO 
should be removed from Table IV-A-2 and updated accordingly. 
 
In addition, for MOB-01, the emission reductions in tons per day (tpd) for 
2023/2031 are identified as “TBD” with a corresponding footnote “b”, which states 
“Submitted into the SIP as part of reporting or in baseline inventories for future 
AQMP/SIP Revisions.”  We request that the District provide further clarification on 
how the “Rate of Progress” will be calculated and compared to ensure that the 
emissions reductions achieved by the proposed control measure are surplus 
emissions. 
 
b. Appendix IV-A, Emission Reductions at Commercial Marine Ports [All 

Pollutants], p. IV-A-109 
 
The Ports each prepare annual air emissions inventories of port-related sources, 
and in July 2015, transmitted the San Pedro Bay Ports 2012 air emissions 
inventory, as well as forecasted port-related emissions for each year through 2031 
for inclusion on the 2016 AQMP based on discussions with District and CARB 
staff.4,5  It is not clear whether the emissions of NOx, SOx, and PM2.5 listed in the 
Control Measure Summary Table (p. IV-A-109) reflect the Port’s actual emissions, 
as they do not correspond with those transmitted to the District and  CARB. 
 
It is the Ports’ understanding that the emissions from port-related sources in the 
2016 AQMP would reflect the actual emissions reported by the Ports.  These 
discrepancies should be addressed. 
 
To provide for a meaningful and comprehensive review, the Ports request that the 
District identify the port-related sources (i.e., ocean-going vessels, harbor craft, 
locomotives, cargo-handling equipment, and heavy-duty trucks) of emissions that 
make up the total emissions in the Control Measure Summary (p. IV-A-109).  It is 

                                                 
4 Email Communication, Subject:  San Pedro Bay Ports 2012 Emissions Inventory.  July 21, 
2015.  Allyson Teramoto (Port of Long Beach) to Henry Hogo, Joe Casmassi, Randall Pasek 
(AQMD); Nicole Dolney, Sylvia Vanderspek, Gabe Ruiz (CARB). 
5 Email Communication, Subject: 2016 AQMP Emissions Forecasting Dial +1 (312) 757-3121 
Access Code: 299-388-957.  August 9, 2016.  Archana Agrawal (Starcrest Consulting Group, 
LLC) to Henry Hogo, Randall Pasek (AQMD); Nicole Dolney, Sylvia Vanderspek, Russel Furey, 
Vernon Hughes, Gabe Ruiz (CARB). 
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also important to identify the assumptions used to estimate future emissions in 
2022, 2023, and 2031.  For instance, it is important to understand the assumed 
International Maritime Organization (IMO) tier level of engines installed on ocean-
going vessels calling at the Ports, as well as the fleet makeup of all other port-
related source categories, including heavy-duty trucks, cargo-handling equipment, 
locomotives, and harbor craft.  It is also important to identify the source-specific 
“growth” factors that were used to estimate future year emissions. 

 
The table on the next page shows a comparison of the emissions provided in the 
Draft 2016 AQMP and the Ports’ actual 2012 emissions and forecasted emissions 
for 2023 and 2031.  As shown, there are several inconsistencies in the emissions 
inventories prepared by the Ports and the inventory used for the AQMP. 
 

 
As previously mentioned, we request that the control costs associated with MOB-
01 (and all other control measures) be quantified and included in the 2016 AQMP.  

  
c. Appendix IV-A, Emission Reductions at Commercial Marine Ports [All 

Pollutants], CARB In-Use Fleet Rules. p. IV-A-112 
 
It is stated in this paragraph that “The majority of marine vessel emissions are 
created by main propulsion engines, but auxiliary engines emissions are 
important, in part because they occur at dock in closer proximity to persons in and 
around the port” (p. IV-A-112). This statement is misleading in that the 
contribution of auxiliary engine emissions (excluding boiler emissions) to overall 
ocean-going vessel emissions (including transit, maneuvering, and hoteling at-
berth) is often times nearly equivalent to or higher than main propulsion engines, 
which are only operational during transit and maneuvering. 
 

Annual Average 2012 2022 2023 2031 
NOx (MOB-01 Draft 2016 AQMP) 39.37 TBD 42.39 35 
NOx (2012 San Pedro Bay Ports Actual     

Emissions) 41.95 47.80 46.35 42.03 

     
PM2.5 (MOB-01 Draft 2016 AQMP) 1.06 TBD 0.81 0.93 
PM2.5 (2012 San Pedro Bay Ports Actual 

Emissions) 1.03 0.83 0.84 0.93 

     
SOx (MOB-01 Draft 2016 AQMP) 4.04 TBD 1.23 1.47 
SOx (2012 San Pedro Bay Ports Actual 

Emissions) 3.90 0.81 0.82 0.91 
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d. Appendix IV-A, Format of Control Measures, Emission Reductions. p. IV-
A-19 

 
This section states that:  “During the rule development, the most current inventory 
will be used.  However, for tracking rate-of-progress for the SIP emission 
reduction commitment, the approved AQMP inventory will be used.  More 
specifically, emission reductions due to mandatory or voluntary, but enforceable 
actions shall be credited toward SIP obligations” (p. IV-A-19).   
We request that any differences between the “most current inventory” used for 
rule development and the “approved AQMP inventory” be clearly described and 
addressed prior to any mandatory or voluntary emissions being credited toward 
SIP obligations.   
 
e. Appendix IV-B, Tier 4 Vessel Standards. p. IV-B-50 
 
Under this proposed action, CARB intends to work with the EPA, U.S. Coast 
Guard, and international partners to urge the International Maritime Organization 
(IMO) to adopt a Tier 4 NOx standard for new ocean-going vessels and efficiency 
requirements for existing vessels (p. IV-B-50).  
 
The Ports support the advocacy for more stringent IMO standards and efficiency 
targets for ships.  Currently, newly built ships are required to meet IMO Tier 3 
standards for NOx.  The Ports have developed an IMO Tier distribution forecast 
based on the existing world fleet, estimated future vessel calls at the Ports, and 
Tier 3 order information provided by the engine manufactures. The Ports’ Tier 
distribution forecast indicates strongly that there will be no significant (less than 
5%, best case scenario) Tier 3 penetration of the ship calls by 2023.  Further, the 
forecast indicates that the existing world fleet (Tier 0-2) could service the Ports 
through the mid to late 2030s to 2040s.  
 
Recognizing that Tier 3 fleet penetration will be significantly slower than CARB is 
estimating and coupled with the fact that there have been no discussions at IMO 
Marine Environmental Protection Committee related to a Tier 4 NOx engine 
standard, the Ports believe that it is highly inappropriate to assume aspirational 
reductions related to Tier 4 fleet penetration until the standard is at least drafted if 
not promulgated.  Taking reductions for standards that are neither in discussion 
nor in development is not appropriate for SIP planning purposes.  Therefore, the 
Ports request that the estimated emissions reductions associated with Tier 3 fleet 
penetration this measure be reconsidered for the proposed SIP commitment and 
that all reductions associated with Tier 4 be removed. 
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Furthermore, it is stated that:  “The new standards would be allowed to enter the 
fleet using natural turnover and would not be accelerated by additional rules or 
incentives” (p. IV-B-51).  While the Ports are in favor of CARB advocating for IMO 
Tier 4 NOx standards and efficiency targets for ships, we believe that effort should 
be placed on encouraging the cleanest ships to deploy to our ports now.  There 
are currently fewer than 50 ships worldwide on order that will have IMO Tier 3 
capabilities and it is unknown where they will be they deployed.  We do not 
foresee a sizeable number of Tier 3 ships servicing our ports in the near term.  As 
more of these ships become available for deployment, the Ports recommend the 
development of statewide strategies, such as incentive funding programs to 
attract these clean new ships to our Ports. 
 
f. Appendix II, Chapter 2, PM10 Temporal Variation. p. II-2-57 
 
The Ports are concerned that the narrative in this section misrepresents what is 
actually occurring at the Ports.  In particular, we feel the following statement is 
misleading: 
 
Moreover, higher port activity due to peak cargo traffic which typically occurs in 
the fall of each year coupled with the lower mixing height in the fall may also 
contribute to the higher PM10 concentrations during this time of year. 
 
Actually, higher port activity generally occurs in the middle to late summer, 
however the shape of the peak has become less pronounced.  And furthermore, 
historical data received at the Ports’ Air Monitoring Stations indicates that PM10 
concentrations near the Ports are no higher in the fall than any other time of the 
year.  Since these findings do not support the assumption in the statement above, 
the Ports request that the statement above be removed from the document. 

 



 
 
 

 

August 4, 2016 

 

Ms. Jillian Wong 
c/o PRDAS/CEQA 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, CA 91765 

 

 
Electronic Submittal via E-mail: jwong1@aqmd.gov   
Electronic Submittal via Facsimile: (909) 396-3324 

Re: Comments on the Notice of Preparation, Initial Study, and Scope of Proposed Draft 
Program EIR for the 2016 Air Quality Management Plan 

Dear Ms. Wong and Staff of the South Coast Air Quality Management District: 

We appreciate this opportunity to submit comments on the Notice of Preparation 
(“NOP”) and the accompanying Initial Study (“IS”) prepared in connection with the South Coast 
Air Quality Management District’s (“District” or “SCAQMD”) consideration of the proposed 
2016 Air Quality Management Plan (the “Project” or “Proposed Plan”) on behalf of the City of 
Long Beach acting by and through its Harbor Department (collectively referred to herein as “Port 
of Long Beach” or “POLB”). 

As you know, the POLB along with the Port of Los Angeles (collectively the “Ports”) 
have achieved tremendous success in obtaining substantial emissions reductions through their 
joint San Pedro Bay Ports Clean Air Action Plan (“CAAP”) and other air quality measures 
implemented under the Ports’ initiatives.  POLB continues to be supportive of projects and 
programs that are intended to contribute to improvement of air quality and promote other 
environmental values.  However, POLB fundamentally disagrees with the District’s proposal to 
again attempt to unnecessarily convert an effective voluntary plan, built on multi-agency and 
industry cooperation, into potentially punitive regulations imposed unlawfully on the Ports.  The 
Ports have previously sought to make the District aware of the serious concerns and objections to 
this approach.1   

                                                 
1 (See letters dated January 31, 2014; January 15, 2014; October 2, 2013; August 21, 2013; November 
27, 2012; November 19, 2012; November 8, 2012; October 31, 2012; October 22, 2012; August 30, 2012 
(which includes letter dated May 4, 2010); July 10, 2012; July 27, 2012 from POLB and/or Port of Los 
Angeles to SCAQMD.)   

mailto:jwong1@aqmd.gov
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We are also mindful that the California Environmental Quality Act (“CEQA”) calls for 
public review, critical evaluation, and comment on the scope of the environmental review to be 
conducted prior to approval of proposed projects.  Such review and critique is particularly 
important where, as here, it is anticipated that the proposed Project will have substantial impacts 
on and conflict with the authorities of other public agencies.  Thorough identification of the 
proposed Project, and candid disclosure of all phases of the Project and its potential impacts, is 
essential to assure that the proposed Project will be planned and implemented in conformity with 
established community plans and policies, and that environmental review is conducted with full 
consideration of all potentially significant environmental impacts as well as mitigation measures 
and alternatives designed to address those impacts.  In addition, it will be important to consider 
the impacts of the proposed Project on the POLB’s community, mission, facilities, and 
operations.  The District must therefore provide a meaningful opportunity for informed public 
review of and comment on a well-defined “project.”  

In that context, we respectfully submit the following comments regarding the NOP for 
the Project as well as questions, concerns, and objections related to the omissions of critical 
information, unsupported assumptions, or analytical deficiencies in the IS, and comments as to 
the scope of the proposed Draft Program Environmental Impact Report (“DPEIR”) as 
contemplated and invited by the District’s NOP.  As set forth in more detail below, we believe 
that: (1) the Project needs to be more thoroughly and accurately described, (2) all potentially 
significant environmental impacts related to all Project control measures must be thoroughly 
analyzed, and (3) mitigation measures and alternatives must be provided to address all 
potentially significant environmental impacts.   

A. General Comments on the Initial Study 

While we recognize the effort that has gone into preparation of the current NOP/IS, it is 
apparent that the IS does not provide the information, evidence, or analysis required under 
CEQA.  The IS thus fails to fulfill its critical role as mandated by CEQA in educating the public 
generally, other affected regulatory agencies and governments, or the officials and Board of the 
District, as to the potential environmental significance and impacts of the proposed Project.  

The necessary contents for an adequate initial study are described in CEQA Guidelines 
§ 15063(d).  An initial study must “contain in brief form: 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting; 

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . . ; 
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(4) A discussion of ways to mitigate the significant effects identified, if any; 

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls; 

(6) The name of the person or persons who prepared or participated in the initial 
study.” 

An initial study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or project 
approval.  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal.App.4th 398, 
407–408, [invalidating the County’s proposed general plan amendments because of a deficient 
initial study: “[T]he initial threshold study is inadequate because it fails to provide sufficient 
evidence or analysis of the potential environmental effects of the amendments.”].)  

As set forth in more detail below, the IS fails to: contain an adequate project description, 
properly identify the environmental setting, and adequately assess the Project’s potentially 
significant environmental effects.  It contains no discussion whatsoever of mitigation measures 
or consistency with existing zoning, plans, and other applicable land use controls, as required.  It 
is therefore respectfully urged that the IS (and the related NOP) be revised, corrected, and 
recirculated for public review and comment before the District proceeds with any further action, 
including release of a DPEIR for the proposed Project. 

The CEQA Guidelines contemplate that an initial study is to be used in defining the 
scope of environmental review.  (CEQA Guidelines §§ 15006(d), 15063(a), 15143).  However, 
as a result of the omissions, open questions, and deficiencies in the IS as noted below, it appears 
to have unduly narrowed the District’s proposed scope of environmental assessment, and to have 
caused the NOP to erroneously exclude critical issues and topics from the proposed scope of the 
DPEIR. 

The comments on the current IS included in this letter are organized in the same format 
used by the IS, i.e., comments on “Chapter 1 – Project Description” followed by comments on 
“Chapter 2 – Environmental Checklist.”  The comments are limited to those matters that appear 
in the current version of the IS, and we reserve the right to provide further comments in the event 
that additional or different information concerning the proposed Project becomes available, or 
the District provides a revised and CEQA-compliant initial study. 

 

https://www.lexis.com/research/buttonTFLink?_m=ee3fd0fb3ca74a80e2793b0b0bebc184&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b131%20Cal.%20App.%204th%201170%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=410&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b96%20Cal.%20App.%204th%20398%2c%20407%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLbVzk-zSkAW&_md5=9a4b778774db23103118314212ceba11
https://www.lexis.com/research/buttonTFLink?_m=ee3fd0fb3ca74a80e2793b0b0bebc184&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b131%20Cal.%20App.%204th%201170%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=410&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b96%20Cal.%20App.%204th%20398%2c%20407%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLbVzk-zSkAW&_md5=9a4b778774db23103118314212ceba11
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B. Request for Revision of NOP and Re-Circulation of Revised NOP/IS to 
Include a Legally-Adequate “Project” Description 

As a preliminary matter, we note that the 30 day review period is insufficient time to 
review the IS and the over 1,000 page Proposed Plan and available appendices.  It is also 
important to note that Appendix V (Modeling & Attainment Demonstrations) and Appendix VI 
(Compliance With Other Clean Air Act Requirements) of the Proposed Plan has not yet been 
posted to the District’s website.     

Further, it is essential that the NOP and the IS be revised to include an adequate “project 
description” including all of the Proposed Plan’s pertinent control measures and strategies that is 
the “project” before the public and agencies can be expected to provide comments and input. 

It is only through reviewing the lengthy appendices to the Proposed Plan, can the reader 
understand the proposed Project control measures.  The appendices also make clear that several 
of the proposed Project measures have not even been developed yet by the District and thus 
cannot be the subject of any meaningful environmental review or analysis.  (See, e.g., proposed 
Control Measures MOB-02, MOB-03, MOB-04, MOB-08, MOB-12, MOB-13, and MOB-14.)  
The details of the proposed Project must be accurately developed and described before the 
proposed methods and precise impacts anticipated by the Project may be analyzed or the subject 
of comment.  Accordingly, it is still not possible for the District to proceed with appropriate 
project-level CEQA review or to issue an accurate NOP/IS at this stage as the details of the 
Proposed Plan are still under development. 

It is necessary that the current NOP and IS be revised to include a revised Project 
description, to incorporate the text of the Proposed Plan in detail, and to recirculate the revised 
documents for public review.  A new set of public meetings, including a new “scoping meeting” 
should be scheduled to provide the public with sufficient time and opportunity to comment on 
the scope and adequacy of the revised notice of preparation/initial study.  The comment period 
on any such revised documents should be at least 60 days in total.   

The DPEIR schedule too is very aggressive, with the scoping comment period ending on 
August 4, 2016, followed immediately by the release of the DPEIR also in August 2016, and 
final approval planed for December 2, 2016.  This schedule provides insufficient time for 
meaningful input on the scope and content of the DPEIR by members of the public and affected 
agencies.  Further, the POLB is concerned that given the quick turnaround between closure of 
the scoping period and the scheduled release of the DPEIR, insufficient time will be allowed for 
thorough review of the scoping comments by the District and inclusion of such comments into 
the DPEIR. 
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C. Comments on the Initial Study 

1. Chapter 1 of the Initial Study – Inadequate “Project” Description 

(a) Deficient “Project” Description – In General 

The failure of the IS and NOP to provide an accurate, complete, and coherent description 
of the “Project” is a fundamental deficiency, which permeates the entire document.  The absence 
of such a clear description of the proposed Project inherently prevents the IS from facilitating 
meaningful review and analysis of the proposed Project, and violates the requirements of CEQA.  
(See, e.g., CEQA Guidelines § 15124 and Laurel Heights Improvement Ass’n v. Regents of the 
University of California (1988) 47 Cal.3d 376.) 

The importance of providing an accurate and informative project description in an initial 
study was re-emphasized in Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 267: 

The initial study must include a description of the project.  Where 
an agency fails to provide an accurate project description, or fails 
to gather information and undertake an adequate environmental 
analysis in its initial study, a negative declaration is inappropriate.  
An accurate and complete project description is necessary to fully 
evaluate the project's potential environmental effects. 

The scope of the environmental review conducted for the initial 
study must include the entire project.  Thus, a correct 
determination of the nature and scope of the project is a critical 
step in complying with the mandates of CEQA.2 

In City of Redlands, supra, the Court of Appeal likewise observed that: 

An accurate and complete project description is necessary for an 
intelligent evaluation of the potential environmental impacts of the 
agency's action.  Only through an accurate view of the project may 
affected outsiders and public decision-makers balance the 
proposal’s benefit against its environmental cost, consider 
mitigation measures, assess the advantage of terminating the 
proposal . . . and weigh other alternatives in the balance.   

                                                 
2 Unless otherwise noted, emphasis in quotations herein is supplied and citations are omitted.   
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(96 Cal.App.4th at 406, 408; accord, County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 
185, 192-193 (an accurate, complete and consistent project description is the sine qua non of 
informative, legally adequate CEQA review).   

 CEQA Guidelines § 15063(a)(1) further makes clear that an initial study must take a 
comprehensive view of the proposed project as a whole.  “All phases of project planning, 
implementation, and operation must be considered in the initial study of the project.”  This 
requirement reflects CEQA’s definition of a “project” as the “whole of an action” that may result 
in either a direct physical change in the environment, or a reasonably foreseeable indirect 
physical change.  (Public Resources Code § 21065; CEQA Guidelines § 15378.)   

 The IS currently falls far short of these requirements in describing the proposed Project, 
and thus falls equally short of serving the “public awareness” purposes described above and 
mandated by CEQA.  The IS does not include or even describe the text of several control 
measures supposed to comprise the “Project.”  The section of the IS that purports to “describe” 
the Project, includes nothing more than summaries of certain control measures.  At least some of 
the summaries do not accurately match the details described in the appendices to the Proposed 
Plan.  In any event, the summaries are insufficient to describe the Project itself, and prevent 
effective public review and comment.  The IS also fails to describe reasonably foreseeable 
activities or actions in response to or associated with the proposed Project control measures.   

As to certain control measures, the IS appears to imply that any informed public 
discussion and environmental review on this course of action be deferred until some point in the 
future.  Such an approach, however, is inconsistent with, and in violation of, many fundamental 
rules and policies required by CEQA (e.g., failure to identify and analyze the whole of the 
project, improper project “segmentation,” improper deferral of impact analysis and mitigation, 
failure to identify and evaluate project alternatives, etc.).  (See, e.g., Public Resources Code § 
21003.1; CEQA Guidelines §§ 15126.2, 15126.4, 12126.6, 15378; Sundstrom v. County of 
Mendocino (1988) 202 Cal.App.3d 296.)   

The Proposed Plan refers to the future development of “contingency measures” if the area 
fails to meet certain milestones.  (Proposed Plan, pp. 4-44 to 4-45, 6-13.)  Yet, no such 
contingency measures are identified or described in the Proposed Plan or analyzed in the IS.  

The Proposed Plan refers to “an action plan [that] will be developed as part of the AQMP 
public adoption process” to identify strategies to secure new sources of funding in order to 
implement the Proposed Plan.  (Proposed Plan, p. 4-66.)  However, the Proposed Plan provides 
insufficient details on what would be contained in this action plan and what environmental 
impacts might occur from its adoption.  This action plan is part of the Project and must be 
analyzed in the IS and the resulting DPEIR.   
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In brief, the NOP/IS erroneously limits the scope of the analysis and inherently calls for 
impermissible speculation or impossible prescience on the part of public agencies or other 
members of the concerned public to undertake effective analysis of the proposed Project, or to 
provide meaningful comments as to the scope of review of the Project.  No effective CEQA 
review can be undertaken unless and until the District provides an adequate description of the 
“Project.” 

(b) Specific Comments and Questions Regarding                           
“Project Description” and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the IS: 

Pp. 1-5 to 1-6 – Agency Authority-2016 AQMP 

The IS correctly acknowledges that the regulation of air quality emissions from mobile 
sources is primarily done at the federal and state level.  By comparison, the District “has lead 
responsibility for developing stationary, some area, and indirect source control measures . . ..”  
(IS, p. 1-5.)3  Despite this acknowledged limit on its regulatory jurisdiction, the AQMP 
nonetheless purports to contain several measures related to mobile source emissions.   

Pp. 1-7 to 1-8 – Overall Attainment Strategy 

The IS indicates that the Proposed Plan “includes integrated strategies and measures” to 
meet the following federal standards: 

• Revoked 1997 8-hour NAAQS ozone (80 ppb) by 2024; 

• 2008 8-hour ozone standard (75 ppb) by 2032;  

• 2012 annual PM2.5 standard (12 ug/m3) by 2025; 

• 2006 24-hour PM2.5 standard (35 ug/m3) by 2019; and  

• Revoked 1979 1-hour ozone standard (120 ppb) by 2023.”   

                                                 
3 Accord, Proposed Plan, p. ES-5 (“With limited SCAQMD authority over the mobile sources that 
contribute the most to our air quality problems, attainment cannot be achieved without state and federal 
actions.”) and Proposed Plan, p. 3-11 (“U.S. EPA and CARB have primary authority to regulate 
emissions from mobile sources.  U.S. EPA’s authority applies to aircraft, locomotives, ocean going 
vessels, and some categories of on- and off-road mobile equipment.  CARB has authority over the 
remainder of the mobile sources, and consumer products.  SCAQMD has authority over most area sources 
and all point sources.”).   
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In addition to developing strategies and measures to meet the above acknowledged 
revoked standards, the text indicates that a new 8-hour ozone standard has been adopted (70 parts 
per billion [“ppb”]) ostensibly replacing the 2008 standard analyzed.  (IS, p. 1-7.)  The text does 
not explain why a plan is being developed to attain standards that have been revoked or 
rescinded. 

The IS states that the majority of nitrogen oxide (“NOx”) emission reductions will need 
to come from mobile sources and acknowledges again that the District lacks authority to regulate 
such emissions.  As such, why is the District developing an “aggressive mobile source control 
strategy” to control emissions over which it admittedly lacks regulatory jurisdiction?  (IS, p. 1-
8.)4   

P. 1.9 – Project Objectives 

The IS notes the objective of achieving the various ozone and particulate matter 
(“PM2.5”) standards by the specified attainment dates.  However, as the appendices to the 
Proposed Plan make clear, several of the emissions reductions are listed as “TBD” with a note 
that “Emission reductions will be determined after projects are identified and implemented.”  
(Proposed Plan, Appendix IV-A, pp. IV-A-4, IV-A-5, IV-A-96, and IV-A-172.)  Because the 
emission reductions associated with several control measures have not yet been quantified, there 
is no guarantee or assurance that the emission reductions will actually be attained.  Thus, 
contrary to the NOP, the Proposed Plan does not “identif[y] control measures and strategies to 
bring the region into attainment” with the specified standards nor does it demonstrate 
“compliance with state and federal Clean Air Act requirements.”  For this same reason, the 
Proposed Plan fails to attain its statutorily prescribed purpose.5      

Pp. 1-10 – Project Description 

The Project description indicates that the Project “control measures” consist of three 
components: (1) the SCAQMD Stationary and Mobile Source Control Measures, (2) State and 
Federal Mobile Source Control Measures, and (3) Regional Transportation Strategy and Control 
Measures provided by the Southern California Association of Governments (“SCAG”).   

                                                 
4 The Proposed Plan at page ES-7 states that mobile sources currently contribute about 88 percent of 
the region’s total NOx emissions.  It then states that “[s]ince the SCAQMD has limited authority to 
regulate mobile sources, staff worked closely with CARB and U.S. EPA, which have primary authority 
over mobile sources, to ensure mobile sources perform their fair share of pollution reduction 
responsibilities.”  (Proposed Plan, p. ES-7.)   
5 (42 U.S.C. § 7410; California Health & Safety Code § 40440; American Coatings Ass’n v. South 
Coast Air Quality Management District (2012) 54 Cal.4th 446, 453.)   
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The text indicates that the air quality baseline is comprised of 2012 data.6  Yet, there is 
no clear explanation or rationale for the use of baseline data that is nearly 5 years old.  The scope 
of the proposed DPEIR and Proposed Plan must be expanded to include a detailed explanation, 
supported by substantial evidence, that the 2012 air quality baseline is appropriate.  (CEQA 
Guidelines § 15125; Communities for a Better Environment v. South Coast Air Quality 
Management District (2010) 48 Cal.4th 310.)  The analysis must also clearly specify the baseline 
used for other resource topics, and to the extent that they deviate from the normal “existing 
conditions” scenario, like air quality, provide a clear and cogent explanation as to why this is 
appropriate.  

Pp. 1-10 to 1-21 – Stationary Source Control Measures (SCAQMD) 

The stationary control measures to be implemented by the District are listed in Table 1.9-
1 and summarized in the text following that table.   

The IS fails to acknowledge let alone analyze all potentially significant environmental 
impacts of the stationary source control measures.  The DPEIR must contain a complete and 
comprehensive analysis of the direct and reasonably foreseeable indirect impacts of all such 
measures.  The potential for these measures to cause industries and other regulated entities to 
relocate elsewhere must also be considered.  (Muzzy Ranch Co. v. Solano County Airport Land 
Use Comm’n (2007) 41 Cal.4th 372, 383.)   

Measure ECC-03 would “seek to provide financial incentives” to go beyond the Title 24 
standards and existing local regulations pertaining to NOx emissions.  (IS, pp. 1-12 to 1-13.)  
“Incentive programs would be developed for existing residences that include weatherization, 
upgrading older appliances with highly efficient technologies and renewable energy sources to 
reduce energy use for water heating, lighting, cooking and other large residential energy 
sources.”  The measure also references providing “solar thermal and solar photovoltaics” to 
provide emission reductions within the residential sector.  The measure lacks any specificity 
about the programs that the District acknowledges would still be developed.  There is no 
information on the amount of funding and the number of residents that may take advantage of 
this program.  Based on the examples provided, this measure may result in significant 
environmental impacts in the areas of aesthetics, air quality, land use, solid waste, and others that 
are not analyzed in the IS nor proposed for analysis in the DPEIR.   

                                                 
6 The IS later inconsistently states that the emission benefits associated with SCAG’s Final 2016 
Regional Transportation Plan/Sustainable Communities Strategy (“RTP/SCS”) are reflected in the Project 
baseline emissions.  (IS, p. 1-40.)   
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Measure ECC-04 similarly includes a vague reference to widespread adoption of cool 
roofs.  This measure may result in significant environmental impacts in the areas of aesthetics, 
biological resources, and land use/planning.  Neither this measure nor these impacts are analyzed 
in the IS nor proposed for analysis in the DPEIR and should be.  

Measure CMB-01 would seek emission reductions of NOx from traditional combustion 
engines by replacing them with zero and near-zero emission technologies through, among other 
methods, electrification and fuel cells.  This measure would also seek energy storage systems and 
smart grid control technologies coupled with renewable energy generation.  This measure has the 
potential to result in significant environmental impacts with respect to, among others, the 
construction of additional energy infrastructure.  Per a more detailed description of this measure 
in the Appendix to the Proposed Plan, it also seeks to “[e]ncourage new businesses that use 
and/or manufacture near-zero and zero emission technologies to site in the Basin.”  (Proposed 
Plan, Appendix IV-A, p. IV-A-47.)7  The IS contains, at best, an incomplete analysis of this 
measure as evidenced by its omission of any discussion of its potential growth inducing impacts.  
(CEQA Guidelines § 15126.2(d); Napa Citizens for Honest Government v. Napa County Bd. of 
Supervisors (2001) 91 Cal.App.4th 342, 367 [EIR must discuss growth-inducing effects even 
though those effects will result only indirectly from a project.].) 

All potentially significant environmental impacts associated with replacing equipment, 
operations, and/or infrastructure with new or altered equipment, operations, and/or infrastructure 
must be analyzed and is not.  (See Control Measures ECC-04, CMB-01, CMB-02, CMB-03, 
CMB-04, MCS-02, FLX-01, FLX-02, BCM-01, BCM-02, BCM-04,8 BCM-06, BCM-07, BCM-
10.)   

Measure CMB-03 proposes to reduce emissions from non-refinery flares by “capturing 
the gas that would typically be flared and converting it into an energy source (e.g., transportation 
fuel, fuel cells) . . ..”  A similar measure appears to be proposed for nitrogen gas and biogas.  
(See Measures BCM-05 and BCM-10.)  Yet, there is no discussion or consideration of associated 
pipelines or other infrastructure that would be needed to implement these measures nor of the 
traffic, air quality, noise, and other impacts associated with increased truck traffic to facilities 
containing such refined materials.  There is similarly no analysis of the proposed alternative of 
reinjecting the gas into the ground or combusting it through flares.  (Proposed Plan, Appendix 
IV-A, p. IV-A-70.)   

                                                 
7 A similar provision is included as part of FLX-02.  (Proposed Plan, Appendix IV-A, p. IV-A-105.)   
8 This measure, which calls for revised manure management strategies, requires more analysis than is 
provided in the IS.  (See, e.g., County Sanitation Dist. No. 2 v. County of Kern (2005) 127 Cal.App.4th 
1544, 1597 [EIR required to examine impacts of alternative sewage sludge disposal].) 
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Measure CTS-01 seeks to lower the content of volatile organic compounds (“VOCs”) in 
coatings, solvents, and adhesives.  Such measures may result in additional applications of lower 
quality products which could result in a net increase in air emissions.  (Dunn-Edwards Corp. v. 
Bay Area Air Quality Management District (1992) 9 Cal.App.4th 644.)   

Measure BCM-03 calls for an unspecified increase in the watering of roads to control 
fugitive dust.9  The measure also proposes to evaluate existing fugitive dust rules to see if 
unknown and unspecified  additional PM2.5 emission reductions can be achieved.  The potential 
air quality, noise, traffic, and water supply impacts of such a proposal must be thoroughly vetted 
and analyzed in the IS and the resulting DPEIR. 

The noise, air quality, geology and other impacts of Measure BCM-08, which seeks to 
limit agricultural burning through promoting burning alternatives (e.g., chipping/grinding or 
composting) must be fully analyzed.    

Pp. 1-19 to 1-25 – Mobile Source Control Measures (SCAQMD) 

Notwithstanding its complete lack of regulatory jurisdiction over mobile sources, the 
District’s Proposed Plan nonetheless contains a detailed list of mobile source control measures.  
The mobile source control measures “to be implemented” by the District are listed in Table 1.9-2 
and summarized in the text following that table.  

The IS fails to acknowledge let alone analyze all potentially significant environmental 
impacts of the mobile source control measures.  The DPEIR must contain a complete and 
comprehensive analysis of the direct and reasonably foreseeable indirect impacts of all such 
measures.  The potential for these measures to cause industries and other regulated entities to 
relocate elsewhere must also be considered.  (See, e.g. Muzzy Ranch, supra.)   

Of particular concern for the POLB is MOB-01.  Stemming from a desire to take ongoing 
credit for the voluntary emission reductions undertaken by the Ports through the CAAP Program, 
Measure MOB-01 would make the voluntary emission reductions a mandatory enforceable 
commitment in the form of a regulation enacted by the District “within its legal authority, or by 
the state or federal government, or other enforceable mechanism.”  (IS, p. 1-21.)  In a separate 
comment letter to the District on the Proposed Plan, we will explain why the District lacks the 
legal authority to adopt or enforce any such regulation.  Due to its lack of legal authority, this 
measure is not feasible and thus cannot serve as any valid form of mitigation.  (Public Resources 
Code §§ 21004 and 21081(a)(3); CEQA Guidelines §§ 15040 and 15364; Sierra Club v. 
                                                 
9 Measure BCM-07 likewise calls for increased watering of rotating cutting discs to reduce dust 
emissions.  “Emissions are expected to be minimal, provided the waste material is disposed of properly.”  
(Appendix, p. IV-A-201.)  Yet, no analysis of the potentially significant air, noise, hazards, traffic, solid 
waste, or water supply impacts are provided such that any mitigation could be imposed to ensure that 
waste material is, in fact, disposed of properly.   
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California Coastal Comm’n (2005) 35 Cal.4th 839; and Tracy First v. City of Tracy (2009) 177 
Cal.App.4th 912.)  

From a CEQA standpoint, the emission reductions from the CAAP Program are already 
reflected in the baseline/setting.  Further, the No Project Alternative is not defined in the 
NOP/IS.  In accordance with CEQA Guidelines § 15126.6(e)(3)(A), when the “project” is the 
revision of an existing land use or regulatory plan, policy or ongoing operation, the “no project” 
alternative will be the continuation of the existing plan, policy or operation into the future.  
Therefore, the DPEIR should consider the impacts that would occur under the existing 2012 Air 
Quality Management Plan, which contains Measure IND-01.   

MOB-02 appears intended to correct two District rules pertaining to rail yards and 
intermodal facilities rejected by the U.S. Environmental Protection Agency (“EPA”) presumably 
because they are beyond the scope of the District’s regulatory jurisdiction.  Per this vague and 
amorphous measure, the District will reconvene a stakeholder working group “to discuss and 
identify actions or approaches that can be implemented to further reduce emissions at rail yards 
and intermodal facilities.”  At most, this is a proposal to develop a measure that cannot be 
adequately analyzed at present in the DPEIR and should be removed from consideration.10  Any 
such contemplated implementation strategies must be included in the “Project description” and 
better identified in a more complete NOP/IS, so that they may be evaluated along with the rest of 
the Project. 

Measure MOB-05 proposes to provide funding rebates for at least 15,000 zero emission 
or partial-emission vehicles per year.  Measure MOB-07 similarly seeks to deploy up to 120 zero 
and partial-zero emission heavy-duty vehicles per year.  The IS and resulting DPEIR must 
contain an analysis of the traffic, noise, air quality, and other impacts associated with such 
programs.  

Measure MOB-06 seeks to retire 2,000 older light and medium-duty vehicles per year.  
Measure MOB-08 similarly seeks to retire 2,000 heavy-duty vehicles per year.  There needs to 
be an analysis of the solid waste and other impacts associated with such measures.   

All potentially significant environmental impacts associated with replacing equipment, 
operations, and/or infrastructure with new or altered equipment, operations, and/or infrastructure 

                                                 
10 Similar deficiencies apply to Measures MOB-03 (Emission Reductions at Warehouse Distribution 
Centers), MOB-04 (Emission Reductions at Commercial Airports), MOB-08 (Accelerated Retirement of 
Older On-Road Heavy-Duty Vehicles), MOB-12 (Further Emission Reductions from Passenger 
Locomotives), MOB-13 (Off-Road Mobile Source Emission Reduction Credit Generation Program), 
MOB-14 (Emission Reductions from Incentive Programs), and EGM-01 (Emission Reductions from New 
Development and Redevelopment Projects).   
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must be analyzed and is not.  (See Control Measures MOB-08, MOB-10, MOB-11, MOB-12, 
MOB-13, and MOB-14.) 

Pp. 1-25 to 1-30 – Air Toxic Control Measures (SCAQMD) 

In addition to the criteria pollutant control measures, the Proposed Plan also contains a 
detailed list of measures to control toxic air contaminants (“TAC”) from stationary sources.  The 
TAC control measures are listed in Table 1.9-3 and summarized in the text following that table.  

The IS fails to acknowledge let alone analyze all potentially significant environmental 
impacts of the air toxic control measures.  The DPEIR must contain a complete and 
comprehensive analysis of the direct and reasonably foreseeable indirect impacts of all such 
measures.  The potential for these measures to cause industries and other regulated entities to 
relocate elsewhere must also be considered.  (See, e.g. Muzzy Ranch, supra.)   

Measure TXM-01 contains a list of potential emission control approaches for metal 
grinding operations.  Because there is no specific proposal, the IS and resulting DPEIR cannot 
meaningfully analyze this measure.   

All potentially significant environmental impacts associated with replacing equipment, 
operations, and/or infrastructure with new or altered equipment, operations, and/or infrastructure 
must be analyzed and is not.  (See Control Measures TXM-04, TXM-05, TXM-06, TXM-08, and 
TXM-09.) 

Pp. 1-30 to 1-38 – Mobile Source Control Measures (Federal and State) 

The IS’s project description contains a detailed list of federal and state mobile source 
control measures.  Although the District admittedly lacks regulatory jurisdiction over mobile 
sources, because the federal and state mobile source control measures are described as part of the 
Project, the IS, and resulting DPEIR, must contain a thorough analysis of the potentially 
significant environmental effects associated with these measures.   

For instance, ORLD-01 proposes to increase the sales of zero emission vehicles and plug-
in electric vehicles beyond the levels required in 2025.  Measure ORLD-03 calls for “greater 
penetration of zero and near-zero technologies” as well as the “potential for autonomous vehicles 
and advanced transportation systems.”  Measure ORHD-05 requires the use of low-NOx engines 
and the purchase of zero emission trucks for certain class 3-7 last mile delivery trucks starting in 
2020 and ramping up to a higher percentage of the fleet at time of normal replacement through 
2030.  Measure ORHD-09 calls for “greater penetration of zero and near-zero technologies 
through incentive programs, emission benefits associated with increased operation efficiency 
strategies, and the potential for new driver assist and intelligent transportation systems.”  
Measure OFFS-08 likewise calls for “greater penetration of zero and near-zero technologies 
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through incentive programs, and emission benefits associated with the potential for worksite 
integration and efficiency, as well as connected and autonomous vehicle technologies.”   These 
measures could result in significant air quality, noise, traffic, and other impacts that are not 
currently or adequately described in the IS nor proposed for consideration in the DPEIR.   

Further, as noted above, the Proposed Plan identifies nearly $15 billion in incentive 
funding needed to facilitate the transition to zero and near-zero emissions equipment.  The 
Proposed Plan indicates that SCAQMD will develop an action plan to identify “the necessary 
actions by the District” and other stakeholders “to ensure the requisite levels of funding are 
secured.”  (Proposed Plan, p. 4-66.)  Although the Proposed Plan discusses the possibility of a 
federal “superfund” program, state bond measures, and local ballot measures to obtain this 
funding, it does not define the specific “necessary actions.”  Without more detail, it is impossible 
to evaluate whether this incentive action plan and the necessary $15 billion in government 
funding have significant environmental impacts.   

Pp. 1-38 to 1-40 – Transportation Control Measures from the Southern California 
Association of Governments 2016 Regional Transportation Plan and Sustainable Communities 
Strategy 

The IS notes that the SCAG has the responsibility for preparing and approving the 
portions of the Proposed Plan related to regional demographic projections and integrated regional 
land use, housing, employment, and transportation programs, measures, and strategies.  (IS, p. 1-
38.)  The IS further indicates that the District “combines its portions of the AQMP with those 
portions prepared by SCAG” per Health & Safety Code § 40460.  (Id.)  In particular the Project 
contains the Regional Transportation Strategy (“RTS”), including Transportation Control 
Measures (“TCM”), from SCAG’s 2016 RTP/SCS.   

Although those measures are only generally described in the IS, they include several 
measures that may result in significant environmental impacts.  (See, IS, p. 1-39 [RTS/TCM 
measures include, among others, expanding regional transit, passenger rail, highway capacity, 
and high occupancy lanes].)  Yet, none of these measures are analyzed in the IS.  The IS states 
that because the environmental impacts were analyzed in SCAG’s EIR for the RTP/SCS, the 
DPEIR will only evaluate potential cumulative impacts associated with implementing the Project 
and the TCMs.   

This statement suggests that the DPEIR is relying on SCAG’s EIR through tiering or 
incorporation by reference, but the IS does not explain which method or demonstrate 
conformance with pertinent CEQA and other related provisions.  More fundamentally, there 
must be an explanation of the impacts analyzed in SCAG’s EIR, the significance criteria and 
methodologies used, and mitigation measures or alternatives imposed.  There must also be an 
explanation of the discrepancies, if any, between the two environmental documents and how 
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those discrepancies are proposed to be reconciled.  Further, the analysis must consider not only 
the TCMs, but the RTS as well. 

2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments and Questions on the Environmental 
Checklist 

The NOP/IS apparently relied on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the IS appears to merely assume the absence of potentially significant impacts, rather 
than factually demonstrating that significant impacts will not occur if the (inadequately-
described) Project is adopted and implemented.  This is insufficient under CEQA, and under the 
District’s own rules.  (SCAQMD Rule 110; City of Redlands and Sundstrom, both supra).   

While the CEQA Guidelines call for emphasis and “focus” on the significant 
environmental impacts of a project, the authority to use such focus is misapplied in the IS.  For 
example, CEQA Guideline § 15143 explains that such focus may be used to limit the analysis in 
an EIR only as to such impacts that the initial study properly shows to be clearly insignificant 
and unlikely to occur (i.e., “effects dismissed in an Initial Study as clearly insignificant and 
unlikely to occur need not be discussed further in the EIR . . ..”).  The NOP/IS here, by contrast, 
appears to exclude from consideration in the DPEIR numerous effects that it has not shown to be 
“clearly insignificant and unlikely to occur.” 

The NOP/IS currently indicates that the scope of the proposed DPEIR for the “Project” 
will be limited to the eight topics listed at page 2-2 of the IS.  Compliance with CEQA, however, 
would require not only a new and corrected IS, providing an adequate “Project description” but 
also a more comprehensive DPEIR that addressed additional areas of potentially significant 
impact, including (without limitation): (1) Aesthetics, (2) Biological Resources, (3) Cultural 
Resources, (4) Geology and Soils, (5) Land Use and Planning, (6) Population and Housing, (7) 
Public Services, and (8) broadened evaluation of potential impacts and issues in the areas of Air 
Quality and Greenhouse Gas Emissions, Energy, Hazards and Hazardous Materials, Hydrology 
and Water Quality, Noise, Solid and Hazardous Waste, and Transportation and Traffic.  Unless 
and until those areas are more fully addressed, the NOP/IS appears to improperly limit the scope 
of the proposed DPEIR based on an inaccurate and incomplete Project description, and to thus 
erroneously exclude areas requiring further assessment. 

In addition, there is no indication what criteria were used to develop the significance 
criteria or that they are supported by substantial evidence, as is required.  (Public Resources 
Code § 21082; CEQA Guidelines § 15064.7; and Protect the Historic Amador Waterways v. 
Amador Water Agency (2004) 116 Cal.App.4th 1099, 1111.)  In the categories examined by the 
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IS, the significance criteria are inconsistent with the questions asked to elicit whether the Project 
would have potentially significant impacts.   

(b) Specific Comments and Questions on the Environmental 
Checklist 

Aesthetics – Pp. 2-4 to 2-6 

The IS suggests that because the Proposed Plan is intended to “improve air quality and 
visibility,” the District may simply assume that this Project would not be expected to generate 
significant adverse aesthetics impacts.  However, given that several of the measures that would 
be used to implement the Project are not identified, the IS does not provide evidence, let alone 
substantial evidence as is required,11 to demonstrate that the proposed Project would result in 
less than significant aesthetic impacts.   

The IS fails to describe the environmental setting and include any evidence or analysis to 
support its assumption that implementation of Project control measures would “typically occur 
inside the buildings” or could “easily blend” with existing facilities “with little or no noticeable 
effect on adjacent areas.”  (IS, p. 2-5.)  Without a clearly defined project, project location, or 
description of the environmental setting, it is not possible to conclude that any modifications will 
have little or no noticeable effect on adjacent areas and would blend in with the visual setting. 

The IS further contends that the installation of catenary lines (overhead power lines) in 
existing high activity transportation corridors, such as the areas within and adjacent to the Ports 
is not expected to result in any significant aesthetic impacts because the nearest scenic highways 
would be Routes 1 and 2, located at sufficient distances so as not to be visible from the Ports.  
(IS, pp. 2-5, 2-6.)  In this regard, the IS fails to identify or even describe known visual resources 
such as John S. Gibson Boulevard, Harbor Boulevard, and the Vincent Thomas Bridge, all of 
which are designated as local scenic highways in the San Pedro and Wilmington-Harbor City 
Community Plans.  Ocean Boulevard is likewise identified as a scenic route in the Scenic 
Element of Long Beach’s General Plan.  Indeed, there are many historic and cultural resources, 
both listed and found eligible for listing through surveys, that contribute to the visual setting and 
character of the Ports and if modified, through obstruction, alteration, or demolition could have a 
negative aesthetic impact.   

The IS does not even attempt to analyze the potentially significant aesthetic impacts from 
the proposed control measures which require and/or provide incentives for facility modifications, 
increased electrical usage (which may require new substations, powers plants and related 

                                                 
11 (See Public Resources Code § 21080(e) [CEQA defines substantial evidence as “fact, a reasonable 
assumption predicated upon fact, or expert opinion supported by fact” and excluding, among others, 
“speculation” and “unsubstantiated opinion.”].)   
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infrastructure), and cool roofs and solar panels.  It likewise improperly defers analysis of certain 
glare impacts to the local review process, which, in the case of solar panels, may not require 
discretionary approvals such that this topic will evade CEQA review altogether.   

The IS indicates that off-road control measures “may include hoods or bonnets on ship 
exhaust stacks to capture emissions and are expected to be as high as the height of ship stacks,” 
and concludes that these control devices “would be similar to other structures used within the 
heavily industrialized portions of the ports . . ..”  (IS, p. 2-6.)  It is speculative and erroneous to 
assume that control devices as high as 100 feet would have a less than significant visual impact 
without knowing the location, dimensions, color scheme, and/or critical viewpoints.  No such 
analysis has been considered here and the impact is dismissed with no evidence to support the 
conclusion.   

The IS further errs by dispensing with environmental analysis or evidence, simply 
because of the (assumed) beneficial air quality goals of the Project.  The law is clear that 
environmentally “benign” aspects of a project do not excuse non-compliance with CEQA and do 
not justify reliance on assumptions in lieu of evidence to demonstrate the absence of potential 
impacts.  For instance, in California Farm Bureau Federation v. California Wildlife 
Conservation Board (2006) 143 Cal.App.4th 173, 196, the Court of Appeal ruled that a State 
environmental agency violated CEQA by exempting an environmentally beneficial habitat 
project from review.  In reaching its conclusion, the court reasoned that “it cannot be assumed 
that activities intended to protect or preserve the environment are immune from environmental 
review,” specifically noting that “[t]here may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed.”   

Given the nature of proposed Project, it cannot be determined that its implementation 
would have no significant impact to aesthetics.  The DPEIR therefore should include 
“Aesthetics” as a potentially impacted area of study. 

The NOP/IS must be revised, and the scope of the proposed DPEIR expanded to include 
a detailed analysis, supported by substantial evidence, regarding potentially significant aesthetic  
impacts as well as feasible mitigation measures and alternatives designed to address those 
impacts. 
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Air Quality – Pp. 2-9 to 2-13 

The IS indicates that the Project will not conflict with or obstruct implementation of the 
applicable air quality plan.  Along those lines, the IS notes that the Proposed Plan includes 
control measures for stationary, mobile, and indirect sources and that these measures are based 
on “feasible methods of attaining the [ambient air quality standards].”  (IS, p. 2-11.)  There is no 
evidence, let alone substantial evidence to support this statement.  Control measures related to 
mobile sources are beyond the District’s regulatory jurisdiction and thus infeasible for legal and 
other grounds.   

Given the total lack of information regarding what control measures the Project would 
entail and whether their implementation is feasible, it is premature to assess impacts related to 
violation of air quality standards, either on a project or cumulative basis, as well as exposure of 
sensitive receptors to substantial pollutant concentrations.  These details must be provided and 
these topics should also be identified and assessed in a revised IS and the DPEIR.  At minimum, 
the analysis should be expanded to include the potential air quality impacts referenced above.   

Certain control measures could involve significant construction retrofits for compliance.  
(See, e.g., MOB-01, MOB-02, OFRIS-04, and ORFIS-05.)  This may result in significant 
construction-related air quality impacts.  Further, these measures and others like it could result in 
additional electrification and/or the use of additional add-on control equipment, all of which 
needs to be addressed in the IS and resulting DPEIR.   

There is no factual basis in the IS upon which to conclude that implementation of the 
Project would not create any odor issues and therefore need not be studied.  It is premature to 
dismiss this area of analysis given the lack of information currently available regarding the 
Project.  Furthermore, the IS analysis only applies to construction odors and ignores any 
potential odors that may occur due to Project operations. 

As noted above, several of the proposed control measures have not yet been developed by 
the District.  Thus, the District lacks the requisite basis to conclude that the Project would not 
diminish any existing air quality rule and to exclude further analysis of this topic.   

While concluding that the Project may have a potentially significant impact with respect 
to greenhouse gas emissions, the IS inconsistently finds a less than significant impact with 
respect to the Project’s impacts in regard to conflicts with applicable plans, policies, and 
regulations adopted for the purpose of reducing greenhouse gas emissions.  The DPEIR must 
likewise study this issue and all applicable state (e.g., AB 32, Scoping Plan, Executive Orders S-
3-05 and B-30-15) as well as climate action plans.   

At minimum, the additional areas of potential impacts on air quality referenced above 
should be identified and assessed in the DPEIR. 
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The NOP/IS must be revised, and the scope of the proposed DPEIR expanded to include 
a detailed analysis, supported by substantial evidence, regarding potentially significant air 
quality  impacts as well as feasible mitigation measures and alternatives designed to address 
those impacts. 

Biological Resources – Pp. 2-14 to 2-16 

The IS fails to adequately describe, and improperly minimizes, possible impacts to 
biological resources.  The scope of the proposed DPEIR should be expanded to include 
environmental analysis of the Project’s potentially significant impacts to biological resources. 

The IS indicates that “the proposed project will not adversely affect protected wetlands as 
defined by § 404 of the Clean Water Act, including, but not limited to marshes, vernal pools, 
coastal wetlands, etc., through direct removal, filling, hydrological interruption or other means.”  
(IS, p. 2-16.)  But, the IS fails to analyze, through detailed quantification and hydrodynamic 
modeling, potential wastewater impacts, including impacts to designated wetlands.   

The NOP/IS must be revised, and the scope of the proposed DPEIR expanded to include 
a detailed analysis, supported by substantial evidence, regarding potentially significant impacts 
to biological resources, as well as feasible mitigation measures and alternatives designed to 
address those impacts. 

Cultural Resources – Pp. 2-17 to 2-19 

The IS fails to adequately describe, and improperly minimizes, possible impacts to 
cultural resources.  For instance, not all areas within the Ports are devoid of cultural resources or 
have been previously disturbed, as concluded in the IS on page 2-18.  There are known recorded 
historic and prehistoric sites throughout the Ports alone12 and there are undoubtedly other 
historic and prehistoric sites in the Basin that would be affected by the Project.  Without 
knowing the location and extent of ground disturbance from possible construction activities 
associated with the Project, it is speculative to assume that no significant adverse cultural 
resources impacts are expected as a result of its implementation.  The conclusion in the IS that 
the Project will result in “no impact” to cultural resources is unsupported and lacks evidence or 
facts to support the finding. 

Further, the IS includes language reflecting the typical mitigation measure to be imposed 
on unknown cultural sources to justify its “no impact” conclusion.  (IS, p. 2-19).  This fact alone 
demonstrates that there are potentially significant cultural resource impacts requiring analysis 
and mitigation in the DPEIR.   

                                                 
12   For example, see City of Los Angeles’s website at http://www.portoflosangeles.org/idx_ 
history.asp.  

http://www.portoflosangeles.org/idx_history.asp.
http://www.portoflosangeles.org/idx_history.asp.
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The NOP/IS must be revised, and the scope of the proposed DPEIR expanded to include 
a detailed analysis, supported by substantial evidence, regarding potentially significant  impacts 
to cultural resources as well as feasible mitigation measures and alternatives designed to address 
those impacts. 

Energy – Pp. 2-18 to 2-19 

If the net effect of implementing the Project is an increase in regional energy demand, as 
the IS indicates is likely, potential conflicts with adopted energy conservation plans and existing 
energy standards (Items VI.a and IV.e) should not be dismissed as “no impact.”  The IS must be 
expanded to also consider and analyze the shift from fossil fuels to alternative fuels or electrical 
powered technologies and increased reliance on such alternative fuels or electricity such that 
sufficient supply and emergency storage would be required in the event of a major disaster.  
Also, some types of emissions control measures, facilities, or technologies contemplated by the 
Project could increase or shift demand for different types of energy or fuel usage.  Although 
“risk of upset” is not considered in the IS Checklist, it should be cross-referenced here and 
addressed in the Hazards section of the IS and the DPEIR. 

The NOP/IS must be revised, and the scope of the proposed DPEIR expanded to include 
a detailed analysis, supported by substantial evidence, regarding potentially significant energy  
impacts as well as feasible mitigation measures and alternatives designed to address those 
impacts. 

Geology and Soils – Pp. 2-23 to 2-19 

Because details concerning several Project control measures are not yet known, the IS 
improperly concludes that the Project has no potential to generate significant adverse impacts to 
geology and soil resources.  In particular, the IS wrongly assumes that only “minor” 
modifications at existing industrial or commercial facilities would be needed due to Project 
control measures and that “no AQMP control measures would require the location of new, or 
relocation of existing facilities in areas prone to liquefaction.”  (IS, p. 2-23 and 2-24.)  At 
minimum, the potentially significant geology-related impacts associated with the control 
measures identified above must be analyzed in the DPEIR.   

The NOP/IS must be revised, and the scope of the proposed DPEIR expanded to include 
a detailed analysis, supported by substantial evidence, regarding potentially significant geology 
and soils  impacts as well as feasible mitigation measures and alternatives designed to address 
those impacts. 
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Hazards and Hazardous Materials – Pp. 2-26 to 2-29 

In addition to the measures described herein, the potentially significant hazards-related 
impacts associated with the control measures identified above must also be analyzed in the 
DPEIR. 

Section VIII.d of the IS states that the Project would not be located on a site which is 
included in a list of hazardous materials sites compiled pursuant to Government Code § 65962.5, 
also known as the “Cortese list.”  As such, the IS concludes that “implementation of the 
proposed control measures is not expected to interfere with site cleanup activities or create 
additional site contamination” and that this topic “will not be further evaluated” in the DPEIR.  
(IS, p. 2-28.)  This section must be expanded to also consider that Government Code § 65962.5 
requires the disclosure of any work conducted on a site on the Cortese list and precludes a 
project from being exempt under CEQA even if only minor work is being conducted on such 
sites.  There are several parcels on the Cortese list located within the POLB alone.13   

In addition, Item VIII.f must be expanded to also consider and analyze the increased 
reliance on alternative fuels or electrical powered technologies that would require sufficient 
supply and emergency storage in the event of a major disaster.  Although interference with 
emergency response plans was marginally addressed in this section, “risk of upset” is not 
considered in the IS checklist.   

The NOP/IS must be revised, and the scope of the proposed DPEIR expanded to include 
a detailed analysis, supported by substantial evidence, regarding potentially significant impacts 
to hazards and hazardous materials as well as feasible mitigation measures and alternatives 
designed to address those impacts. 

Hydrology and Water Quality – Pp. 2-30 to 2-33 

The analysis does not cover all of the control measures that may result in adverse impacts 
to hydrology impacts.  A thorough analysis of all proposed measures must be included in the 
DPEIR.  The IS purports to exclude runoff-related impacts (Items IX.c and d) reasoning that only 
“minor modifications” would be needed to commercial or industrial facilities affected by the 
proposed control measures.  (IS, p. 2-33.)  This is not supported by any evidence in the record.  
Moreover, as noted above, several of the proposed control measures have not yet been developed 
by the District.  Thus, the District lacks the requisite basis to conclude that the Project would not 
result in any adverse impacts related to stormwater runoff impacts.   

                                                 
13 (See California Department of Toxic Substances Control. Hazardous Waste and Substances Site List 
– Site Clean (Cortese List) www.dtsc.ca.gov/Site Cleanup/Cortese_List.cfm.  City of Long Beach zip code 
90802.) 

http://www.dtsc.ca.gov/Site%20Cleanup/Cortese_List.cfm
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Because details concerning several Project control measures are not yet known, the IS 
improperly concludes that the Project has no potential to generate significant adverse impacts to 
geology and soil resources.  In particular, the IS wrongly assumes that only “minor” 
modifications would be needed at existing industrial or commercial facilities due to Project 
control measures and that “no AQMP control measures would require the location of new, or 
relocation of existing facilities in areas prone to liquefaction.”  (IS, pp. 2-23 and 2-24.)  At 
minimum, the potentially significant geology-related impacts associated with the control 
measures identified above must be analyzed in the DPEIR.   

The NOP/IS must be revised, and the scope of the proposed DPEIR expanded to include 
a detailed analysis, supported by substantial evidence, regarding potentially significant impacts 
to hydrology and water quality as well as feasible mitigation measures and alternatives designed 
to address those impacts. 

Land Use and Planning – Pp. 2-34 to 2-36 

The IS fails to adequately describe, and improperly minimizes, possible inconsistencies 
between the proposed Project and the existing and applicable land use plans and policies. 

The significance criteria asks whether the Project would conflict with the land use and 
zoning designations established by local jurisdictions.  But, CEQA requires an analysis of 
whether the Project would conflict with any applicable plan, policy, or regulation adopted for the 
purpose of avoiding or mitigating an environmental effect.  (CEQA Guidelines § 15125(d); 
CEQA Guidelines, Appendix G, Item X.b; and Pocket Protectors v. City of Sacramento (2004) 
124 Cal.App.4th 903.)  No such question is asked by the IS nor does the resulting analysis 
provide the District the basis on which to exclude further consideration of land use and planning 
impacts.   

In addition to local plans, there are numerous federal and state plans that contain 
pertinent policies that must be considered and evaluated in light of the Project control measures.  
For instance, the proposed Project would seemingly create conflicts with the Ports’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous Port letters.  In addition, the proposed Project would create inconsistencies with the 
CAAP.  The numerous inconsistencies between the Project as proposed and the existing plans 
and policies require identification in the IS and inclusion in the proposed DPEIR.  (CEQA 
Guidelines § 15125(d).)  The fact that the District does not have authority over local land use 
matters (see IS, p. 2-34) does not justify or excuse its need to study this issue consistent with 
CEQA.  (Public Resources Code § 21081(a)(2); Neighbors for Smart Rail v. Exposition Metro 
Line Const. Auth. (2013) 57 Cal.4th 439.) 
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The IS assumes that no new rail or truck traffic routes would be constructed and that 
instead existing transportation lines near the Ports would be modified to add electrical lines.  (IS, 
p. 2-35.)  There is no evidence to support this statement, let alone substantial evidence, as is 
required.  Even if it were true this does not mean that the Project would not result in any conflicts 
with plan policies adopted for the purpose of avoiding or mitigating environmental effects.  
Increased electrical use would increase electrical demand.  As noted above, this could conflict 
with adopted energy conservation plans.  Installation of electric infrastructure could raise 
significant conflicts with aesthetic policies especially since these lines are proposed to be located 
above-ground.   

Additionally, fueling infrastructure to support zero and near-zero emissions vehicles, 
such as those powered by hydrogen fuel cells or natural gas, could have a significant impact on 
local land use and may conflict with existing plans.  Such Project components could likewise 
contribute to the physical division of an established community.  The IS admits as much in 
noting that to the extent such infrastructure requires modification to an existing rail or truck 
traffic route/corridor, this “will require a separate CEQA evaluation.”  (IS, p. 2-36.)  The District 
cannot legally defer analysis of Project impacts to some future, speculative CEQA review 
process.  The analysis must take place now in order to inform the District’s decision on the 
Proposed Plan.   

The IS states that it incorporates “local land use planning decisions and population 
growth.”  (IS, p. 2-36.)  There is no explanation or evidentiary support for this statement, and 
even if there were, it is irrelevant.  The pertinent questions are whether the Project may conflict 
with plan policies pertaining to environmental issues and/or physically divide an established 
community.   

The NOP/IS must be revised, and the scope of the proposed DPEIR expanded to include 
a detailed analysis, supported by substantial evidence, regarding potentially significant land use 
and planning impacts as well as feasible mitigation measures and alternatives designed to 
address those impacts.    

Noise – Pp. 2-39 to 2-41 

The IS acknowledges that approval of the Project could result in the construction or 
installation of new control equipment that may result in significant noise impacts.  Even so, the 
IS only analyzes the construction-related noise impacts associated with some, but not all, of the 
proposed  control measures.   

Further, there is no evidence cited in the IS to support its assumption that additional 
permanent noise impacts anticipated from the operations of new control equipment would not 
“cause substantial noise or excessive groundborne vibration impacts” and its conclusion that 
“[o]perational noise impacts are expected to be less than significant.”  (IS, p. 2-41.) 
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This section of the IS is littered with mere “expectations” unsupported by any evidence 
regarding the magnitude of new noise impacts, even though such new impacts are anticipated by 
the IS.  Nor is there any analysis of the potential for significant adverse impacts from new noise 
generators related to the Project. 

The NOP/IS must be revised, and the scope of the proposed DPEIR expanded to include 
a detailed analysis, supported by substantial evidence, regarding potentially significant noise  
impacts as well as feasible mitigation measures and alternatives designed to address those 
impacts. 

Population and Housing – Pp. 2-42 to 2-43 

The analysis assumes that “few or no new employees would need to be hired at affected 
facilities to operate and maintain new control equipment on site because air pollution control 
equipment is typically not labor intensive equipment.”  (IS, p. 2-43.)  There is no evidence to 
support this statement, let alone substantial evidence, as is required.  

Further, the IS neglects to discuss or assess the potentially significant growth inducing 
impacts associated with several control measures.  (See, e.g., Control Measures CMB-01 and 
FLX-02).    

The NOP/IS must be revised, and the scope of the proposed DPEIR expanded to include 
a detailed analysis, supported by substantial evidence, regarding potentially significant 
population and housing  impacts as well as feasible mitigation measures and alternatives 
designed to address those impacts. 

Public Services – Pp. 2-44 to 2-45 

The IS assumes that the Project would not generate any increased need for public 
services.  However, the IS does not provide any substantial evidence to support its assumptions 
regarding the absence of impact on additional public services or facilities.  New fueling 
infrastructure to support zero and near-zero emissions vehicles, including hydrogen and natural 
gas, could impact Fire Department resources and require additional public services.   

The NOP/IS must be revised, and the scope of the proposed DPEIR expanded to include 
a detailed analysis, supported by substantial evidence, regarding potentially significant public 
services  impacts as well as feasible mitigation measures and alternatives designed to address 
those impacts. 
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Transportation and Traffic – Pp. 2-50 to 2-54 

The IS erroneously considers only vehicular traffic impacts to local roadways.  As such, 
it fails to adequately describe and analyze potentially significant impacts to rail and marine 
vessel traffic, ignoring the specific significance criterion related to this topic (see IS, P. 2-51).  In 
fact, ORFIS-04 (At-Berth Regulation Amendments) could have a significant impact on marine 
vessel traffic as the only approved technologies to address non-regulated vessels are barge-based, 
and thus, would increase vessel traffic within harbor waters.  An expansion of the at-berth 
regulation as contemplated in ORFIS-04 would likely require additional barge-based units, 
further exacerbating vessel traffic and posing safety hazards, all of which must be analyzed in the 
DPEIR.   

The IS does not contain any analysis of the potentially significant traffic impacts 
associated with increased zero or low emission vehicles.  Instead of analyzing the impacts caused 
by additional vehicles, the analysis assumes that “drivers who purchase low or zero emission 
vehicles would not be driving the old high emitting vehicles at the same time they are driving the 
low emitting vehicles.”  (IS, p. 2-52.)  However, other drivers will now be able to drive these 
vehicles and the analysis should assume both the old and new vehicles will be used at the same 
time.14  Further, construction and operation of potential zero emission control measures related 
to on-road heavy-duty vehicles, such as the use of overhead catenary power lines, could result in 
significant traffic impacts through closure of lanes and other alternations of traffic flow patterns.  
Thus, operational traffic impacts should not be dismissed from the DPEIR.   

The potential road hazards associated with TCMs are assumed to not exist.  (IS, p. 2-53.) 
However, the analysis of this topic was presumably done by SCAG in the EIR for the RTP/SCS.  
The IS and resulting DPEIR proposes to rely on this document but does not refer to any of its 
analysis or explain how the IS analysis conforms to it.  The same is true for the IS’s analysis of 
other TCM measures.  Indeed, the District’s own overhead catenary project has been required to 
install additional traffic safety measures to compensate for infrastructure design changes that 
include larger base foundations and wider medians, which have necessitated safety barriers to 
reduce traffic hazards.   

The NOP/IS must be revised, and the scope of the proposed DPEIR expanded to include 
a detailed analysis, supported by substantial evidence, regarding potentially significant 
transportation and traffic impacts as well as feasible mitigation measures and alternatives 
designed to address those impacts. 

 

                                                 
14 This same assumption should be reflected in all the analyses, including but not limited to, air quality, 
greenhouse gas emissions, and noise.   
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Mandatory Findings of Significance – Pp. 2-55 to 2-56 

As discussed above, the Project’s potentially significant impacts to biological resources 
must be analyzed in the DPEIR and should not be considered beyond the scope of review.  
Further, all potentially significant impacts to all resource topics should be evaluated in the 
DPEIR and not just the select list of resource topics identified for consideration.  The IS claims 
that the TCMs are part of the Project (IS, p. 1-10) but then purports to exclude them from its 
analysis of anything other than cumulative impacts (IS, p. 2-56).  Both project and cumulative 
impacts must be analyzed for all Project components, including (without limitation) the RTS and 
TCMs.    

D. Conclusion 

The current version of the NOP/IS fails to adequately describe the “Project” thereby 
thwarting effective public review and comment on the Proposed Plan.  The IS must therefore be 
revised, corrected, and re-circulated with all of the descriptions and other content required by 
CEQA. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed DPEIR has 
been unduly narrowed, and that environmental review will be limited in a way that erroneously 
fails to provide the relevant decision-makers, affected public agencies, residents and the public 
generally with sufficient evidence and analysis of all anticipated and potential impacts from the 
Project as a whole, or of all potentially feasible mitigation measures or appropriate Project 
alternatives as required by CEQA. 

While it is clear that an initial study is needed in connection with this proposed Project, it 
is also clear that the IS should be more complete than the version that was provided for public 
review and comment.  More fundamentally, its scope must be determined by a legally-adequate 
revised NOP/IS.  The IS for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the DPEIR and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.   
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The NOP requests that we provide you with a contact person for each responding agency.  
For the POLB, the contact persons are as follows: 

Heather A. Tomley 
 Director of Environmental Planning 
 Port of Long Beach 

4801 Airport Plaza Drive 
Long Beach, CA 90815 
(562) 283-7100 
email: heather.tomley@polb.com 
 
 
With a copy to: 

 
 Barbara McTigue 
 Deputy City Attorney 
 City of Long Beach 
 333 West Ocean Boulevard, 11th Floor 
 Long Beach, CA 90802 
 (562) 570-2242 
 email: barbara.mctigue@longbeach.gov 
 
 
Sincerely, 

 
Heather A. Tomley  
Director of Environmental Planning  
Port of Long Beach  
 
 
cc: Wayne Nastri, Acting Executive Officer, South Coast Air Quality Management District  
 Barbara Baird, Chief Deputy Counsel, South Coast Air Quality Management District 
 Jon Slangerup, Chief Executive, Port of Long Beach 
 Rick Cameron, Managing Director, Port of Long Beach 

mailto:heather.tomley@polb.com
mailto:barbara.mctigue@longbeach.gov


 

                                   

  
 
 
 
July 18, 2016 
 
 
 
Clerk of the Board 
California Air Resources Board 
1001 I Street 
Sacramento, California 95814 
 
Electronic Submittal Via: 
www.arb.ca.gov/lispub/comm/bcsubform.php?listname=statesip2016&comm_period=N 
 
RE: Proposed 2016 State Strategy for the State Implementation Plan 
 
To Whom It May Concern: 
 
The ports of Long Beach and Los Angeles (ports) appreciate the opportunity to comment on the 
Proposed 2016 State Strategy for the State Implementation Plan (State SIP Strategy).  The ports 
recognize the amount of effort that has gone into the State SIP Strategy and we hope to support 
your effort through actions that we continue to undertake at the ports.  Over the last decade, the 
ports in partnership with the maritime goods movement industry have worked aggressively to 
reduce our fair share of air quality impacts to the South Coast region from port-related 
operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP). Between 
2005 and 2014, goods movement-related emissions of diesel particulate matter have been 
reduced by 85%, while emissions of nitrogen oxides (NOx) have dropped over 50%.  While 
actions under the CAAP and at the local, state, and federal levels have resulted in substantial 
decreases in NOx emissions, much work remains for the South Coast region to meet the ozone 
standards in 2023 and 2031. 
 
Overall, the ports are supportive of the proposed measures identified in the State SIP Strategy 
that relate to port operations, which includes measures to: 
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 Adopt More Stringent National Locomotive Emission Standards 
The ports are in favor of encouraging cleaner locomotive technologies and 
recommend that ARB petition USEPA to establish a new federal standard for 
locomotives.  This effort will assist the railway operators continuing to upgrade the 
switching and line haul locomotives that service the ports. 
 

 Introduce Near-Zero Emission Engine Technologies Through Establishment of 
Low-NOx Emission Standards for On-Road Heavy-Duty Engines  
The ports are in favor of a new Low NOx Engine standard and recommend that ARB 
establish a standard for Class 8 drayage trucks to be 90 percent cleaner than the 
current 2010 standard.  In order for such an effort to be equitable across the country, 
we also urge ARB to petition USEPA to establish a federal standard.  This effort will 
assist the drayage truck operators operating in and around the ports in continuing to 
upgrade their existing fleet of clean trucks. 
 

 Advocate with International Partners for the International Maritime 
Organization to Establish New Tier 4 NOx and Particulate Matter Emission 
Standards for Ships  
While the ports are in favor of the ARB advocating for more stringent International 
Maritime Organization (IMO) standards and efficiency targets for ships, effort should 
be placed on encouraging the cleanest ships to deploy to our ports now.  Ships 
meeting the IMO Tier 3 standards are currently the cleanest ships available; however, 
these ships are just in the process of being constructed.  Due to various factors, we do 
not foresee a sizeable number of Tier 3 ships servicing our ports in the near term.  As 
more of these ships become available for deployment we recommend development of 
strategies to attract these ships to our ports, similar to the strategies contained in the 
Ports’ existing incentive programs.  Furthermore, we encourage joint advocacy at the 
federal and international levels to continue to address the issue of transiting 
emissions. 
 

 Incentivize Low-Emission Efficient Ship Visits and Amend the Ships At-Berth 
Regulation  
The ports have worked with ARB for a number of years as the At-Berth Regulation 
has been implemented and revised.  Additional revisions to the current regulations are 
still needed.  We suggest amending and expanding the current regulation to include 
non-regulated ships.  We also believe it will be necessary to ensure that funding for 
shore-side emission reduction infrastructure is appropriately considered to handle 
future amendments to the At- Berth Regulation. 
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 Encourage Further Deployment of Clean Technologies in On-Road Heavy Duty 
Vehicles, Locomotives, Ocean-Going Vessels, and Off-Road Equipment  
Through our joint Technology Advancement Program, the ports have been focused on 
advancing technology for all of the major sources that move freight through our ports.  
More recent efforts have been dedicated to the development of near-zero and zero 
emission technology where possible.  Although many of the cleaner technologies are 
still in the prototype testing and demonstration phase, we look forward to deploying 
these technologies once they are shown to be operationally feasible, durable, reliable, 
and cost effective.  In order to accelerate the timeline for commercialization and 
deployment of the cleaner technologies, significant funding assistance will be critical, 
and the ports are very supportive of additional funding opportunities for technology 
development, equipment, and fueling infrastructure.   

 
Successful Interagency Collaboration 
 
The ports have a proven track record of developing and implementing appropriate and effective 
emissions reduction strategies such as the Clean Trucks Program and incentive programs for 
reducing emissions from ships such as the Vessel Speed Reduction Program, the Port of Long 
Beach Green Ship Program and the Port of Los Angeles Environmental Shipping Index Program.  
These efforts were entered into voluntarily, working with the goods movement industry, various 
stakeholders, and the air quality regulatory agencies (i.e., U.S. Environmental Protection 
Agency, California Air Resources Board, and South Coast Air Quality Management District).  
Since the ports initially implemented the CAAP, many of the port-related measures have been 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner fuels, and using shore power while at berth. In particular, the ports have 
been successful in supporting the agencies by accelerating their adopted regulations.  Moving 
forward, the ports will continue to look for opportunities to assist the agencies in sustaining and 
achieving the necessary fair-share emissions reductions for the region to meet the upcoming 
ozone standards.   
 
Furthermore, to sustain the emissions reductions achieved to date and achieve the emissions 
reductions required to meet the attainment needs of the State and the South Coast Region, the 
cooperation and concerted effort of our agency partners is vital.  The ports are currently in the 
process of updating the CAAP to identify strategies to reduce criteria pollutant and greenhouse 
gas emissions from port-related sources.  The CAAP – which has long been a collaboration 
among the ports, goods movement industry and our regulatory agency partners – could be used 
as a tool to assist in the implementation of the proposed measures identified in the State SIP 
Strategy.  The CAAP development provides a unique forum to discuss the technical and policy 
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issues related to achieving emissions reductions from goods movement related sources, including 
how SIP credit is taken for voluntary and incentive based strategies. 
 
Funding for Incentives and New Technologies 
 
Collective prioritization for strategy development and funding allocation will be critical to 
achieve the State’s aggressive targets and broad reaching goals to reduce air pollution while 
maintaining a robust economy.  As identified in the State SIP Strategy, implementation of the 
current control programs, existing incentive program funding, and new regulatory actions 
defined in the State SIP Strategy provide the majority of the emissions reductions necessary in 
the South Coast to meet the 80 parts per billion (ppb) 8-hour ozone standard by 2023 and the 75 
ppb standard by 2031.1  
 
Securing funding to support the incentive-based advancement of technologies will be crucial and 
must be prioritized in order to achieve significant market penetration of the cleanest 
technologies.  The ports know first-hand that the move toward zero emissions is a costly 
endeavor and have placed significant emphasis to advance the development of near-zero and 
zero emissions equipment for on-terminal and on-road applications.  The ports are supportive of 
State incentive funding to accelerate the market penetration of zero and near-zero emissions 
equipment beyond the rate of natural turnover.  As a valued partner in the San Pedro Bay Ports 
Technology Advancement Program, we welcome the State and South Coast Air Quality 
Management District’s commitment to help our industry make this transition while supporting 
our economic competitiveness by providing support to fund demonstration and deployment of 
clean technologies in port operations.  
 
The State SIP Strategy contains four measures entitled “Further Deployment of Cleaner 
Technologies,” which collectively commit to reduce approximately 70% of NOx emissions by 
2023 and another 45% by 2031.  As noted above, the ports support incentive-based programs and 
the advancement of technologies.  However, the ports are concerned that these measures are too 
ambiguous to allow the ports sufficient opportunity to comment.  The ports request the Air 
Resources Board clarify the regulations and/or technologies that are envisioned for these 
measures in the final State SIP Strategy, given that the emissions reductions are already 
quantified.   
 
 
 

                                                 
1 California Air Resources Board. Proposed 2016 State Strategy for the State Implementation Plan, May 17, 2016.   
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Areas of Concern 
 

 Freight Hub Approach 
 
The ports recognize the need to pursue aggressive actions to reduce air quality impacts in the 
South Coast Air Basin and fully support the proposals to identify and increase funding to support 
incentives to achieve emission reductions within the maritime goods movement industry.   
However, the State SIP Strategy states that regulatory actions comprise the core of the overall 
attainment strategy and focuses overwhelmingly on emission reductions from maritime goods 
movement sources, either through existing technologies or “further deployment of cleaner 
technologies.”  The Air Resources Board also calls on air districts, and specifically SCAQMD, to 
increase rulemakings that achieve a “fair share” of emission reductions.   The State SIP Strategy 
indicates that SCAQMD is pursuing “enforceable mechanisms under local authority” and 
“proposing a complementary suite of mobile source measures to facilitate implementation of the 
State SIP Strategy.”  Thus, by design, the State SIP Strategy requires SCAQMD to regulate 
goods movement sources, even though these sources are statutorily outside of an air district’s 
authority.  (42 U.S.C. § 7543; Cal. Health & Saf. Code § 40000.)  SCAQMD has historically 
implemented incentive-based programs to accelerate mobile source turnover, but the State SIP 
Strategy demands more. 
 
To meet its “fair share,” the June 30, 2016, version of the SCAQMD’s Air Quality Management 
Plan includes four “Facility-Based Mobile Source Measures.”   The ports are particularly 
concerned with SCAQMD’s proposed Mobile Source Measure MOB-01: Emissions Reductions 
at Commercial Marine Ports2 because it would implement the “freight hub,” “facility cap,” 
and/or “freight facility performance targets” approach opposed by the ports. As the ports have 
stated on numerous occasions in comment letters to the air regulatory agencies, most recently in 
the ports’ comment letters on the California Sustainable Freight Action Plan (CSFAP), the ports 
strongly oppose any concept of a “facility-based” indirect or mobile source measure, whether it 
is referred to as a “freight hub” rule, “facility cap”, “freight facility performance target,” 
“indirect source rule,” or “backstop rule.”  These indirect source rule concepts would 
inappropriately delegate to the ports the regulatory responsibility to achieve emission reduction 
from sources over which they do not have jurisdictional authority, ownership or operational 
control.3 
 
                                                 
2 South Coast Air Quality Management District. Draft 2016 Air Quality Management Plan. June 2016   
3 Comment Letters to U.S. Environmental Protection Agency dated November 19, 2015; California Air Resources Board dated 
March 25, 2014;  South Coast Air Quality Management District dated January 15, 2014,  January 31, 2014, October 2, 203, 
August 21, 2013, October 31, 2012, and    August 30, 2012 
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As recently as June 20, the Air Resources Board testified at an Assembly Information Hearing on 
the California Sustainable Freight Action Plan (CSFAP) that it will pursue an “emissions 
performance target for freight facilities like rail yards and ports.”  The potential development of 
rules and regulations around an “emissions performance target,” especially if applied to a large 
seaport as a single “freight hub or facility” remains a concern for the ports.  Historically, we have 
worked in cooperation with ARB on the implementation of regulations that apply to mobile 
sources used for goods movement throughout the state.  We believe a collaborative, voluntary 
approach will continue to be the most effective means for controlling emissions from goods 
movement activities within the jurisdiction of seaports.  As such, we are concerned that a facility 
cap or performance target – as a rule, regulation, or as a measure in the State Implementation 
Plan – would diminish the effectiveness of our historic partnership and fundamentally run 
counter to the objectives of the Governor Brown’s Executive Order B-32-15.  A freight hub, 
facility-based cap, or freight facility performance targets approach will have serious negative 
effects on maritime commerce and impede the State’s freight competitiveness, directly in 
conflict with the goals of the Governor’s Executive Order to improve freight transportation 
efficiency and increase competitiveness of California’s freight system.   
 
Practical implementation problems also include how to define the activities for which the freight 
hub is legally accountable, and the need to align the responsibility for compliance with the 
freight hub’s ability (or lack thereof) to control the emissions-producing equipment and 
operations. At present, it appears that ARB proposes to view the freight system in segments and 
focus on emissions and/or efficiencies within each segment.  We request that the term “freight 
hub” and “freight facility performance targets” be defined and we would oppose these concepts 
if implemented as regulation over the entire seaport, or worse, the two ports of Los Angeles and 
Long Beach, as a single “freight hub” or “facility”. 4  
 
Furthermore, ARB currently collects data for freight-related on- and off-road mobile sources. 
The CSFAP suggests that the state may use the emissions data specifically attributable to each 
“freight hub” to support an eventual regulatory plan that will be used to develop the emissions 

                                                 
4 The San Pedro Bay in Southern California is a single bay divided into two ports that are owned separately by the Cities of Los 
Angeles and Long Beach each receiving separate Tidelands grants from the State of California and operated as separate ports of 
Los Angeles and Long Beach.  Unlike some other U.S. Ports in other parts of the United States in which an agency both owns the 
port land and operates the port operations, called “operating ports,” the Ports of Los Angeles and Long Beach are “landlord 
ports” that lease the land to marine terminal operators.  It is the marine terminal operators that operate the marine terminals, have 
contracts with shipping lines, railroads, logistics companies and other parties in the goods movement chain.  Each terminal is 
operated separately and has different contracts with its own contract parties.  The ports do not own, operate or control through 
contracts, the actual mobile sources used in goods movement.  International and Federal preemption apply to the ports’ ability to 
regulate goods movement mobile sources.  The ports are also not U.S. air regulatory agencies and lack authority to regulate 
mobile source or stationary source emissions.  
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inventories for Air Quality Management Plans and State Implementation Plans in the future. 
Because “freight hub” is not defined, other than to identify examples of freight hubs such as 
seaports and airports, we feel the concept is ambiguous and could encompass activities that 
purport to hold the ports responsible for emissions that the ports do not control. 
 
There are legal authority issues with imposing a “freight hub,” “facility cap”, “freight facility 
performance target,” and now the “facility-based mobile source measures” proposed by 
SCAQMD, because each of these approaches treats a seaport as an indirect source under an 
Indirect Source Review Program. ARB is prohibited from regulating indirect sources or, 
significantly, from requiring air districts to regulate them.  (42 U.S.C. § 7410(a)(5)(D)(i); Health 
and Safety Code, §§ 39002, 40414, 40440, 40468, 40717.5(c)). ARB’s freight hub or facility-
based cap approach is also an unlawful land use measure.  (42 U.S.C. § 7431; Cal. Health and 
Safety Code, § 40414.)  The air quality authority conferred on ARB and the air districts is 
expressly precluded from infringing on land use authority.  (Cal. Health and Safety Code, § 
40717.5(c).) The Cities of Los Angeles and Long Beach, and not ARB or local air districts, are 
the public agencies with the legal responsibility to manage their seaports within their 
jurisdictional boundaries for public trust purposes including maritime commerce, navigation, 
fisheries and water-dependent public uses.  Moreover, the freight hub, facility-based cap, freight 
facility performance target, and facility-based mobile source measures would unlawfully require 
the ports to regulate emissions outside of their jurisdictional boundaries and regulate vessels 
subject to the international MARPOL Treaty.  (U.S Const.. art. 6, cl. 2; 33 U.S.C. §§1901 et seq.) 
 
We request that the final SIP Strategy exclude reference to the freight hub, facility-based cap, 
freight facility performance target approach, as well as any other iteration of these concepts.  In 
addition, while the ports agree with prioritizing funding programs to encourage early actions in 
the region, we emphasize that any sort of regulatory strategy should not preclude the industry’s 
ability to secure grant funding for their early actions, nor should any regulatory requirements be 
applied only to the region.  Such an approach would be counter to the state’s economic 
competitiveness goals and would put the freight operators within the South Coast at a 
disadvantage. For example, facility emission caps or port backstop rules could effectively 
disqualify those companies and agencies from receiving grants because grant funds cannot 
typically be used for regulatory compliance.   
 
The ports appreciate this opportunity to provide comments on the State SIP Strategy.  We look 
forward to continuing to work with the California Air Resources Board on advancing our shared 
goals for clean air in the South Coast region. 
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January 20, 2016 
 
 
 
Geoffrey L. Wilcox, Esq. 
EPA Docket Center 
U.S. Environmental Protection Agency 
Mailcode: 2822T 
1200 Pennsylvania Avenue, NW. 
Washington, DC 20460-0001  
 
Re: Docket No. EPA-HQ-OGC-2015-0677 

U.S. Environmental Protection Agency  
Proposed Consent Decree, Clean Air Act Citizen Suit:  
Sierra Club, et al. v. EPA, No. 2:15-cv-3798-ODW (ASx) (C.D. CA.) 

 
Dear Mr. Wilcox: 
 

On behalf of the City of Long Beach acting by its Harbor Department and the City of Los 
Angeles acting by its Harbor Department (collectively, the Cities or the ports), we appreciate the 
opportunity to provide comments in response to the U.S. Environmental Protection Agency’s (EPA) 
Proposed Consent Decree, Clean Air Act Citizen Suit: Sierra Club, et al. v. EPA, No. 2:15-cv-3798-
ODW (ASx) (C.D. CA.) (Proposed Consent Decree), as re-published in the Federal Register on 
December 21, 2015 (Federal Register, Vol. 80. No 244) (the Notice). 
 
I. The Proposed Consent Decree Does Not and Cannot Compel EPA to Take Final Action on  

Control Measure IND-01 Because It Is Not Properly Before EPA. 
 

The Cities reiterate our initial comments submitted on November 20, 2015 that the Proposed 
Consent Decree does not and cannot incorporate South Coast Air Quality Management District’s 
(SCAQMD) Control Measure IND-01: Backstop Measure for Indirect Source of Emissions (IND-01) 
(November 20, 2015 Letter to EPA re: Docket No. EPA-HQ-OGC-2015-0677, attached hereto as 
Attachment 1 and incorporated as if fully set forth).  Control Measure IND-01 would unlawfully 
designate the port portions of the Cities as “indirect sources,” and then codify the voluntary San Pedro 
Bay Ports Clean Air Action Plan (CAAP) program into law as Rule 4001.  As explained further below, 
Control Measure IND-01 and its proposed implementing Rule 4001 are not properly before EPA for 
approval (80 FR 63640).  Therefore the Proposed Consent Decree must be modified to expressly 
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indicate that EPA’s final action on SCAQMD’s 2012 Air Quality Management Plan regarding 
attainment of the 2006 fine particulate matter (PM2.5) National Ambient Air Quality Standard (2012 
PM2.5 AQMP) does not include Control Measure IND-01.  In addition, EPA must expressly state in any 
final approval, disapproval, or conditional approval pursuant to the Proposed Consent Decree that its 
action does not include Control Measure IND-01. 
 

The Notice and terms of the Proposed Consent Decree (¶ 1) require EPA, by March 15, 2016, to 
take final action on the portions of the February 13, 2013 submission of SCAQMD’s 2012 PM2.5 
AQMP.  The Cities previously submitted a Comment Letter on November 19, 2015 to EPA re: Docket 
No. EPA-R09-OAR-2015-0204 (November 19, 2015 Letter), which is attached hereto as Attachment 2 
and incorporated as if fully set forth.  Both the November 19 and November 20, 2015 Letters explain 
that Control Measure IND-01 is not properly before EPA for approval (80 FR 63640) because it was 
expressly removed from the 2012 PM2.5 AQMP during the SCAQMD Governing Board’s public hearing 
on December 7, 2012.  (Proof of this fact is shown in Attachment 2, Exhibit 17.)  SCAQMD 
subsequently submitted this version of the 2012 PM2.5 Plan to the California Air Resources Board 
(CARB).  The CARB Board, which is the only entity authorized to make State Implementation Plan 
(SIP) submittals, has never authorized the submittal of Control Measure IND-01 or Proposed Rule 4001 
to EPA for inclusion as part of California’s SIP for the South Coast Air Basin.  On February 13, 2013, 
the CARB Executive Officer submitted the 2012 PM2.5 AQMP to EPA without Control Measure IND-
01.  In fact, the 2012 PM2.5 AQMP contained in federal Docket No. EPA-R09-OAR-2015-0204 has 
Control Measure IND-01 crossed out and thus confirms that it was removed from the 2012 PM2.5 
AQMP before submittal to CARB and EPA.  (See Attachment 2, Exhibit 17.)  Therefore, the version of 
the 2012 PM2.5 AQMP that is subject to EPA’s Proposed Consent Decree rulemaking plainly excludes 
Control Measure IND-01. (80 FR 63640).  The record upon which EPA is relying upon for the 
rulemaking does not include Control Measure IND-01.  Accordingly, the Proposed Consent Decree must 
be amended to clearly indicate that EPA’s final action does not include Control Measure IND-01.  
Further, EPA’s final approval, disapproval, or conditional approval must expressly state that its action 
does not include Control Measure IND-01. 
 
Thank you again for the opportunity to comment on the proposed action. 
 
Sincerely, 
 
 
 
Heather A. Tomley  Christopher Cannon 
Director of Environmental Planning  Director of Environmental Management 
Port of Long Beach  Port of Los Angeles 
 
CC:TD:yo 
APP No.: 160114-500 SCAQMD Indirect Source Rule 
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Attachments 
 

1) November 20, 2015 Letter from City of Long Beach acting by its Harbor Department and City of 
Los Angeles acting by its Harbor Department to U.S. Environmental Protection Agency Re: 
Docket No. EPA-HQ-OGC-2015-0677- 

 

2) November 19, 2015 Letter from City of Long Beach acting by its Harbor Department and City of 
Los Angeles acting by its Harbor Department to U.S. Environmental Protection Agency Re: 
Docket No. EPA-R09-OAR-2015-0204 

 
cc: Jon Slangerup, Chief Executive, Port of Long Beach 
 Gene Seroka, Executive Director, Port of Los Angeles 
 Richard Cameron, Managing Director, Port of Long Beach 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Barbara McTigue, Deputy City Attorney, City of Long Beach  
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Jared Blumenfeld, Administrator, EPA, Region 9 
 Deborah Jordan, Director, Air Division, EPA, Region 9 
 Elizabeth Adams, Deputy Director, Air Division, EPA, Region 9 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 
 Doug Ito, Chief, Freight Transportation Branch, CARB 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
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January 31, 2014 
 
VIA E-MAIL – rpasek@aqmd.gov 
 
 
Mr. Randall Pasek, Ph.D. 
Planning Manager, Off-Road Section 
Mobile Source Division 
Science and Technology Advancement 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 

 
Re: Comments on South Coast Air Quality Management District Proposed Rule 4001 — 

Maintenance of AQMP Emission Reduction Targets at Commercial Marine Ports 
 
Dear Mr. Pasek and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB”) and the City of Los 
Angeles acting by and through their respective Harbor Departments (“COLA”), and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
comments on the South Coast Air Quality Management District’s (“District”) recently published 
draft “Proposed Rule 4001 – Maintenance of AQMP Emission Reduction Targets at Commercial 
Marine Ports” (“PR 4001”), which attempts to implement “Stationary Source Measure IND-
01—Backstop Measures for Indirect Sources of Emissions from Ports and Port-related 
Facilities” (“Measure IND-01”) in the 2012 Air Quality Management Plan for the South Coast 
Air Basin (“AQMP”). 

As the District is well aware, the Cities have been dedicated, innovative, and effective 
leaders in the efforts of public agencies to improve air quality despite the fact that we have no air 
quality regulatory authority or control over emissions sources.  The potential of additional 
regulation by the District in the form of PR 4001 on the ports of Long Beach and Los Angeles 
(“Ports”) brings significant uncertainty that will have broad negative effects on the goods 
movement industry and the economy as a whole, and destroys the voluntary, collaborative 
partnership among the Cities, industry and all of the air agencies that has led to unparalleled 
emission reductions.  PR 4001 raises questions of fairness and unacceptable delegation of 
responsibility from federal, state and local air regulators to individual cities. 
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The Cities have previously commented on, and objected to PR 4001 and Measure IND-
01, and have expressed our grave concerns about the District’s rulemaking approach, attempting 
to craft an ostensible “backstop rule” that would regulate the Cities and their respective Ports in 
an unprecedented manner.  This letter provides the Cities’ comments on PR 4001 and the 
District’s Preliminary Draft Staff Report (“PDSR”) for PR 4001 and concludes that: 

I. The substance of Measure IND-01 and PR 4001 is deeply flawed from technical, 
jurisdictional, legal, and public policy perspectives, in ways that cannot be cured; 

II. District is acting beyond its authority to adopt PR 4001; 

III. The procedural process for development, public participation and adoption of 
Measure IND-01 and PR4001 is similarly flawed under both state and federal law; 
and 

IV. Measure IND-01 and PR 4001 fail the requirements for inclusion in a State 
Implementation Plan (SIP) under the federal Clean Air Act and applicable state law 
and their existence within the SIP threatens the its success. 

 
Each of these four conclusions is explained in detail below. 
 

I. SUBSTANTIVE FLAWS IN PR 4001 
 

A. There Is No Demonstrated Need for PR 4001 
 
 The District has failed to and cannot provide any demonstration of “need” or justification 
for either Measure IND-01 or PR 4001.  The District’s persistent demand for the Cities – and the 
Cities alone – to be subjected to a redundant rule to “backstop” existing and effective emission 
regulations, reduction plans and policies is arbitrary, discriminatory, and remains unjustified by 
evidence or legal authority. 
 
 We respectfully point out that the District previously proposed a “port backstop rule” as a 
“Mobile Source Measure MOB-03” (“Measure MOB-03”) as part of the District’s 2007 Air 
Quality Management Plan, although Measure MOB-03 included as regulated parties, the port-
related emission sources.  However, following the Cities’ objections to that similarly-unjustified 
proposal, the California Air Resources Board (“CARB”) excluded the Port-related emission 
reduction targets and the proposed MOB-03 “backstop” measure from the 2007 SIP.  Despite 
that rejection, and despite its repeated and manifest failure to demonstrate any legitimate need 
the District  introduced an even more unjustified form of backstop that targets the Cities alone, in 
the form of PR 4001. 
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 Implementation of PR 4001 would transform the Cities’ voluntary San Pedro Bay Ports 
Clean Air Action Plan (“CAAP”) into the District’s mandatory regulation of the Cities.  The 
CAAP was a voluntary cooperative effort of Cities and all of the air regulatory agencies 
(including the District, CARB and the United States Environmental Protection Agency 
(”USEPA”) designed to encourage the industry operators of emission sources to go beyond 
regulation.  PR 4001 would improperly and illogically subject the Cities to the District’s 
regulation for industry’s failure to achieve anticipated emissions reductions from equipment not 
operated, owned or controlled by the Cities, or even to the potential loss of federal and state 
funding for emission reduction measures if the PR 4001 is adopted and included in the SIP and 
approved by the USEPA. 
 

As the Cities have previously shown, there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard. PR 4001 is unnecessarily 
duplicative of regulations already in place for port-related sources.1  This violates the federal 
Clean Air Act and State of California Health & Safety regulations that require SIP provisions to 
be “necessary.”   The Ports’ 2012 air emissions inventories show that diesel particulate emissions 
(DPM) have been reduced by 80% over the seven year period between 2005 and 2012, exceeding 
the commitments we made for 2014 and 2023 in the CAAP.  Further, the Cities estimate that by 
2014, 98% of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur 
as the result of regulations adopted by CARB and the International Maritime Organization 
(IMO).2  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ CAAP. 

 
B. A  VMEP Should Be Used To Achieve Reductions Rather than Rulemaking 

 
 To the extent the District may be seeking to ensure the emission benefits of the Cities’ 
voluntary vessel speed reduction incentive program, there is a more appropriate and focused 
method in the form of the USEPA’s policy and guidance for the Voluntary Mobile Source 

                                                 
1 The term “port-related sources” may occasionally be used in this letter, merely for convenience and consistency 
with usage of that colloquial term by the District, as shorthand for the range of discrete sources of air emissions, 
mostly mobile, which happen to operate at or near the geographic boundaries of the respective Ports.  The Ports 
themselves, however, are “non-operating ports” and therefore not “sources” of emissions, and there is no statutory 
reference to anything called “port-related sources” for purposes of air quality regulation.  The Cities are 
governmental entities having jurisdiction over defined geographic areas, like the District, and are no more the 
“sources” of emissions than is the District. 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 



Mr. Randall Pasek 
January 31, 2014 
Page 4 
 
 
 

  
 

 

Emission Reduction Program (VMEP).  This USEPA policy provides an established process to 
grant SIP credit for emission reductions resulting from voluntary mobile source measures that go 
beyond existing regulations.  The VMEP approach was intended for exactly the type of 
successful voluntary program such as the Cities’ landmark CAAP, and should be used to account 
for the 2% of port-related emissions not currently backstopped by regulation.    Use of the VMEP 
would allow the continuation of a successful voluntary approach that has industry support 
eliminating the risk of cargo diversion that would be caused by the uncertainty inherent in the ill-
conceived regulatory structure of PR 4001. 
 

The USEPA’s established VMEP process that was conceptualized for programs such as 
the Cities’ vessel speed reduction incentive program and other CAAP measures is a feasible and 
preferable alternative to PR 4001 as it will accomplish the objectives sought by Measure IND-01 
and PR 4001 and ensure that the emissions reductions achieved by the program are credited in 
the SIP.  Further, a VMEP, which can be implemented by a memorandum of understanding, will 
achieve the same emissions reductions while allowing grant funds to continue to remain 
available for actions going beyond regulations and will do so in a collaborative manner.  It will 
also encourage other port partners, as well as cities and regions throughout the nation, to develop 
and pursue innovative voluntary programs and solutions that best fit their needs to improve air 
quality and public health.  The Cities are open to discussing mechanisms, contractual or 
otherwise, by which the Cities and the District can formalize a VMEP to ensure the voluntary 
emission reductions are maintained in future years. 
 

C. PR 4001 Emissions Reduction Target Methodology is Flawed 
 
Table 5 of the District’s Preliminary Draft Staff Report shows the overall combined 2014 

target emission reduction of 75% resulting from the application of the Cities’ CAAP 2014 
emissions reduction goals for NOx, SOx, and DPM compared to the CAAP 2005 baseline, but 
fails to specify a mechanism to harmonize the AQMP inventory values with the Cities’ reported 
air emissions inventories.  Furthermore, the use of a fortuitous similarity in ‘percent reduction’ 
cannot be the basis of any type of backstop rule. 
 

Since the 2012 Final AQMP emissions inventory uses a baseline year of 2008 that 
includes the Cities’ 2008 emissions inventories, the 2005 baseline emissions should be replaced 
with the more appropriate 2008 emissions estimates to determine the overall PM2.5 equivalent 
emissions reduction target.  Based on the Cities’ calculation, using the District staff’s 
methodology, by applying the CAAP reduction factors to the 2008 baseline inventory, the 
overall combined target PM2.5 equivalent emission reduction is 68%, as shown in the following 
table: 
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Emissions Inventory NOx SOx PM2.5 PM2.5Eq
(tons per day) 

CAAP 2005 Baseline1, 3 87.45 33.39 4.73 28.54 
Ports Combined 2008 Total Port-Related 
Emissions2, 3  78.6 25.5 3.7 22.7 
CAAP 2014 Reduction4 22% 93% 72%* ----- 
2014 Estimated Inventory3 68.21 2.34 1.32 7.34 
Overall PM2.5 Equivalent Reduction Between 2008 and 2014 68% 
1 From Table 2 of Preliminary Draft Staff Report for PR 4001 
2 From Table 3 of Preliminary Draft Staff Report for PR 4001 
3 2005 and 2008 emissions are based on the Ports’ 2011 emission estimation methodologies. 
4 CAAP 2014 Bay-Wide Standards emission reduction goals for NOx, SOx and DPM  
*Please note that that the CAAP 2014 emission reduction goal of 72% is for DPM, not for PM.   
 

In determining the 2014 emission reduction targets for PR 4001, District staff applied the 
Basin-wide percent reductions from 2008 to 2014 and 2019 to the Cities’ 2008 inventory to 
arrive at the forecasted net emissions reduction percentages of 75% for 2014 and 2019 (page 11 
of Preliminary Draft Staff Report).  This approach is not appropriate because the Basin-wide 
percent reductions are based on an inventory of emissions from overall sources (including non-
port-related) in the South Coast Air Basin (SCAB).  Therefore, the approach taken in PR 4001, is 
not directly applicable to what the Rule describes as “port-related emissions.”  Since the SCAB 
estimates include emissions from what the District erroneously describes as the “port-related 
source” categories, as well as sources operating elsewhere in the SCAB, the 75% emission 
reduction target specific to the ports of Long Beach and Los Angeles is questionable.  As an 
example, SCAB-specific emissions from heavy-duty vehicles includes emissions from all heavy-
duty trucks operating in the basin, including those associated with construction activities, public 
fleets, utility, intrastate, interstate, and drayage trucks, while the ports-specific heavy-duty truck 
emissions inventory only includes activity and emissions associated with port-related drayage 
trucks. 

 
It is also important to note that the District’s December 2013 Preliminary Draft Staff 

Report for PR 4001 erroneously assumes that PM2.5 emissions are equivalent to diesel particulate 
matter (DPM) emissions.  The Cities’ 2014 CAAP emission reduction goal of 72% is specific to 
DPM, not PM2.5 as assumed in the calculation of the PM2.5 equivalent emissions reduction goal of 
75%.  Each of the Port’s annual air emissions inventories separately estimate DPM and PM2.5.  
As shown in their annual reports, the resulting emissions of DPM and PM2.5 are not equivalent.  
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Please refer to Table 8.4 of the Port of Long Beach 2012 Air Emissions Inventory Report3 and 
Table 9.4 of the Port of Los Angeles 2012 Inventory of Air Emissions Report4.   

 
 A comparison of the PM2.5 equivalent factors used in the 2007 AQMP , 2012 AQMP, and 
PR 4001 shows that there is inconsistency in how the PM2.5 equivalent factors were derived and 
applied, as shown in the table below: 
 
  PM2.5 Equivalent Factors 

 VOC NOx PM2.5 SOx 
2007 AQMP 0.04 0.10 1.00 1.52 
2012 AQMP 0.02 0.07 1.00 0.53 
PR 4001  NA 0.07 1.00 0.53 

 
 In the 2007 AQMP, emissions reductions were simulated between 2005 and 2014, 
whereas for the 2012 AQMP, emissions reductions were simulated between 2008 and 2014. In 
the 2007 AQMP, the effect of each pollutant precursor’s reduction on the 2014 
PM2.5concentration was considered on an annual basis, while the 2012 AQMP considers 24-hour 
PM2.5concentrations.  Also, the 2007 AQMP used the annual PM2.5 concentration which was  
based on the average concentrations from all air monitoring stations in the South Coast Air 
Basin, while the 2012 AQMP only uses the average from six regional locations—Riverside-
Rubidoux, Downtown Los Angeles, Fontana, Long Beach, South Long Beach, and Anaheim.  
The Basin-averaged conversion factors resulting from the 2007 analysis were submitted as part 
of the 2007 SIP (Appendix C, of the CARB staff report, “PM2.5 Reasonable Further Progress 
Calculations”) and were approved by the USEPA.  
 

In addition, PR 4001(c)(6) defines “PM2.5 Equivalent” as “the aggregate of the NOx, 
SOx, and PM2.5 emissions (in tons per day) as defined by the following formula provided in the 
Final 2012 AQMP: 
 

PM2.5 Equivalent = 0.07 * NOx + 0.53 * SOx + 1.0 * PM2.5 
 
 The formula provided in PR 4001 does not reflect the PM2.5 equivalent formula provided 
in the Final 2012 AQMP, which includes emissions of VOCs in the calculation.  In PR 4001, 
without explanation, the District has erroneously “dropped” the contribution of VOC from the 
PM2.5 equivalent formula, although the District’s emissions modeling simulation shows VOCs as 
a contributing factor. 
 
                                                 
3 Port of Long Beach 2012 Air Emissions Inventory. www.polb.com/emissions 
4 Port of Los Angeles 2012 Inventory of Air Emissions. www.portoflosangeles.org/environment/studies_reports.asp 
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 Given that there have been several revisions to the PM2.5 equivalent calculations, the text 
and formulae used in PR 4001 for those calculations do not appear consistent with previous 
approaches to such determinations.  Prior to proceeding any further with PR 4001, the Cities 
request a scientific technical evaluation and obtain confirmation from the USEPA that the 
revised PM2.5 equivalent factors and formula to calculate PM2.5 equivalent emissoins used in the 
2012 AQMP and in PR 4001 are appropriate. 
 

D. PR 4001 Fails to Provide an Accurate and Appropriate Definition of Emissions 
“Shortfall” 

 
PR 4001 would require the Cities to develop and submit an emissions reduction plan 

(“Plan”) identifying control strategies to eliminate some potential future “shortfall” in attainment 
of reduction targets.  The proposed rule, however, fails to identify the environmental baseline or 
other parameters that would be required in order for the Cities or the District to determine the 
extent of any emissions “shortfall” to be addressed in the potential Plan.  Under PR 4001, the 
existence of a “shortfall” would appear to be the necessary prerequisite to trigger some 
responsive action on the part of the Cities, but the draft text of PR 4001 fails to provide for a 
timely and objective process to ascertain when and whether such a “shortfall” may have arisen. 
 

The term “shortfall” first appears in the proposed rule in paragraph (d)(1)(A), where it 
appears to call for a Plan to report on progress in “meeting the shortfall.”  However, that would 
appear to be inconsistent with the structure of the proposed rule, i.e., under PR 4001, the District 
cannot require the Cities to submit an emissions reduction plan unless and until the annually-
reported emissions reductions “show that the percent reduction in PM2.5 from the baseline 
emissions is less than the reduction target” of 75% (Paragraph (e)(1)B)).  There would not be any 
“shortfall” identified until that time; therefore, it would be premature and illogical to require the 
Cities to submit a Plan that “reports the progress in meeting the shortfall.” 

 
To the limited extent that the draft text of PR 4001 describes the shortfall that might 

trigger the need to prepare a Plan, the provisions for annual estimating or reporting of the 
emissions appear imprecise and vague.  Also, paragraph (f) appears to contemplate that once a 
“shortfall” is determined to exist in one year, then the District could demand a revised Plan in 
following years if targets still are not met.  What happens if the shortfall is “corrected” in 
subsequent years and targets are again being met? 

 
PR 4001 fails to provide for any process for review or appeal of a possible District 

“determination” that a “shortfall” has occurred.  PR 4001 fails to provide adequate time for the 
Cities to prepare a Plan, if required, or adequate time or procedures for the Cities to study the 
proposed Plan, to conduct environmental review of the Plan, or to conduct public hearings and 
gather input on any Plan that may be deemed to be appropriate if PR 4001 is properly triggered. 
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Development of a Plan should not be mandated if any eventual determination of an 
emissions “shortfall” is due to reasons outside of the Cities’ control.  As previously stated, by 
2014, the emissions sources ostensibly targeted by PR 4001 are already controlled by state, 
federal, and international regulations.  Should there be a shortfall in attaining the emissions 
targets, it will likely be due to factors not caused or controlled by the Cities, and not due to any 
action or derelictions on the part of the Cities or their tenants or users.  The obligation to go 
through a burdensome process to prepare and approve a new Plan or to take active measures to 
make up for a shortfall in meeting emission reduction targets should not fall on the two Cities.  
The Cities are independent governmental entities who are not directly producing emissions or 
otherwise directly responsible for the targeted emissions or for the attainment of emission 
targets.  The Cities are certainly not air agencies created by federal or state law with specific 
regulatory authority to control emissions. 
 

E. PR 4001 Improperly Provides for Moving Emissions Reduction Targets 
 

PR 4001 paragraph (c)(4) defines the “Emissions Target” as the “emissions forecast that 
is based on the Ports’ 2008 baseline emissions forecasted for a specific year as provided in 
Appendix IV-A page IV-A-36 of the Final 2012 AQMP.”  This definition is confusing, as it is 
assumed that this reference is contained in the Final 2012 AQMP.  In the description of this 
measure in Appendix IV, page IV-A-36, only projected levels of NOx, PM2.5, and SOx are 
shown for calendar years 2014 and 2019.  However, PR 4001 and the District’s Preliminary 
Draft Staff Report discuss a 75% reduction in PM2.5 equivalent emissions in 2014 compared to 
2008 baseline levels.  Again, there is a clear inconsistency between PR 4001 and the text of 
Measure IND-01 as actually approved by the District’s Governing Board. 

 
PR 4001 paragraph (e)(2) requires the District’s Executive Officer to review the 

reduction target based on the latest information available including future year emission 
estimates in the 2016 AQMP and purports to allow the Executive Officer, by July 1, 2017 to 
“update,” if necessary, the emission reduction target.  This provision is unauthorized by IND-01 
or any other rule, regulation, plan or statute, and would unlawfully vest apparently unfettered 
power on the Executive Officer to change the previously-approved reduction targets.  By 
what authority would these targets be “revised” in the future?  Under what objective standards?  
What public process would the District’s Executive Officer need to follow in order to “develop” 
a proposed amendment to PR 4001 changing the targets?  What environmental review/public 
outreach processes would be required before the Executive Officer could change the reduction 
targets and how would the environmental/socioeconomic impacts of such changes be addressed?  
How would such a moving target affect the Cities, the port communities, tenants, users, and the 
existing plans and policies which have proven effective in attaining the agreed and approved 
reduction targets? 
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F. The Processes For Development, Approval and Disapproval of Emission Reduction 
Plans Are Flawed 

 
In the event the emissions reduction targets are not met, PR 4001 requires the Cities to 

submit an Emissions Reduction Plan “to address the emission reduction ‘shortfall’.”  In addition, 
PR 4001 dictates the public processes of other government agencies: “…the Ports shall conduct 
at least one duly noticed public meeting before the Plan is presented to each respective Board of 
Harbor Commissioners for approval.”  This is an improper attempt by the District to control and 
dictate the exercise of “discretion” conferred on the Boards of Harbor Commissioners regarding 
their own notice, agenda setting, public hearing procedures and substantive decision making 
processes under their own applicable governing laws and rules.  Neither the District’s staff nor 
its Governing Board can require approval of the District’s desired measures or override the 
discretion of the Board of Harbor Commissioners including decisions related to the management 
of the port or how port resources are allocated.   

 
Moreover, if the Board of Harbor Commissioners disagrees that a Plan is required or 

specific terms of a Plan requested by the District, what process is provided for resolution of such 
disagreements?  Under what authority would PR 4001 purport to allow the District’s Executive 
Officer, acting alone, without even District Governing Board authority, to “disapprove” a Plan or 
compel a Plan to be approved by the Cities’ own governing authorities?  Although the Cities 
dispute that the District can compel or disapprove a Plan at all due to conflicting governmental 
authority, certainly such approval or disapproval of any Emission Reduction Plan cannot be at 
the sole discretion of a single District staff member.   
 

G. PR 4001 Would Violate Constitutional Requirements of Due Process 
 

PR 4001 also raises several questions regarding violations of Due Process.  As noted 
above, PR 4001 would unlawfully purport to vest the District’s Executive Officer with unilateral 
authority to “approve” or “disapprove” a Plan submitted by the Cities, without any process for 
public hearing, review by the District Board, or other guarantees of procedural due process for 
those concerned about such actions.  PR 4001 also improperly fails to provide any requirement 
that the Executive Officer must make “findings” of “non-compliance” with some provision of 
paragraph (f)(1) of PR 4001, or that the Executive Officer’s decisions must be based on some 
reasonable and objective standards. 

 
PR 4001 fails to provide for the District giving the Cities any particular notice or 

justification for disapproval of a Plan, or any process for the Cities to seek review or appeal of 
the District’s disapproval. 
 

What would be the procedure if the PR 4001 triggered the obligation of the Cities to 
prepare a Plan, and the Cities duly submitted a Plan, but the District (either by its Executive 
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Officer or its Hearing Board) “disapproved” the Plan (per paragraph (f)(2)(C))?  The Cities 
would apparently be required to submit a revised Plan within 60 days of the disapproval; 
however, that time would not be sufficient for the Boards of Harbor Commissioners and their 
staffs to prepare a new revised Plan, to hold new “public meetings” and gather public input, or 
otherwise take meaningful action on the revised Plan.  PR 4001 fails to provide adequate time or 
process for the Boards of Harbor Commissioners to prepare, conduct CEQA review and public 
outreach, or to consider and approve a new revised Plan within the arbitrary 60 day time frame 
set by the rule. 
 

H. PR 4001 Improperly Changes the Definition of “Feasibility” In Control Strategies 
and Alternatives 

 
 PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Measure 
IND-01 as adopted by the District Governing Board.  Instead, PR 4001 (at paragraph (c)(1)) has 
changed the limitations on the proposed obligations of the Cities to achieve additional emissions 
reductions under PR 4001.  Previously, the proposed rule was described as requiring the Cities to 
“propose additional emission reduction methods …[but only] to the extent cost-effective 
strategies are technically feasible and within the Ports’ authority.”  PR 4001 has inexplicably 
omitted (at several points) the prior limitation on the Cities’ potential obligations to measures 
that are “technically feasible.”  Again, this is not consistent with the text of Measure IND-01 or 
any other legal or regulatory authority identified by the District.   
 

The Cities assert that feasibility must be defined as technically, operationally, 
commercially, financially, and legally feasible, and within the legal and jurisdictional authority 
of the Cities.  Further, the District must acknowledge that feasibility is also subject to the Cities’ 
and their Boards of Harbor Commissioners’ own legal and trustee obligations as governmental 
agencies under their City Charters and applicable laws. 
 

The District also fails to show how it expects the Cities as governmental agencies to 
legally overcome the same doctrines of international and federal preemption that prevent the 
District from regulating mobile sources such as ocean-going vessels, rail locomotives and trucks.  
If the District intends that the Cities shall be compelled to pay incentives for District programs if 
they are unable to legally regulate mobile sources, then again this raises the jurisdictional 
conflict with the Cities’ Boards’ independent governmental discretion and legal obligations to 
manage their properties and revenues to serve Tidelands purposes for the benefit of the State.  In 
this era of ever diminishing resources and increased competition the District is seemingly 
ignoring the lawful obligations of the Cities’ Boards and insisting they place District priorities 
(which they themselves cannot legally accomplish) before the established responsibilities of the 
respective City Boards.   
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I. The PR 4001 Enforcement Scheme is Unconstitutionally Vague and Impermissible 
 

PR 4001 does not describe how the District would determine the “consequences” for 
violation of PR 4001, nor does it identify how it would determine the sufficiency of the Cities’ 
efforts to manage activities within the Ports.  If the Cities were deemed to be in violation simply 
because the District may choose to “disapprove” a Plan or revised Plan, under what legal 
authority would the District purport to sanction the Cities in the event of some perceived 
“violation”? 

 
PR 4001 fails to provide objective standards appropriate for the District to judge the 

sufficiency of any plans or measures proposed by the Cities to achieve the emission reduction 
targets.  The proposed rule fails to provide sufficient detail at paragraph (f)(2)(F)(iii) as to what 
the consequence would be if the District were to disapprove a City’s revised Plan.  Also, the 
reference here that the Cities “shall be in violation of this Rule…” must be clarified. 

 
Similarly, the terse discussion of the Variance and Appeal Process outlined in paragraph 

(g)(1) and (2) of PR 4001 is vague and fails to identify criteria or the process for the Cities to 
petition the District Hearing Board for a variance.  PR 4001 also fails to explain the outcome 
should the District grant a variance.   

 
Both Measure IND-01 and PR 4001 are unconstitutionally vague in their failure to 

explain exactly what fines, penalties or other administrative enforcement would be imposed on 
the Cities in the event that targets are missed or the District’s Executive Officer disapproves a 
plan.  The District also fails to explain how it purports to impose penalties or corrective action 
against another governmental entity for failure of private third party emissions sources to achieve 
emissions reductions that such other governmental entity is also preempted from regulating. 

 
The District has failed to show any constitutional or statutory basis for requiring a 

governmental entity to devote public resources, pay exactions, administrative fines or suffer 
penalties for pollution caused by private entities.  Similarly, the District has not shown any 
authority for PR 4001’s attempt to shift onto the Cities liability for emission shortfalls by other 
parties assigned AQMP emissions reduction responsibility.  The District has failed to show how 
PR 4001 would not violate constitutional limitations requiring exactions or penalties imposed on 
a party to be reasonably related to and proportional to the party’s deleterious public impacts.  
This is especially true when PR 4001 only applies to the Cities, which are non-operating ports, 
while failing to include all parties involved in the CAAP including the other air agencies that 
jointly sponsored the CAAP, or actual owners and operators of emission sources.  The District 
also fails to define how it would allocate liability to COLB versus COLA, when they are two 
separate legal entities with independent Boards as decision makers that may approve different 
Plans or no Plan at all.  In any event, neither City is in direct control of the actual emissions 
sources and rudimentary principals of justice require that they should not be burdened with 
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sanctions, penalties, or Plan-writing responsibilities to cure the “shortfalls” of others or to act as 
a delegated air regulator that has no such authority. 

 
J. PR 4001 Fails to Consider Legal Limits on Grant Funding 

 
In the Cities’ actual operating experience, demonstration that proposed activities go 

beyond, rather than merely comply with, enforceable regulations, is a basic requirement in both 
state and federal grant funding applications.  The District has claimed that its adoption of PR 
4001 as an enforceable rule or regulation would not prevent the Cities from continuing to be 
eligible for the types of grant funding that the Cities have used successfully to fund emission 
reduction programs.  However, the District has failed to provide legal citation in support of how 
the governmental agencies typically funding such programs might continue to legally fund 
activities for the purpose of complying with existing mandates, without violating constitutional 
limits prohibiting payment to comply with the law as “gifts of public funds.”   
 

K. Reporting Requirements under PR 4001 are Excessive 
 

PR 4001 paragraph (f) requires annual revisions to the Emission Reduction Plan.  This is 
new and excessive regulation, well beyond backstopping achievement of 2014 targets, and is 
duplicative, unnecessarily burdensome, and has not been sanctioned or in any way approved by 
the District’s Governing Board.  Even CARB in its state oversight over the District’s plans, only 
requires three-year updates to the AQMP.  Furthermore, PR 4001 is placing greater air quality 
regulatory burden on the Cities (and their Ports) than the federal government places on AQMD 
or other air agencies. 

 
L. Annual Emission Inventory Requirements under PR 4001 are Inappropriate and 

Vague  
 

PR 4001 paragraph (d) outlines requirements for annual emissions reporting.  An initial 
inventory for 2014 would be required by November 2014 “from all port-related sources for the 
2014 calendar year based on actual activity information available prior to November 1st of the 
calendar year and projected activity information for the remainder of the year.”  Although 
Distract staff indicated that specific requirements for this November 2014 submittal would be 
provided, neither the rule nor the accompanying Staff Report list any specifics.  The Cities will 
incur additional costs based on this requirement to prepare a 2014 inventory based on incomplete 
data in November 2014.   

 
The majority of the sources tracked in the Cities’ current emission inventories of port-

related sources are not owned, operated or controlled by the Cities.  Therefore, emissions 
inventories that will be used to evaluate compliance with PR 4001 should only include those 
port-related sources over which the Cities have direct control. 
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II. LACK OF AUTHORITY 
 

A. PR 4001 is NOT Consistent with the District’s Governing Board Approved Control 
Measure IND-01  

 
 Control Measure IND-01 provided a description of the Cities’ successful CAAP and its 
various emissions reduction goals:  “This AQMP Control Measure is designed to provide a 
“backstop” to the Ports’ actions to provide assurance that, if emissions do not continue to meet 
projections, the Ports will develop and implement plans to get back on track, to the extent that 
cost effective and feasible strategies are available.”  (Final 2012 AQMP Appendix IV-A, page 
3).  PR 4001, by contrast, describes its purpose differently:  “The purpose of this rule is to 
establish actions to be taken in the event that emissions from port-related sources do not meet the 
emission targets assumed in the Final 2012 Air Quality Management Plan for the purpose of 
meeting the federal 24-hour PM2.5 standard in 2014 and maintenance of attainment in subsequent 
years” (PR 4001 paragraph (a)).  District Staff has apparently drafted PR 4001 so as to eliminate 
the references in Measure IND-01 as adopted by the District’s Governing Board to backstopping 
the Cities CAAP targets to the extent cost effective and feasible strategies are available and has 
replaced that “backstop control measure” with a traditional regulation by the District to meet 
District-set targets.    
 
  In addition, the District Staff (apparently without Board approval) has changed the 
concern from assuring “the attainment demonstration” for 2014 PM2.5 emission targets (as 
described in the 2012 AQMP) to add “maintenance of the air quality standard in subsequent 
years.”  (PR 4001 paragraph (a)).  This change adds a new undefined and open-ended element 
into PR 4001 that is not consistent with Control Measure IND-01 as publicly adopted by the 
District’s Board in February 2013. Most importantly, to the extent the provisions of PR 4001 
vary in purpose and scope from Measure IND-01, they are not authorized by the District 
Governing Board.  

 
B. The District Fails to Show Any Basis to “Indirectly” Regulate Mobile Sources or 

Delegate Authority Without Clean Air Act Waivers from the USEPA 
 
The District has failed to show any constitutional or statutory basis for attempting to 

regulate mobile sources “indirectly” that it is preempted from regulating directly.  The District’s 
use of the term “port related sources” appears to be a euphemism for “mobile sources” that may 
be located at or operate at the areas governed by the Cities.  “Mobile sources” of emissions are, 
of course, generally beyond the limited regulatory authority conferred by the Legislature on local 
or regional districts.  (e.g., Health & Safety Code § 40001(a); also see, 76 Ops. Cal. Atty. Gen. 
11 (1993); 75 Ops. Cal. Atty. Gen. 256 (1992); 74 Ops. Cal. Atty. Gen. 196 (1991); 73 Ops. Cal. 
Atty. Gen. 229, 234-35 (1990).)   
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The District has failed to show any authority for attempting to regulate mobile sources by 

making another governmental entity that lacks any air regulatory authority its agent for 
enforcement of its desired mobile source emission reductions.  (See, e.g., Association of 
American Railroads et al. v. South Coast Air Quality Management District et al., 622 F.3d 1094, 
1096 (9th Cir. 2010), invalidating several train-idling emissions rules enacted by the District, on 
the basis of federal preemption under the Interstate Commerce Termination Act of 1995 
(ICCTA).)  Moreover, the District does not have mobile source regulatory authority itself to 
delegate, as it does not have a waiver under the Clean Air Act from the USEPA.  The District 
should instead work on stronger regulations from USEPA or CARB, which does have certain 
USEPA waivers to regulate mobile sources.   

 
PR 4001 impermissibly requires the Cities to become air pollution control agencies, 

responsible for “achieving” reductions of emissions that are actually from other private parties 
that operate or control equipment largely used in goods movement within the geographic 
boundaries of the Cities.  There is no statutory or other legal basis for imposing such a 
requirement on another governmental agency.  For example, does this mean that a city that has a 
significant number of factories or refineries within its borders becomes a stationary source and 
indirect source for those emissions?  Evidently the District does not distinguish between 
“operating ports” such as the Port of Charleston, S.C., which actually operates the terminals 
within the port, and “non-operating ports” such as the Cities, which are landlords that do not 
operate the marine terminals and other facilities within the harbor districts. 

 
The emission reduction plan required by PR 4001 strongly resembles the State 

Implementation Plan requirements of the Clean Air Act (42USC§7410). Specifically PR 
4001(f)(1)(A)(i) states, “…Ports shall engage [CARB, USEPA and the District] to discuss legal 
jurisdiction and authority to implement potential strategies to address the shortfall…” Based on 
the Clean Air Act, the enforcing agency should be the state of California through CARB and the 
District; however, PR 4001 places the burden of enforcement of emission reductions on the 
Cities.  Based on this, if the port-related sources don’t meet the emission reduction target 
specified by PR 4001, it should be the District and/or CARB that are responsible for preparing 
and enforcing the emission reduction plan against the emissions sources.  If the District insists 
that the Cities prepare an emission reduction plan, then the plan must be subject to the limits on 
authority, preemption and feasibility issues described above.  Further, USEPA, CARB and the 
District should provide funding to the Cities to support programs for incentives, since the Cities 
will no longer have available grant funding for voluntary programs.   
 

C. PR 4001 Violates Cities’ Charter Authorities and Tidelands Obligations 
 
Control Measure IND-01 and PR 4001 are illegal, abusing the District’s limited statutory 

power in an unprecedented manner that exceeds its authority.  There is no legal precedent or 
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authority for the District’s attempted regulation of the Port Authorities of the Cities, or the 
District’s imposition of an arbitrary, unnecessary and discriminatory rule on the Cities,  and 
thereby dictate the Cities’ governing Boards of Harbor Commissioners’ (“Boards”) decisions 
regarding the exercise of their police power authority, the management of their respective 
properties and expenditures of the Cities in order to satisfy the District-defined targets for a 
single district within the State.   

 
PR 4001 acknowledges that funding will be necessary to implement a plan to satisfy 

District targets, but fails to provide District funds or specify the source of such funds.  The 
District cannot legally compel the Cities’ Boards to make expenditure of Tidelands Trust 
revenues for the purpose of incentives or funding emission reduction programs as contemplated 
in District enforcement activity under PR 4001.  Such proposed unfettered District authority 
would unlawfully supplant the trustee judgment and legal obligations of the Cities to operate the 
port properties and their revenues solely for the benefit of the entire State of California under the 
Tidelands Trust doctrine (promoting maritime commerce, navigation and fisheries) rather than 
for limited municipal or a single District’s purposes. 

 
Worse yet, PR 4001 proposes that a single District Executive Officer acting alone (rather 

than the District’s full Governing Board) would wield the sole discretion to approve or 
disapprove the independent jurisdictional decisions of the Boards regarding conditions they 
impose on their properties or expenditures of their Harbor Revenue Funds, violating the 
Tidelands Trust and the Cities’ charters. 

 
D. There is No Statutory Authority for District to Impose PR 4001 On Cities 

 
The District has failed to cite any statutory authority for regulating the Cities—

governmental entities—as purported “sources” of emissions. As the Cities have repeatedly 
explained, neither the Cities nor the Ports are “sources” of emissions—direct, indirect, or 
otherwise.  The District has not provided any authority that would support the District’s 
attempted characterization of the Cities, or the Ports, as “indirect sources” of emission, solely 
based on the confluence of distinct privately-owned activities, vessels, vehicles, equipment, and 
uses within the geographic area and jurisdiction of the respective Ports. 

 
“An air pollution control district, as a special district, ‘has only such powers as are given 

to it by the statute and is an entity, the powers and functions of which are derived entirely from 
the Legislature.’” (74 Ops. Cal. Atty. Gen. 196 (1991)[citations omitted].)  “No matter how 
altruistic its motives, an administrative agency has no discretion to promulgate a regulation that 
is inconsistent with the governing statutes.”  (Terhune v. Superior Court (1998) 65 Cal.App.4th 
864, 874.)  The District has failed to cite any statute or grant of authority from the Legislature for 
the proposed PR 4001. 
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Under the District’s 2007 Air Quality Management Plan, a proposed “Port Backstop 
Rule” was proposed as a “Mobile Source Measure MOB-03” that defined the operators of marine 
terminals and rail yards, as well as the Cities, as indirect sources, Measure IND-01 and PR 4001 
inexplicably exclude the operators of the mobile sources that had been in MOB-03 and instead 
propose to regulate and punish solely the Cities, effectively insulating from responsibility, the 
private sector entities that do own, operate and control the equipment producing the emissions. 

 
The District Staff has previously referred to a clearly erroneous, overbroad interpretation 

of Health & Safety Code §§40716 (a)(1); 40440 (b)(3), as potential authority for attempting to 
justify Measure IND-01 and PR 4001 as forms of indirect source review, as applied to the Cities. 
However, such lax interpretations apparently ignore the Legislature’s explicit limitations on any 
such “indirect source” regulatory authority—precluding application of PR 4001 against the 
Cities (e.g., Health & Safety Code § 40716(b):  “Nothing in this section constitutes an 
infringement on the existing authority of counties and cities to plan or control land use, and 
nothing in this section provides or transfers new authority over such land use to a district.”)  

 
Similarly, any District reliance on Health & Safety Code § 40440 is clearly misplaced. 

The introductory clause of § 40440(b)(3), for example, states that indirect source controls must 
be “[c]onsistent with Section 40414.”  Importantly, Health & Safety Code §40414 [specifically 
governing the District] states: “No provision of this chapter shall constitute an infringement on 
the existing authority of counties and cities to plan or control land use, and no provision of this 
chapter shall be interpreted as providing or transferring new authority over such land use to 
either the south coast district, the Southern California Association of Governments, or the state 
board.”  Not only does this provision apply generally to Chapter 5.5 [governing the District] but 
it is also specifically referenced in § 40440(b)(3), leaving little doubt that any District rule 
related to indirect source controls may not overreach or infringe on the Cities’ police power to 
control land use in their jurisdictions or Tidelands Trustee duties for benefit of the State. 

 
Finally, the District Staff’s reference to two cases involving the very distinct “indirect 

source review” adopted by the San Joaquin Valley APCD is misplaced.  Those cases, California 
Building Industry Association  v. San Joaquin Valley Air Pollution Control District, 178 Cal. 
App. 4th 120 (2009) and Nat’l Ass’n of Home Builders v. San Joaquin Valley Air Pollution 
Control District, 627 F. 3d 730 (9th Cir. 2010), involved quite different circumstances and a 
distinct and specific statute permitting an indirect source review program and in-lieu fees to be 
imposed on new construction sites.  The holdings of those cases were narrow, and based on the 
nature of the emission sources being regulated.  “Because the court’s approval of the rule 
depended on the nature of the source being regulated, mobile non-road construction equipment, 
indirect sources are not categorically permissible after NAHB.”  (39 ECOLOGY LAW 
QUARTERLY 667 (2012).)  Those cases are thus irrelevant, and do not support District Staff’s 
assertion of some authority for the District to impose rules on the Cities under the guise of 
Measure IND-01 or PR 4001. 
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III. PROCEDURAL FLAWS  
 

A. General Comments 
 

The PR 4001 developmental and procedural process is on an accelerated timeline that is 
unusually short for a rule of this unprecedented nature that has generated such controversy and 
so many unanswered questions from other public agencies and stakeholders.  The District should 
provide a comprehensive rule development schedule, including key milestones of staff report 
revisions, staff report analyses, workshops, workgroup meetings, etc. and provide the 
stakeholders, and the public adequate time for review and comment after release of actual 
substantive information necessary to evaluate the proposed rule.  

 
Instead, the District was late with release of the actual text of PR 4001, not releasing it 

until November 26, 2013.  The text of the PR 4001 is severely lacking explanation of many 
material elements, leaving continued unanswered questions that had been posed literally for 
years, even under the development of Measure IND-01 and early working group consultation 
meetings.  The Preliminary Draft Staff Report for PR 4001 offers little help, as the Staff Report 
does not contain technical data and analyses necessary for a complete review.  The PR 4001 
Preliminary Staff Report lacks substance and does not meet important specificity requirements 
(see specific comments below related to the Preliminary Staff Report). 

 
Lastly, the District’s environmental assessment of the PR 4001 has also been extremely 

flawed and we incorporate by reference the comment letters previously submitted by the Cities 
on the Notice of Preparation and Recirculated Notice of Preparation under the California 
Environmental Quality Act, which are attached hereto. 
 

B. The District’s Preliminary Draft Staff Report on PR 4001 Fails to Comply With 
Statutory Requirements for Rule Adoption  
 

 The District’s December 2013 Preliminary Draft Staff Report fails to comply with 
statutory requirements for rule adoption as discussed below. 
 

1. Non-compliance with Health & Safety Code § 40440.5 – Notice of Proposed 
Action:   

 
The District must give public notice of the Board hearing to consider PR 4001 not less 
than 30 days prior to the hearing date, and must include specified information in that 
Notice:   
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(a) A “summary description of the effect of the proposal” as required by Section 
40725(b);  

(b) Description of the air quality objective of the rule, and reasons for the rule;   
(c) A list of supporting information and documents relevant to the PR 4001, and any 

environmental assessment; and  
(d)  A statement that a staff report on the proposed rule “has been prepared” and the 

contact information to obtain that staff report.5   
(e) The statutes further specify the required contents of the Staff Report that must be 

prepared and made available at least 30 days prior to the hearing date: 
 
Whenever the proposed rule or regulation will significantly affect air quality or 
emissions limitations, the staff report shall include the full text of the proposed 
rule or regulations, an analysis of alternative control measures, a list of reference 
materials used in developing the proposed rule regulation, an environmental 
assessment, exhibits, and draft findings for consideration by the District 
Governing Board pursuant to Health & Safety Code §40727.  Further, if an 
environmental assessment is prepared, the staff report shall also include social, 
economic, and public health analyses. 

 
2. Non-compliance with Health & Safety Code § 40727 – Required Findings:   

 
Before the District’s Board could approve the PR 4001, it would need to make the 

findings required by Section 40727 (and to provide the public with sufficient 
information/substantial evidence in the record to support those mandatory findings).  The 
District’s Preliminary Draft Staff Report (December 2013) fails to satisfy these 
requirements.  The findings must address: 

 
(a)  “necessity” – Since PR 4001 is by definition a “backstop” measure intended to 

address emissions issues that are not currently a problem (and which are not shown 
to be likely to occur), it is inherently difficult for the District to make such a finding 
of “necessity” for the rule (also see the detailed discussion demonstrating the 
District’s failure to demonstrate “necessity” for PR 4001 set forth above). 
Moreover, the District Governing Board found Measure IND-01 necessary in the 
2012 AQMP, but not PR 4001, as stated in the Staff Report. 
 

                                                 
5 This wording indicates that the Staff Report must already be prepared before the Notice of the Board meeting 
goes out.  If the District intends to rely upon the “Preliminary Draft Staff Report” issued in December 2013, it would 
be deficient because that PDSR fails to include all of the information required by statute. 
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(b)  “authority” – As pointed out above, the District has failed to demonstrate its legal 
authority for PR 4001, if any.  By what authority can the District “delegate” (or 
“foist”) its own responsibilities for regulating air quality emissions onto the Cities?  
The District cites no authority for imposing a rule on independent governmental 
agencies to take specific land use, environmental, or fiscal actions (fees, tariffs, etc.)  
Also, the District fails to address the statutory limitations on its authority in Health 
& Safety Code § 40414:  the District may not infringe on the existing authority of 
Cities to plan or control land use.  
 

(c) “clarity” – The lack of clarity in the draft text of PR 4001 is addressed throughout 
this comment letter. In addition, the lack of clarity in PR 4001 is exemplified in the 
circular argument of PR 4001(d)(2)(A) and PR 4001(f)(1)(D). PR 4001(d)(2)(A) 
specifies that that, in the case of triggering an Emission Reduction Plan, the Port 
shall report the progress in meeting the shortfall “based on the process developed 
pursuant to subparagraph (f)(1)(D).” However PR 4001(f)(1)(D) specifies the 
Emission Reduction Plan “shall provide a process for submittal of progress reports 
toward eliminating the emission reduction shortfall pursuant to subparagraph 
(d)(2)(A).”  
 

(d)  “consistency” –PR 4001 is inconsistent with Measure IND-01; it is also 
inconsistent with the CAAP and the Cities’ general plans, harbor area plans, 
transportation management plans, etc, as well as state Tidelands Trust policies.  In 
addition, PR 4001 is inconsistent with, and preempted by federal laws (e.g., 
ICCTA; FAAAA) and regulations of IMO (MARPOL / APPS) as well as federal 
regulations of trucks, locomotives, etc..  Also, PR 4001 is inconsistent with the 
California Clean Air Act and the statutory limitations on the regulatory authority of 
the District, and further is inconsistent with CARB polices. 

 
(e) “nonduplication” – PR 4001 would unnecessarily – by definition – duplicate and 

“backstop” existing plans and policies such as CAAP and the aforementioned 
regulations; 

 
(f)  “reference” – The District has failed to demonstrate what law or court decision is 

purportedly being implemented by PR 4001. 
 

3. Non-compliance with Health & Safety Code § 40727.2 – Written Analysis of 
Rule:  

 
Does the District contend that its Preliminary Draft Staff Report satisfies this 

requirement that it produce a written analysis of PR 4001?  If so, it fails to comply with 
§ 40727.2(e).  The Preliminary Draft Staff Report only indicates that the technical impact 
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assessment is underway.  Without the Impact Assessment section, the staff report is 
incomplete.  The Impact Assessment section must include the District’s explanation of 
differences between PR 4001 and existing guidelines, such as in CAAP or AQMP, as 
well as address regulation cost effectiveness, including costs beyond mere control 
equipment costs. 

 
4. Non-compliance with Health & Safety Code § 40440.8 – Assessment of 

Socioeconomic Impacts of PR 4001: 
 

This requirement is also imposed by Section 40428.5, and the need for such a 
socioeconomic analysis was addressed, at least in brief, in the NOP comment letter.  The 
Preliminary Draft Staff Report (page 18) erroneously describes the likely socioeconomic 
impacts of PR 4001 as being limited to the Cities’ costs incurred for emissions 
forecasting and reporting.  This grossly understates the likely impacts, including impacts 
of additional control measures that could be required under PR 4001 impacting the entire 
use and economic viability of the Ports.  The staff report must include a socioeconomic 
assessment and must certainly address the threat of diversion resulting from potential 
undefined, regulatory-mandated, emission control measures.  The Preliminary Draft Staff 
Report erroneously suggests that “a detailed assessment cannot be made at this time” and 
should be deferred, which is in violation of the statutory requirement.  The Staff Report 
also indicates that a socioeconomic assessment will be made available 30 days prior to 
the public hearing.  The significant potential impact and novel nature of this rule warrants 
a 60 day review period of the socioeconomic assessment. 
 

5. Non –compliance with Health & Safety Code § 40440.8(b)(4) – Alternatives to 
PR 4001:   

 
The socioeconomic assessment must address “the availability and cost-

effectiveness of alternatives to the rule.”  (§ 40440.8(b)(4))  However, the Preliminary 
Draft Staff Report fails to even mention any “alternatives” to the Rule, much less to 
evaluate the availability and cost-effectiveness of alternatives, such as VMEP. 

 
6. Non-compliance with Health & Safety Code § 40440(c):  “Cost-effectiveness”   
 

The District failed to demonstrate that the adoption of PR 4001 would comply 
with the requirement of Section 40440(c) that all of the District’s rules “are efficient and 
cost-effective...”  Also, Section 40703 requires the District to make available to the 
public, and requires the Board to make findings, as to the cost effectiveness of control 
measures, and similarly Section 40922 requires the District to consider “the relative cost 
effectiveness of the [control] measure...”  The District has not done so. 
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C. Additional Analysis is Required Before Rule Development Can Proceed 
 

The Cities have put into place a voluntary program with documented air quality 
improvements in the face of economic growth. It is AQMD’s responsibility to perform a 
regulatory impact assessment documenting that PR 4001 will not reverse voluntary gains made 
by the Cities and endanger future programs.  This includes the analysis of lost grant funding that 
would have otherwise been available to fund equipment replacement and other emissions 
reductions, due to conversion of voluntary program to regulation. 

 
 

D. The District Must Acknowledge and Respond to All Comments Submitted on 
Measure IND-01 and PR 4001 
 
The draft findings in the next staff report must acknowledge and respond to all comments 

submitted on Measure IND-01 and PR 4001, including all comments on the environmental 
assessment such as the Notice of Preparation and Initial Study for PR 4001. 
 

IV. FAILED REQUIREMENTS FOR SIP INCLUSION 

 
The District has claimed that adoption of PR 4001 is necessary to ensure SIP credit for the 

Cities’ voluntary emission reduction programs.  However, neither this Proposed Rule nor its 
precursor, “Control Measure IND-01” can be justified on this pretext, and neither PR 4001 nor 
Measure IND-01 meet the criteria for SIP inclusion.  The Cities have raised significant technical, 
jurisdictional, constitutional and other legal concerns with Measure IND-01 and PR 4001, as set 
forth in public comment letters sent to the District during the 2012 AQMP adoption process and 
PR 4001 development process, which are provided as attachments. 

 
A. Measure IND-01 and PR 4001 Violate Health & Safety Code § 39602 

 
Measure IND-01 and PR 4001 violate California Health & Safety Code § 39602, which 

provides that the SIP shall only include those provisions necessary to meet the requirements of 
the Clean Air Act.  The Cities have shown that there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard.  PR 4001 is duplicative of 
regulations already in place and effectively reducing emissions from  port-related sources.  As 
noted above, the Cities estimate that in 2014, 98% of the PM2.5 equivalent emission reductions 
that PR 4001 seeks to “backstop” will occur as the result of regulations adopted by CARB and 
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the IMO.6  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ Clean Air Action Plan.   

 
More importantly, there are significant legal questions regarding the District’s attempt to 

invoke “ indirect source review” as authority to impose a new rule on governmental agencies.  
PR 4001 clearly infringes upon, and potentially usurps the Cities’ authority to plan and control 
land use and exercise police power, in contravention of Health & Safety Code §§ 40716(b) and 
40414, and compels compliance and punishes them for non-achievement of emissions targets for 
equipment the Cities do not own, control or operate, and are preempted from regulating. 

 
B. The District Failed to Timely Submit Proposed “Control Measure IND-01” to 

CARB for Public Consideration and Approval As Part of the SIP Submitted to 
USEPA on January 25, 2013 
 
Under CAA section 110(l), SIP revisions must be adopted by the State, and the State 

must provide for reasonable public notice and hearing prior to adoption.  EPA cannot approve 
Measure IND-01 as part of the SIP because the District did not approve and forward IND-01 in 
time for CARB to follow the process for public consideration and State adoption required by 
CAA Section 110(1) and California Health and Safety Code Section 41650 for SIP submissions, 
and CARB failed to do so.   

 
Under 40 CFR 51.102(d), reasonable public notice in this context refers to at least 30 

days. Similarly, Health and Safety Code Section 41650 provides for a public hearing that would 
allow public comment as to whether the SIP meets the requirements of the CAA.  By resolution 
dated January 25, 2013, CARB approved the District’s 2012 AQMP and directed the executive 
officer of CARB to submit the AQMP to the USEPA for inclusion in the SIP.  However, at the 
time of the January 25, 2013 CARB action, Measure IND-01 was not part of the AQMP.  
Because the District Governing Board adopted the AQMP without Measure IND-01 on 
December 7, 2012, and in fact, did not adopt Measure IND-01 until February 1, 2013, the 
January 25 CARB action did not constitute approval of Measure IND-01 which had not yet been 
submitted to CARB for consideration.   

 
The documents attached to CARB’s February 13, 2013 SIP submittal to the USEPA 

include the December 7, 2012 resolution by the District Governing Board and the December 20, 
2012 District letter to CARB transmitting the approved SIP, which pre-dated the District 

                                                 
6 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Governing Board’s approval of Measure IND-01.  Inexplicably, without the required public 
notice or public hearing and adoption by the CARB Governing Board, the submitted SIP 
includes the addition of Measure IND-01.  Until this procedural error is corrected, and the Cities 
and the public are given the opportunity to comment at a public hearing, and CARB is able to 
properly consider proposed Measure IND-01 at such a properly-noticed public hearing, Measure 
IND-01 is not properly before the USEPA and cannot be approved as part of the SIP. 
 

C. The Many Flaws of Measure IND-01 and PR 4001 Harm Rather Than Help the SIP 
 

As a result of the above-mentioned extensive technical, jurisdictional, constitutional, 
statutory and other legal problems, inclusion of IND-01 in the SIP and attempted implementation 
through PR 4001 creates unnecessary risks of disputes and legal challenges to the AQMP and 
SIP.  The unprecedented nature and legal and jurisdictional conflicts of PR 4001 and Measure 
IND-01 require significant explanation of the legal underpinnings of the Measure.  Instead a 
single paragraph of generalities ignoring the jurisdictional conflict and lack of legal authority for 
classification of Cities as stationary sources or indirect sources was produced to justify PR 4001. 
 

Conclusion 
 

The ports of Long Beach and Los Angeles are a major economic engine for the region 
and nation. PR 4001 and the uncertainty it creates will have a substantial negative impact on the 
goods movement industry and the local economy, resulting in cargo diversion, job losses and 
business closures.  Moreover, rather than improving air quality, PR 4001  eliminates all incentive 
for voluntary participation in emission reduction efforts at the Ports that have been so successful.   
 

The Cities have a proven track record of developing and implementing appropriate and 
effective emission reduction strategies, working with the port industry and the air quality 
regulatory agencies.  Since the CAAP was adopted in 2006, essentially all of the Cities’ early 
actions have been overtaken by regulations from state, federal, and international agencies.  The 
majority of emission reductions are already being achieved by regulations.  Therefore, there is 
clearly no need for additional regulation.   
 

The Cities share the air emission reduction goals of the District, CARB, and USEPA, and 
strongly believe that the voluntary cooperative CAAP process established by the Cities remains 
the most appropriate forum to discuss technical and policy issues related to implementing 
appropriate strategies for reducing emissions from port-related sources.  There are feasible 
alternatives that would effectively ensure emission reduction goals are met, including the 
USEPA’s VMEP that would allow for the small percentage of emissions reductions needed 
beyond regulations to be credited in the SIP.  The Cities hope you will work with us to discuss 
various mechanisms, contractual or otherwise, by which the VMEP can be implemented in San 
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Pedro Bay, and move forward as a possible resolution to the issues currently under discussion 
regarding PR 4001. 
 

We appreciate your consideration. Thank you. 

 

Sincerely, 

 

 
Matthew Arms     Christopher Cannon 
Acting Director of     Director of Environmental Management 
Environmental Planning    Port of Los Angeles 
Port of Long Beach      
 
 
Attachments:   
 
 January 15, 2014 Letter; Port of Long Beach and Port of Los Angeles to South Coast Air 

Quality Management District (SCAQMD); Comments on Notice of Preparation, Initial 
Study and Scope of Proposed Program Environmental Assessment 
 

 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 
Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
 

 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Richard Cameron, Managing Director, Port of Long Beach 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 

Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
Michael Christensen, Deputy Executive Director, Port of Los Angeles 

 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
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 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Governing Board Members, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 

Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, USEPA, Region 9 
 Deborah Jordan, Director, Air Division,  USEPA, Region 9 
 Elizabeth Adams, Deputy Director, USEPA, Region 9



 

 

 
 
 
 
 
January 15, 2014   
 
 
Jared Blumenfeld 
Regional Administrator 
U.S. Environmental Protection Agency, Region 9 
75 Hawthorne Street 
San Francisco, California 94105 
 
Re: California State Implementation Plan for PM2.5 for South Coast Air Basin (SIP) - South 

Coast 2012 Air Quality Management Plan (AQMP) Control Measure IND-01 Backstop 
Measure for Indirect Sources of Emissions from Ports and Port-Related Facilities and 
EPA Voluntary Mobile Source Emission Reduction Program (VMEP) 

 
Dear Mr. Blumenfeld: 
 
On behalf of the City of Long Beach acting by its Harbor Department and the City of Los 
Angeles acting by its Harbor Department (collectively, the Cities), we raise serious concerns 
regarding Control Measure IND-01 Backstop Measure for Indirect Sources of Emissions from 
Ports and Port-related Facilities (Measure IND-01) in the South Coast Air Quality Management 
District’s (AQMD) 2012 Air Quality Management Plan (AQMP).   The Cities request that the 
United States Environmental Protection Agency (EPA) disapprove and exclude Measure IND-01 
from the California State Implementation Plan (SIP) for particulate matter 2.5 microns or less 
(PM2.5) for the South Coast Air Basin, which is currently pending EPA approval.  As set forth 
below,  both the substance of Measure IND-01 and the California Air Resources Board (ARB) 
procedure for inclusion of Measure IND-01in the SIP violate all five prongs of the standard test 
used by EPA to evaluate a SIP’s compliance with Clean Air Act (CAA) requirements.1    
 
1. Did the State provide adequate public notice and comment periods? 
 
EPA cannot approve Measure IND-01 as part of the SIP because the ARB failed to follow the 
process for SIP submissions required by CAA Section 110(1) and California Health and Safety 
Code Section 41650. Under CAA section 110(l), SIP revisions must be adopted by the State, and 
the State must provide for reasonable public notice and hearing prior to adoption.  Under 40 CFR 
51.102(d), reasonable public notice in this context refers to at least 30 days. Similarly, Health 
and Safety Code Section 41650 provides for a public hearing that would allow public comment 
as to whether the SIP meets the requirements of the CAA.  By resolution dated January 25, 2013, 

                                                 
1 See, e.g., CAA Sections 110(a)(2)(A), 110(a)(2)(E), 110(l). 
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the ARB approved the AQMD 2012 AQMP and directed the executive officer of the ARB to 
submit the AQMP to EPA for inclusion in the SIP.  However, at the time of the January 25, 2013 
ARB action, Measure IND-01 was not part of the AQMP.  Because the AQMD Governing Board 
adopted the AQMP without Measure IND-01 on December 7, 2012 and did not adopt Measure 
IND-01 until February 1, 2013, the January 25 ARB action did not constitute approval of 
Measure IND-01 which had not yet been submitted to ARB for consideration.  The documents 
attached to the ARB’s February 13, 2013 SIP submittal to the EPA include the December 7, 
2012 resolution by the AQMD Governing Board and the December 20, 2012 AQMD letter to 
ARB transmitting the approved SIP, which pre-dated the AQMD Governing Board’s approval of 
Measure IND-01.  Inexplicably, without the required public notice or public hearing and 
adoption by the ARB Governing Board, the submitted SIP includes the addition of Measure 
IND-01.  Until this procedural error is corrected, and the Cities and the public are given the 
opportunity to comment at a public hearing, Measure IND-01 is not properly before EPA and 
cannot be approved as part of the SIP. 
 
2. Does the State have adequate legal authority to implement the regulations? 
 
As you may know, the AQMD is now pursuing adoption of Proposed Rule 4001—Maintenance 
of AQMD Emission Reduction Targets at Commercial Marine Ports (PR 4001) – ostensibly to 
implement Measure IND-01 and ensure SIP credit for voluntary emission reduction programs of 
the Cities.  The Cities have raised significant technical, jurisdictional, constitutional and other 
legal concerns with Measure IND-01 and PR 4001, as set forth in public comment letters sent to 
AQMD during the AQMP adoption process.  Measure IND-01 and PR 4001 violate California 
Health and Safety Code Section 39602, which provides that the State Implementation Plan shall 
only include those provisions necessary to meet the requirements of the Clean Air Act.  The 
Cities have shown that there is no demonstrated need for the rule, nor is this rule necessary for 
regional attainment of the 2014 PM2.5 standard.  The Cities estimate that by 2014, 99.5 percent 
of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur as the 
result of regulations adopted by ARB and the International Maritime Organization (IMO).2  The 
remaining 0.5 percent of PM2.5 equivalent emission reductions is primarily attributed to the 
Cities’ successful voluntary vessel speed reduction incentive program which is part of the Cities’ 
Clean Air Action Plan.  More importantly, there are significant legal questions regarding 
AQMD’s attempt to apply an indirect source rule to governmental agencies in a manner that 
potentially usurps the Cities authority and compels compliance and punishes them for non-
achievement of emissions targets for equipment the Cities do not own, control or operate, and are 
preempted from regulating. 
 

                                                 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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3. Are the regulations enforceable as required under CAA section 110(a)(2)? 
 
Because the Cities are not regulatory agencies and, therefore, are limited in their authority to 
impose requirements on mobile sources operated by the goods movement industry that call at 
port facilities, IND-01 and PR 4001 are inappropriate and ineffective mechanisms for achieving 
emission reductions. 
 
4. Will the State have adequate personnel and funding for the regulations? 
 
Measure IND-01 does not specify the source of funding for its regulation of the Cities but 
implies that it will come from the Cities.  However, AQMD and ARB have no authority to 
require Cities’ expenditures which are subject to the Cities’ own requirements as governmental 
agencies.  Furthermore, because it converts a voluntary program into enforceable regulation, the 
financial effect of Measure IND-01 will be to remove previously available funding from Federal 
and State grants that are only given for voluntary programs that go beyond regulation, making it 
less likely that the Cities will have funds to assist the goods movement industry with meeting the 
AQMP targets.3 
 
5. Do the regulations interfere with reasonable further progress and attainment or any 
other applicable requirement of the Act? 
 
Measure IND-01 interferes with reasonable further progress of the Cities’ voluntary programs by 
reduction of available funding as mentioned above, and providing disincentives to Cities and 
goods movement industry to pursue programs like the voluntary Clean Air Action Plan.   
 
The Solution:  Voluntary Mobile Source Emission Reduction Program (VMEP) 
 
To the extent the ARB and AQMD seek to ensure the emission benefits of the Cities’ voluntary 
vessel speed reduction program, there is a more appropriate method in the form of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which constitutes an established process to grant SIP credit for emission reductions resulting 
from voluntary mobile source measures that go beyond existing regulations.  The VMEP 
approach was intended for exactly the type of successful voluntary program such as the Cities’ 
landmark Clean Air Action Plan, and should be used to account for the 0.5 percent of port-
related emissions not currently backstopped by regulation.  The VMEP would also reduce the 
industry and jurisdictional uncertainty that could divert cargo away from the Ports and hurt our 
local economy.   

                                                 
3 Many of the Cities programs for equipment replacement or emissions reductions projects have been funded by 
federal and state grants that require funded activities must go beyond regulations. See e.g., California Proposition 1B 
Goods Movement and federal Diesel Emission Reduction programs. 
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We urge the EPA to disapprove and exclude the AQMD’s Measure IND-01 from the SIP, and 
insist that the AQMD use the EPA’s established VMEP process that was developed for programs 
such as the Cities’ vessel speed reduction program and other Clean Air Action Plan measures.  
Use of the established VMEP will accomplish the objective sought by Measure IND-01 and PR 
4001 and ensure that the emissions reductions achieved by the program are credited in the SIP.  
Further, the implementation of a VMEP will achieve the same emissions reductions while 
ensuring that grant funds remain available for actions going beyond regulations and will do so in 
a collaborative manner. It will also encourage other cities and regions throughout the nation to 
develop and pursue innovative voluntary programs and solutions that best fit their needs to 
improve air quality and public health.   
 
The Cities share the air emission reduction goals of the AQMD, ARB, and EPA, and strongly 
believe that the VMEP is the most effective way to ensure that emission reduction goals are met 
in a manner that will allow the SIP to move forward without unnecessary disputes or challenges.  
The Cities look forward to discussing the various mechanisms, contractual or otherwise, by 
which the VMEP can be implemented in San Pedro Bay.   
 
Sincerely, 

   
 
Matthew Arms Christopher Cannon 
Acting Director of Environmental Planning Director of Environmental Management 
Port of Long Beach Port of Los Angeles 
 
 
LW 
 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, ARB 
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 Cynthia Marvin, Division Chief, Stationary Source Division, ARB 

Doug Ito, Chief, Freight Transportation Branch, ARB 
 Deborah Jordan, Director, Air Division, EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 



 
 
 

 
 

 

  

 

January 15, 2014 
 
VIA E-MAIL – bradlein@aqmd.gov 
VIA FACSIMILE – (909) 396-3324 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 
 

 
Re: Recirculated Notice of Preparation and Initial Study 

Proposed Rule 4001— Maintenance of AQMP Emission Reduction Targets 
at Commercial Marine Ports 
November 2013 

  
  SCAQMD File No. 0722013BAR 
  SCH No.:  2013071072 
 

Comments on Recirculated Notice of Preparation, Initial Study, and 
Scope of Proposed Program Environmental Assessment and 
Alternatives Analysis 

 
Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB)” and the City of Los 
Angeles acting by and through their respective Harbor Department (“COLA”, and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
responses and comments on the District’s recent “Recirculated Notice of Preparation of a Draft 
Program Environmental Assessment” (“Recirculated NOP”) and the accompanying Initial Study 
(“IS”) prepared in connection with the District’s consideration of the proposed project entitled 
“Rule 4001:  Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports” 
(the “Project” or “PR 4001”).  We appreciate that the District has extended the public comment 
period to January 16, 2014, in light of the serious and substantial issues raised by this Project and 
the original comment period scheduled over the holidays limiting stakeholder time for review. 
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This letter is organized in the following manner: 
A.  Introductory Comments 
B.  General Comments on the Recirculated NOP and Initial Study 
C.  Specific Comments on the Recirculated Initial Study 
 1.  Comments on Chapter 1 
 2.  Comments on Chapter 2 (Environmental Checklist)  
D.  Conclusion 

Additionally, the Cities’ previous comment letter on the original NOP dated August 21, 2013 has 
been attached for reference. 

A. Introductory Comments: 

We have previously commented on, and objected to, Air Quality Management Plan 
(AQMP) Control Measure IND-01 (Measure IND-01) and have expressed our grave concerns 
about the District’s rulemaking approach to craft a ostensible “backstop rule” that would be 
applicable only to the Cities and their respective San Pedro Bay Ports (“Ports”) such as that 
embodied in the new draft PR 4001.  As the District is well aware, the Cities have been 
dedicated, innovative, and effective leaders in the efforts of public agencies to improve air 
quality despite the fact that we have no regulatory authority or control over the emissions 
sources.  Working collaboratively and voluntarily with the District, our efforts have been 
successful in helping the maritime goods movement industry achieve very substantial reductions 
in emissions from the wide range of industrial and mobile sources they operate at or near the 
Ports, and we look forward to continuing to work with the District, other air regulatory agencies, 
and industry in building on these successes. 

While we appreciate that the District staff has finally released the draft text of PR 4001, 
together with the recirculation of a new NOP and Initial Study, we find that many of the 
questions and issues raised in our previous comments remain unanswered or contain the same 
deficiencies in the new description of the “Project” and the Recirculated NOP, and still fail to 
identify or address feasible alternatives to PR 4001. Therefore, we respectfully reiterate and 
incorporate by reference all of our previous comments and objections (including, but not limited 
to, our letter dated August 21, 2013, and comments on the District’s 2012 Air Quality 
Management Plan (“AQMP”) and Control Measure IND-01), in addition to our new comments 
on the Recirculated NOP and IS. 

Our responses are submitted in light of the California Environmental Quality Act 
(“CEQA”) which calls for public review, critical evaluation, and comment on the scope of the 
environmental review proposed to be conducted in response to a Notice of Preparation, including 
the significant environmental issues, alternatives, and mitigation measures that should be 
analyzed in the proposed draft EIR (or Environmental Assessment, “EA”) (14 CCR 
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15082(b)(1).)  (See, CEQA Guidelines, at Title 14 Cal. Code of Regulations, §§ 15000, et seq..)  
Since it is anticipated that the proposed Project will have substantial impacts on the Cities and 
other communities served by the Ports, it is particularly important that the scope of this proposed 
review take into account jurisdictional and legal limitations, established state and local plans and 
policies, and other potentially feasible and less-impactful alternatives to the Project.  In addition, 
it will be important to consider the impacts of the proposed Project on the important missions, 
facilities, and operations of the San Pedro Bay Ports. 

In that context, we respectfully submit the following comments regarding the 
Recirculated NOP as well as questions, concerns and objections related to the omissions of 
critical information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s Recirculated NOP. 

B. General Comments on the Recirculated NOP and Initial Study. 

1. Changed Project Title:  What is the authority of the District to change the 
proposed Project  from a “Backstop Measure for Indirect Sources of Emissions from Ports and 
Port-related Facilities” authorized by the District’s Governing Board, to a new Project title of 
“Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports”?  The 
District inexplicably no longer describes this as “a backstop measure” – although such a 
“contingency measure” concept has been the basis for District consideration of this type of 
proposed rule going back to Control Measure IND – 01 and a similar mobile source port 
backstop rule in the 2007 AQMP/SIP.  What is the significance of this change and has the 
District now moved from a backstop of the voluntary Clean Air Action Plan goals of the Cities, 
which it sold to its board, to full District regulation setting District targets for the Cities’ ports 
beyond backstopping voluntary programs?  Does this change require the approval of the 
District’s board?  In any event, the Cities repeat their strong protest of both Project concepts and 
further comment on this issue below. 

2. Changed Project Description:  The Recirculated NOP/IS cover letter 
(11/22/2013) acknowledges that “changes were made to the project description and the 
environmental analysis subsequent to release of the original NOP/IS on July 23, 2013.”  
However, the new NOP/IS fails to describe the “changes” in “the Project” and fails to describe or 
evaluate the significance of those Project changes.  We note at least a few changes between the 
previous Initial Study and this new Recirculated NOP/IS: 

(a) The Project Description now includes the draft text of the Proposed Rule.  
The new Initial Study states (p. 1-3) that the prior NOP/IS had tried to use the text of Control 
Measure IND-01 as a surrogate for the Project, because the rule language for PR 4001 had not 
been developed.  However, the draft text of PR 4001 is not the same as Control Measure 
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IND-01.  The distinct jurisdictional, legal, administrative, due process and procedural issues 
posed by the draft text of PR 4001 (as well as its semantic ambiguities) add new levels of 
complexity to the evaluation of the environmental impacts of the Project, which are not 
adequately explained or evaluated in the new Initial Study.  

As detailed below, the draft text now creates uncertainty as to how and when the 
requirements of the new PR 4001 that the Cities “take actions” would be triggered, as well as the 
scope of their obligations to act under the new Rule.  Indeed, the draft text of PR 4001 raises 
questions as to whether the Project as now described is even consistent with the Final 2012 
AQMP, the EIR for that AQMP, or with subsequently-adopted Control Measure IND-01, or 
other state and regional plans.  Most importantly, to the extent the provisions of PR 4001 vary in 
purpose and scope from Measure IND-01, they are not authorized by the AQMD Governing 
Board. 

(b) The initial Project description (and Control Measure IND-01) would have 
required “actions to be taken” [by the Cities] only “in the event that emissions from port-related 
sources do not meet the emission targets assumed in the final 2012 AQMP. Similarly,  Control 
Measure IND-01 represented that the “backstop” requirements will be triggered “if the reported 
aggregate emissions for 2014 for all port-related sources exceed the 2014 emissions targets.”  
(Final 2012 AQMP, Appendix IV-A-41.)  By contrast, however, the new Project description 
would apparently require the Cities to “take actions” in the event that “port-related sources do 
not meet or are not on track to maintain the emission targets ... for the purpose of meeting and 
maintaining the federal 24-hrs PM2.5 standard.”  The new version of the Project description 
appears to have expanded the “triggering” events, and extended the trigger period, beyond those 
events and time periods contemplated in the 2012 Final AQMP.  Accordingly, the new version of 
PR 4001 may no longer be consistent with the AQMP or with the environmental review of that 
document. 

(c) The new NOP and Initial Study changed the type of CEQA document 
from an Environmental Assessment to a Program Environmental Assessment for the Project that 
will be programmatic in nature (as described in 14 CCR 15168) rather than a project-specific 
environmental review, and suggests that the District may thereby intend to defer more detailed 
CEQA analysis to some undefined future stage of “the Project” (p. 1-2).  The District has already 
prepared and certified a Final Program Environmental Impact Report (Program EIR) for the 
2012 AQMP which was considered to be the appropriate document pursuant to CEQA 
Guidelines Section 15168(a)(3) and included a programmatic analysis of Control Measure IND-
01.  However, the District has now presented the adoption of PR 4001 as “the Project” but is still 
preparing yet another Program Environmental Assessment with the same reasoning as it did in 
the prior CEQA analysis.  It is not clear how the District believes two program-level 
environmental documents can be prepared for the same rule and when, if at all, the District may 
intend to provide such more specific “project-level” analysis as required under CEQA. 
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Moreover, this part of the new Initial Study implies a commitment that the “program 
CEQA document” would include “consideration of broad policy alternatives and program-wide 
mitigation measures.” (id.).  However, the new Initial Study fails to identify or discuss any such 
“policy alternatives” or “program-wide mitigation measures” and gives no indication that the 
scope of the eventual EA will in fact include any such policy alternatives or mitigation measures. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed very similar concerns over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
Final Program EIR, the District represented that: “The exact impacts resulting from the 
particular methods that will be used under Control Measure IND-01 can only be determined in 
the future as the measure is developed into a rule or regulation and adopted.”  The District also 
committed, in its response to the same comment #504 in the AQMP Final Program EIR, that 
“further details regarding the future requirements [a Rule implementing Control Measure IND-
01] will be determined more appropriately during the rule development process.” 

The new Initial Study indicates that the District may be reneging on these commitments 
to provide the necessary analysis of “the exact impacts” of PR 4001 “during the rule-
development process, in violation of CEQA and in violation of the District’s own Rule 110. 

(d) The District also appears to have made other subtle changes to the Project 
Description, without announcement, which are not consistent with Control Measure IND-01, 
and which may have potentially significant – but unaddressed -- impacts.  For example: 

i. The new Initial Study has changed the description of the Project from 
adoption of a “backstop measure” to the adoption of “backstop 
requirement” and has made other changes to the Project which are not 
consistent with Control Measure IND-01 as adopted (p. 1-1.)  Control 
Measure IND-01 provides a description of the Cities’ successful Clean 
Air Action Plan (CAAP) and its various emissions reductions goals.  
“This AQMP Control Measure is designed to provide a “backstop” to 
the Ports’ actions to provide assurance that, if emissions do not 
continue to meet projections, the Ports will develop and implement 
plans to get back on track, to the extent that cost effective and feasible 
strategies are available.” (Final 2012 AQMP Appendix IV-A, page 3)  
The Proposed Project describes its purpose as:  “The purpose of the 
rule is to establish actions to be taken in the event that emissions from 
port-related sources do not meet the emission targets assumed in the 
Final 2012 Air Quality Management Plan for the purpose of meeting 
the federal 24-hour PM2.5 standard in 2014 and maintenance of 
attainment in subsequent years.”  (PR 4001, Section (a))  The proposed 
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Project has eliminated the references in its Board-adopted IND-01 to 
backstopping the Ports Clean Air Action Plan targets to the extent cost 
effective and feasible strategies are available and replaced with a 
traditional regulation by the District to meet District-set targets. 

ii. The new Initial Study has apparently changed the District’s concern 
from assuring “the attainment demonstration” for 2014 PM2.5 
emission targets (as embodied in the 2012 AQMP) to add 
“maintenance of the air quality standard in subsequent years.” (p. 1-
1.)  This change in the Project appears to add a new undefined and 
open-ended element into the Project, not consistent with the District’s 
adopted Control Measure IND-01. 

(e) Changed Definition of “Feasible Control Strategy:”  The draft text for 
the new PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Control 
Measure IND -01 as adopted by the District Board.  Instead, the draft of PR 4001 (at Paragraph 
(c)(1)) and the new Initial Study have changed the limitations on the proposed obligations of the 
Cities to achieve additional emission reductions under PR 4001.  Previously, the Project was 
described as requiring the Cities to “propose additional emission reduction methods ... [but only] 
to the extent cost-effective strategies are technically feasible and within the Ports’ authority.”   
However, new PR 4001, and the new Initial Study (p. 1-1) have inexplicably omitted (at several 
points) the prior limitation on the Cities’ potential obligations to measures that are “technically 
feasible.”  Again, these subtle changes in the Project description are not consistent with the text 
of IND-01 or any other legal or regulatory authority identified by the District in the new Initial 
Study.  The Initial Study should address (i) whether these changes have been authorized by the 
District’s Board, and (2) what potential environmental impacts (as well as socio-economic 
impacts) may arise from the changes in the concept of “feasible control strategies.” 

(f) The District should clearly identify all other “changes” in the Project. 

Other comments on the flawed “project description” are set out in Section C(1), 
below. 

3. Changed Environmental Analysis:  We appreciate that the Recirculated NOP/IS 
has expanded the range of environmental subjects which it now acknowledges may be subject to 
the proposed Project’s significant adverse environmental impacts, perhaps partly in response to 
our previous comments.  However, the scope of the proposed environmental analysis still does 
not take into account all of our concerns and still fails to comply with CEQA, e.g., by failing to 
identify potential significant environmental impacts, failing to propose a range of feasible 
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alternatives, and failing to evaluate reasonable mitigation measures.  We therefore reiterate our 
prior comments on the scope of the proposed EA. 

4. Reiteration and Incorporation of Prior Comments:  The new NOP/IS states 
that it “replaces the July 23, 2013 NOP/IS” and that there will be no District responses to 
previously-submitted comments.  We recognize that the Recirculated NOP purports to reflect 
changes made, in part, to previously submitted comments on the July 2013 NOP/IS.  However, 
the new NOP/IS does not take into account all of our previous comments nor do the changes 
made in the new NOP/IS necessarily reflect or satisfy the requests made in our previous 
comments.  Accordingly, we incorporate and include our previous comments as detailed in our 
letter dated August 21, 2013. 

5. Failure to Adequately Identify and Include Feasible Alternatives:  The 
Recirculated NOP/IS still fails to comply with CEQA’s requirements for identification and 
consideration of all feasible project alternatives.  Like the original IS, the new IS fails to identify 
a single “alternative” to the District Board’s adoption of PR 4001.  The superficial mention of 
“alternatives” on page 1-15 of the IS merely recites the legal obligations of the District to 
“discuss and compare” a range of “reasonable alternatives” to the proposed Project.  This fails to 
fulfill the “scoping” purpose of an Initial Study.  The District should analyze, among a range of 
alternatives, a collaborative Memorandum of Agreement between all of the stakeholders, as 
previously suggested by the Cities and recommended by the District to its Board (which speaks 
well to its feasibility as an alternative).  The District should also evaluate the use of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which was developed for voluntary emission reduction programs of the sort outlined in the 
CAAP.   

“The scoping process is the screening process by which a local agency makes its initial 
determination as to which alternatives are feasible and merit in-depth consideration, and which 
do not.” (Goleta II, supra, 52 Cal.3d at p. 569; see Guidelines §15083.)  It involves 
“consult[ation] directly with any person or organization [the lead agency] believes will be 
concerned with the environmental effects of the project” in hopes of “solv[ing] many potential 
problems that would arise in more serious forms later in the review process.” (Guidelines, § 
15083.)”  “The determination of whether to include an alternative during the scoping process is 
whether the alternative is potentially feasible (Mira Mar Mobile Community v. City of Oceanside 
(2004) 119 Cal.App.4th 477, 489 (Mira Mar)), and the EIR “is required to make an in-depth 
discussion of those alternatives identified as at least potentially feasible.” (Sierra Club v. County 
of Napa (2004) 121 Cal.App.4th 1490, 1505, fn. 5].)”  (South County Citizens for Smart Growth 
v. County of Nevada (3d Dist. 2013) 221 Cal.App.4th 316, 327 (South County.) 

“A lead agency must give reasons for rejecting an alternative as ‘infeasible’ during the 
scoping process (Guidelines, § 15126.6, subd. (c)), the scoping process takes place prior to 
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completion of the draft EIR. (Gilroy Citizens for Responsible Planning v. City of Gilroy, supra, 
140 Cal.App.4th at p. 917, fn. 5; Guidelines, § 15083.)”  (South County, p. 328.)1 

The Initial Study also uses the wrong legal standard in its passing acknowledgement of 
the District’s duty to consider alternatives:  the Initial Study must identify “potentially feasible” 
alternatives (“feasibility” is a defined, and critical, term under CEQA), rather than “reasonable” 
alternatives (as mis-stated in the IS on page 1-15.) 

6. Deficient Initial Study:  The CEQA Guidelines contemplate that an Initial Study 
is to be used in defining the scope of environmental review (14 CCR §§ 15006(d), 15063(a), 
15143.)  However, as a result of the omissions, inconsistencies, and deficiencies in the Initial 
Study, the District’s proposed scope of environmental assessment for this Project will be unduly 
narrowed and limited, and is likely to erroneously exclude issues, feasible alternatives, and 
mitigation measures from the proposed Environmental Assessment.  (More detailed comments 
on the deficient Initial Study are set out in Section D, below.) 

As detailed below in Section C, the new Initial Study does not provide the information, 
potentially feasible alternatives, evidence, or analysis required by the CEQA Guidelines (14 
C.C.R. §15063, subd. (d)): 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting;  

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . .   

(4) A discussion of ways to mitigate the significant effects identified, if any;  

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls;  

(6) The name of the person or persons who prepared or participated in the initial 
study.”  

                                                 
1 “Differing factors come into play when the final decision on project approval is made; at that juncture the 
decisionmaking body evaluates whether the alternatives are actually feasible. (Guidelines, § 15091, subd. (a)(3).)  
“[T]he decision makers may reject as infeasible alternatives that were identified in the EIR as potentially feasible.” 
(California Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 981.)” (South County, p. 327.) 
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An Initial Study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or Project 
approval  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”) 

7. Request for Correction and Recirculation of Corrected NOP and IS: 

For the multiple reasons summarized above, and detailed below, it is essential that the 
Recirculated NOP and Initial Study be withdrawn and further revised and corrected in order to 
properly fulfill their role in seeking meaningful public input on the appropriate “scope” of the 
proposed environmental assessment for the Project.  A more accurate, complete, and CEQA-
compliant Initial Study that addresses specific project-level impacts should be prepared and 
released for public review, along with a new set of public meetings, to provide the public with 
sufficient time and opportunity to comment on the scope and adequacy of the revised NOP/IS. 

The District has already commenced its Rule- development process.  It appears from the 
District’s records that District staff has already committed to the District Board that the Proposed 
Rule will be adopted in April of 2014.  District documents also indicate that District staff has 
further committed to shortly thereafter embarking on revisiting and changing the emissions 
targets that are the subject of this Proposed Rule, likely placing even more burdensome 
requirements on the Cities  It is imperative, not only for Due Process reasons but also for reasons 
of sound public policy, meaningful community input, and well-informed decision-making, that 
the District provide adequate, complete, and accurate information – and time -- to allow the 
Project to be fully vetted before it is rushed to the District’s Board for consideration.    

It is therefore respectfully urged that the Recirculated Initial Study (and the related 
NOP) be recalled, corrected, and again be recirculated for public review and comment as 
corrected before the District proceeds with any further action in connection with the 
proposed Project. 

The comments on the Recirculated Initial Study included in this letter are organized in 
the same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
in Section C, below, followed by comments on “Chapter 2 – Environmental Checklist” in 
Section D.  The comments are limited to those matters which appear in the Recirculated Initial 
Study, but we reserve the right to provide further comments in the event that additional or 
different information about the proposed Project becomes available. 
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C. Specific Comments on the Recirculated Initial Study: 

 1. Chapter 1 of the Initial Study -- Inadequate “Project” Description. 

 (a).  Deficient “Project Description” – In General 

“A correct determination of the nature and scope of the project is a critical step in 
complying with the mandates of CEQA.”  (Nelson v. County of Kern (2010) 190 Cal.App.4th 
252, 267).  

The initial study must include a description of the project.” (City of Redlands, supra, 
96 Cal.App.4th at pp. 405–406, fns. omitted.)  An accurate and complete project 
description is necessary to fully evaluate the project’s potential environmental effects. 
[Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.)  (Id.) 

As noted above (Section B(2)), the District’s cover letter for the Recirculated NOP states 
that “the Project” has been changed, and that the Project description has been “changed.”  
However, the Recirculated NOP and Initial Study do not explain the “changes” in the Project, 
and they still fail to provide an accurate and complete description of the Project as mandated by 
CEQA. The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.   

The Initial Study fails to describe additional planned or reasonably foreseeable activities 
or actions by the District (e.g., changes to emissions targets) or by other agencies in response to 
or associated with the proposed Rule, or to address cumulative impacts of this proposed Project 
in light of other related actions and plans. 

The Initial Study suggests, instead, that the intent of PR 4001 would be to delegate the 
District’s responsibilities for regulating or reducing emissions of NOx, SOx, and PM2.5 air 
emissions to other agencies, specifically the officials governing the ports of Long Beach and Los 
Angeles.  The Initial Study further appears to imply that any informed public discussion and 
environmental review on this course of action be deferred until those other agencies attempt to 
“comply” with the District’s Proposed Rule 4001 at some point in the future.  Such an approach, 
however, is inconsistent with and in violation of many fundamental rules and policies required 
by CEQA (e.g., failure to identify and analyze the entire project, improper project 
“segmentation,” improper deferral of impact analysis and mitigation, failure to identify and 
evaluate potentially feasible project alternatives, etc.) 

The absence of such a clear description of the proposed Project inherently prevents the IS 
from facilitating meaningful review and analysis of the proposed “Project,” and violates the 
requirements of CEQA.  (See, e.g., CEQA Guidelines, 14 CCR § 15124;  Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.)  
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The Initial Study falls far short of these requirements in describing the proposed Project, 
and thus falls short of serving the “public awareness” purposes mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency’s action.  
(Silveira v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.)  
‘Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal’s benefit against its environmental cost, 
consider mitigation measures, assess the advantage of terminating the proposal . . 
. and weigh other alternatives in the balance.’ (County of Inyo v. City of Los 
Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino, supra, 96 Cal. App. 4th at pp. 
407–408.) 

In sum, the Recirculated NOP/IS still erroneously limits the scope of the required 
environmental analysis and calls for impermissible speculation or impossible prescience on the 
part of the Cities or other members of the concerned public to undertake effective analysis of the 
proposed Project, or to provide meaningful comments as to the scope of review of the Project, 
until and unless the District provides an adequate and complete description of the “Project.” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project. 

While the CEQA Guidelines do not specifically define “environmental setting” with 
regard to an initial study, they do explain, in regard to EIR preparation, that the “environmental 
setting” must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced,  from  both  a  local  and  regional  perspective.  This  environmental  setting  will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.” (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The  Initial  Study  here  improperly  fails  to  describe “the  entire  Project”  and  fails  to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

Since the Project also contemplates the possibility of future discretionary actions and 
measures on the part of the Cities, if compelled under PR 4001, which may in themselves have 
additional, not-yet-identified environmental impacts, the Initial Study should call for the scope of 
the EA to be expanded to include such issues. 

The scope of the environmental review conducted for the initial study must include the 
entire project. (Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 
155 Cal.App.4th 1214, 1222.) Thus, a correct determination of the nature and scope of the 
project is a critical step in complying with the mandates of CEQA.  (Nelson v. County of Kern, 
supra, 190 Cal.App.4th at 267.) 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails, however, to address or to provide information and 
analysis relating to the environmental impacts of the anticipated “subsequent approvals,” 
“discretionary permits” and amendments to the Cities’ plans and regulations that appear to be 
proposed as parts of the Project, or the physical environmental effects of social or economic 
impacts that may result from those anticipated changes in land use regulations. (Guidelines § 
15063.)   Such anticipated and intended actions by other governmental agencies thus appear to be 
part of this Project, and must be identified and evaluated in the Project EA, along with their 
potential impacts.  As such, we reiterate our prior comment on the Draft 2012 AQMP Program 
EIR dated October 22, 2012 where it is stated that the District has failed to fully disclose the 
details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA analysis. 
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Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.   Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project.  Additionally, the Initial Study contemplates impacts beyond the Harbor Districts 
but does not specifically define these areas nor the applicable land-use regulations. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 48 
Cal.4th  310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)    The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used. 
In  many  places  the  Initial  Study  compares  the  anticipated  “impacts”  of  adopting  proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (2013) 57 Cal.4th 439, 451-52 indicates that the 
baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”, it does 
not detract from the rule that the Initial Study must accurately and consistently describe the 
baseline being used.  Nor does it permit the use of “future conditions” in the absence of a 
showing of unusual circumstances.   The Initial Study in this case does neither. 

For each of these fundamental reasons, the Recirculated NOP/IS should be rescinded in 
order that it may be revised, completed and corrected to meet CEQA requirements. 
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(b) The Initial Study Improperly Fails to Identify or Address Alternatives to the 
Proposed Project: 

As noted above, CEQA requires that an Initial Study identify a range of “potentially 
feasible alternatives” to the proposed project which are to be more carefully analyzed in the draft 
environmental study.  ( 14 CCR § 15083;  “The determination of whether to include an 
alternative during the scoping process is whether the alternative is potentially feasible (Mira Mar 
Mobile Community v. City of Oceanside (2004) 119 Cal.App.4th 477, 489.) 

However, the new Initial Study totally fails to identify any alternatives for study in the 
eventual EA.  Instead, it merely “commits” the District to “discuss and compare alternatives” in 
the future, as part of the Draft EA.  This is insufficient.  The Initial Study also suggests the 
District is looking to the public or other agencies to identify “alternatives”  during  the  scoping  
process.  The Cities previously (January 2013) submitted such a potential alternative to PR 4001, 
in the form of a proposed Memorandum of Agreement.  The District Board directed District staff 
to follow up and confer with the Cities on that approach.  Nevertheless, it is not even mentioned 
in the Initial Study.  Additionally, the EPA’s long-established VMEP program is not considered 
as an alternative although it was developed for this very purpose. 

If the District is authorized to prepare a PEA, rather than an EIR, the PEA must at least 
comply with Guideline Section 15252.  Section 15252(a) requires that a substitute document, 
like a PEA, must include at least – a description of the proposed activity, and “alternatives to 
the activity and mitigation measures to avoid or reduce and significant or potentially significant 
effects that the project may have on the environment.” 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001.  

As an example, an analysis should be conducted of the grant funding that would be 
available under the No Project Alternative that would not be available if the proposed Project 
constitutes regulation, and the environmental impact if grant funding necessary to make certain 
actions economically feasible is no longer available under the proposed Project.  If the District’s 
position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 
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Due to the District’s failure to satisfy this CEQA requirement of alternatives 
development, the Cities direct the District to review the feasible alternative to the Project set 
forth in their January 16, 2014 letter to the United States Environmental Protection Agency 
Region 9, copied to the District.  The Cities have noted the problems with including Measure 
IND-01 in the California State Implementation Plan (SIP) and recommended to the US EPA to 
instead apply as an alternative, the Voluntary Mobile Source Emission Reduction Program 
(VMEP) to grant SIP credit for the small percentage of emission reductions that are not already 
achieved by other regulations.  The VMEP can work with or similarly to the memorandum of 
agreement approach that was suggested by the Cities to the District as an alternative to Measure 
IND-01 last year.  One additional alternative would be for the District to formulate its own 
“backstop” measures and strategies for addressing any shortfall in emission reduction targets, 
relying on the District or CARB regulatory authority, expertise and resources, rather than 
pursuing proposed Rule 4001, which appears to be an attempt to solely rely upon the Cities, 
which lack regulatory authority or control over the actual sources, or use of the EPA’s VMEP. 

(c) Comments on the District’s new Proposed Rule 4001: 

The “project description” in the Recirculated Initial Study includes the draft text of PR 
4001, at Appendix B.  Notwithstanding the inclusion of a draft of the text of the proposed Rule, 
the “project description” remains incomplete and deficient.  The Initial Study does not provide 
an adequate description of how the proposed Rule would work in practice (as distinct from the 
superficial summary of the text at pages 1-7 through 1-10) or how it would be likely to impact 
the Cities, the tenants and users of the Ports, and the surrounding communities and 
environments.  The Cities anticipate the submission of additional, more detailed, comments on 
inconsistencies and problems raised by the draft text of PR 4001 itself and additional questions 
and concerns about the District’s “rule-making” process. 

Other deficiencies and questions about the draft text of PR 4001 include the following: 

What Is the District’scLegal Authority for PR 4001? 

The new Initial Study asserts that if the “backstop requirement” of PR 4001 “becomes 
effective,” then the new Rule would require the Cities to submit an Emissions Reduction Plan “to 
address the emission reduction “shortfall.””  Under what legal authority does the District believe 
that its proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and 
the Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular 
ways to achieve District objectives? 

The new NOP continues to dodge the questions (previously raised) about the District’s 
legal authority – if any – to adopt PR 4001 or to compel the Ports to participate in the new 
backstop planning process contemplated by the rule.  The NOP includes only the perfunctory 
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assertion that PR 4001 would “implement Control Measure IND-01” – as though that were an 
independent and sufficient source of authority.  However, even the District’s Final 2012 AQMP 
document acknowledges that it confers no new authority on the District, and CEQA similarly 
cautions that it confers no new or additional legal authority on agencies independent of the 
powers granted to the agency by other laws.  (Guidelines, sec. 15040(b).) 

Moreover, as noted previously, to the extent that the draft of PR 4001 is not consistent 
with the Control Measure IND -01 as approved by the District’s Board, it is unauthorized. 

The source of the District’s purported legal authority for processing this PR 4001 is 
important for determining whether or not the District may claim to be acting within the scope of 
the District’s “Certified Regulatory Program” – and thus outside of CEQA.  The CEQA 
Guidelines limit that “certified regulatory program” exemption to “that portion of the regulatory 
program of the SCAQMD which involves the adoption, amendment, and repeal of regulations 
pursuant to the Health & Safety Code.”  (Guideline, sec. 15251(l).) 

If the NOP/IS seeks to justify the District preparing an environmental assessment under 
its “certified regulatory program” rather than an EIR under CEQA, then the District should 
clearly demonstrate that the PR 4001 would be enacted pursuant to some specific statutory 
authority in the Health & Safety Code. 

The District previously sought to characterize Control Measure IND-01 as an “indirect 
source rule.”  The current references to proposed Rule 4001 in the NOP/IS have omitted all 
mention of an “indirect source rule.”  However, the new Initial Study does not cite any authority 
the District is relying on for its processing of the proposed Rule.  This should be corrected so that 
the public can perceive and comment on whatever “legal authority” may be invoked by the 
District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?   If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not 
permitted to do indirectly that which they are prohibited from doing directly]; Graber v. City of 
Upland (2002) 99 Cal.App.4th 424, 434 [same].) 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority raises more questions than it answers.  (Note also 
the new Initial Study, and PR 4001, no longer disclaim any intent to require the Cities to adopt 
measures that are not “technically feasible.” )  Whatever types of “emissions reduction plans” 
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may be anticipated by PR 4001 should be identified by the District in the NOP/IS so that the 
feasibility and legality of such approaches can be evaluated as part of the environmental 
assessment for the Project.  (The new Initial Study omitted the examples of ‘control strategies’ 
that had been in the previous Initial Study.) 

On What Basis Would PR 4001 Impose “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.” 
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 

Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.   

Moreover, if there were to be a “shortfall” in attaining the targets, it could well be due to 
factors not caused or controlled by the Cities, and not due to any actions or derelictions on the 
part of the Cities or their tenants or users.  Would uncontrollable/unforeseeable factors resulting 
in all or part of a shortfall be excluded from whatever obligation may be imposed on the Cities? 
Would it be required/permitted that any such “shortfall” be allocated to sources or causes bearing 
some actual responsibility for the lack of attainment?  How would any shortfall be “allocated” 
between the Cities?  

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

What is meant by an “Emissions Shortfall”? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
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be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

The term “shortfall” first appears in the Proposed Rule in (d)(1)(A), where it appears to 
call for a Plan to report on progress in “meeting the shortfall” but that seems logically 
inconsistent with the structure of the Proposed Rule, i.e., the District can’t require the Ports to 
submit an emissions reduction plan unless and until the annually-reported emissions reductions 
“show that the percent reduction in PM2.5 from the baseline emissions is less than the reduction 
target of 75%” (Para (e)(1)B).)  So there would not be any “shortfall” identified until that time; 
and therefore it would seem premature and illogical to require the Ports to submit a Plan that 
“reports the progress in meeting the shortfall” that was just identified.? 

To the limited extent the PR 4001 describes the shortfall that might trigger the need to 
prepare a Plan, the provisions for annual estimating or reporting of the emissions appear 
imprecise and vague.   Para (f) appears to contemplate that once a ‘shortfall’ had been 
determined in one year, then the District could demand a Revised Plan in following years if 
targets are still not met; but what happens if the shortfall is “corrected” in subsequent years and 
targets are again being met?  

Does an Emissions Reduction Plan, once required by the District, ever go away? 

On What Authority Would the District Purport to “Revise the Reduction Target”? 

The new Initial Study reports (p. 1-8) that PR 4001 (e)(2) purports to require the 
District’s Executive Officer to review the reduction target before July 2017, and to “develop a 
proposed amendment to Rule 4001...” that would “revise the reduction target as necessary to 
conform to the 2016 AQMP reduction target.” 

By what authority would these targets be “revised” in the future?  Under what objective 
standards?  What public process would the Executive Officer need to follow in order to 
“develop” a proposed “amendment” to PR 4001?  How would such a “moving target” affect the 
Cities and what environmental impacts would be possible consequences of such “revisions”? 

Does PR 4001 Provide a Clear and Feasible Process for Cities to Develop a “Plan”? 

Para (f) (E) would require that “the Plan shall be approved by the Board of Harbor 
Commissioners” at each Port, and would require the Port to conduct at least one “public 
meeting” ... but is this an improper attempt by the District to control and dictate the exercise of 
discretion” conferred on the Board of Harbor Commissioners?  The Board of Harbor 
Commissioners may in fact disagree that a plan is required or may exercise its own discretion, as 
required by law, that it cannot commit expenditures to a program desired by the District.  Under 
what authority can the District’s Executive Officer, acting alone without even District Governing 
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Board authority, disapprove a plan or compel a plan to be approved by the Cities’ own governing 
authorities?  What is the District’s intended mystery penalty or consequence, which the proposed 
Project still has not revealed to the cities and the public in PR 4001? Furthermore, discretionary 
action by the Boards of Harbor Commissioners requires compliance with CEQA.  What type of 
CEQA review would be triggered for the emission reduction plans if the Program Environmental 
Assessment being prepared by the District is only programmatic in nature and how is the timing 
for either a consistency review or project-specific analysis, if warranted, accounted for in PR 
4001?  

Would PR 4001 Create Violations of Due Process? 

The draft of PR 4001 raises several questions regarding apparent violations of Due 
Process:  

Para (f)(2)(B) -- the District’s Executive Officer would be given nearly unfettered 
discretion to “disapprove” a Plan submitted by the Cities? 

There must be some requirement at least that the Executive Officer must make “findings” 
of “non-compliance” with some provision of (f)(1) of the Rule, based on some objective 
standards. 

What would be the procedure if the Cities submitted a Plan, and the District (either by its 
Executive Officer or its Hearing Board) “disapproved” the Plan (per Para (f)(2)(C))?  The Port 
would apparently be required to submit a Revised Plan within 60 days of the disapproval.  But 
what about the Harbor Commissioners holding a new “public meeting” for input on the Revised 
Plan?   And would there be any time or procedure for the Harbor Commissioners to consider and 
approve a new Revised Plan and comply with CEQA within that arbitrary 60 day time frame? 

At the end of Para (g)(2) is the threat again that if the District Board denies the Port’s 
appeal from a “disapproval” of the Port’s emissions reduction plan, then the “Ports shall comply 
with ... [or subparagraph (f)(2)(F)]” -- which means the Port shall be self-confessed as “in 
violation” of the Rule?  This would appear to inflict a denial of Due Process on the Cities. 

Variance:  PR 4001 must provide more detail as to what is meant by Para (g) - petitioning 
for a “variance” ?  What are the criteria?  What would the process be?  What would be the effect 
of the District granting a variance? 

How Would the District Determine the “Consequences” for “Violation” of PR 4001? 

By what authority would the District sit in judgment as to the sufficiency of the Cities’ 
efforts to manage activities and uses of the Ports?  What might the consequences be if a City 
were to be deemed to be “in violation” simply because the District may choose to “disapprove” a 
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Revised Plan, and by what legal authority would the District purport to sanction the Cities in the 
event of some perceived “violation”? 

By what objective standards would the District judge the sufficiency of any plans or 
measures proposed by the Cities to achieve the emission reduction targets? 

What is the consequence of disapproval of a City plan by the District?  The rule should 
provide more detail at Para (f)(2)(F) (iii) -- what is meant by the obscure reference here that the 
Ports “shall be in violation of this Rule... “?    

Does PR 4001 Provide for Judicial Review of District Actions? 

Should the Rule make provision for judicial review of the actions of the District in 
enforcing or interpreting the Proposed Rule?   

As drafted, PR 4001, at Para (h):  “Severability” appears to contemplate that a “judicial 
order” could hold some provision of the Rule to be invalid?  Otherwise the Rule is silent on 
Judicial Review. 

Are the Cities Supposed to Regulate Off-Site “Sources”? 

The Initial Study indicates (p. 1-4) that the District anticipates that the “control 
strategies” contemplated by this Project “may potentially include” measures for the Cities to 
adopt and implement policies or programs extending beyond their jurisdictions or to try to reduce 
emissions from sources not entering onto port properties.  What does this mean?  By what legal 
authority might the Cities try to regulate off-site sources that do not come within the jurisdiction 
of the respective Harbor Commissions?  (Municipal police power authority may generally be 
exercised only within the territorial boundaries of their jurisdiction, and the Boards of Harbor 
Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off- 
site “sources?” 

How Does the District Contemplate Funding of Backstop Measures? 

The draft of PR 4001 implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.   Would 
such funding be provided by the District?  What other “funding” sources are contemplated?   

The conversion of the Cities’ voluntary programs into PR 4001 as a district regulation 
and potentially state and federal law if adopted into an approved SIP, will impose constitutional 
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or common law “gift of public funds” restrictions on federal and state grant funding currently 
relied upon by the Cities for emission reduction activities under their CAAP. 

To the extent the District expects the Cities to fund future programs, this demonstrates a 
lack of understanding of the Cities’ own governmental authority and obligations.  The Boards of 
Harbor Commissioners of the Cities are trustees for the Tidelands Trust funds they are entrusted 
to manage and have specific legal obligations to meet, including promotion of maritime 
commerce, navigation and fisheries and keeping their budgets in balance amidst a current global 
shipping economy with many dynamic and threatening competitive pressures to retain market 
share.  By what authority may the Harbor Commissioners impose taxes, assessments, and 
charges on users of the Harbor  Districts,  given  the  restrictions  of  various  state  laws,  
including, among others, Proposition 26? 

(d)  Specific Comments and Questions re “Project Description” and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the new Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

(i) Erroneous Characterization of Existing Emission Reduction Requirements:  The 
Introduction states, in the first sentence of the third paragraph on page 1-1, that Control Measure 
IND-01 “...does not call for additional emission reductions beyond those realized with existing 
regulations and emission reductions programs implemented at the Ports to date.”  This is an 
untrue statement.  The CAAP is only a planning document which specifically provides for 
discretionary future decisions to be made regarding implementation by each of the Cities’ 
respective Board of Harbor Commissioners, and the resolution adopting the CAAP update states: 

The CAAP is a living document intended to establish a process to 
develop solutions, not a static document binding the Ports to 
particular future actions….The CAAP is a planning document that 
identifies goals and potential implementation strategies to guide 
further actions, and as such does not constrain the discretion of 
either Board of Harbor Commissioners with respect to any 
particular action.2  

                                                 
2 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the City of Los 
Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor Commissioners of the City of 
Long Beach on November 22, 2010. 
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Not all individual Board actions that may be required in order to achieve the CAAP’s 
goals and activities have been adopted; in fact, many of these goals were stretch targets with 
uncertainty as to whether they could be achieved.  Control Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future discretionary, quasi-legislative actions 
that create potentially-conflicting authorities between the District, as regulator, and the Cities, as 
independent governmental agencies regulated by the District, so as to force the Cities to exercise 
their discretionary police power authority in a particular way.   The Constitution does not permit 
such usurpation of the Cities’ authority. 

(ii)  Misleading and Inaccurate References to “Port-Related” Sources of Emissions:  The 
new Initial Study and Recirculated NOP continue to describe PR 4001 in the misleading context 
of “port-related sources” of PM2.5 emissions, and as ensuring that emissions from “port-related 
sources” meet the targets included in the Final 2012 AQMP.  The term “port-related sources”, 
however, is not used in the federal Clean Air Act (“CAA”) or Health &Safety Code.  As 
described in the NOP, “port related sources” are mobile and vehicular sources (“ocean-going 
vessels, on-road trucks, locomotives, harbor craft, and cargo-handling equipment”).  Those 
actual “sources” of emissions are distinct from the geographic area in which they operate and are 
generally and comprehensively regulated by other State and federal agencies, not regional air 
quality districts. 

The District’s continued references to “port-related sources” of emissions are misleading 
and are no more accurate or descriptive than would be similarly generic references to “coastal-
related sources” or “County-related sources” or “Air District-related sources” of emissions. 

(iii).  Misleading Failure of the Project to Limit the Cities’ New Obligations to 
“Technically Feasible” Measures:  The previous Initial Study for PR 4001 at least made it clear 
that the District only intended to require the Cities to propose additional emission reduction 
methods for vessels, trucks, locomotives, etc., “to the extent cost-effective strategies are 
technically feasible and within the Ports’ authority.”  (Similar limitations on the Cities’ new 
obligations under the proposed ‘backstop measure’ are included in IND-01.)  However, the new 
Initial Study no longer includes any limitation to “technically-feasible” measures that could be 
required of the Cities (p. 1-1.)  This omission creates uncertainty about the District’s intentions 
as to the scope of PR 4001, i.e. whether it might be construed to be a “technology-forcing” 
regulation or not. 

(iv).  Inconsistent or Uncertain Emissions Reduction Targets.  The Introduction states, in 
the last paragraph beginning on Page 1-1, that the emission targets for “port-related sources” are 
those assumed in the 2012 AQMP emissions inventory.  The draft text of PR 4001 now purports 
to define “emissions target” by reference to page IV-A-36 of Appendix IV to the Final 2012 
AQMP.  The Cities raised questions during the Measure IND-01 adoption process regarding the 
District’s calculation of these targets, which are different from the emissions targets set under the 
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CAAP. Although the specific emission targets of the proposed Project do not appear at all in the 
NOP (which omission itself is a defect), the District has verbally advised the Cities and a 
working group on August 8, 2013, that the Rule will be such as to be triggered on set emission 
targets for 2014 and 2019.  Those comments, however, left the Cities and working group 
participants with many questions about how the District set the emissions inventory, particularly 
for 2019, which was not in the CAAP.  These examples are provided to illustrate that the Initial 
Study’s description of the applicable emission reduction targets to be covered by PR 4001 are 
uncertain, or inconsistent. 

P. 1-4 - Project Location 

The new Initial Study provides no finite “project location.”  It again refers to the 
District’s jurisdictional boundaries. It then states that “PR 4001 would apply to POLA and 
POLB, both of which are located within Los Angeles County.”  It is unclear if this was an 
attempt to state that the Project location would be Harbor Districts of the Cities.  The lack of 
clarity regarding the Project location is further compounded by the Rule’s reference to “sources 
not entering Port,” and by a new but vague reference to the effect that the unidentified “strategies 
proposed by the Ports” under compulsion of PR 4001 could extend the “project location”  
beyond Los Angeles County. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the two Ports? It remains unclear from this description whether the Project 
may have impacts or foreseeably result in actions being taken outside the geographic areas of the 
two ports.  This  may  have  jurisdictional  implications  which  cannot  be  evaluated  without 
additional information. 

Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in 
the Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-5 – Project Background 

The new Initial Study appears to recognize that distinct “emission sources at the Ports” 
such as vehicles, engines, ships, trains, trucks and other cargo-moving equipment operated by 
distinct tenants, users, and visitors of the ports are the intended targets of the Project’s emission 
reductions requirements.  It also acknowledges that the Ports themselves adopted the San Pedro 
Bay Ports Clean Air Action Plan (“CAAP”) in 2006, and further that emissions from these so-
called “port-related sources” have been “substantially reduced since 2006” as a result of 
collaborative and voluntary programs and regulations developed by both Ports.  (p. 1-6). 
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These acknowledgements raise again the question of the need or justification for the 
Project, or for the attempt by the District to foist the responsibilities for regulating emissions 
from such mobile or vehicular sources of emissions from state and federal agencies onto the 
Cities. 

Also, on Page 1-6, the new Initial Study states that the intent of PR 4001 is to “provide a 
backstop to the Ports’ actions” in case emission reductions “from port-related sources do not 
meet or are not on track to maintain the emissions targets...”  This appears to be an unauthorized 
change in the Project description and is not consistent with IND-01.  Also, notion that the 
District would be empowered by PR 4001 to enforce sanctions against the Cities if the District 
somehow deems that they are “not on track” to maintain targets is ambiguous, and without 
objective standards or legally-necessary procedural protections. 

Pp. 1-11  -- Technology Overview/Implementation Strategies 

The new Initial Study refers to some emission reduction strategies included in the CAAP, 
but the Initial Study does not explain how these may relate to proposed Rule 4001, or whether 
they should be considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff changes” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant programs.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Feasibility:  The new Initial Study abjures any consideration of technical feasibility or 
other concepts of “feasibility” despite CEQA’s recognition of feasibility as a critical limitation 
on environmental regulation.  The scope of the EA should be expanded to address the legal, 
technological and economic feasibility of the seven bulleted items listed in this section. 
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2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments on the Environmental Checklist 

The Recirculated NOP/IS relies on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the Project 
is adopted and implemented.  This is insufficient under CEQA, and under the District’s own 
rules.    (SCAQMD  Rule  110;  City  of  Redlands,  supra,  96 Cal.App.4th at 408-09; Sundstrom 
v. County of Mendocino (1988) 202 Cal.App.3d 296). 

The new NOP includes many statements that the PEA will rely on “conservative 
assumptions” about the possible environmental impacts of the Proposed Rule.  Reliance on any 
assumptions in CEQA analysis is unsound, and if assumptions are to be used, the District must 
explain why it would rely on “conservative” assumptions about the scope of impacts.  

Furthermore, it is contrary to the District’s response to comment #5-4 in the Final 
Program EIR, which indicates that “[t]he exact impacts resulting from the particular methods that 
will be used under Control Measure IND-01 can only be determined in the future as the measure 
is developed into a rule or regulation and adopted.”  

We appreciate that the new Initial Study has expanded the number of environmental areas 
to be studied in the eventual EA from the six (6) topics identified in the previous Initial Study to 
thirteen areas now recognized as being subject to potentially significant impacts if the Project is 
approved.  The new Initial Study now recognizes the following additional areas of potential 
environmental impact to be addressed in the EA:  (1) Aesthetics, (2) Biological Resources, (3) 
Cultural Resources, (4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) 
broadened evaluation of potential impacts and issues in the areas of Energy, Hazards and 
Hazardous Materials, Air Quality, and Transportation and Traffic. 

However, the new Initial Study continues to provide only superficial and inadequate 
discussion of the areas of environmental impact, and thus fails to properly indicate the necessary 
scope for the eventual EA.  Unless and until those areas are more fully addressed, the new 
NOP/IS still improperly limits the scope of the proposed EA, and still erroneously  exclude  
areas  requiring  further assessment. 

(b) Specific Comments on the Environmental Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 
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Even as to those areas that are now identified in the new Initial Study as having potential 
impacts, the new Checklist still errs by limiting the scope of the potential impacts identified for 
further study based on unfounded assumptions as to the environmentally benign intent behind the 
Project.  However, the law is clear that environmentally “benign” objectives for a project do not 
excuse non-compliance with CEQA and do not justify reliance on assumptions in lieu of 
evidence to demonstrate the absence of potential impacts.   See, e.g., California Farm Bureau v. 
California Wildlife Conservation Board (2006) 143 Cal.App.4th 173, 196, emph. added [State 
environmental agency violated CEQA by exempting environmentally beneficial habitat project 
from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the environment are 
immune from environmental review. [Citations.]” (Davidon Homes, supra, 54 Cal.App.4th 106, 
at p. 119; see, e.g., Dunn-Edwards Corp. v. Bay Area Air Quality Management Dist. (1992) 9 
Cal.App.4th 644 (disapproved on other grounds in Western States Petroleum Assn. v. Superior 
Court, supra, 9 Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted above, regarding Cities not 
being the “source” of emissions.  It is “the operational activities by the Ports’ tenants” [and other 
users of the area] that produce emissions (as the new Initial Study more accurately recognizes) 
and which should be the true District targets as the sources of emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed  by  the  District’s  2012  AQMP]  may  be  contingent  upon  the  Ports  taking  and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Page 2-5:  The new Initial Study makes reference to a “survey” of existing CEQA 
documents to try to identify projects “similar to the types of projects the Ports may choose to 
implement in an Emission Reduction Plan.”  It then suggests that “reasonably foreseeable 
projects” resulting from this survey will be evaluated in the EA.  While we respect these goals, 
we submit that the new Initial Study is vague as to what may be deemed to be “reasonably 
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foreseeable projects” warranting analysis in the EA, and would request that more objective 
criteria be provided. 

(1) Aesthetic Impacts: 

The brief discussion of “potentially significant” Aesthetic impacts in the new IS does not 
address many of the Cities’ prior comments on these impacts, and we reincorporate those 
comments. 

(2) Biological Resources: 

The new discussion of impacts on Biological Resources does not address the Cities’ prior 
comments re possible impacts on migratory birds and least terns, and we reincorporate those 
comments.    

(3) Energy: 

The new Initial Study section VI (c) must be expanded to also consider and analyze the 
shift from fossil fuels to alternative fuels or electrical powered technologies and increased 
reliance on such alternative fuels or electricity such that sufficient supply and emergency storage 
would be required in the event of a major disaster.  Also some types of emission control 
measures, facilities, or technologies contemplated by the Project could increase or shift demand 
for different types of energy or fuel usage.  Although “risk of upset” is not considered in the new 
Initial Study checklist.  The scope of the proposed EA should be expanded to include this 
additional analysis. 

(4)  Hazards and Hazardous Materials: 

In addition to our comments on the prior Initial Study, the new Initial Study section 
VIII(f) must be expanded to also consider and analyze the increase reliance on alternative fuels 
or electrical powered technologies that would require sufficient supply and emergency storage in 
the event of a major disaster. Although interference with emergency response plans was 
marginally addressed in this section, “risk of upset” is not considered in the new Initial Study 
Checklist.  The scope of the proposed EA should be expanded to include this additional analysis. 

(5) Land Use & Planning Impacts:   

The new IS now identifies Land Use and Planning as an area involving potential 
significant impacts, to be studied in the EA.   However, the new IS states that such impacts will 
be considered in the EA only “if the project conflicts with the land use and zoning designations 
established by local jurisdictions.”  This is insufficient. 
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We previously pointed out that the PR would cause conflicts with existing land use plans 
and policies, circulations plans, congestion management plans, etc.   The prior IS itself admitted 
that the Project would cause potentially significant impacts or conflicts with existing land use 
plans (but was only going to address them in the Transportation section).  This should be a 
definite area for evaluation in the EA, not a ‘conditional’ topic of study. 

We also note that the new Initial Study is internally inconsistent.  It makes the remarkable 
assertion (inexplicably placed in its discussion of impacts on Biological Resources, at p. 2-18) 
that “there are no provisions in the proposed project that would adversely affect land use plans, 
local policies, ordinances or regulations.  LAND USE AND OTHER PLANNING 
CONSIDERATIONS ARE DETERMINED BY LOCAL GOVERNMENTS AND NO LAND 
USE OR PLANNING REQUIREMENTS WOULD BE ALTERED BY THE PROPOSED 
PROJECT.”  We strongly disagree, as pointed out in our prior comments, which are 
incorporated. 

The measures contemplated in the Initial Study include the adoption of new “regulatory 
requirements,” new “impact fees” on the movement of cargo or sources, and changing the tariffs 
for use of the Harbor Districts – all of which would cause at least potential “conflicts” with 
applicable plans and policies.  (Cf., Orinda Ass’n v. Board of Supervisors (1986) 182 Cal.App.3d 
1145, 1169 [the CEQA requirements for initial study examination of non-conformity with 
existing land use plans are intended to allow lead agency to modify the Project to avoid 
inconsistencies with existing plans – not vice versa].) 

The Initial Study itself acknowledges that the Project is anticipated to cause “potentially 
significant impacts” or conflicts with “an applicable plan ... for the performance of the 
circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Also, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

The proposed Rule is apparently structured in a way that would impermissibly usurp the 
(non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 
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The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).)  The scope of the proposed EA should be expanded to include environmental 
analysis of all of these potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project- 
related subsequent amendments to the Cities’ plans, policies, and other land use regulations. 
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th  1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

(6) Transportation and Traffic Impacts 

The new Initial Study fails to adequately describe and analyze potential impacts to rail 
and marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car 
or air traffic is substantially altered” on page 2-45.  The new Initial Study erroneously considers 
vehicular traffic impacts to local roadways. 

Socioeconomics Analysis 

The proposed EA needs to include a broad-based analysis of the socioeconomic effects of 
Proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064€ and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd433,445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, business and operations that while located outside 
of the Harbor Districts are dependent upon the flow of cargo for their continued operations. 
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This CEQA analysis of the socioeconomics effects of PR 4001 in the proposed PEA 
would be separate from, and in addition to, the assessment of socioeconomic impacts of the 
proposed Rule that the District is required to prepare in compliance with Health & Safety Code  
§ 40728.5 and § 40440.8. 

D.  Conclusion: 

The current version of the Recirculated NOP/IS still fails to comply with CEQA or with 
the District’s own Rules for environmental review, and fails to properly provide an adequate 
“scope” for the eventual Environmental Assessment to be prepared for analysis of the Proposed 
Rule 4001.  The Initial Study must therefore be revised, corrected, and re-circulated with all of 
the descriptions and other content required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed and fails to identify any potentially feasible alternatives to the Project.  
Consequently any ensuing environmental review will be limited in a way that erroneously fails to 
provide the relevant decision-makers, affected public agencies, residents and the public generally 
with sufficient evidence and analysis of all potential impacts from the Project as a whole, or of 
all potentially feasible mitigation measures or appropriate Project alternatives as required by 
CEQA. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.   We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency. 
For the COLB, the contact persons are as follows: 

 

 

 



Ms. Barbara Radlein 
January 15, 2014 
Page 31 
 
 

 

 

   
 

 

Matthew Arms 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 (562) 283-7100 
e-mail: matthew.arms@polb.com 

With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 

M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 

David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, Suite 200 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
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With a copy to: 

Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 

 

We appreciate your consideration. Thank you. 

 

Sincerely, 

  
Matthew Arms     Christopher Cannon 
Acting Director of Environmental Planning  Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 
 
 
Attachments:   
 
 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
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cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 
 Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, U.S. EPA, Region 9 
 Deborah Jordan, Director, Air Division,  U.S. EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 
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August 21, 2013 
 

 

 

 

VIA ELECTRONIC MAIL - bradlein@aqmd.gov 
VIA FACSIMILE - (909) 396-3324 
 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, CA 91765-4178 

 

Re: Notice of Preparation and Initial Study 
Proposed Rule 4001:  “Backstop to Ensure AQMP Emission Targets Are Met 
At Commercial Marine Ports” 

SCAQMD File No. 0722013BAR 
SCH No.  2013071072 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed 
Environmental Assessment 

Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

We appreciate this opportunity to submit comments on the Notice of Preparation 
(“NOP”) and the accompanying Initial Study prepared in connection with the District’s 
consideration of the proposed project entitled “Rule 4001: Backstop to Ensure AQMP Emission 
Targets Are Met At Commercial Marine Ports” (the “Project”) on behalf of the City of Long 
Beach acting by and through its Harbor Department (referred to herein as “COLB”) and the City 
of Los Angeles acting by and through its Harbor Department (“COLA”, collectively with COLB, 
the “Cities”). 

As environmental leaders nationwide, the Cities have achieved tremendous success in 
obtaining substantial emissions reductions from their joint San Pedro Bay Ports Clean Air Action 
Plan (“CAAP”) and other air quality measures implemented under the Cities’ initiatives.  The 
Cities continue to be supportive of projects and programs that are intended to contribute to 
improvement of air quality and promote other environmental values.  However, the Cities must 
fundamentally disagree with the District’s current proposal to unnecessarily convert an effective 
voluntary plan, built on multi-agency and industry cooperation, into potentially punitive 
regulations imposed unlawfully on the Cities.  The Cities have previously sought to make the 
District aware of the serious concerns and objections to this approach.  The Cities incorporate by 
reference their previous comments on the 2012 Air Quality Management Plan (“AQMP”) 

teramoto
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Measure IND-01 Backstop Measure for Indirect Sources of Emissions from Ports and Port-
Related Facilities (“Measure IND-01”) as comments on the proposed Project.  The Cities’ 
comments on Measure IND-01 are Attachment “A” to this letter. 

We are also mindful that the California Environmental Quality Act (“CEQA”) calls for 
public review, critical evaluation, and comment on the scope of the environmental review to be 
conducted prior to approval of proposed projects.  Such review and critique is particularly 
important where, as here, it is anticipated that the proposed Project will have substantial impacts 
on and conflict with the authorities of other public agencies.  Thorough identification of the 
proposed Project, and candid disclosure of all phases of the Project and their potential impacts, is 
essential to assure that the proposed Project will be planned and implemented in conformity with 
established community plans and policies, and that environmental review is conducted with full 
consideration of all potentially significant environmental impacts, mitigation measures, and 
alternatives.  In addition, it will be important to consider the impacts of the proposed Project on 
the San Pedro Bay Ports’ communities, missions, facilities, and operations.  The District must 
therefore provide a meaningful opportunity for informed public review of and comment on a 
well-defined project. 

In that context, we respectfully submit the following comments regarding the NOP for 
this “Project” as well as questions, concerns and objections related to the omissions of critical 
information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s NOP. 

A. General Comments on the Initial Study 

While we recognize the effort that has gone into preparation of the current Initial Study, it 
is apparent that the Initial Study does not provide the information, evidence, or analysis required 
under CEQA.  The Initial Study thus fails to fulfill its critical role as mandated by CEQA in 
educating the public generally, other affected regulatory agencies and governments, such as the 
Cities, or the officials and Board of the District, as to the potential environmental significance 
and impacts of the proposed Project. 

The necessary contents for an adequate initial study are described in the CEQA 
Guidelines (14 C.C.R. §15063, subd. (d)).  An initial study must “contain in brief form: 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting; 

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . . ; 
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(4) A discussion of ways to mitigate the significant effects identified, if any; 

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls; 

(6) The name of the person or persons who prepared or participated in the initial 
study.” 

An initial study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or project 
approval.  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, [invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”].) 

It is therefore respectfully urged that the Initial Study (and the related NOP) be revised, 
corrected, and recirculated for public review and comment before the District proceeds with any 
further action or EA in connection with the proposed Project. 

The CEQA Guidelines contemplate that an initial study is to be used in defining the 
scope of environmental review (Guidelines, Sections 15006(d), 15063(a), 15143).  However, as a 
result of the omissions, open questions, and deficiencies in the Initial Study as noted below, it 
appears to have unduly narrowed the District’s proposed scope of environmental assessment, and 
to have caused the NOP to erroneously exclude critical issues and topics from the proposed 
scope of the EA. 

The comments on the current Initial Study included in this letter are organized in the 
same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
followed by comments on “Chapter 2 – Environmental Checklist.”  The comments are limited to 
those matters that appear in the current version of the Initial Study, and we reserve the right to 
provide further comments in the event that additional or different information about the proposed 
Project becomes available, or the District provides a revised and CEQA-compliant Initial Study. 

B. Request for Revision of NOP and Re-Circulation of Revised NOP/IS To 
Include a Legally-Adequate “Project” Description and Text of Proposed 
Rule 4001 

It is essential that the NOP and the Initial Study be revised to include an adequate 
“project description” including the text of the proposed Rule that is the “project” before the 
public, or the Cities, can be expected to provide comments and input. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed the very same concern over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
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Final Program EIR, the District stated: “The exact impacts resulting from the particular methods 
that will be used under Control Measure IND-01 can only be determined in the future as the 
measure is developed into a rule or regulation and adopted.”  The District also committed, in its 
response to the same comment #5-4 in the AQMP Final Program EIR, that “further details 
regarding the future requirements [a Rule implementing Control Measure IND-01] will be 
determined more appropriately during the rule development process.”   

The District has already commenced the rule development process.  However, it has not 
yet provided even a draft of the proposed Rule 4001.  To the contrary, at a public meeting held 
on August 8, 2013, the District’s staff announced that the Rule will be developed after various 
public meetings with a “Rule 4001 working group,” with a goal of releasing a draft of the Rule 
on August 28, 2013.  Such a deferred release date for the “draft” of the proposed Rule would be 
one week after the deadline for comments on this NOP.  The details and text of the promised 
Rule must be developed and disclosed before the “particular methods” and “exact impacts” 
anticipated may be analyzed or the subject of comment.  Accordingly, it is still not possible for 
the District to proceed with appropriate project-level CEQA review or to issue an accurate 
NOP/IS at this stage if the details of proposed Rule 4001 are under development. 

It is necessary that the current NOP and Initial Study be revised to include a revised 
“Project” Description, to incorporate the text of the draft Rule 4001 in detail, and to recirculate 
the revised documents for public review.  A new set of public meetings, including a new 
“scoping meeting” should be scheduled to provide the public with sufficient time and 
opportunity to comment on the scope and adequacy of the revised NOP/IS. 

C. Comments on the Initial Study 

1. Chapter 1 of the Initial Study -- Inadequate “Project” Description 

(a) Deficient “Project” Description – In General 

The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.  
The absence of such a clear description of the proposed Project inherently prevents the Initial 
Study from facilitating meaningful review and analysis of the proposed Rule 4001, and violates 
the requirements of CEQA.  (See, e.g., CEQA Guidelines, Section 15124; Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.) 

The Initial Study does not include or even describe the text of the proposed Rule that is 
supposed to be the “Project.”  The section of the Initial Study that purports to “describe” the 
Project, “PR 4001,” includes nothing more than summaries of “key concepts provided in the 
2012 AQMP Control Measure IND- 01.”  Those summaries and “concepts” are insufficient to 
describe the Project itself, and prevent effective public review and comment.  Moreover, since 
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the 2012 AQMP Control Measure IND- 01 has already been adopted, it is perplexing that the 
District would use that measure as a substitute for the Project description. 

The Initial Study does not provide a description of how the proposed Rule would work.  
It fails to describe reasonably foreseeable activities or actions of other agencies in response to or 
associated with the proposed Rule.  This Initial Study suggests, instead, that the intent of 
proposed Rule 4001 would be to delegate the District’s responsibilities for regulating or reducing 
emissions of NOx, SOx, and PM2.5 air emissions to other agencies, specifically the public 
officials governing the ports of Long Beach and Los Angeles, and appears to imply that any 
informed public discussion and environmental review on this course of action be deferred until 
those other agencies attempt to “comply” with the District’s proposed, but unarticulated, new 
Rule 4001 at some point in the future.  Such an approach, however, is inconsistent with, and in 
violation of, many fundamental rules and policies required by CEQA (e.g., failure to identify and 
analyze the whole of the project, improper project “segmentation,” improper deferral of impact 
analysis and mitigation, failure to identify and evaluation project alternatives, etc.). 

The importance of providing an accurate and informative project description in an Initial 
Study was re-emphasized in Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 267, emph. 
added: 

“The initial study must include a description of the project.” (City of 
Redlands, supra, 96 Cal.App.4th at pp. 405–406, fns. omitted.) “Where an agency 
fails to provide an accurate project description, or fails to gather information and 
undertake an adequate environmental analysis in its initial study, a negative 
declaration is inappropriate. [Citation.] An accurate and complete project 
description is necessary to fully evaluate the project's potential environmental 
effects. [Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.) 

“The scope of the environmental review conducted for the initial study must 
include the entire project.” (Tuolumne County Citizens for Responsible Growth, 
Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1222.) Thus, a correct 
determination of the nature and scope of the project is a critical step in complying 
with the mandates of CEQA. (Tuolumne County Citizens, supra, at p. 1222.) 

The Initial Study currently falls far short of these requirements in describing the proposed 
Project, and thus falls equally short of serving the “public awareness” purposes described above 
and mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency's action.  
(Silveira  v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.) 
“Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal's benefit against its environmental cost, 
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consider mitigation measures, assess the advantage of terminating the 
proposal . . . and weigh other alternatives in the balance.”  (County of Inyo v. City 
of Los Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 407–
408.) 

The Initial Study (p. 1-5) indicates that “the approaches and concepts considered in this 
NOP/IS may be subject to change” based on comments from the working group.  In light of the 
District’s initiative in forming a “working group” of interested participants to help formulate the 
proposed Rule, and thereby provide an actual “project description,” it would be more appropriate 
to undertake CEQA analysis and compliance after the actual Rule is developed.  Furthermore, it 
is premature for the District to assume or conclude that any changes received from the working 
group as well as comments received relative to this NOP/IS will all be within the scope of the 
analysis in the NOP/IS. 

In brief, the NOP/IS erroneously limits the scope of the analysis and inherently calls for 
impermissible speculation or impossible prescience on the part of the Cities or other members of 
the concerned public to undertake effective analysis of the proposed Project, or to provide 
meaningful comments as to the scope of review of the Project, until and unless the District 
provides an adequate description of the “Project.” 

(b) Specific Comments and Questions re “Project Description” 
and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

The Introduction states, in the first sentence of the third paragraph on page 1-1, that 
Control Measure IND-01 “...does not call for additional emission reductions beyond those 
realized with existing regulations and emission reductions programs implemented at the Ports to 
date.”  This is an untrue statement.  The CAAP is only a planning document which specifically 
provides for discretionary future decisions to be made regarding implementation by each of the 
Cities’ respective Board of Harbor Commissioners, and resolution adopting the CAAP update 
states:  “The CAAP is a living document intended to establish a process to develop solutions, not 
a static document binding the Ports to particular future actions….The CAAP is a planning 
document that identifies goals and potential implementation strategies to guide further actions, 
and as such does not constrain the discretion of either Board of Harbor Commissioners with 
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respect to any particular action.”1  Not all individual Board actions that may be required in order 
to achieve the CAAP’s goals and activities have been adopted, many of which goals were stretch 
targets with uncertainty as to whether they could be achieved.  Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future actions that create potentially-conflicting 
authorities between the District, as regulator, and the Cities, as independent governmental 
agencies regulated by the District, so as to force the Cities to exercise their discretionary police 
power authority in a particular way.  The Constitution does not permit such usurpation of the 
Cities’ authority. 

The Introduction states, in the last paragraph beginning on Page 1-1, that the emission 
targets for port-related sources are those assumed in the 2012 AQMP emissions inventory.  The 
Cities raised questions during the Measure IND-01 adoption process regarding the District’s 
calculation of these targets, which are different from the emissions targets set under the CAAP. 
Although the specific emission targets of the proposed Project do not appear at all in the NOP 
(which omission itself is a defect), the District has verbally advised the Cities and a working 
group on August 8, 2013, that the Rule will be such as to be triggered on set emission targets for 
2014 and 2019.  Those comments, however, left the Cities and working group participants with 
many questions about how the District set the emissions inventory, particularly for 2019, which 
was not in the CAAP.  These examples are provided to illustrate that the NOP’s description of 
the proposed Rule is not only flawed but missing altogether. 

P. 1-3 - Project Location 

The Initial Study provides no finite “project location.”  It describes the District’s 
jurisdictional boundaries.  It then states that “PR 4001 would apply to POLA and POLB, both of 
which are located within Los Angeles County.”  It is unclear if this was an attempt to state that 
the Project location would be Harbor Districts of the Cities.  The lack of clarity regarding the 
Project location is further compounded by the Rule’s reference to “sources not entering Port 
properties.”  During the August 14th Scoping Meeting, Mr. Hogo attempted to clarify this 
reference by referencing an undefined area outside of but near the two Harbor Districts.  
Unfortunately, Mr. Hogo’s statement did not clarify the proposed Project’s location. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the Harbor Districts of the Cities?  It is unclear from this description whether 
the Project may have impacts or foreseeably result in actions being taken outside these Harbor 
Districts.  This may have jurisdictional implications which cannot be evaluated without 
additional information. 

                                                 
1 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the 
City of Los Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor 
Commissioners of the City of Long Beach on November 22, 2010. 
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Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in the 
Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-4 – Project Background 

The Initial Study’s description of the “Project Background” implies that the two Cities’ 
ports themselves actually conduct cargo operations.  For example, the text states that the COLA 
“serves approximately 80 shipping companies.”  This illustrates a fundamental lack of 
understanding by the District of how ports work. There are two types of business models of 
ports: some are “operating ports,” that conduct cargo operations directly, such as the Port of 
Charleston, South Carolina and some are “landlord ports,” such as the Ports of Los Angeles and 
Long Beach, that merely lease wharves and land to operators who conduct cargo operations. 

The Ports of Los Angeles and Long Beach are not, “the single largest fixed source of air 
pollution in Southern California.”  The EA should clarify that the referenced sources of air 
emissions are the vehicles, engines, ships, trains, trucks and other cargo-moving equipment 
operated by distinct tenants, users, and visitors of the ports, not the Harbor Districts or the Cities. 

P. 1-5 – Legal Authority for PR 4001 

The Initial Study suggests that if the (unspecified) “backstop measure” that would be 
mandated under PR 4001 “becomes effective,” then the new Rule would require the Cities to 
take (unspecified) action “to develop and implement plans to get back on track” regarding 
attainment of emissions targets.  Under what legal authority does the District believe that its 
proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and the 
Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular ways to 
achieve District objectives? 

Measure IND-01 was prominently referred to as an “indirect source rule.”  The current 
general references to proposed Rule 4001 in the NOP/IS have lost all mention of an “indirect 
source rule.”  However, the references to proposed Rule 4001 do not cite to any authority the 
District is relying on for its processing of the proposed Rule.  This should be corrected so that the 
public can comment on whatever legal authority may be invoked by the District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?  If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not permitted 
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to do indirectly that which they are prohibited from doing directly]; Graber v. City of Upland 
(2002) 99 Cal.App.4th 424, 434 [same].) 

P. 1-5 – Call for Cities to Regulate Off-Site “Sources” 

The Initial Study indicates that the District will be inviting and considering proposals, as 
part of this “Project,” regarding potential measures for the Cities to adopt and implement to try to 
reduce emission from sources not entering onto port properties.  What does this mean?  What 
legal authority might the Cities have to try to regulate off-site sources that do not come within the 
jurisdiction of the respective Harbor Commissions?  (Municipal police power authority may 
generally be exercised only within the territorial boundaries of their jurisdiction, and the Boards 
of Harbor Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off-
site “sources?” 

Until such options are identified, shown to be legally authorized and technically feasible, 
how can the CEQA analysis for proposed Rule 4001 be undertaken? 

P. 1-6 – First Bullet – Imposing “Requirements” on the Cities? 

The Initial Study indicates that if proposed Rule 4001 becomes effective the Cities 
“would be required to submit an emissions reduction plan to address the emissions reduction 
shortfall.” 

As noted above, this raises questions as to the intent and legal authority behind the Rule.  
Has the District identified legal authority for a rule that would require other governmental 
agencies (the Boards of Harbor Commissioners for the respective Cities) to exercise their 
legislative discretion/authority in any particular manner?  Does the District intend to reserve to 
itself some authority to approve or disapprove any such plans submitted by the Cities? 

What is the consequence of disapproval by the District? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

P. 1-6 – Second Bullet -- Funding 

This bullet point implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.  Would 
such funding be provided by the District?  What other “funding” sources are contemplated?  Will 
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there be constitutional or common law “gift of public funds” restrictions on funding imposed on 
the Cities for activities under their CAAP if Rule 4001 makes CAAP compliance a potential state 
or even federal regulation? 

Are the Cities expected to fund these programs from Tidelands Funds?  By what 
authority may the Harbor Commissioners impose taxes, assessments, and charges on users of the 
Harbor Districts, given the restrictions of various state laws, including, among others, 
Proposition 26? 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority or feasibility raises more questions than it answers.  
Whatever types of “emissions reduction plans” may be anticipated by proposed Rule 4001 
should identified by the District in the NOP/IS so that the feasibility and legality of such 
approaches can be evaluated as part of the environmental assessment for the Project. 

Pp. 1-6 – 1-7  -- Technology Overview/Implementation Strategies 

This refers to some emission reduction strategies included in the CAAP, but the Initial 
Study does not explain how these may relate to proposed Rule 4001, or whether they should be 
considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff change” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant program.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Pp. 1-10 – 1-11  -- Imposition of “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.”  
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 
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Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.  Moreover, if there were to be a 
“shortfall” in attaining the targets, it could well be due to factors not caused or controlled by the 
Cities, and not due to any actions or derelictions on the part of the Cities or their tenants or users. 

Other issues:  How would a “shortfall” be measured or determined?  Would any such 
“shortfall” be allocated to sources or causes bearing some actual responsibility for the lack of 
attainment?   How would it be “allocated” between the Cities?  Would 
uncontrollable/unforeseeable factors resulting in all or part of a shortfall be excluded from 
whatever obligation may be imposed on the Cities? 

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

Footnote 6 (on page 1-11)  

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

P. 1-11 -- Technologies 

The EA should be expanded to address the legal, technological and economic feasibility 
of the seven bulleted items listed in this section. 

P. 1-12 -- Alternatives 

No alternatives have been identified for study in the NOP/IS.  Instead, it merely commits 
the District to “discuss and compare alternatives” in the future, as part of the Draft EA. 

It also suggests the District is looking to the public or other agencies to identify 
“alternatives” during the scoping process.  As previously explained however, how can 
alternatives realistically be suggested when the Project itself has not been identified or 
described? 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
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regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001. In particular, an analysis should be conducted of the grant funding that 
would be available under the No Project Alternative that would not be available if the proposed 
Project constitutes regulation, and the environmental impact if grant funding necessary to make 
certain actions economically feasible is no longer available under the proposed Project.  If the 
District’s position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 

In light of the technical complexities of the issues and the ambiguities as to what the 
District is actually seeking to accomplish by way of proposed Rule 4001, it seems unreasonable 
to expect others to develop the project alternatives.  One suggested alternative would be for the  
District to formulate its own “backstop” measures and strategies for addressing any shortfall in 
emission reduction targets, relying on the District legal authority, expertise and resources, rather 
than pursuing proposed Rule 4001, which appears to be an attempt to rely upon presumed 
authority of the Cities.  Another suggested alternative would be, the memorandum of 
understanding approach that was suggested by the Cities and proposed by staff as an alternative 
to Measure IND-01. 

(c) Other Comments on Chapter 1 - “Project Description” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project.   

While the CEQA Guidelines do not specially define “environmental setting” with regard 
to an initial study, they do explain, in regard to EIR preparation, that the “environmental setting” 
must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced, from both a local and regional perspective. This environmental setting will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.”  (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and ‘the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The Initial Study here improperly fails to describe “the entire Project” and fails to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails to address or to provide information and analysis 
relating to the environmental impacts of the anticipated “subsequent approvals,” “discretionary 
permits” and amendments to the Cities’ plans and regulations that appear to be proposed as parts 
of the Project, or the physical environmental effects of social or economic impacts that may 
result from those anticipated and apparently necessary changes in land use regulations.”   
(Guidelines § 15063.)  Such anticipated and intended actions by other governmental agencies 
thus appear to be part of this Project, and must be identified and evaluated in the Project EA, 
along with their potential impacts.  As such, we reiterate our prior comment on the Draft 2012 
AQMP Program EIR dated October 22, 2012 where it is stated that the District has failed to fully 
disclose the details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA 
analysis.   

Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.  Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 



Ms. Barbara Radlein 
August 21, 2013 
Page 14 
 

 

Communities for a Better Environment v. South Coast Air Quality Management District (2010) 
48 Cal.4th 310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)   The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used.  
In many places the Initial Study compares the anticipated “impacts” of adopting proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (8/5/2013,  No. S202828) ___ Cal.4th ___, indicates 
that the baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”  (Slip 
Opinion, p. 11), it does not detract from the rule that the Initial Study must accurately and 
consistently describe the baseline being used.  Nor does it permit the use of “future conditions” 
in the absence of a showing of unusual circumstances.  The Initial Study in this case does 
neither. 

For each of these fundamental reasons, the NOP/IS should be rescinded in order that it 
may be revised, completed and corrected to meet CEQA requirements. 

2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments and Questions on the Environmental 
Checklist 

The NOP/IS apparently relied on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the 
(inadequately-described) Project is adopted and implemented.  This is insufficient under CEQA, 
and under the District’s own rules.  (SCAQMD Rule 110; City of Redlands, supra, 96 
Cal.App.4th at 408-09; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296).  
Furthermore, it is contrary to the District’s response to comment #5-4 in the Final Program EIR, 
which indicates that “[t]he exact impacts resulting from the particular methods that will be used 
under Control Measure IND-01 can only be determined in the future as the measure is developed 
into a rule or regulation and adopted.” 
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The NOP/IS currently indicates that the scope of the proposed EA for this “Project” will 
be limited to the six topics listed at p. 2-2.  Compliance with CEQA, however, would require not 
only a new and corrected Initial Study, providing an adequate “Project description” but also a 
more comprehensive EA that addressed additional areas of potentially significant impact, 
including (without limitation): (1) Aesthetics, (2) Biological Resources, (3) Cultural Resources, 
(4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) broadened evaluation of 
potential impacts and issues in the areas of Energy, Hazards and Hazardous Materials, Air 
Quality, and Transportation and Traffic. 

Unless and until those areas are more fully addressed, the NOP/IS appears to improperly 
limit the scope of the proposed EA, and to erroneously exclude areas requiring further 
assessment. 

(b) Specific Comments and Questions on the Environmental 
Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 

More specific questions and comments follow: 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted on page 1-4 regarding Cities 
being the source of emissions.  The geographic location itself does not produce emissions.  It is 
the users of the area that produce impacts.   The users of the two ports are the owners and 
operators of the ships, trains, trucks and equipment which the District targets as the sources of 
emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed by the District’s 2012 AQMP] may be contingent upon the Ports taking and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Second Paragraph, Last Sentence:  Same comment as page 1-5. 
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Third Paragraph.  The NOP/IS states that the checklist responses focus on “the above 
mentioned actions.”  This is extremely vague.  Is the reference intended to be the items 
referenced in the paragraph immediately above, or in the earlier pages? 

Identification of precisely what measures are being assumed or proposed in proposed 
Rule 4001 is essential to being able to review the Initial Study. 

Aesthetics  -- P. 2-5 

Discussion of I a), b) and c).  The Initial Study suggests that “because PR 4001 would 
implement IND-01” the District may simply assume that this Project would not be expected to 
generate significant adverse aesthetics impacts.  However, given that the measures that would be 
used to implement IND-01 are not identified, the Initial Study does not provide evidence to 
demonstrate that proposed Rule 4001 has no potential for impact.  To the contrary, the Initial 
Study admits that “PR 4001 will primarily affect operations at two ports” and but then simply 
assumes from the industrial and commercial zoning of the Harbor Districts that there could not 
be a potential for impacts on “scenic vistas” nor any potential degradation of the visual character 
of the areas around the Harbor Districts. 

The Initial Study fails to describe the environmental setting and include any evidence or 
analysis to support its assumption that whatever is done to implement proposed Rule 4001 would 
“likely easily blend in” with the surrounding activities, especially since what would be done to 
implement the Rule is not yet known.  Specifically, the Initial Study fails to identify or even 
describe known visual resources such as John S. Gibson Boulevard, Harbor Boulevard, and the 
Vincent Thomas Bridge, all of which are designated as local scenic highways in the San Pedro 
and Wilmington-Harbor City Community Plans.  There are many historic and cultural resources, 
both listed and found eligible for listing through surveys, that contribute to the visual setting and 
character of the Harbor Districts and if modified, through obstruction, alteration, or demolition 
could have a negative aesthetic impact.  Without a clearly defined project, project location, or 
description of the environmental setting, it is not possible to conclude that any port modifications 
will have little or no noticeable effect on adjacent areas and would blend in with the visual 
setting. 

The Initial Study indicates that “Control devices may include hoods or bonnets on ship 
exhaust stacks to capture emissions and are expected to be as high as 80 feet (POLB, 2006)” and 
concludes that “these control devices would be similar to other structures used within the heavily 
industrialized portions of the Ports…”  First, the “POLB” citation is missing in the list of 
references.  Second, it is speculative and erroneous to assume that control devices as high as 80 
feet would have “no visual impact” without knowing the location, dimensions, color scheme or 
critical viewpoints.  No such analysis has been considered here and the impact is dismissed with 
no evidence to support the conclusion. 
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The last sentence of the first paragraph (on p. 2-6; I. d) suggests there are no residential 
areas “next to” the Harbor Districts, and thus the Initial Study may dispense with analysis of 
light and glare impacts.  It is evident however that was an inaccurate assumption given the 
residential communities of San Pedro, Wilmington and Long Beach located adjacent to the 
Harbor Districts.  This is also contradictory to the description of surrounding land uses and 
setting on page 2-1 which indicates “potentially residential.”   

The Initial Study further errs by dispensing with environmental analysis or evidence, 
simply because of the (assumed) beneficial air quality goals of proposed Rule 4001.  The law is 
clear that environmentally “benign” objectives for a project do not excuse non-compliance with 
CEQA and do not justify reliance on assumptions in lieu of evidence to demonstrate the absence 
of potential impacts.  See, e.g., California Farm Bureau v. California Wildlife Conservation 
Board (2006) 143 Cal.App.4th 173, 196, emph. added [State environmental agency violated 
CEQA by exempting environmentally beneficial habitat project from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the 
environment are immune from environmental review. [Citations.]” (Davidon 
Homes, supra, 54 Cal.App.4th 106, at p. 119; see, e.g., Dunn-Edwards Corp. v. 
Bay Area Air Quality Management Dist. (1992) 9 Cal.App.4th 644 (disapproved 
on other grounds in Western States Petroleum Assn. v. Superior Court, supra, 9 
Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

This topic should not be dismissed.  Given the nature of proposed Rule 4001, it cannot be 
determined that its implementation would have no impact on aesthetics.  The EA therefore 
should include “Aesthetics” as a potentially impacted area of study. 

Air Quality  -- P. 2-11, Discussion 

In the first paragraph (p. 2-11), last sentence, the stated assumption is speculative given 
there is no information about what physical changes to the environment proposed Rule 4001 will 
entail.  There is no evidence to support the assumption in the Initial Study that proposed 
Rule 4001 would be identical to Measure IND -01 or have identical (previously-studied) impacts 
on air quality. 

P. 2-11, III.a 

The first paragraph, last sentence, again raises the question of why it should become the 
obligation of the Cities to take actions on their own to fulfill the obligations of the District for 
reaching emissions reductions targets?  What is the legal authority for this shifting (or 
delegation) of the District’s air quality responsibility? 
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In the second paragraph, the Initial Study relies on an assumption that “the Port” would 
be installing control equipment.  Again, this erroneously confuses the Harbor Departments of the 
Cities with the operators of vessels, vehicles, and equipment.  The Harbor Boards serve as 
trustees of tideland assets. 

The conclusion in this section assumes that the undefined strategies and approaches 
suggested in conceptual description of proposed Rule 4001 will be successful.  That is dependent 
on the feasibility of the approaches, which must be identified and assessed.  Therefore, this topic 
should be analyzed in the EA. 

P. 2-12, III.b, c, and g 

Given the total lack of information regarding what proposed Rule 4001 would entail and 
whether it’s implementation is feasible, it is premature to assess impacts in this category.  These 
details must be provided and these topics should also be identified and assessed in the EA. 

P. 2-13, III.e 

There is no factual basis in the Initial Study upon which to conclude that implementation 
of proposed Rule 4001 would not create any odor issues and therefore need not be studied.  It is 
premature to dismiss this area of analysis given the lack of information currently available 
regarding the Project. Furthermore, the Initial Study analysis only applies to construction odors 
and ignores any potential odors that may occur during long-term operations. 

The NOP should be amended to make clear that at least these additional areas of potential 
impacts on air quality should also be identified and assessed in the EA. 

Biological Resources – P. 2-14 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to biological resources, including least terns and migratory birds. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on biological resources. 

Cultural Resources – P. 2-16 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to cultural resources.  Not all areas within the Harbor Districts are devoid of cultural 
resources or have cultural resources that have been previously disturbed, as concluded in the 
Initial Study on page 2-18 in section V(b), (c), and (d).  There are known recorded historic and 
prehistoric sites throughout the Harbor Districts.  For example, see COLA’s website at 
http://www.portoflosangeles.org/idx_history.asp.  Without knowing the location and extent of 
ground disturbance from possible construction activities associated with proposed Rule 4001, it 
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is speculative to assume that no significant adverse cultural resources impacts are expected from 
implementing proposed Rule 4001.  The conclusion in the Initial Study is unsupported and lacks 
evidence or facts to support the findings. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on cultural resources. 

Energy – P. 2-18 

The Initial Study section VI(c) must be expanded to also consider and analyze the shift 
from fossil fuels to alternative fuels or electrical powered technologies and increased reliance on 
such alternative fuels or electricity such that sufficient supply and emergency storage would be 
required in the event of a major disaster.  Also, some types of emissions control measures, 
facilities, or technologies contemplated by the Project could increase or shift demand for 
different types of energy or fuel usage.  Although “risk of upset” is not considered in the Initial 
Study checklist, it should be cross referenced here and addressed in the Hazards section of the 
Initial Study. 

The scope of the proposed EA should be expanded to include this additional analysis. 

Hazards and Hazardous Materials – P. 2-24 

The Initial Study section VIII(f) must be expanded to also consider and analyze the 
increased reliance on alternative fuels or electrical powered technologies that would require 
sufficient supply and emergency storage in the event of a major disaster.  Although interference 
with emergency response plans was marginally addressed in this section, “risk of upset” is not 
considered in the Initial Study checklist.   

The scope of the proposed EA should be expanded to include this additional analysis. 

Land Use and Planning – P. 2-34 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
inconsistencies between the proposed Project and the existing and applicable land use plans and 
policies. 

The Initial Study erroneously claims that “there are no provisions in PR 4001 that would 
affect land use plans, policies, or regulations.”  (P. 2-34.)  The Initial Study does not support that 
conclusion with any substantial evidence. 

First, the NOP/IS fails to identify any of “the provisions of PR 4001” so the statement 
cannot be supported or evaluated. 
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Second, and more importantly, however, the Initial Study repeatedly references 
“implementation strategies,” “plans” and other new measures that it anticipates the Cities will be 
required to enact if proposed Rule 4001 becomes effective.  Presumably this is because of 
inconsistencies between the existing plans and policies and the requirements of the new Rule.  
(See, e.g., pages 1-6 through 1-11.)  The measures contemplated in the Initial Study include the 
adoption of new “regulatory requirements,” new “impact fees” on the movement of cargo or 
sources, and changing the tariffs for use of the Harbor Districts – all of which would cause at 
least potential “conflicts” with applicable plans and policies.  (Cf., Orinda Ass’n v. Board of 
Supervisors (1986) 182 Cal.App.3d 1145, 1169 [the CEQA requirements for initial study 
examination of non-conformity with existing land use plans are intended to allow lead agency to 
modify the Project to avoid inconsistencies with existing plans – not vice versa].) 

Third, the Initial Study itself acknowledges that the Project is anticipated to cause 
“potentially significant impacts” or conflicts with “an applicable plan ... for the performance of 
the circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Fourth, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

Fifth, the proposed Rule is apparently structured in a way that would impermissibly usurp 
the (non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 

The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).) 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project-
related subsequent amendments to the Cities’ plans, policies, and other land use regulations.  
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
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project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

Noise – P. 2-36 

The NOP/IS acknowledges that approval of the Project and “triggering” of the PR 4001 
could result in the construction or installation of new control equipment.  The Initial Study 
improperly dismisses the potential noise impacts from such work as “not expected to be in 
excess of current operations.”  There is no substantial evidence in the Initial Study to justify such 
assumptions. 

Similarly, there is no evidence cited in the Initial Study to support its further assumption 
that additional permanent noise impacts anticipated from the operations of new control 
equipment would not “substantially increase ambient operational noise levels in the area.” 

This section of the Initial Study is littered with mere “expectations” unsupported by any 
evidence regarding the magnitude of new noise impacts, even though such new impacts are 
anticipated by the Initial Study.  Nor is there any analysis of the potential for significant adverse 
impacts from new noise generators related to the Project. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding these anticipated new noise impacts, 
alternatives, and possible mitigation measures. 

Public Services – P. 2-39 

The Initial Study assumes that the Project would not generate any increased need for 
public services.  However, the Initial Study does not provide any substantial evidence to support 
its assumptions regarding the “absence of impact” on additional public services or facilities. 

The Initial Study should be expanded to address potential impacts that may arise from the 
increased “diversion” of existing “dirty” vehicles and vessels into solid waste sites if proposed 
Rule 4001 is triggered. 
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Transportation and Traffic – P. 2-44 

The Initial Study fails to adequately describe and analyze potential impacts to rail and 
marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car or 
air traffic is substantially altered” on page 2-45.  The Initial Study erroneously considers only 
vehicular traffic impacts to local roadways. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding potential impacts to rail and marine vessel 
traffic. 

Socioeconomics Analysis 

The EA needs to include a broad-based analysis of the socioeconomic effects of the 
proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064(e) and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd 433, 445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, businesses and operations that while located 
outside of the Harbor Districts are dependent upon the flow of cargo for their continued 
operations. 

Too-Narrowly “Focused” Environmental Review 

We note in closing that the Initial Study appears to reflect a preliminary decision to 
conduct less-than-full disclosure or environmental review of the proposed Project.  Although the 
Initial Study concludes that “the proposed Project may have a significant effect on the 
environment and an Environmental Assessment will be required,” it nevertheless appears that 
environmental review in the admittedly-required EA is proposed to be curtailed and “focused” 
on just the six topics listed in the current the NOP.  One obvious indication of this is the 
miniscule list of references that were relied upon to support the Initial Study analysis; the list is 
limited to three sources. 

It is respectfully submitted that such an approach would be too narrow and not in 
conformance with the requirements of CEQA, or with the District’s own policies and rules for 
environmental analysis.  While the CEQA Guidelines call for emphasis and “focus” on the 
significant environmental impacts of the Project, the authority to use such focus is misapplied in 
the Initial Study.  For example, CEQA Guideline § 15143 explains that such focus may be used 
to limit the analysis in an EIR [or, in this case, EA] only as to such impacts that the Initial Study 
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properly shows to be clearly insignificant and unlikely to occur  (i.e., “effects dismissed in an 
Initial Study as clearly insignificant and unlikely to occur need not be discussed further in the 
EIR...”). 

The NOP/IS here, by contrast, appears to exclude from consideration in the EA numerous 
effects that it has not shown to be “clearly insignificant and unlikely to occur.” 

D. Conclusion 

The current version of the NOP/IS fails to adequately describe the “Project” thereby 
thwarting effective public review and comment on proposed Rule 4001.  The Initial Study must 
therefore be revised, corrected, and re-circulated with all of the descriptions and other content 
required by CEQA. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed, and that environmental review will be limited in a way that erroneously fails 
to provide the relevant decision-makers, affected public agencies, residents and the public 
generally with sufficient evidence and analysis of all anticipated and potential impacts from the 
Project as a whole, or of all potentially feasible mitigation measures or appropriate Project 
alternatives as required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.  We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency.  
For the COLB, the contact persons are as follows: 

 
Heather Tomley 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 
(562) 283-7100 
e-mail: heather.tomley@polb.com 
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With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 
 
M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 
 
David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, #3000 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
 
With a copy to: 
 
Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 
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August 30, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Comments on the Draft 2012 Air Quality Management Plan  
 
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to serve on 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management 
Plan (AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have a proven 
leadership record of developing and implementing appropriate and effective strategies that have 
resulted in the port-related goods movement industry’s achievement of real and dramatic 
emissions reductions.  Although the Ports do not own or control the emission sources, the Ports 
have worked cooperatively with business operators in the port area and the air quality regulatory 
agencies (i.e. Environmental Protection Agency, California Air Resources Board, and AQMD) to 
help the port industry reduce its fair share of air quality impacts to the region from port-related 
operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and the 
associated San Pedro Bay Standards.  As a result, between 2005 and 2011 emissions from 
port-related sources were reduced by 73 percent for diesel particulate matter (DPM) and by 
50 percent for nitrogen oxides (NOx).  The Ports’ San Pedro Bay Standards for 2014 established 
goals to reduce port-related DPM by 72 percent and NOx by 22 percent.  Therefore, as a result of 
implementation of aggressive actions by the port industry, port-related emission reductions have 
exceeded our goals several years ahead of schedule. 
 
While we  remain a committed partner in the effort to improve air quality in the region, we have 
significant concerns with several proposed control measures in the Draft 2012 AQMP that 
improperly misclassify the Ports as “stationary sources” or “indirect sources” under AQMP 
Stationary Source measures, or as “implementing agencies” of specific AQMP mobile source 
measures.  In particular, the proposed Stationary Source Measure IND-01, “Backstop Measures 
for Indirect Sources of Emissions from Ports and Port-Related Sources” contains many legal 
flaws, as explained in greater detail below, and inappropriately proposes to impose enforcement 
actions on the Ports for emissions generated by emissions sources that the Ports do not own,  
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operate, or control, which is counterproductive to the cooperative relationship that our agencies 
have established since we began working together on the voluntary CAAP in 2006.   
 
This letter provides the Ports’ specific comments on the control measures in the Draft 2012 
AQMP that we believe must be addressed prior to finalization and adoption by your agency. 
 
Proposed Stationary Source Measure IND-01 
 
There are three fundamental problems with Proposed Measure IND-01, “Backstop Measures for 
Indirect Sources of Emissions from Ports and Port-Related Sources.”  First, the proposed 
backstop rule would transform the Ports’ voluntary CAAP into the AQMD’s mandatory 
regulation of the Ports.  This would jeopardize the Ports and the Port-related emissions sources’ 
grant funding for equipment replacement and modernization if it is now necessary to comply 
with regulation, while offering nothing to assist the Ports with compliance in terms of additional 
technologies, facilitating regulations, tools, or funding.  Second, although the CAAP was a 
voluntary cooperative effort of the Ports and the air agencies designed to encourage the industry 
operators of regulated equipment to go beyond regulation, the proposed backstop rule would 
improperly subject the Ports to the AQMD’s enforcement action for industry’s missed emissions 
reductions by equipment not operated or controlled by the Ports, or even potential loss of federal 
funding under federal conformity principles if the AQMP is adopted into the State 
Implementation Plan (SIP) and approved by the U.S. EPA as federal law.  Third, the proposed 
backstop rule exceeds the AQMD’s authority and if implemented may violate the State 
Tidelands Trust.  If Measure IND-01 (as well as the Offroad Mobile Source Measures discussed 
below) are in reality the AQMD’s regulation of Port-related mobile emissions sources such as 
locomotives, ships, rail, and trucks, then this is beyond AQMD’s legal authority and AQMD 
should obtain a waiver under the Clean Air Act from the U.S. EPA.  The Ports provide further 
detailed comments on Proposed Measure IND-01 below, and object to it being included in the 
2012 AQMP.   
 
Based upon the AQMD’s modeling results, existing control measures are expected to result 
in attainment of the Federal 24-hour PM2.5 standard by the 2014 deadline without 
Measure IND-01.  Section 39602 of the California Health and Safety Code states that the 
State Implementation Plan (SIP) shall only include those provisions necessary to meet the 
requirements of the Clean Air Act.  Hence, there is no identified need or legal basis for 
implementing Measure IND-01.  The AQMD’s proposed measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be 
achieved in the near future, and is therefore unnecessary. 
 
The Ports are neither “direct emissions sources” nor “stationary sources” subject to AQMD 
permitting, and the AQMD has not complied with requirements for regulation under Health and 
Safety Code.  The Ports are also not “indirect sources” subject to an AQMD indirect source 
review program within the meaning of the Clean Air Act, and the AQMD has not complied with 
requirements of the Clean Air Act, 42 U.S.C. §7410 and various other requirements for indirect 
source classification.  The Ports are also not air agency regulators.  The Ports do not own, 
operate, regulate, or control any of the goods movement equipment serving the Ports that are  
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targeted emissions sources under Measure IND-01.  Additionally, the equipment are mobile 
sources regulated by state, federal, and/or international regulation, sometimes under jurisdiction 
preempting Port or AQMD action.  It is inappropriate for the AQMD to regulate the Ports 
without the Ports’ ownership, operation, or jurisdiction to regulate the various industry 
businesses actually causing the emissions within our boundaries.   
 
The proposed backstop measure continues to state that if there is a South Coast Air Basin-wide 
shortfall in emission reductions, then the AQMD will mandate additional emission reductions 
from the Ports, even if the port-related sources have already met their commitments.  This 
moving target standard is unconstitutionally vague and therefore illegal.  The Ports are unfairly 
targeted, as there are no backstop measures proposed for other entities or source categories 
should other modeling assumptions not come to pass, such as anticipated natural fleet turnover, 
or other non-regulated initiatives failing to meet their goals, such as those expected by the Carl 
Moyer Program.  If the AQMD’s emissions projections for achieving attainment are incorrect, 
including control factors and growth rates, this measure appears to imply that the Ports will be 
specifically tasked with rectifying the shortfall.  If the Basin fails to achieve the federal air 
quality standard, the proper channel to address this is through the established SIP process, not to 
establish a contingency rule to unfairly burden one specific industry out of the entire Basin.   
 
AQMD staff has indicated that Measure IND-01 is proposed to account for measures that are not 
backed by enforceable requirements.  However, significant programs such as the CAAP’s Clean 
Truck Program, Ocean-going Vessel Low Sulfur Fuel Program, Cargo-handling Equipment 
requirements, and the Shore-side Power/Alternative Maritime Power programs are currently 
backstopped by CARB and International Maritime Organization (IMO) regulations.  The Ports 
also require higher rates of vessel or equipment compliance than regulation through terminal 
leases, when such commercial opportunities are able to be negotiated with tenants.   Therefore, 
Proposed Measure IND-01 is unnecessary. 
 
Measure IND-01 is vague and incomplete.  It is unclear whether the AQMD has taken credit for 
actual/current emission reductions in the baseline only, or if assumptions have been made for 
future year reductions.  We take issue with a measure moving forward where emissions 
projections are “on-going.”  Further, no detail is provided on the level of emission reductions 
that are needing to be maintained.  This is further complicated by the differences that exist 
between the emissions inventories produced by the Ports and the inventory used for the AQMP.  
It is unclear if a specific emission reduction shortfall will trigger implementation of the measure, 
or if it is simply left to the discretion of the AQMD.  Additionally, the control costs have not yet 
been developed or justified in a cost-benefit analysis. 
 
The CAAP is a planning document that provides a guideline of strategies and targets that are 
often “stretch goals,” which ultimately are implemented through individual actions adopted by 
the Long Beach and Los Angeles Boards of Harbor Commissioners (Boards).  The Ports are 
sovereign Tidelands granted to the cities of Los Angeles and Long Beach by the state under the 
oversight of the State Lands Commission.  Each city has been appointed as a trustee and has 
established their respective Board of Harbor Commissioners with exclusive control and 
management of the Tidelands and revenues and expenditures from the Tidelands.  However,  
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such discretion must be exercised in accordance with their obligations to prudently manage 
Tidelands assets and revenues within a nexus and proportionality to the Tidelands Trust interests, 
as well as in accordance with applicable laws such as the California Environmental Quality Act 
(CEQA) and principles of federal preemption.1  The AQMD cannot mandate action by each 
Port’s Board of Harbor Commissioners, nor can the AQMD direct how the Ports obligate state 
Tidelands money; only the appointed trustee can make discretionary actions to obligate state 
Tidelands funds.  Specifically, the CAAP measures listed in the Draft 2012 AQMP each require 
the Boards to authorize the expenditure of incentive monies and program costs, or to approve 
conditions of infrastructure project development in their discretion as CEQA lead agency and as 
Tidelands trustees. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss 
technical and policy issues related to reducing emissions from port-related sources.  As stated 
above, we remain committed to achieving the clean air goals identified in the CAAP and 
working with port industry and the air regulatory agencies on implementation of appropriate 
strategies.  
 
For your reference, attached is our comment letter dated July 10, 2012, expressing our 
preliminary concerns related to the proposed Measure IND-01 and a comment letter dated 
May 4, 2010, in which the Ports initially expressed concerns regarding backstop rules.   
 
Proposed Off-Road Mobile Source and Advanced Control Technology Measures  
 
The Draft 2012 AQMP also identifies the San Pedro Bay Ports as “Implementing Agencies” for 
several of the proposed Off-Road measures (OFFRD-02, OFFRD-04, and OFFRD-05) and 
Advanced Control Technology measures (ADV-01, ADV-02, ADV-03, ADV-04, and ADV-05).  
The Ports should not be listed as Implementing Agencies, which the AQMP Appendix IV-A 
defines as “the agency(ies) responsible for implementing the control measure.”  While the Ports 
have been moving forward with voluntary efforts in these areas, as mentioned above, the Ports 
are not air agency regulators.  We also do not own or operate the equipment identified in the 
proposed measures, and therefore we do not have direct control over any of the sources listed.  
During the Advisory Committee meetings, AQMD staff has provided clarification that the Ports 
are listed as Implementing Agencies because of our voluntary commitments to work on these 

                                                 
1 The Ports’ experience with the first phase of the 2006-2010 CAAP showed that in actual implementation, many 
CAAP measures were carried out in a different manner than originally conceptualized, or not carried out at all, 
based on limitations on the Boards’ opportunities and their exercise of their discretion to manage Tidelands assets 
and funds under real-world circumstances.  Some of the CAAP measures can only be implemented if businesses 
apply to the Ports for permits to build or expand their lease premises and CEQA mitigation required by law or lease 
conditions that can be negotiated with a Port tenant.  Other CAAP measures involve emissions sources (rail or ocean 
vessels) that may assert federal preemption against efforts to compel use of specific technology, so the CAAP goals 
involve the Ports offering economic incentives in voluntary compliance programs, such as the Ocean Vessel 
incentive programs.  However, only the Boards have the legal authority to fund such incentives or impose CEQA 
mitigation or lease conditions to project approval, which decisions also fall within the Boards’ sole discretion 
regarding their respective Port’s properties and their individual Harbor Revenue Fund budgets, which may be 
affected by the global economy.   
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efforts, and that being listed as an implementation agency does not obligate the Ports to any 
specific requirement, however, this is contrary to the language of the AQMP that implementing 
agencies are “responsible for implementing the control measure.”  We believe that listing the 
Ports, and not including all of the other public and private partners that are also working on these 
efforts, gives the impression that the Ports do have an assigned obligation, or that the Ports must 
bear a larger burden in the effort to implement these programs.  We also repeat our comment 
stated above that the AQMD cannot mandate in the AQMP that the Ports must expend monies in 
these voluntary efforts, since most of these Off-Road and Advanced Control Technology 
measures require incentive monies to fund demonstration projects or accelerated use of new 
technology. 
 
We believe that the appropriate Implementing Agencies for these measures are the United States 
Environmental Protection Agency and the California Air Resources Board. 
 
The Ports urge AQMD to make all of the above-requested changes to the draft 2012 AQMP, in 
particular, to eliminate Measure IND-01 Port Backstop Rule as a legally unnecessary measure 
exceeding AQMD’s authority and violating the State Tidelands Trust.  We believe it is much 
more effective to advance our mutual clean air goals for our agencies to continue working 
cooperatively together, but if the AQMD takes the above 2012 AQMP measures forward, the 
Ports will have no choice but to vigorously oppose such action through the administrative and 
legal process. 
 
Sincerely, 

 
Chris Lytle Geraldine Knatz 
Executive Director Executive Director 
Port of Long Beach Port of Los Angeles 
 
HAT:s 
 

cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Port of Long Beach Harbor Commission 
 Port of Los Angeles Harbor Commission 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
 David Reich, Los Angeles City Mayor’s Office 



 

 

 
 
 
 
July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 



Dr. Wallerstein 
July 10, 2012 
Page -3- 
 

 

We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
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Chapter 4: Control Strategy and Implementation

TABLE 4-2

List of District's Adoption/Implementation Dates and Estimated Emission Reductions
from Short-Term PM2.5 Control Measures

NUMBER ; TITLE AllOPT10N IMPLEMENTATION REDUCTION
PERI011 (TPD)

CMB-01 Further NOx Reductions from 2013 2014 2-3 8
RECLAIM [NOx] Phase I
(Contingency)

BCM-01 Further Reductions from 2013 2013-2014 7.1 b
Residential Wood Burning
Devices [PM2.5]

BCM-02 Further Reductions from Open 2013 2013-2014 4.6 °
Burning [PM2.5]

BCM-03 Emission Reductions from Phase I — 2013 TBD 1 d
(formerly Under-Fired Charbroilers (Tech
BCM-OS) [PM2.5] Assessment)

Phase II - TBD

BCM-04 Further Ammonia Reductions Phase I — 2013- TBD TBD e
from Livestock Waste [NH3] 2014 (Tech

Assessment)

Phase II - TBD

~T~}
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EDU-01 Further Criteria Pollutant Ongoing Ongoing N/A f
(formerly Reductions from Education,
MCS-02, Outreach and Incentives [All
MCS-03) Pollutants]

MCS-01 Application of All Feasible Ongoing Ongoing TBD e
(formerly Measures Assessment [All
MCS-07) Pollutants]

a. Emission reductions are included in the SIP as a contingency measure.
b. Winter average day reductions based on episodic conditions and 75 percent compliance rate.
c. Reductions based on episodic day conditions.
d. Will submit into SIP once technically feasible and cost effective options are confirmed.
e. TBD are reductions to be determined once the technical assessment is complete, and inventory and control

approach are identified.
f. N/A aze reductions that cannot be quantified due to the nature of the measure (e.g., outreach, incentive

programs) or if the measure is designed to ensure reductions that have been assumed to occur will in fact
occur.
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requirements regarding manure removal, handling, and composting; however, the

rule does not focus on fresh manure, which is one of the largest dairy sources of

ammonia emissions. An assessment will be conducted to evaluate the use of sodium

bisulfate (SBS) at local dairies to evaluate the technical and economic feasibility of

its application, as well as potential impacts to ground water, and the health and safety

of both workers and dairy stock. Reducing pH level in manure through the

application of acidulant additives (acidifier), such as SBS, is one of the potential

mitigations for ammonia. SBS is currently being considered for use in animal

housing areas where high concentrations of fresh manure are located, Research

indicates that best results occur when SBS is used on "hot spots". SBS can also be

applied to manure stock piles and at fencelines, and upon scraping manure to reduce

ammonia spiking from the leftover remnants of manure and urine. SBS application

may be required seasonally or episodically during times when high ambient PM2.5

levels are forecast.

Multiple Component Sources

There is one short-term control measure for all feasible measures.

MCS-01: APPLICATION OF ALL FEASIBLE MEASURES ASSESSMENT:

This control measure is to address the state law requirement for all feasible measures

for ozone. Existing rules and regulations for pollutants such as VOC, NOx, SOx and

PM reflect current best available retrofit control technology (BARCT). However,

BARCT continually evolves as new technology becomes available that is feasible

and cost-effective. Through this proposed control measure, the District would

commit to the adoption and implementation of the new retrofit control technology

standards. Finally, staff will review actions taken by other air districts for

applicability in our region.

Indirect Sources

This category includes a proposed control measure carried over from the 2007

AQMP (formerly MOB-03) that establishes a backstop measure for indirect sources

of emissions at ports.

~ • • ~~~
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Educational Pro r

There is one proposed educational program within this category.

EDU-01: FURTHER CRITERIA POLLUTANT REDUCTIONS FROM

EDUCATION, OUTREACH AND INCENTIVES: This proposed control measure

seeks to provide educational outreach and incentives for consumers to contribute to

clean air efforts. Examples include the usage of energy efficient products, new

lighting technology, "super compliant" coatings, tree planting, and the use of lighter

colored roofing and paving materials which reduce energy usage by lowering the

ambient temperature. In addition, this proposed measure intends to increase the

effectiveness of energy conservation programs through public education and

awareness as to the environmental and economic benefits of conservation.

Educational and incentive tools to be used include social comparison applications

(comparing your personal environmental impacts with other individuals), social

media, and public/private partnerships.

PROPOSED PM2.5 CONTINGENCY MEASURES

Pursuant to CAA section 172(c)(9), contingency measures are emission reduction

measures that are to be automatically triggered and implemented if an area fails to

attain the national ambient air quality standard by the applicable attainment date, or

fails to make reasonable further progress (RFP) toward attainment. Further detailed

descriptions of contingency requirements can be found in Chapter 6 —Clean Air Act

Requirements. As discussed in Chapter 6 and consistent with U.S. EPA guidance,

the District is proposing to use excess air quality improvement from the proposed

control strategy, as well as potential NOx reductions from CMB-01 listed above, to

demonstrate compliance with this federal requirement.
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Chapter 5 Future Air Quality

The Fina12012 AQMP relies on a set of five years of particulate data centered on 2008,

the base year selected for the emissions inventory development and the anchor year for

the future year PM2.5 projections. In July, 2010, U.S. EPA proposed revisions to the 24-

hour PM2.5 modeling attainment demonstration guidance. The new guidance suggests

using five years of data, but instead of directly using quarterly calculated design values,

the procedure requires the top 8 daily PM2.5 concentrations days in each quarter to

reconstruct the annua198~' percentile. The logic in the analysis is twofold: by selecting

the top 8 values in each quarter the 98~' percentile concentration is guaranteed to be

included in the calculation. Second, the analysis projects future year concentrations for

each of the 32 days in a year (160 days over five years) to test the response of future year

24-hour PM2.5 to the proposed control strategy. Since the 32 days in each year include

different meteorological conditions and particulate species profiles it is expected those

individual days will respond independently to the projected future year emissions profile

and that a new distribution of PM2.5 concentrations will result. Overall, the process is

more robust in that the analysis is examining the impact of the control strategy

implementation for a total of 160 days, covering a wide variety of potential meteorology

and emissions combinations.

Table 5-1 provides the weighted 2008 annual and 24-hour average PM2.5 design values

for the Basin.

TABLE 5-1

2008 Weighted 24-Hour PM2.5 Design Values (µg/m3)

MONITORING SITE

Anaheim

24=HOtTRS

35.0

Los Angeles 40.1

Fontana 45.6

North Long Beach 34.4

South Long Beach 33.4

Mira. Loma 47.9

Rubidoux 44.1

Relative Response Factors and Future Year Design Values

To bridge the gap between air quality model output evaluation and applicability to the

health-based air quality standards, U.S. EPA guidance has proposed the use of relative

response factors (RRF). The RRF concept was first used in the 2007 AQMP modeling

attainment demonstrations. The RRF is simply a ratio of future year predicted air quality
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with the control strategy fully implemented to the simulated air quality in the base year.

The mechanics of the attainment demonstration are pollutant and averaging period

specific. For 24-hour PM2.5, the top 10 percentile of modeled concentrations in each

quarter of the simulation year are used to determine the quarterly RRFs. For the annual

average PM2.5, the quarterly average RRFs are used for the future year projections. For

the 8-hour average ozone simulations, the aggregated response of multiple episode days

to the implementation of the control strategy is used to develop an averaged RRF for

projecting a future year design value. Simply stated, the future year design value is

estimated by multiplying the non-dimensional RRF by the base year design value. Thus,

the simulated improvement in air quality, based on multiple meteorological episodes, is

translated as a metric that directly determines compliance in the form of the standard.

The modeling analyses described in this chapter use the RRF and design value approach

to demonstrate future year attainment of the standards.

PM2.5 Modeling

Within the Basin, PM2.5 particles are either directly emitted into the atmosphere

(primary particles), or are formed through atmospheric chemical reactions from

precursor gases (secondary particles). Primary PM2.5 includes road dust, diesel soot,

combustion products, and other sources of fine particles. Secondary products, such as

sulfates, nitrates, and complex carbon compounds are formed from reactions with oxides

of sulfur, oxides of nitrogen, VOCs, and ammonia.

The Final 2012 AQMP employs the CMAQ air quality modeling platform with

SAPRC99 chemistry and WRF meteorology as the primary tool used to demonstrate

future year attainment of the 24-hour average PM2.5 standard. A detailed discussion of

the features of the CMAQ approach is presented in Appendix V. The analysis was also

conducted using the CAMx modeling platform using the "one atmosphere" approach

comprised of the SAPRC99 gas phased chemistry and a static two-mode particle size

aerosol module as the particulate modeling platform. Parallel testing was conducted to

evaluate the CMAQ performance against CAMx and the results indicated that the two

modeUchemistry packages had similar performance. The CAMx results are provided in

Appendix V as a component of the weight of evidence discussion.

The Final 2012 modeling attainment demonstrations using the CMAQ (and CAlV~)

platform were conducted in a vastly expanded modeling domain compared with the

analysis conducted for the 2007 AQMP modeling attainment demonstration. In this

analysis, the PM2.5 and ozone base and future simulations were modeled

simultaneously. The simulations were conducted using a Lambert Conformal grid
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projection where the western boundary of the domain was extended to 084 UTM, over

100 miles west of the ports of Los Angeles and Long Beach. The eastern boundary

extended beyond the Colorado river while the northern and southern boundaries of the

domain extend to the San Joaquin Valley and the Northern portions of Mexico (3543

UT1V~. The grid size has been reduced from 5 kilometers squared to 4 kilometers

squared and the vertical resolution has been increased from 11 to 181ayers.

The final WRF meteorological fields were generated for the identical domain, layer

structure and grid size. The WRF simulations were initialized from National Centers for

Environmental Prediction (NCEP) analyses and run for 3-day increments with the option

for four dimensional data assimilation (FDDA). Horizontal and vertical boundary

conditions were designated using a "U.S. EPA clean boundary profile."

PM2.5 data measured as individual species at six-sites in the AQMD air monitoring

network during 2008 provided the characterization for evaluation and validation of the

CMAQ annual and episodic modeling. The six sites include the historical PM2.5

maximum location (Riverside- Rubidoux), the stations experiencing many of the highest

county concentrations (among the 4-county jurisdiction including Fontana, North Long

Beach and Anaheim) and source oriented key monitoring sites addressing goods

movement (South Long Beach) and mobile source impacts (Central Los Angeles). It is

important to note that the close proximity of Mira Loma to Rubidoux and the common

in-Basin air flow and transport patterns enable the use of the Rubidoux speciated data as

representative of the particulate speciation at Mira Loma. Both sites are directly

downwind of the dairy production areas in Chino and the warehouse distribution centers

located in the northwestern corner of Riverside County. Speciated data monitored at the

selected sites for 2006-2007 and 2009-2010 were analyzed to corroborate the

applicability of using the 2008 profiles.

Day-specific point source emissions were extracted from the District stationary source

and RECLAIM inventories. Mobile source emissions included weekday, Saturday and

Sunday profiles based on CARB's EMFAC2011 emissions model, CALTRANS weigh-

in-motion profiles, and vehicle population data and transportation analysis zone (TAZ)

data provided by SCAG. The mobile source data and selected area source data were

subjected to daily temperature corrections to account for enhanced evaporative emissions

on warmer days. Gridded daily biogenic VOC emissions were provided by CARB using

BEIGIS biogenic emissions model. The simulations benefited from enhancements made

to the emissions inventory including an updated ammonia inventory, improved

emissions characterization that split organic compounds into coarse, fine and primary
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particulate categories, and updated spatial allocation of primary paved road dust
emissions.

Model performance was evaluated against speciated particulate PM2.5 air quality data
for ammonium, nitrates, sulfates, secondary organic matter, elemental carbon, primary

and total particulate mass for the six monitoring sites (Rubidoux, Central Los Angeles,

Anaheim, South Long Beach, Long Beach, and Fontana).

The following section summarizes the PM2.5 modeling approach conducted in

preparation for this Plan. Details of the PM2.5 modeling are presented in Appendix V.

24-Hour PM2.5 Modelin~Approach

CMAQ simulations were conducted for each day in 2008. The simulations included

8784 consecutive hours from which daily 24-hour average PM2.5 concentrations (0000-

2300 hours) were calculated. A set of RRFs were generated for each future year

simulation. RRFs were generated for the ammonium ion (NH4), nitrate ion (NO3),

sulfate ion (SO4), organic carbon. (OC), elemental carbon (EC) and a combined grouping

of crustal, sea salts and metals (Others). A total of 24 RRFs were generated for each

future year simulation (4 seasons and 6 monitoring sites).

Future year concentrations of the six component species were calculated by applying the

model generated quarterly RRFs to the spectated 24-hour PM2.5 (FRM) data, sorted by

quarter, for each of the five years used in the design value calculation. The 32 days in

each year were then re-ranked to establish a new 98~' percentile concentration. The

resulting future year 98t" percentile concentrations for the five years were subjected to

weighted averaging for the attainment demonstration.

In this chapter, future year PM2.5 24-hour average design values are presented for 2014,

and 2019 to (1) demonstrate the future baseline concentrations if no further controls are

implemented; (2) identify the amount of air quality improvement needed to advance the

attainment date to 2014; and (3) confirm the attainment demonstration given the

proposed PM2.5 control strategy. In addition, Appendix V will include a discussion and

demonstration that attainment will be satisfied for the entire modeling domain.

Weight of Evidence

PM2.5 modeling guidance strongly recommends the use of corroborating evidence to

support the future year attainment demonstration. The weight of evidence demonstration

for the Final 2012 AQMP includes brief discussions of the observed 24-hour PM2.5,
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emissions trends, and future year PM2.5 predictions. Detailed discussions of all model

results and the weight of evidence demonstration are provided in Appendix V.

FUTURE AIR QUALITY

Under the federal Clean Air Act, the Basin must comply with the federal PM2.5 air

quality standards by December, 2014 [Section 172(a)(2)(A)]. An extension of up-to five

years (unti12019) could be granted if attainment cannot be demonstrated any earlier with

all feasible control measures incorporated.

24-Hour PM2.5

A simulation of 2014 baseline emissions was conducted to substantiate the severity of

the 24-hour PM2.5 problem in the Basin. The simulation used the projected emissions

for 2014 which included all adopted control measures that will be implemented prior to

and during 2014, including mobile source incentive projects under contract (Proposition

1B and Carl Moyer Programs). The resulting 2014 future-year Basin design value

(37.3µg/m3) failed to meet the federal standard. As a consequence additional controls

are needed.

Simulation of the 2019 baseline emissions indicates that the Basin PM2.5 will attain the

federal 24-hour PM2.5 standard in 2019 without additional controls. With the control

program in place, the 24-hour PM2.5 simulations project that the 2014 design value will

be 34.3 µg/m3 and that the attainment date will advance from 2019 to 2014.

Figure 5-3 depicts future 24-hour PM2.5 air quality projections at the Basin design site

(Mira Loma) and six PM2.5 monitoring sites having comprehensive particulate species

characterization. Shown in the figure, are the base year design values for 2008 along

with projections for 2014 with and without control measures in place. All of the sites

with the exception of Mira Loma will meet the 24-hour PM2.5 standard by 2014 without

additional controls. With implementation of the control measures, all sites in the Basin

demonstrate attainment.
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FIGURE 5-3

Maximum 24-Hour Average PM2.5 Design Concentrations:
2008 Baseline, 2014 and 2014 Controlled

Spatial Proiections of PM2.5 Design Values

Figure 5-4 provides a perspective of the Basin-wide spatial extent of 24-hour PM2.5

impacts in the base year 2008, with all adopted rules and measures implemented.

Figures 5-5 and 5-6 provide aBasin-wide perspective of the spatial extent of 24-hour

PM2.5 future impacts for baseline 2014 emissions and 2014 with the proposed control

program in place. With no additional controls, several areas around the northwestern

portion of Riverside and southwestern portion of San Bernardino Counties depict grid

Mira Loma Rubidoux Fontana Central LA Anaheim North Long South Long

Beach Beach
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cells with weighted PM2.5 24-hour design values exceeding 35 µg/m3. By 2014, the

number of grid cells with concentrations exceeding the federal standard is restricted to a

small region surrounding the Mira Loma monitoring station in northwestern Riverside

County. With the control program fully implemented in 2014, the Basin does not e~chibit

any grid cells exceeding the federal standard.
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FIGURE 5-4

2008 Baseline 24-Hour PM2.5 Design Concentrations (µg/m3)
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2014 Controlled 24-Hour PM2.5 Design Concentrations (µg/m3)
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Weight of Evidence Discussion

The weight of evidence discussion focuses on the trends of 24-hour PM2.5 .and key

precursor emissions to provide justification and confidence that the Basin will meet the

federal standard by 2014.

Figure 5-7 depicts the long term trend of observed Basin 24-hour average PM2.5 design

values with the CMAQ projected design value for 2014. Also superimposed on the

graph is the linear best-fit trend line for the observed 24-hour average PM2.5 design

values. The observed trend depicts a steady 49 percent decrease in observed design

value concentrations between 2001 and 2011. The rate of improvement is just under 4

µg/m3 per year. If the trend is extended beyond 2011, the projection suggests attainment

of the PM2.5 24-hour standard in 2013, one year earlier than determined by the

attainment demonstration. While the straight-line future year approximation is

aggressive in its projection, it offers insight to the effectiveness of the ongoing control

program and is consistent with the attainment demonstration.

Figures 5-8 depicts the long term trend of Basin NOx emissions for the same period.

Figure 5-9 provides the corresponding emissions trend for directly emitted PM2.5. Base

year NOx inventories between 2002 (from the 2007 AQMI') and 2008 experienced a 31

percent reduction while directly emitted PM2.5 experienced a 19 percent reduction over

the 6-year period. The Basin 24-hour average PM2.5 design value experienced a

concurrent 27 percent reduction between 2002 and 2008. The projected trend of NOx

emissions indicates that the PM2.5 precursor associated with the formation of nitrate will

continue to be reduced though 2019. by an additiona148 percent. Similarly, the projected

trend of directly emitted PM2.5 projects a more moderate reduction of 13 percent

through 2019. However, as discussed in the 2007 AQMP and in a later section of this

chapter, directly emitted PM2.5 is a more effective contributor to the formation of

ambient PM2.5 compared to NOx. While the projected. NOx and direct PM2.5

emissions trends decrease at a reduced rate between 2012 and 2019, it is clearly evident

that the overall significant reductions will continue to result in lower nitrate, elemental

carbon and direct particulate contributions to 24-hour PM2.5 design values.
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FIGURE 5-7

Basin Observed and CMAQ Projected
Future Year PM2.5 Design Concentrations (µg/m3)

FIGURE 5-8

Trend of Basin NOx Emissions (Controlled)
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FIGURE 5-9

Trend of Basin PM2.5 Emissions (Controlled)

Control Strategy Choices

PM2.5 has five major precursors that contribute to the development of the ambient

aerosol including ammonia, NOx, SOx, VOC, and directly emitted PM2.5. Various

combinations of reductions in these pollutants could all provide a path to clean air. The

24-hour PM2.5 attainment strategy presented in this Final 2012 AQMP relies on a dual

approach to first demonstrate attainment of the federal standard by 2019 and then

focuses on controls that will be most effective in reducing PM2.5 to accelerate

attainment to the earliest extent. The 2007 AQMP control measures since implemented

will result in substantial reductions of SOx, direct PM2.5, VOC and NOx emissions.

Newly proposed short-term measures, discussed in Chapter 4, will provide additional

regional emissions reductions targeting directly emitted PM2.5 and NOx.

It is useful to weigh the value of the precursor emissions reductions (on a per ton basis)

to microgram per cubic meter improvements in ambient PM2.5 levels. As presented in

the weight of evidence discussion, trends of PM2.5 and NOx emissions suggest a direct

response between lower emissions and improving air quality. The Final 2007 AQMP

established a set of factors to relate regional per ton precursor emissions reductions to

PM2.5 air quality improvements based on the annual average concentration. The Final

2012 AQMP CMAQ simulations provided a similar set of factors, but this time directed

at 24-hour PM2.5. The analysis determined that VOC emissions reductions have the

lowest return in terms of micrograms reduced per ton reduction, one third of the benefit

of NOx reductions. SOx emissions were about eight times more effective than NOx
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reductions. However, directly emitted PM2.5 reductions were approximately 15 times

more effective than NOx reductions. It is important to note that the contribution of

ammonia emissions is embedded as a component of the SOx and NOx factors since

ammonium nitrate and ammonium sulfate are the resultant particulates formed in the

ambient chemical process. Table 5-2 summarizes the relative importance of precursor

emissions reductions to 24-hour PM2.5 air quality improvements based on the analysis.

(A comprehensive discussion of the emission reduction factors is presented in

Attachment 8 of Appendix V of this document). Emission reductions due to existing

programs and implementation of the 2012 AQMP control measures will result in

projected 24-hour PM2.5 concentrations throughout the Basin that meet the standard by

2014 at all locations. Basin-wide curtailment of -wood burning and open burning when

the PM2.5 air quality is projected to exceed 30 µg/m3 in Mira Loma will effectively

accelerate attainment at Mira Loma from 2019 to 2014. Table 5-3 lists the mix of the

four primary precursor's emissions reductions targeted for the staged control measure

implementation approach.
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TABLE 5-2

Relative Contributions of Precursor Emissions Reductions to Simulated Controlled
Future-Year 24-hour PM2.5 Concentrations

PR~;CURSOR ~ NM2.S COMPONENT (µglm3)
STANDARDIZED

CONTRIBUTION TO
AMBIENT PM2.5 1~7ASS

VOC Organic Carbon Factor of 0.3

NOx Nitrate Factor of 1

SOx Sulfate Factor of 7.8

PM2.5 Elemental Carbon &Others Factor of 14.8

TABLE 5-3

Fina12012 AQMP
24-hour PM2.5 Attainment Strategy

Allowable Emissions (TPD)
_~~

PEAK SCENARIO ~ VOC NOx SOt PM2.5

2014 Baseline 451 506 18 70

2014 Controlled 451 490 18 58*

*Winter episodic day emissions

ADDITIONAL MODELING ANALYSES

As a component of the Final 2012 AQMP, concurrent simulations were also conducted

to update and assess the impacts to annual average PM2.5 and 8-hour ozone given the

new modeling platform and emissions inventory. This update provides a confirmation

that the control strategy will continue to move air quality expeditiously towards

attainment of the relevant standards.

Annual PM2.5

Annual PM2.5 Modelin~Approach

The Final 2012 AQMP annual PM2.5 modeling employs the same approach to

estimating the future year annual PM2.5 as was described in the 2007 AQMP attainment

demonstrations. Future year PM2.5 annual average air quality is determined using site
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and species specific quarterly averaged RRFs applied to the weighted quarterly average

2008 PM2.5 design values per U.S. EPA guidance documents.

In this application, CMAQ and WRF were used to simulate 2008 meteorological and air

quality to determine Basin annual average PM2.5 concentrations. The future year

attainment demonstration was analyzed for 2015, the target set by the federal CAA. The

2014 simulation relies on implementation of all adopted rules and measures through

2014. This enables a full year-long demonstration based on a control strategy that would

be fully implemented by January 1, 2015. It is important to note that the use of the

quarterly design values fora 5-year period centered around 2008 (listed in Table 5-4)

continue to be used in the projection of the future year annual average PM2.5

concentrations. The future year design reflects the weighted quarterly average

concentration calculated from the projections over five years (20 quarters).

TABLE 5-4

2008 Weighted Annual PM2.5 Design Values (µg/m3)

MONITORING SITE ANNUAL*

Anaheim 13.1

Los Angeles 15.4

Fontana 15.7

North Long Beach 13.6

South Long Beach 13.2

Mira Loma 18.6

Rubidoux 16.7

* Calculated based on quarterly observed data between 2006 — 2010

Future Annual PM2.5 Air Quality

The projections for the annual state and federal standards are shown in Figure 5-10. All

areas will be in attainment of the federal annual standard (15.0 µg/m3) by 2014. The

2014 design value is projected to be 9 percent below the federal standard. However, as

shown in Figure 5-10, the Fina12012 AQMP does not achieve the California standard of

12 µg/m3 by 2014. Additional controls would be needed to meet the California annual

PM2.5 standard.
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FIGURE 5-10

Annual Average PM2.5 Design Concentrations:
2008 and 2014 Controlled

Ozone Modeling

Federal Std

California Std.

The 2007 AQMP provided a comprehensive 8-hour ozone analysis that demonstrated

future year attainment of the 1997 federal ozone standard (80 ppb) by 2023 with

implementation of short-term measures and CAA Section 182(e)(5) long term emissions

reductions. The analysis concluded that NOx emissions needed to be reduced

approximately 76 percent and VOC 22 percent from the 2023 baseline in order to

demonstrate attainment. The 2023 base year VOC and NOx summer planning emissions

inventories included 536 and 506 TPD, respectively.
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Final 2012 AQMP

INTRODUCTION

The purpose of the 2012 revision to the AQNIP for the South Coast Air Basin is to set

forth a comprehensive program that will assist in leading the Basin and those portions of

the Salton Sea Air Basin under the District's jurisdiction into compliance with all federal

and state air quality planning requirements. Specifically, the Final 2012 AQMP is

designed to satisfy the SIP submittal requirements of the federal CAA to demonstrate

attainment of the 24-hour PM2.5 ambient air quality standards, the California CAA

triennial update requirements, and the District's commitment to update transportation

emission budgets based on the latest approved motor vehicle emissions model and

planning assumptions. Specific information related to the air quality and planning

requirements for portions of the Salton Sea Air Basin under the District's jurisdiction are

included in the Final 2012 AQMP and can be found in Chapter 7 —Current and Future

Air Quality —Desert Nonattainment Area. The 2012 AQMP will be submitted to U.S.

EPA as SIP revisions once approved by the District's Governing Board and CARB.

SPECIFIC 24-HOUR PM2.5 PLANNING REQUIREMENTS

In November 1990, Congress enacted a series of amendments to the CAA intended to

intensify air pollution control efforts across the nation. One of the primary goals of the

1990 CAA Amendments was to overhaul the planning provisions for those areas not

currently meeting the NAAQS. The CAA identifies specific emission reduction goals,

requires both a demonstration of reasonable further progress and an attainment

demonstration, and incorporates more stringent sanctions for failure to attain or to meet

interim milestones. There are several sets of general planning requirements, both for

nonattainment areas [Section 172(c)] and for implementation plans in general [Section

110(a)(2)]. These requirements are listed and briefly described in Chapter 1 (Tables 1-4

and 1-5). The general provisions apply to all applicable criteria pollutants unless

superseded by pollutant-specific requirements. The following sections discuss the

federal CAA requirements for the 24-hour PM2.5 standards.

FEDERAL AIR QUALITY STANDARDS FOR FINE PARTICULATES

The U.S. -EPA promulgated the National Ambient Air Quality Standards for Fine

Particles (PM2.5) in July 1997. Following legal actions, the statements were eventually

upheld in March 2002. The annual standard was set at a level of 15 micrograms per

cubic meter (µg/m3), based on the 3-year average of annual mean PM2.5 concentrations.

The 24-hour standard was set at a level of 65 µg/m3 based on the 3-year average of the
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98~' percentile of 24-hour concentrations. U.S. EPA issued designations in December

2004, which became effective on Apri15, 2005.

In January 2006, U.S. EPA proposed to lower the 24-hour PM2.5 standard. On

September 21, 2006, U.S. EPA signed the "Final Revisions to the NAAQS for

Particulate Matter." In promulgating the new standards, U.S. EPA followed an elaborate

review process which led to the conclusion that existing standards for particulates were

not adequate to protect public health. The studies indicated that for PM2.5, short-term

exposures at levels below the 24-hour standard of 65 µg/m3 were found to cause acute

health effects, including asthma attacks and breathing and respiratory problems. As a

result, the U.S. EPA established a new, lower 24-hour average standard for PM2.5 at 35

µg/m3. No changes were made to the existing annual PM2.5 standard which remained at

15 µg/m3 as discussed in Chapter 2. On June 14, 2012, U.S. EPA proposed revisions to

this annual standard. The annual component of the standard was set to provide

protection against typical day-to-day exposures as well as longer-term exposures, while

the daily standard protects against more extreme short-term events. For the 2006 24-hour

PM2.5 standard, the form of the standard continues to be based on the 98th percentile of

24-hour PM2.5 concentrations measured in a year (averaged over three years) at the

monitoring site with the highest measured values in an area. This form of the standard

was set to be health protective while providing a more stable metric to facilitate effective

control programs. Table 6-1 summarizes the U.S. EPA's PM2.5 standards.

TABLE 6-1

U.S. EPA's PM2.5 Standards

1997 ST.ANDA.RI)S 2006 STANDARDS

Annual 24-Hour Annual 24-Hour

15 µg/m3 65 µg/m3 15 µP,/m3 35 µgyms
PM2.5

Annual arithmetic 24-hour average, Annual arithmetic 24-hour average,
mean, averaged over 98th percentile, mean, averaged over 98th percentile,
3 years averaged over 3 3 years averaged over 3

years years

On December 14, 2009, the U.S. EPA designated the Basin as nonattainment for the

2006 24-hour PM2.5 NAAQS. A SIP revision is due to U.S. EPA no later than three

years from the effective date of designation, December 14, 2012, demonstrating

attainment with the standard by 2014. Under Section 172 of the CAA, U.S. EPA may

grant an area an extension of the initial attainment date for a period of up to five years.
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With implementation of all feasible measures as outlined in this Plan, the Basin will

demonstrate attainment with the 24-hour PM2.5 standard by 2014, so no extension is

being requested.

FEDERAL CLEAN AIR ACT REQUIREMENTS

For areas such as the Basin that are classified nonattainment for the 2006 24-hour PM2.5

NAAQS, Section 172 of subpart 1 of the CAA applies. Section 172(c) requires states

with nonattainment areas to submit an attainment demonstration. Section 172(c)(2)

requires that nonattainment areas demonstrate Reasonable Further Progress (RFP).

Under subpart I of the CAA, all nonattainment area SIPs must include contingency

measures. Section 172(c)(1) of the CAA requires nonattainment areas to provide for

implementation of all reasonably available control measures (RACNn as expeditiously

as possible, including the adoption of reasonably available control technology (RACY).

Section 172 of the CAA requires the implementation of a new source review- program

including the use of "lowest achievable emission rate" for major sources referred to

under state law as "Best Available Control Technology" (BACT) for major sources of

PM2.5 and precursor emissions (i.e., precursors of secondary particulates).

This section describes how the Final 2012 AQMP meets the 2006 24-hour PM2.5

planning requirements for the Basin. The requirements specifically addressed for the

Basin are:

1. Attainment demonstration and modeling [Section 172(a)(2)(A)];

2. Reasonable further progress [Section 172(c)(2)];

3. Reasonably available control technology (RACY) and Reasonably available

control measures (RACM) [Section 172(c)(1)] ;

4. New source review (NSR) [Sections 172(c)(4) and (5)];

5. Contingency measures [Section 172(c)(9)]; and

6. Transportation control measures (as RACNn.

Attainment Demonstration and Modeling

Under the CAA Section 172(a)(2)(A), each attainment plan should demonstrate that the

area will attain the NAAQS "as expeditiously as practicable," but no later than five years

from the effective date of the designation of the area. If attainment within five years is

considered impracticable due to the severity of an area's air quality problem and the lack
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of available control measures, the state may propose an attainment date of more than five

years but not more than ten years from designation.

This attainment demonstration consists of: (1) technical analyses that locate, identify,

and quantify sources of emissions that contribute to violations of the PM2.5 standard; (2)

analysis of future year emission reductions and air quality improvement resulting from

adopted and proposed control measures; (3) proposed emission reduction measures with

schedules for implementation; and (4) analysis supporting the region's proposed

attainment date by performing a detailed modeling analysis. Chapter 3 and Appendix III

of the Fina12012 AQMP present base year and future year emissions inventories in the

Basin, while Chapter 4 and Appendix IV provide descriptions of the proposed control

measures, the resulting emissions reductions, and schedules for implementation of each

measure. The detailed modeling analysis and attainment demonstration are summarized

in Chapter 5 and documented in Appendix V.

Reasonable Further Progress (RFP)

The CAA requires SIPS for most nonattainment areas to demonstrate reasonable further

progress (RFP) towards attainment through emission reductions phased in from the time

of the SIP submission until the attainment date time frame. The RFP requirements in the

CAA are intended to ensure that there are sufficient PM2.5 and precursor emission

reductions in each nonattainment area- to attain the 2006 24-hour PM2.5 NAAQS by

December 14, 2014.

Per CAA Section 171(1), RFP is defined as "such annual incremental reductions in

emissions of the relevant air pollutant as are required by this part or may reasonably be

required by the Administrator for the purpose of ensuring attainment of the applicable

national ambient air quality standard by the applicable date." As stated in subsequent

federal regulation, the goal of the RFP requirements is for areas to achieve generally

linear progress toward attainment. To determine RFP for the 2006 24-hour PM2.5

attainment date, the plan should rely only on emission reductions achieved from sources

within the nonattainment area.

Section 172(c)(2) of the CAA requires that nonattainment area plans show ongoing

annual incremental emissions reductions toward attainment, which is commonly

expressed in terms of benchmark emissions levels or air quality targets to be achieved

by certain interim milestone years. The U.S. EPA recommends that the RFP inventories

include direct PM2.5, and also PM precursors (such as SOx, NOx, and VOCs) that have

been determined to be significant.
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40 CFR 51.1009 requires any area. that submits an approvable demonstration for an

attainment date of more than five years from the effective date of designation to also

submit an RFP plan. The Final 2012 AQMP demonstrates attainment with the 24-hour

PM2.5 standard in 2014, which is five years from the 2009 designation date. Therefore,

no separate RFP plan is required.

Reasonably Available Control Measures (RACM) and Reasonably Available
Control Technology (RACY) Requirements

Section 172(c)(1) of the CAA requires nonattainment areas to

Provide for the implementation of all reasonably available control measures as
expeditiously as practicable (including such reductions in emissions from existing
sources in the area as may be obtained through the adoption, at a minimum, of
reasonably available control technology) and shall provide for attainment of the
national primary ambient air quality standards.

The District staff has completed its RACM analysis as presented in Appendix VI of the

Fina12012 AQMP.

The U.S. EPA provided further guidance on the RACM in the preamble and the final

"Clean Air Fine Particle Implementation Rule" to implement the 1997 PM2.5 NAAQS

which were published in the Federal Register on November 1, 2005 and April 25, 2007,

respectively.l° z The U.S. EPA's long-standing interpretation of the RACM provision

stated in the 1997 PM2.5 Implementation Rule is that the non-attainment air districts

should consider all candidate measures that are available and technologically and

economically feasible to implement within the non-attainment areas, including any

measures that have been suggested; however, the districts are not obligated to adopt all

measures, but should demonstrate that there are no additional reasonable measures

available that would advance the attainment date by at least one year or contribute to

reasonable further progress (RFP) for the area.

With regard to the identification of emission reduction programs, the U.S. EPA

recommends that non-attainment air districts first identify the emission reduction

programs that have already been implemented at the federal level and by other states and

local air districts. Next, the U.S. EPA recommends that the air districts examine

additional RACM/RACTs adopted for other non-attainment areas to attain the ambient

air quality standards as expeditiously as practicable. The U.S. EPA also recommends the

~ See 70FR 65984 (November 1, 2005)
2 See 72FR 20586 (Apri125, 2007)
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air districts evaluate potential measures for sources of direct PM2.5, SOx and NOx first.

VOC and ammonia are only considered if the area determines that they significantly

contribute to the PM2.5 concentration in the non-attainment area (otherwise they are

pressured not to significantly contribute). The PM2.5 Implementation Rule also requires

that the air districts establish RACM/RACT emission standards that take into

consideration the condensable fraction of direct PM2.5 emissions after January 1, 2011.

In addition, the U.S. EPA recognizes that each non-attainment area has its own profile of

emitting sources, and thus neither requires specific RACM/RACT to be implemented in

every non-attainment area, nor includes a specific source size threshold for the

RACM/RACT analysis.

A RACM/RACT demonstration must be provided within the SIP. For areas projected to

attain within five years of designation, a limited RACM/RACT analysis including the

review of available reasonable measures, the estimation of potential emission reductions,

and the evaluation of the time needed to implement these measures is sufficient. The

areas that cannot reach attainment within five years must conduct a thorough

RACM/RACT analysis to demonstrate that sufficient control measures could not be

adopted and implemented cumulatively in a practical manner in order to reach

attainment at least one year earlier.

In regard to economic feasibility, the U.S. EPA did not propose a fixed dollar per ton

cost threshold and recommended that air districts to include health benefits in the cost

analysis. As indicated in the preamble of the 1997 PM2.5 Implementation Rule:

In regard to economic feasibility, U.S. EPA is not proposing a fixed dollar per ton

cost threshold for RACM, just as it is not doing so for RACT... Where the severity of

the non-attainment problem makes reductions more imperative or where essential

reductions are more difficult to achieve, the acceptable cost of achieving those

reductions could increase. In addition, we believe that in determining what are
economically feasible emission reduction levels, the States should also consider the

collective health benefits that can be realized in the area due to projected

improvements.

Subsequently, on March 2, 2012, the U.S. EPA issued a memorandum to confirm that

the overall framework and policy approach stated in the PM2.5 Implementation Rule for

the 1997 PM2.5 standards continues to be relevant and appropriate for addressing the

2006 24-hour PM2.5 standards.

As described in Appendix VI, the District has concluded that all District rules fulfilled

RACT for the 2006 24-hour PM2.5 standard. In addition, pursuant to California Health
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and Safety Code Section 39614 (SB 656), the District evaluated a statewide list of

feasible and cost-effective control measures to reduce directly emitted PM2.5 and its

potential precursor emissions (e.g., NOx, SOx, VOCs, and ammonia). The District has

concluded that for the majority of stationary and area source categories, the District was

identified as having the most stringent rules in California (see Appendix VI). Under the

RACM guidelines, transportation control measures must be included in the analysis.

Consequently, SCAG has completed a RACM determination for transportation control

measures in the Final 2012 AQMP, included in Appendix IV-C.

New Source Review

New source review (NSR) for major and in some cases minor sources of PM2.5 and its

precursors are presently addressed through the District's NSR and RECLAIM programs

(Regulations XIII and XX). In particular, Rule 1325 has been adopted to satisfy NSR

requirements for major sources of directly-emitted PM2.5.

Contingency Measures

Contin~encv Measure Requirements

Section 172(c)(9) of the CAA requires that SIPS include contingency measures.

Such plan shall provide for the implementation of specific measures to be undertaken

if the area fails to make reasonable further progress, or to attain the national primary

ambient air quality standard by the attainment date applicable under this part. Such

measures shall be included in the plan revision as contingency measures to take effect

in any such case without further action by the State or the Administrator.

In subsequent NAAQS implementation regulations and SIP approvals/disapprovals

published in the Federal Register, U.S. EPA has repeatedly reaffirmed that SIP

contingency measures:

1. Must be fully adopted rules or control measures that are ready to be implemented,

without significant additional action (or only minimal action) by the State, as
expeditiously as practicable upon a determination by U.S. EPA that the area has failed

to achieve, or maintain reasonable further progress, or attain the NAAQS by the
applicable statutory attainment date (40 CFR § 51.1012, 73 FR 29184)

2. Must be measures not relied on in the plan to demonstrate RFP or attainment for the

time period in which they serve as contingency measures and should provide SIP-
creditable emissions reductions equivalent to one year of RFP, based on "generally
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linear" progress towards achieving the overall level of reductions needed to
demonstrate attainment (76 FR 69947, 73 FR 29184)

3. Should contain trigger mechanisms and specify a schedule for their implementation
(72 FR 20642)

Furthermore, U.S. EPA has issued guidance that the contingency measure requirement

could be satisfied with already adopted control measures, provided that the controls are

above and beyond' what is needed to demonstrate attainment with the NAAQS (76 FR

57891).

U.S. EPA guidance provides that contingency measures may be implemented early,
i.e., prior to the milestone or attainment date. Consistent with this policy, States are
allowed to use excess reductions from already adopted measures to meet the CAA
sections 172(c)(9) and 182(c)(9)contingency measures requirement. This is because
the purpose of contingency measures is to provide extra reductions that are not relied
on for RFP or attainment, and that will provide a cushion while the plan is being

revised to fully address the failure to meet the required milestone. Nothing in the CAA
precludes a State from implementing such measures before they are triggered.

Thus, an already adopted control .measure with an implementation date prior to the

milestone year or attainment year would obviate the need for an automatic trigger

mechanism.

Air Quality Improvement Scenario

The U.S. EPA Guidance Memo issued March 2, 2012, "Implementation Guidance for

the 2006 24-Hour Fine Particle (PM2.5) National Ambient Air Quality Standard

(NAAQS)", provides the following discussion of contingency measures:

The preamble of the 2007 PM2.5 Implementation .Rule (see 79 FR 20642-20645)
notes that contingency measures "should provide for emission reductions equivalent

to about one year of reductions needed for reasonable further progress (RFP). "The
term "one year of reductions needed for RFP" requires clarification. This phrase may
be confusing because all areas technically are not required to develop a separate
RFP plan under the ,2007 PM2.5 Implementation Rule. The basic concept is that an
area's set of contingency measures should provide for an amount of emission
reductions that would achieve "one year's worth" of air quality improvement
proportional to the overall amount of air quality improvement to be achieved by the
area's attainment plan; or alternatively, an amount of emission reductions (for all
pollutants subject to control measures in the attainment plan) that would achieve one
year's worth of emission reductions proportional to the overall amount of emission
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reductions needed to show attainment. Contingency measures can include measures

that achieve emission reductions from outside the nonattainment area as well as from
within the nonattainment area, provided that the measures produce the appropriate
air quality impact within the nonattainment area.

The U.S. EPA believes a similar interpretation of the contingency measures

requirements under section 172(c)(9) would be appropriate for the 2006 24-hour

PM2. S NAAQS.

The March 2, 2012 memo then provides an example describing two methods for

determining the required magnitude of emissions reductions to be potentially achieved

by implementation of contingency measures:

Assume that the state analysis uses a 2008 base year emissions inventory and a future

year projection inventory for 2014. To demonstrate attainment, the area needs to

reduce its air quality concentration from 41 ug/m3 in 2008 to 35 ug/m3 in 2014, equal

to a rate of change of 1 fcg/m3 per year. The attainment plan demonstrates that this

level of air quality improvement would be achieved by reducing emissions between

2008 and 2014 by the following amounts: 1, 200 tons of PM2. S; 6, 000 tons of NOx;

and 6, 000 tons of 502.

Thus, the target level for contingency measures for the area could be identified in two

ways:

1) The area would need to provide an air quality improvement of 1 ug/m3 in the area,

based on an adequate technical demonstration provided in the state plan. The

emission reductions to be achieved by the contingency measures can be from any

one or a combination of all pollutants addressed in the attainment plan, provided

that the state plan shows that the cumulative effect of the adopted contingency

measures would result in a 1 ug/m3 improvement in the fine particle concentration

in the nonattainment area; and

2) The contingency measures for the area would be one-sixth (or approximately

17%) of the overall emission reductions needed between 2008 and 2014 to show
attainment. In this example, these amounts would be the following: 200 tons of

PM2. S; 1, DDO tons of NOx; and 1, 000 tons of 502.

The two approaches are explicitly mentioned in regulatory form at 40 CFR § 51.1009:

(~ The RFP plan due three years after designation must demonstrate that emissions
for the milestone year are either:

.•
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(1) At levels that are roughly equivalent to the benchmark emission levels for
direct PM2.5 emissions and each FM2.5 attainment plan precursor to be
addressed in the plan; or

(2) At levels included in an alternative scenario that is projected to result in a
generally equivalent improvement in air quality by the milestone year as
would be achieved under the benchmark RFP plan.

(h) The equivalence of an alternative scenario to the corresponding benchmark plan

must be determined by comparing the expected air quality changes of the two

scenarios at the design value monitor location. This comparison must use the

information developed for the attainment plan to assess the relationship between

emissions reductions of the direct PM2.5 emissions and each PM2.S attainment

plan precursor addressed in the attainment strategy and the ambient air quality

improvement~or the associated ambient species.

The first method in the example and the alternative scenario in the regulation, 40 CFR §

51.1009 (g)(2), base the required amount of contingency measure emission reductions on

one year's worth of air quality improvements. The most accurate way of demonstrating

that the emissions reductions will lead to air quality improvements is through air quality

modeling such as that used in the attainment demonstration (40 CFR § 51.1009 (h)

above). If the model results show the required air quality improvements, then the

emissions reductions included in the model input are therefore shown to be sufficient to

achieve those air quality improvements. The second method in the example, and (g)(1)

in the regulation, is based solely on emission reductions, without a direct demonstration

that there will be a corresponding improvement in air quality.

Logically, the method based on air quality is more robust than the method based solely

on emissions reductions in that it demonstrates that emissions reductions will in fact lead

to corresponding air quality improvements, which is the ultimate goal of the CAA and

the SIP. The second method relying on overall emissions reductions alone does not

account for the spatial and temporal variation of emissions, nor does it account for where

and when the reductions will occur. As the relationship between emissions reductions

and resulting air quality improvements is complex and not always linear, relying solely

on prescribed emission reductions may not ensure that the desired air quality

improvements will result when and where they are needed. Therefore, determining the

magnitude of reductions required for contingency measures based on air quality

improvements, derived from a modeling demonstration, is more effective in achieving

the objective of this CAA requirement.
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Magnitude of Contin~encv Measure Air Oualitv Improvements

The example for determining the required magnitude of air quality improvement to be

achieved by contingency measures provided in the March 2, 2012 guidance memo uses

the attainment demonstration base yeax as the base year in the calculation (2008). This is

based on the memo's statement that "contingency measures should provide for an

amount of emission reductions that would achieve `one year's worth' of air quality

improvement proportional to the overall amount of air quality improvement to be

achieved by the area's attainment plan. The original preamble (79 FR 20642-20645)

states that contingency measures "should provide for emission reductions equivalent to

about one year of reductions needed for reasonable further progress (RFP). " The term

"reasonable further progress" is defined in Section 171(1) of the CAA as "such annual

incremental reductions in emissions of the relevant air pollutant as are required by this

part or may reasonably be required by the Administrator for the purpose of ensuring

attainment of the applicable NAAQS by the applicable date. "

40 CFR 51.1009 is explicit on how emissions reductions for RFP are to be calculated.

In essence, the calculation is a linear interpolation between base-year emissions and

attainment-year (full implementation) emissions. The Plan must then show that

emissions or air quality in the milestone year (or attainment year) are "roughly

equivalent" or "generally equivalent" to the RFP benchmark. As stated earlier in this

chapter, given the 2014 attainment year, there are no interim milestone RFP

requirements. The contingency measure requirements, therefore, only apply to the 2014

attainment year. In 2014, contingency measures must provide for about one year's

worth of reductions or air quality improvement, proportional to the overall amount of air

quality improvement to be achieved by the area's attainment plan.

The 2008 base year design value in the 24-hour PM2.5 attainment demonstration is 47.9

µg/m3, and the 2014 attainment year design value must be less than 35.5 µg/m3 (see

Chapter 5). Linear progress towards attainment over the six year period yields one

year's worth of air quality improvements equal to approximately 2 µg/m3. Thus,

contingency measures should provide for approximately 2 µg/m3 of air quality

improvements to be automatically implemented in 2015 if the Basin fails to attain the

24-hour PM2.5 standard in 2014.

Satisfvin~ the Contingency Measure Requirements

As stated above, the contingency measure requirement can be satisfied by already

adopted measures resulting in air quality improvements above and beyond those needed
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for attainment. Since the attainment demonstration need only show an attainment year

concentration below 35.5 µg/m3, any measures leading to improvement in air quality

beyond this level can serve as contingency measures. As shown in Chapter 5, the

attainment demonstration yields a 2014 design value of 34.28 µg/m3. The excess air

quality improvement is therefore approximately 1.2 µg/m3.

In addition to these air quality improvements beyond those needed for attainment, an

additional contingency measure is proposed that will result in emissions reductions

beyond those needed for attainment in 2014. Control Measure CMB-01 Phase I seeks to

achieve an additional two tons per day of NOx emissions reductions from the RECLAIM

market if the Basin fails to achieve the standard by the 2014 attainment date. CMB-01

Phase I is scheduled for near-term adoption and includes the appropriate automatic

trigger mechanism and implementation schedule consistent with CAA contingency

measure requirements. Taken together with the 1.2 µg/m3 of excess air quality

improvement described above, this represents a sufficient margin of "about one year's of

progress" and "generally linear" progress to satisfy the contingency measure

requirements. Note that based on the most recent air quality data at the design value site,

Mira Loma, the actual measured air quality is already better (by over 4 µg/m3 in 2011)

than that projected by modeling based on linear interpolation between base year and

attainment year.

To address U.S. EPA's comments regarding contingency measures, the excess air quality

improvements beyond those needed to demonstrate attainment should also be expressed

in terms of emissions reductions. This will facilitate their enforceability and any future

needs to substitute emissions reductions from alternate measures to satisfy contingency

measure requirements. For this. purpose, Table 6-2 explicitly identifies the portions of

emissions reductions from proposed measures that are designated as contingency

measures. Table 6-2 also includes the total equivalent basin-wide NOx emissions

reductions based on the PM2.5 formation potential ratios described in Chapter 5.
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TABLE 6-2

Emissions Reductions for Contingency Measures (2014)

ASSOCIATED
EMISSIONS
REllUCTIONS

MEASURE FROM
CONTINGENCY '~

'' MEASURES

(TUNS/DAY) I

BCM-O 1 —Residential 2.84(PM2.5)
Wood Burning'~Z

BCM-02 —Open 1.84(PM2.5)
Burning '°2

CMB-O 1— NOx 2 (NOx)
reductions from
RECLAIM

Total 71 (NOx~e~)3

l40% of the reductions from these measures, as shown in Table 4-2, are
designated for contingency purposes.

Z Episodic emissions reductions occurring on burning curtailment days.

3 NOx equivalent emissions based on PM2.5 formation potentials described in
Chapter 5 (Table 5-2). The PM2.S:NOx ratio is 14.83:1.

Transportation Control Measures

As part of the requirement to demonstrate that RACM has been implemented,

transportation control measures meeting the CAA requirements must be included in the

plan. Updated transportation control measures included in this plan attainment of the

federal 2006 24-hour PM2.5 standard are described in Appendix IV-C —Regional

Transportation Strategy &Control Measures.

Section 182(d)(1)(A) of the CAA requires the District to include transportation control

strategies (TCS) and transportation control measures (TCM) in its plans for ozone that

offset any growth in emissions from growth in vehicle trips and vehicle miles traveled.

Such control measures must be developed in accordance with the guidelines listed in

Section 1080 of the CAA. The programs listed in Section 1080 of the CAA include,

but are not limited to, public transit improvement projects, traffic flow improvement

projects, the construction of high occupancy vehicle (HOV) facilities and other mobile

source emission reduction programs. While this is not an ozone plan, TCMs may be
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Appendix IV-A: Stationary Source Control Measures

TABLE IV-A-1 (concluded)

Short-Term PM2.5 Control Measures

NUR113ER 'i~I~I~LG ~DOPTIOh~
IMPL~MENT,~T10N

~-
REDL'CTIO

PERIOD (TPD)

n.~-r ~3 #~r~-~

nrn., en., v~,r~ ct
> >

EDU-01 Further Criteria Pollutant Reductions from Ongoing Ongoing N/A f
(formerly Education, Outreach and Incentives [All
MCS-02, Pollutants]
MCS-03)

MCS-01 Application of All Feasible Measures Ongoing Ongoing TBD e
(formerly Assessment [All Pollutants]
MCS-07

a. ni,u~„o,i reuucuons are ~nc~uaea m me ~u- as a con[mgency measure.
b. Winter average day reductions based on episodic conditions and 75 percent compliance rate.
c. Reduction based on episodic day conditions.
d. Will submit into SIP once technically feasible and cost effective options are confirmed.
e. TBD are reductions to be determined once the technical assessment is complete, and inventory and control approach are

identified.
f. N/A are reductions that cannot be quantified due to the nature of the measure (e.g., outreach, incentive programs) ar if the

measure is designed to ensure reductions that have been assumed to occur will in fact occur.

It should be noted that the emission reduction targets for the proposed control measures
(those with quantified reductions) are established based on available or anticipated
control methods or technologies. However, emission reductions associated with
implementation of these and other control measures or rules in excess of the AQMP's
projected reductions can be credited toward the overall emission reduction targets for the
proposed control measures in this appendix.

Emission reductions associated with the District's SIP commitment to adopt and
implement emission reductions from sources under the District's jurisdiction are being
proposed. Once the SIP commitment is accepted, should there be emission reduction
shortfalls in any given year, the District would identify and adopt other measures to
make up the shortfall. Similarly, if excess emission reductions are achieved in a year,
they can be used in that year or carried over to subsequent years if necessary to meet
reduction goals. More detailed discussion on the District's SIP commitment is included
in Chapter 4 of the Fina12012 AQMP.

The following sections provide a brief overview of the specific source category types
targeted by short-term PM2.5 control measures.

Combustion Sources

This category includes one control measure that seeks further NOx emission reductions
from RECLAIM sources.

IV-A-2
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BOARD MEETING DATE: February 6, 2015 AGENDA NO. 22

PROPOSAL: Supplement to 24-hour PM2.5 State Implementation Plan for South
Coast Air Basin

SYNOPSIS: The purpose of this Supplement to the 24-hour PM2.5 SIP for the
South Coast Air Basin is to demonstrate attainment of the 2006 24-
hour PM2.5 National Ambient Air Quality Standard by 2015 under
Clean Air Act, Title 1, Part D, Subpart 4, along with updates to the
transportation conformity budgets, analysis of Reasonably
Available Control Measures/Reasonably Available Control
Technology, control measure commitments submitted in the 2012
AQMP, and other Subpart 4 requirements.

COMMITTEE: Mobile Source Committee, January 23, 2015, Reviewed

RECOMMENDED ACTIONS:
Adopt the attached resolution:
1. Determining that the Supplement to the 24-hour PM2.5 SIP for the South Coast Air

Basin is exempt from the requirements of CEQA; and
2. Approving the attached Supplement to the 24-hour PM2.5 SIP for the South Coast

Air Basin for Submittal into the SIP.

Barry R. Wallerstein, D.Env.
Executive Officer

BB EC:PF:MK

Background
The 2012 AQMP was approved by the SCAQMD Board in December 2012, with
additional amendments approved in February 2013, and was subsequently submitted to
CARB and the U.S. EPA for inclusion into the SIP. That plan demonstrated projected
attainment of the 2006 24-hour PM2.5 National Ambient Air Quality Standards
(NAAQS) (35 µg/m3) by 2014. However, a recent court decision (Natural Res. Def.
Council v. EPA, 706 F.3d 428 (D.C. Cir. 2013)) compels U.S. EPA to evaluate the 24-

teramoto
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Attachment F: Updated List of Control Strategy Commitments

UPDATE OF COMMITMENTS

The short-term PM2.5 control measures in the 2012 AQMP included stationary source control

measures, technology assessments, an indirect source measure and one education and outreach

measure. The development of the control measures considered the emissions reductions and the

adoption and implementation dates that would result in attainment of the 2006 24-hour PM2.5

standard of 35 µg/m3. In some cases, only a range of possible emissions reductions could be

determined, and for some others, the magnitude of potential reductions could not be determined

at that time. The short-term PM2.5 control measures were presented in Table 4-2 (Chapter 4) of

the 2012 AQMP, and the following table, Table F-1 updates that information, thus replacing

Table 4-2 in the 2012 AQMP for inclusion in the 24-hour PM2.5 SIP. Note that these changes

do not affect the magnitude or timing of emission reductions commitments supporting the

attainment demonstration in the 2012 AQMP and this Supplement. The emission reduction

commitment for CMB-01 (Further NOx Reductions from RECLAIM) was as a contingency

measure only for PM2.5, and thus does not affect the attainment demonstrations.

The measures target a variety of source categories: Combustion Sources (CMB), PM Sources

(BCM), Indirect Sources (IND), Educational Programs (EDU) and Multiple Component Sources

(MCS).

Two PM2.5 control measures, BCM-01 (Furkher Reductions from Residential Wood Burning

Devices) and BCM-02 (Further Reductions from Open Burning), were adopted in 2013 in the

form of amendments to Rules 445 (Wood Burning Devices) and 444 (Open Burning),

respectively. Together, these amendments generated a total of 11.7 tons of PM2.5 per day

reductions on an episodic basis. Control measure CMB-01 (Further NOx Reductions from

RECLAIM), which was submitted as a contingency measure, is anticipated to be considered by

the SCAQMD Governing Board in the first half of 2015. The rulemaking process for control

measure IND-01 (Backstop Measure for Indirect Sources of Emissions from Ports and Port-

Related Facilities) is underway, with anticipated SCAQMD Governing Board consideration in

2015 and the technology assessment for control measure BCM-04 (Further Ammonia Reductions

from Livestock Waste) will now be adopted in the 2015 to 2016 timeframe with rulemaking to

follow, if technically feasible and cost-effective. The BCM-03 (Emission Reductions from

Under-Fired Charbroilers) technology assessment is ongoing and is expected to be completed by

2015 with rule development to follow by 2017.

Pursuant to CAA Section 172(c)(9), SIPS are required to include contingency measures to be

undertaken if the area fails to make reasonable further progress or attain the NAAQS by the

attainment date. The contingency measures "should provide for emission reductions equivalent

to about one year of reductions needed for reasonable further progress (RFP)" (79 FR 20642-

20645) The 2012 AQMP relied on excess air quality improvement from the control strategy as

well as potential NOx reductions from control measure CMB-01 (Further NOx Reductions from

F -1 January 201 S



SOUTH COAST AIR QUALITY MANAGEMENT DISTRICT

Final Supplement to the 24-Hour PM2.5 State Implementation Plan for the South
Coast Air Basin

February 2015

Executive Officer
Barry R. Wallerstein, D. Env.

Deputy Executive Officer
Planning, Rule Development and Area Sources
Elaine Chang, DrPH

Assistant Deputy Executive Officer
Planning, Rule Development and Area Sources
Philip Fine, Ph.D.

Author: Joseph Cassmassi
Sang-Mi Lee, Ph.D.
Kalam Cheung, Ph.D.
Michael Krause

Planning and Rules Manager
Program Supervisor
Air Quality Specialist
Program Supervisor

Reviewed By: Barbara Baird Chief Deputy Counsel
Megan Lorenz Senior Deputy District Counsel

teramoto
Text Box
ATTACHMENT 20.



T
A
B
L
E
 F
-
1

U
p
d
a
t
e
d
 2
0
1
2
 S
I
P
 E
m
i
s
s
i
o
n
 R
e
d
u
c
t
i
o
n
 C
o
m
m
i
t
m
e
n
t
s
 t
o 
At
ta
in
 2
4-
h
o
u
r
 P
M
2
.
5
 N
A
A
Q
S
 (
3
5
 µ
g
/
m
3~

2
0
1
2
 A
Q
M
P

P
R
O
P
O
S
E
D
 ~
n 
S
U
P
P
L
E
I
!
?
E
N
T

Co
nt
ro
l

M
e
a
s
u
r
e

#
C
O
N
T
R
O
L
 M
E
A
S
U
R
E
 T
I
T
L
E

Ad
op
ti
on

D
a
t
e

C
O
M
M
I
T
M
E
N
T

A
C
H
I
E
V
E
D

Ad
op
ti
on

D
a
t
e

C
O
M
M
I
T
M
E
N
T

A
C
H
I
E
V
E
D

2
0
1
4

2
0
1
4

2
0
1
5

2
0
1
5

P
M
2
.
5
 E
N
I
I
S
S
I
O
N
S

I
N
D
-
O
 1

Ba
ck

st
op

 M
ea

su
re

s 
fa

r 
In
di
re
ct
 S
ou

rc
es

 o
f
 Em

is
si

on
s

fr
om

 P
or
ts
 a
nd

 P
or
t-
Re
la
te
d 
Fa

ci
li

ti
es

 [
R
4
0
0
1
]

2
0
1
3

N
/
A
'

N
/
A
'

2
0
1
5

N
/
A
'

N
/
A
'

B
C
M
-
0
1

Fu
rt
he
r 
Re

du
ct

io
ns

 f
ro

m 
Re
si
de
nt
ia
l 
W
o
o
d
 B
ur

ni
ng

De
vi

ce
s [
R
4
4
5
]

2
0
1
3

7.
1

7.
1

2
0
1
3

7.
1

7.
1

B
C
M
-
0
2

Fu
rt
he
r 
Re
du
ct
io
ns
 f
ro

m 
O
p
e
n
 B
ur
ni

ng
 [
R
4
4
4
]

2
0
1
3

4.
6

4.
6

2
0
1
3

4.
6

4.
6

M
C
S
-
0
1

Ap
pl

ic
at

io
n 
o
f
 A
ll

 F
ea

si
bl

e 
Me
as
ur
es
 A
ss
es
sm
en
t

On
go

in
g

T
B
D
Z

T
B
D

On
go
in
g

T
B
D
Z

T
B
D

B
C
M
-
0
3

Em
is

si
on

 R
ed
uc
ti
on
s 
fr

om
 U
n
d
e
r -
Fi
re
d 
Ch

ar
br

oi
le

rs
[
R
1
1
3
8
]

2
0
1
5

T
B
D
3

T
B
D

2
0
1
7

T
B
D
3

T
B
D

E
D
U
-
0
1

Fu
rt
he
r 
Cr
it
er
ia
 P
ol
lu
ta
nt
 R
ed

uc
ti

on
s 
fr

om
Ed
uc
at
io
n,
 O
ut
re
ac
h 
an

d 
In

ce
nt

iv
es

On
go

in
g

N
/
A
4

N
/
A

On
go
in
g

N
/
A
4

N
/
A

T
O
T
A
L
 P
M
2
.
5
 E
M
I
S
S
I
O
N
 R
E
D
U
C
T
I
O
N
S
 (
T
P
D
)

11
.7

11
.7

—
11

.7
11

.7

N
O
g
 E
M
I
S
S
I
O
N
S

C
M
B
-
O
 1 

Fu
rt
he
r 
N
O
x
 R
ed
uc
ti
on
s 
fr

om
 R
E
C
L
A
I
M
 [
R
e
g
 X
X
]
 

2
0
1
3
 

2.
05
 

--
 

2
0
1
5
 

2.
05
 

--

I
N
D
-
O
 1

Ba
ck

st
op

 M
ea
su
re
s 
fo

r 
In

di
re

ct
 S
ou

rc
es

 o
f
 Em

is
si

on
s

fr
om

 P
or
ts
 a
nd

 P
or

t -
Re
la
te
d 
Fa

ci
li

ti
es

 [
R
4
0
0
1
]

2
0
1
3

N
/
A
'

N
/
A
'

2
0
1
5

N
/
A
'

N
/
A
'

T
O
T
A
L
 N
O
x
 E
M
I
S
S
I
O
N
 R
E
D
U
C
T
I
O
N
S
 (
T
P
D
)

2
.
0

-
-

—
2
.
0

-
-

S
O
x
 E
N
I
I
S
S
I
O
N
S

I
N
D
-
0
1

Ba
ck

st
op

 M
ea

su
re

s 
fo

r 
In
di
re
ct
 S
ou

rc
es

 o
f
 E
mi

ss
io

ns
fr

om
 P
or
ts
 a
nd

 P
or

t-
Re
la
te
d 
Fa

ci
li

ti
es

 [
R
4
0
0
1
]

2
0
1
3

N
/
A
'

N
/
A

1
2
0
1
5

N
/
A

1
N
/
A

1

T
O
T
A
L
 S
O
x
 E
M
I
S
S
I
O
N
 R
E
D
U
C
T
I
O
N
S
 (
T
P
D
)

—
N
/
A
1

--
—

N
/
A
l

N
H
3
 E
N
I
I
S
S
I
O
N
S

B
C
M
-
0
4

Fu
rt
he
r 
A
m
m
o
n
i
a
 R
ed

uc
ti

on
s 
fr

om
 L
iv

es
to
ck
 W
as
te

[
R
1
1
2
7
]
 - 
Ph

as
e 
I (
Te

ch
 A
ss

es
sm

en
t)

20
13

-
2
0
1
4

T
B
D
 z

T
B
D

2
0
1
5
 -

2
0
1
6

T
B
D
 z

T
B
D

-P
ha
se
 I
I (
Ru
le
 A
m
e
n
d
m
e
n
t
)

T
B
D

T
B
D
Z

T
B
D

T
B
D

T
B
D
Z

T
B
D

T
O
T
A
L
 N
H
3
 E
M
I
S
S
I
O
N
 R
E
D
U
C
T
I
O
N
S
 (
T
P
D
)

T
B
D

T
B
D

--
--

--

1 M
ea
su
re
 is

 d
es
ig
ne
d 
to

 e
ns

ur
e 
re

du
ct

io
ns

 a
ss
um
ed
 t
o o

cc
w 

wi
ll

 in
 fa

ct
 oc

cu
r

Z R
ed
uc
ti
on
s t

o 
be

 d
et

er
mi

ne
d 
on
ce
 th

e t
ec
hn
ic
al
 a
ss

es
sm

en
t 
is
 c
om

pl
et

e,
 an

d 
in

ve
nt

or
y a

nd
 c
on
tr
ol
 a
pp
ro
ac
h 
ar
e i

de
nt

if
ie

d
3 
Wi

ll
 s
ub
mi
t 
in
to
 S
IP

 o
nc
e 
te
ch
ni
ca
ll
y 
fe
as
ib
le
 a
nd
 c
os
t 
ef

fe
ct

iv
e 
op

ti
on

s 
ar

e 
id
en
ti
fi
ed

°
 R
ed
uc
ti
on
s 
ca
nn
ot
 b
e
 q
ua
nt
if
ie
d 
d
u
e
 t
o 
th

e 
na
tu
re
 o
f
 th
e 
me
as
ur
e 
(e

.g
.,

 o
ut
re
ac
h,
 in

ce
nt

iv
e 
pr
og
ra
ms
)

5 
Em
is
si
on
 r
ed
uc
ti
on
s 
ar

e 
in

cl
ud

ed
 i
n 
th
e 
SI
P 
as
 a
 c
on

ti
ng

en
cy

 m
ea

su
re

, 
if

 tr
ig

ge
re

d



BOARD MEETING DATE: February 6, 2015 AGENDA NO. 22

PROPOSAL: Supplement to 24-hoax PM2.5 State Implementation Plan for South
Coast Air Basin

SYNOPSIS: The purpose of this Supplement to the 24-hour PM2.5 SIP for the
South Coast Air Basin is to demonstrate attainment of the 2006 24-
hour PM2.5 National Ambient Air Quality Standard by 2015 under
Clean Air Act, Title 1, Part D, Subpart 4, along with updates to the
transportation conformity budgets, analysis of Reasonably
Available Control Measures/Reasonably Available Control
Technology, control measure commitments submitted in the 2012
AQMP, and other Subpart 4 requirements.

COMMITTEE: Mobile Source Committee, January 23, 2015, Reviewed

RECOMMENDED ACTIONS:
Adopt the attached resolution:
1. Determining that the Supplement to the 24-hour PM2.5 SIP for the South Coast Air

Basin is exempt from the requirements of CEQA; and
2. Approving the attached Supplement to the 24-hour PM2.5 SIP for the South Coast

Air Basin for Submittal into the SIP.

Barry R. Wallerstein, D.Env.
Executive Officer

BB EC:PF:MK

Background
The 2012 AQMP was approved by the SCAQMD Board in December 2012, with
additional amendments approved in February 2013, and was subsequently submitted to
CARB and the U.S. EPA for inclusion into the SIP. That plan demonstrated projected
attainment of the 2006 24-hour PM2.5 National Ambient Air Quality Standards
(NAAQS) (35 µg/m3) by 2014. However, a recent court decision (NatuYal Res. Def.
Council v. EPA, 706 F.3d 428 (D.C. Cir. 2013)) compels U.S. EPA to evaluate the 24-
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Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor

Requirements

BACKGROUND

PM2.5 has four major precursors, other than direct PM2.5 emissions, that may contribute to the

development of the ambient PM2.5: ammonia, NOx, SOx, and VOC. The 2012 AQMP

modeling analysis resulted in a set of ratios that reflect the relative amounts of ambient PM2.5

improvements expected from reductions of PM2.5 precursors emissions. For instance, Table 5-2

in Chapter 5 of the 2012 AQMP demonstrates that one ton of VOC emission reductions is only

30 percent as effective as one ton of NOx for lowering 24-hour PM2.5 concentrations. VOC

reductions are only four percent and two percent as effective as SOx and direct PM2.5

reductions, respectively, on a per ton basis. Thus, VOC controls have a much less significant

impact on ambient 24-hour PM2.5 levels relative to other PM2.5 precursors.

EMISSIONS CONTRIBUTION

While similar relative contributions to PM2.5 have not been developed for ammonia, the mass

contributions of ammonium sulfate and ammonium nitrate are accounted for in the SOx and NOx

contributions. This essentially assumes that PM2.5 formation in the basin is not ammonia

limited with sufficient ammonia in the atmosphere to combine with available nitrates and

sulfates. Under these conditions, ammonia controls are much less effective at reducing ambient

PM2.5 levels than oth?r precursors.

While the 2012 AQMP ammonia emissions inventory was close to 100 ton per day (TPD), the

inventory was highly variable in terms of source contributions and spatial distribution throughout

the Basin. As presented in Table E-1, major sources accounted for 1.7 TPD or less than 2

percent of the Basin inventory. Furthermore, only four major source emitters were noted in the

inventory with the single highest major source accounting for less than 0.50 TPD direct

emissions. All four major sources are located in the western Basin.

TABLE E-1

VOC and Ammonia Emissions Contributions

POLLUTANT ALL SOURCES
(Tons Per Day)(Tons

MAJOR SOURCES
Per Day)

1tELATIVE
CONTRIBUTION

VOC 451' 8.OZ 1.8%

Ammonia 993 1.7z 1.7%

1 2012 AQMP -Appendix III: Base and Future Year Emission Inventory; 2014 Annual Average Emissions by Source

Category in.South Coast Air Basin

2 2013 SCAQMD Annual Emission Reporting

3 ARB Almanac 2013 —Appendix B: County Level Emissions and Air Quality by Air Basin; County Emission Trends

E -1 January 2015



Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor

Requirements

Prior to the 2003 AQMP, significant effort was undertaken to develop inter-pollutant trading

ratios to meet NSR emissions reduction goals. The primary mechanism was to reduce SOx to

offset PM emissions. Aerosol chemical mechanisms embedded in box and regional modeling

platforms where used to estimate the formation rates of ammonium sulfate from local sulfur

emissions to establish a SOx emissions to PM formation ratio. The analyses determined that the

influence of ammonia emissions was spatially varying where coastal-metro zone (west Basin)

trading ratios of SOX to PM valued more than 5:1 per unit SOx emissions to PM, Conversely,

eastern Basin ratios valued 1:1 since ammonia emissions were abundant and all SOx emissions

were likely to rapidly transform to particulate ammonium sulfate. The inter-pollutant trades

made during this time were reviewed by U.S. EPA and were included by reference to the EPA

sponsored Inter-Pollutant Trading Working Group4.

As part of the controls strategy evaluation for future PM2.5 attainment, additional set of analyses

were conducted to test the potential impact of the use of SCR as a NOx control mechanism for

mobile sources in the Basin. The analyses assumed that light as well as heavy duty diesels

would use the control equipment potentially resulting in a 78-85 percent increase in ammonia

from those source categories. The results of the analysis, presented at the September 24, 2010

SCAQMD Mobile Source Committee Meetings, indicated that a 10 TPD increase in ammonia

would result in a net 0.22 µg/m3 increase in regional PM2.5 concentrations. The emissions

mostly followed heavy traffic corridors including freeways and major arterials. Regardless, the

minimal PM2.5 simulated increase from a 10 percent increase in the Basin inventory reflected

the degree of saturation of ammonia in the Basin and minimal sensitivity of changes in ammonia

emissions to PM2.5 production.

During the development of the 2012 AQMP, a sensitivity analysis was conducted to test the

potential impact of using a feed supplement applied to dairy cows on a forecasted basis that

would reduce bovine ammonia emissions by 50 percent. The analysis focused on the Mira Loma

area where more than 70 percent of the Basin's dairy emissions originate. In the sensitivity

analysis a total of 2.9 TPD emissions were reduced from 103 dairy sources, or an average of

0.028 TPD per source (roughly one tenth of major source threshold)6. Since the Mira Loma

monitoring station was embedded among the dairy sources, the reduction of the ground level

emissions resulted in an approximate 0.16 µg/m3 reduction in PM2.5. As in the aforementioned

analyses, the reduction in regional ammonia emissions resulted in a minimal PM2.5 impact per

ton emissions reduced.

and Forecasts 2012 Emissions. NOTE: 2012 AQMP —Appendix III provides 2014 Annual Average of 102 tpd of NH3; the
relative contribution would not change (1.7/102 = 1.7%)
4 "Preliminary Assessment of Methods for Determining Interpollutant Offsets", Coaespondence with Scott Bohning U.S. EPA
Region IX, May 6, 2002.

5 "Impact of Higher On- and Off-road Ammonia Emissions on Regional PM2.5," Item 3, SCAQMD, Mobile Source Committee,
September 24, 2010.
~ "2008 24-hour PM2.5 Model Performance/Preliminary Attainment Demonstration," Item #2, Scientific Technical Modeling
Peer Group Advisory Committee, June 14, 2012.
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A#achment E: CAA, Subpart 4, Section 189(e) And Other Precursor
Requirements

Thus, ammonia controls also have a much less significant impact on 24-hour PM2.5 exceedances

than other precursors. Note however, that the effect on annual PM2.5 levels will be further

evaluated in the 2016 AQMP.

SECTION 189(E)

Clean Air Act (CAA), Title I, Part D, Subpart 4, Section 189(e) states that control requirements

applicable to plans in effect for major stationary PM sources shall also apply to major stationary

sources of PM precursors, except where such sources does not contribute significantly to PM

levels which exceed the standard in the area. According to the U.S. EPA, a major source in a

nonattainment area is a source with emission of any one air pollutant greater than or equal to the

major source thresholds in a nonattainment area. This threshold is generally 100 tons per year

(tpy) or lower depending on the nonattainment severity for all sources. Emissions are based on

"potential to emit" and include the effect of add-on emission control technology, if enforceable

(must be able to show continual compliance with the limitation or requirement).

Major stationary sources of NOx and SOx are already subject to emission offsets (e.g.,

Regulation XX (RECLAIM) and Regulation XII (New Source Review)). Thus, to demonstrate

compliance with CAA Subpart 4, Section 189(e), an analysis was conducted of the emissions of

VOC and ammonia from major stationary sources during rule development of amended Rule

1325 (Federal PM2.5 New Source Review Program) approved by the SCAQMD Governing

Board on December 5, 2014 (http://www.agmd.~;ov/docsldefault-source/A~endas/Governing

Board/2014/2014-dec5-038.pdf?sfvrsn=2). That analysis concluded that VOC and ammonia

from major sources (emitting 100 tpy or greater) contribute less than 2% of the overall Basin-

wide VOC and ammonia emissions (Table E-1), and by extension, do not contribute significantly

to PM levels. Furthermore, both VOC and ammonia are subject to requirements for Best

Available Control Technology (BACT) under existing New Source Review (NSR) at a zero

threshold, so those emission will still be minimized. This analysis was also included in the final

approved staff report for PAR 1325.

!esr~. _ . , , . !~er.~srss.. err.~.~•es~ • . n~s!r~se:rsrr.~:

NEW SOURCE REVIEW

Because ammonia from major stationary sources does not significantly contribute to PM levels

(see Table E-1), ammonia emission sources have not historically been subject to NSR offset

requirements. However, for permitted ammonia sources, SCAQMD Rule 1303 (NSR

Requirements) requires denial of "the Permit to Construct for any relocation, or for any new or

E -3 January 20l S



Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor
Requirements

modified source which results in an emission increase of any nonattainment air contaminant, any

ozone depleting compound, or ammonia, unless BACT is employed for the new or relocated

source or for the actual modification to an existing source." No new major stationary source of

ammonia is expected to be introduced to the region given that these new sources would be

subject to BACT requirements (under SCAQMD Rule 1303 (NSR Requirements), BACT shall be

at least as stringent as Lowest Achievable Emissions Rate (LAER) as defined in the federal

Clean Air Act Section 171(3) [42 U.S.C. Section 7501(3)]). As mentioned above, there are

currently only four major sources of ammonia (emitting more than 100 tons per year) in the

South Coast Air Basin. If these sources were new to the region, they would be subject to BACT

as stringent as LAER and not expected to reach 100 tons per near so as to be classified as a major

source, thus not subject to NSR offset requirements.

However unlikely even if new or modified major sources of ammonia increase ammonia

emissions in the Basin the ammonia contribution from major sources in the South Coast Air

Basin will still not be a significant contributor to PM2.5 levels liven that all current major

sources of ammonia account for less than two percent of the overall ammonia emissions

inventory For instance in the extremelyunlikely event that ammonia emissions from major

sources double, they would still contribute less than five percent of the overall ammonia

inventory.
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ATTACHMENT A
RESOLUTION NO. 12-19

A Resolution of .the South Coast Air Quality Management
District (AQMD or District) Governing Board Certifying the Final Program
Environmental Impact Report for the 2012 Air Quality Management Plan
(AQMP), adopting the Draft Final 2Q12 AQMP, to be referred to after
adoption as the Final 2012 AQMP, and to be submitted into the California
State Implementation Plan.

WHEREAS, the U.S. Environmental Protection Agency (U.S. EPA)
promulgated a 24-hour fine particulate matter (PM2.5) national ambient air quality
standard (NAAQS or standard) in 2006, and 8-hour ozone NAAQS in 1997,
followed up by implementation rules which set forth the classification and
planning requirements for State Implementation Plans (SIP); and

WHEREAS, the South Coast Air Basin was classified as
nonattainment for the 2006 24-hour PM2.5 standard on December 14, 2009, with
an attainment date by December 14, 2014; and

WHEREAS, the U.S. EPA revoked the 1-hour ozone standard
effective June 15, 2005, but on September 19, 2012 issued a proposed call for a
California SIP revision for the South Coast to demonstrate attainment of the 1-
hour ozone standard; and ~,.~

p~~n,~~'
WHEREAS, the 1997 8-hour ozone standard became effective on iy ~

June 15, 2004, with an attainment date for the South Coast of June 15, 2024; and

WHEREAS, the South Coast Air Basin was classified as "extreme"
nonattainment for 8-hour ozone for the 1997 standard with attainment dates by
2024; and

WHEREAS, EPA approved the South Coast SIP for 8-hour ozone on
March 1, 2012; and

WHEREAS, the federal Clean Air Act requires SIPS for regions not
in attainment with the NAAQS be submitted no later than three years after the
nonattainment area was designated, whereby, a SIP for the South Coast Air Basin
must be submitted for 24-hour PM2.5 by December 14, 2012; and

WHEREAS, the South Coast Air Quality Management District has
jurisdiction over the South Coast Air Basin and the desert portion of Riverside
County known as the Coachella Valley; and

1

teramoto
Text Box
ATTACHMENT 21.



WHEREAS, 40 Code of Federal Regulations (CFR) Part 93 requires

that transportation emission budgets for certain .criteria pollutants be specified in

the SIP, and

WHEREAS, 40 CFR Part 93,118(e)(4)(iv) requires a demonstration

that transportation emission budgets submitted to U.S. EPA are "consistent with

applicable requirements for reasonable further progress, attainment, or"

maintenance (whichever is relevant to the given implementation plan submission);

and

WHEREAS, the South Coast Air Quality Management District is

committed to comply with the requirements of the federal Clean Air Act; and

WHEREAS, the Lewis-Presley Air Qualit~~ Management Act

requires the District's Governing Board adopt an AQMP to achieve and maintain

all state and federal air quality standards; to contain deadlines for compliance with

federal primary ambient air quality standards; and to achieve the state standards

and federal secondary air quality standards by the application of all reasonably

available control measures, by the earliest date achievable (Health and Safety

Code Section 40462) and the California Clean Air Act requires the District to

endeavor to achieve and maintain state ambient air quality standards for ozone,

carbon monoxide, sulfur dioxide, and nitrogen dioxide by the earliest practicable

date (Health and Safety Code Section 40910); and

WHEREAS, the California Clean Air Act requires a nonattainment

area to evaluate and, if necessary, update its AQMP under Health &Safety Code

§40910 triennially to incorporate the most recent available technical information;

and

WHEREAS, the South Coast Air Quality Management District

Governing Board is committed to comply with the requirements of the California

Clean Air Act; and

WHEREAS, the South Coast Air Quality Management District is

unable to specify an attainment date for state ambient air quality standards for 8-

hour ozone, PM2.5, and PM10, however, the 2012 AQMP, in conjunction with

earlier AQMPs contains every feasible control strategy and measure to ensure

progress toward attainment and the AQMP will be reviewed and revised to ensure

that progress toward all standards is maintained; and

WHEREAS, the 2012 AQMP must meet all applicable requirements
of state law and the federal Clean Air Act; and

2



WHEREAS, the South Coast Air Quality Management District
Governing Board is committed to achieving healthful air in the South Coast Air
Basin and all other parts of the District at the earliest possible date; and

WHEREAS, the 2012 AQMP is the result of 17 months of staff
work, public review and debate, and has been revised in response to public
comments; and

WHEREAS, the 2012 AQMP incorporates updated emissions
inventories, ambient measurements, new meteorological episodes, improved air
quality modeling analyses, and updated control strategies by the District, and the
Southern California Association of Governments (SCAG) and will be forwarded
to the California Air Resources Board (GARB) for any necessary additions and
submission to EPA; and

WHEREAS, as part of the preparation of an AQMP, in conjunction
or coordination with public health agencies such as GARB and the Office of
Environmental Health Hazard Assessment (OEHHA), a report has been prepared
and peer-reviewed by the Advisory Council on the health impacts of particulate
matter air pollution in the South Coast Air Basin pursuant to California Health and
Safety Code § 40471, which has been included as part of Appendix I (Health
Effects) of the 2012 AQMP together with any required appendices; and

WHEREAS, the 2012 AQMP establishes transportation conformity
budgets for the 24-hour PM2.5 standard based on the latest planning assumptions;
and

WHEREAS, the AQMP satisfies all the attainment deadlines for
federal ambient air quality standards for 24-hour PM2.5 and 1-hour ozone
NAAQS; and

WHEREAS, the 2012 AQMP satisfies the planning requirements set
forth in the federal and California Clean Air Acts; and

WHEREAS, the 2012 AQMP includes the 24-hour PM2.5
attainment demonstration plan, reasonably available control measure (RACM) and
reasonably available control technology (R.ACT) determinations, and
transportation conformity budgets for the South Coast Air Basin; and

WHEREAS, the 2012 AQMP updates the U.S. EPA approved 8-
hour ozone control plan with new measures designed to reduce reliance on the
federal Clean Air Act (CAA) Section 182(e)(5) long-term measures for NOx and
VOC reductions; and
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WHEREAS, in order to reduce reliance on the CAA Section

182(e)(5) long-term measures, the SCAQMD will need emission reductions from
sources outside of its primary regulatory authority and from sources that may lack,

in some cases, the financial wherewithal to implement technology with reduced air

pollutant emissions; and

WHEREAS, a majority of the measures identified to reduce reliance
on the CAA Section 182(e)(5) long-term measures rely on continued and sustained
funding to incentivize the deployment of the cleanest on-road vehicles and off-

road equipment; and

WHEREAS, the 2012 AQMP includes a new demonstration of 1-

hour ozone attainment (Appendix VII) and vehicle miles travelled (VMT)

emissions offsets (Appendix VIII), as per recent proposed U.S. SPA requirements;
and

WHEREAS, the South Coast Air Quality Management District

Governing Board finds and determines with certainty that the 2012 AQMP is
considered a "project" pursuant to CEQA; and

WHEREAS, pursuant to the California Environmental Quality Act

(CEQA) a Notice of Preparation (NOP) of a Draft Program Environmental Impact

Report (PEIR) and Initial Study for the 2012 AQMP was prepared and released for
a 30-day public comment period, preliminarily setting forth the potential adverse

environmental impacts of adopting and implementing the 2012 AQMP; and

WHEREAS, pursuant to CEQA a Draft PEIR on the 2012 AQMP
(State Clearinghouse Number 2012061093), including the NOP and Initial Study
and responses to comments on the NOP and Initial Study, was prepared and
released fora 45-day public comment period, setting forth the potential adverse
environmental impacts of adopting and implementing the 2012 AQMP; and

WIIEREAS, the Draft PEIR on the 2012 AQNIP included an
evaluation of project-specific and cumulative direct and indirect impacts from the
proposed project and four project alternatives; and

WHEREAS, the AQMD staff reviewed the 2012 AQMP and
determined that it may have the potential to generate significant adverse
environmental impacts; and

WHEREAS, the Draft PEIR on the 2U 12 AQMP has been revised
based on comments received and modifications to the draft 2012 AQMP and all
comments received were responded to, such that it is now a Final PEIR on the
2012 AQMP; and
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WHEREAS, the Governing Board finds and determines, taking into
consideration the factors in §(d)(4)(D) of the Governing Board Procedures, that
the modifications that have been made to 2012 AQMP, since the Draft PEIR on
the 2012 AQMP was made available for public review would not constitute
significant new information within the meaning of the CEQA Guidelines; and

WHEREAS, none of the modifications to the 2012 AQMP alter any
of the conclusions reached in the Draft PEIR on the 2012 AQMP, nor provide new
information of substantial importance that would require recirculation of the Draft
PEIR on the 2Q12 AQNLP pursuant to CEQA Guidelines §15088.5; and

WHEREAS, it is necessary that the adequacy of the Final PEIR on
the 2012 AQMP be determined by the AQMD Governing Board prior to its
certification; and

WHEREAS, it is necessary that the adequacy of responses to all
comments received on the Draft PEIR on the 2012 AQMP be determined prior to
its certification; and

WHEREAS, it is necessary that the AQMD prepare Findings and a
Statement of Overriding Considerations pursuant to CEQA Guidelines §§15091
and 15093, respectively, regarding adverse environmental impacts that cannot be
mitigated to insignificance; and,

WHEREAS, Findings and a Statement of Overriding Considerations
have been prepared and are included in Attachment 2 to this Resolution, which is
attached and incorporated herein by reference; and

WHEREAS, the provisions of Public Resources Code §21081.6 —
Mitigation Monitoring and Reporting -require the preparation and adoption of
implementation plans for monitoring and .reporting measures to mitigate adverse
environmental impacts identified in environmental documents; and

WHEREAS, staff has prepared such a plan . which sets forth the
adverse environmental impacts, mitigation measures, methods, and procedures for
monitoring and reporting mitigation measures, and agencies responsible for
monitoring mitigation measure, which is included as Attachment 2 to the
Resolution and incorporated herein by reference; and

WHEREAS, the South Coast Air Quality Management District
Governing Board voting on this Resolution has reviewed and considered the Final
Program Environmental Impact Report on the 2012 AQMP, including responses to
comments on the Draft Program Environmental Impact Report on the 2012
AQMP, the Statement of Findings, Statement of Overriding Considerations, and
the Mitigation Monitoring and Reporting Plan; and
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WHEREAS, the Draft Socioeconomic Report on the 2012 AQMP
was prepared and released for public review and comment; and

WHEREAS, the Draft Socioeconomic Report for the 2012 AQMP is
revised based on comments received and modifications to the Draft 2012 AQMP
such that it is now a Draft Final Socioeconomic Report for the 2012 AQMP; and

WHEREAS, the 2012 AQMP includes every feasible measure and
an expeditious adoption schedule; and

WHEREAS, the CARB and the U.S. EPA have the responsibility to
control emissions from motor vehicles, motor vehicle fuels, and non-road engines
and consumer products which are primarily under their jurisdiction representing
over 80 percent of ozone precursor emissions in 2023; and

WHEREAS, significant emission reductions must be achieved from
sources under state and federal jurisdiction for the South Coast Air Basin to attain
the federal air quality standards; and

WHEREAS, the formal deadline for submission of the 24-hour
PM2.5 attainment plan is December 14, 2012, and the formal deadline for
submission of the 1-hour ozone SIP revision is expected to be late 2013 or early
2014, but since the emissions inventory and control strategy for ozone has already
been developed for the 2012 AQMP, and attaining the 1-hour ozone standard can
rely nn the same strategy for the 8-hour ozone standard, an attainment
demonstration for the 1-hour ozone standard is included as an Appendix to the
2012 AQMP; and

WHEREAS, the 1-hour ozone attainment demonstration (Appendix
VII) uses the same base year (2008) and future year inventories as presented in
Appendix III of the 2012 AQMP and satisfies the pre-base year offset requirement
by including pre-base year emissions in the growth projections, consistent with 40
CFR § 51.165(a)(3)(i)(C)(1), as described on page III-2-54 of Appendix III of the
2012 AQMP.

WHEREAS the South Coast Air Quality Management District
Governing Board hereby requests that CARB commit to submitting contingency
measures as required by Section 182(e)(5) as necessary to meet the requirements
for demonstrating attainment of the 1-hr ozone standard; and

WHEREAS, the South Coast Air Quality Management District
Governing Board directs staff to move expeditiously to adopt and implement
feasible new control measures to achieve long-term reductions while meeting all
applicable public notice and other regulatory development requirements; and



WHEREAS, the South Coast Air Quality Management District has
held six public workshops on the Draft 2012 AQMP, one public workshop on the
Draft Socioeconomic Report, four public hearings throughout the four-county
region in September on the Revised Draft 2012 AQMP, 14 AQMP Advisory
.Group meetings, 11 Scientific, Technical, and Modeling, Peer Review Advisory
Group meetings, four public hearings in November throughout the four-county
region on the Draft Final 2012 AQMP, and one adoption hearing pursuant to
section 40466 of the Health and Safety Code; and

WHEREAS, pursuant to section 40471(b) of the Health and Safety
Code, as part of the six public workshops on the Draft 2012 AQMP, four public
hearings on the Revised Draft 2012 AQMP, the four public hearings on the Draft
Final 2012 AQMP, and adoption hearing, public testimony and input were taken
on Appendix I (Health Effects); and

WHEREAS, the record of the public hearing proceedings is located
at South Coast Air Quality Management District, 21865 Copley Drive, Diamond
Bar, California 91765, and the custodian of the record is the Clerk of the Board;
and

WHEREAS, an extensive outreach program took place that included
over 75 meetings with local stakeholders, key government agencies, focus groups,
topical workshops, and over 65 presentations on the 2012 AQMP provided; and

WHEREAS, the record of the CEQA proceedings is located at South
Coast Air Quality Management District, 21865 Copley Drive, Diamond Bar,
California 91765, and the custodian of the record is the Assistant Deputy
Executive Officer, Planning, Rule Development, and Area Sources.

NOW, THEREFORE BE IT RESOLVED, that the South Coast Air
Quality Management District Governing Board does hereby certify that the Final
PEIR for the 2012 AQMP including the responses to comments has been
completed in compliance with the requirements of CEQA and finds that the Final
PEIR on the 2012 AQMP, including responses to comments, was presented to the
AQNID Governing Board, whose members reviewed, considered and approved the
information therein prior to acting on the 2012 AQMP; and finds that the Final
PEIR for the 2012 AQMP reflects the AQMD's independent judgment and
analysis; and

BE IT FURTHER RESOLVED, that the District will develop, adopt,
submit, and implement the short-term PM2.5 control measures as identified in
Table 4-2 and the 8-hour ozone measures in Table 4-4 of Chapter 4 in the 2012
AQMP (Main Document) as expeditiously as possible in order to meet or exceed
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the commitments identified in Tables 4-10 and 4-11 of the 2012 AQMP (Main
Document), and to substitute any other measures as necessary to make up any
emission reduction shortfall.

BE IT FURTHER RESOLVED, the District commits to update
AQMP emissions inventories, baseline assumptions and control measures as
needed to ensure that the best available data is utilized and attainment needs are
met.

BE IT FURTHER RESOLVED, the District commits to conduct a
review of its socioeconomic analysis methods during 2013, convene a panel. of
experts, and update assessment methods and approaches, as appropriate.

BE IT FURTHER RESOLVED, the District commits to continue
working with the ports on the implementation of control measure IND-01
(Backstop Measure for Indirect Sources of Emissions from Ports and Port-Related
Sources).

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to enhance outreach and education efforts related to the "Check before
you Burn" residential wood burning curtailment program, and to expand the
current incentive programs for gas log buydown and to include potentially wood
stove replacements working closely with U.S. EPA and other stakeholders.

BE IT FURTHER RESOLVED, that the South Coast Air QualitX
~. ~ a.'l~ Management District Governing Board does hereby direct staff to work in

conjunction with CARB to provide annual reports to U S EPA describi~
progress towards meeting Section 182(e~(5) emission reduction commitments

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, pursuant to the requirements of Title 14
California Code of Regulations, does hereby adopt the Statement of Findings
pursuant to § 15091, and adopts the Statement of Overriding Considerations
pursuant to § 15093, included in Attachment 2 and incozporated by reference; and

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, does hereby adopt the Mitigation
Monitoring and Reporting Plan, as required by Public Resources Code, Section
21081.6, attached hereto and incorporated by reference; and

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board finds that the mobile source control
measures contained in Appendix IV-B are technically feasible and cost-effective
and requests that CARB consider them in any future incentives programs or
rulemaking.
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BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board does hereby direct staff to work with state
agencies and state legislators, federal agencies and U.S. Congressional and Senate
members to identify funding sources and secure funding for the expedited
replacement of older existing vehicles and off-road equipment to help reduce the
reliance on the CAA Section 182(e)(5) long-term measures.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board finds that transportation emission budgets
are "consistent with applicable requirements for reasonable further progress,
attainment, or maintenance (whichever is relevant to the given implementation
plan submission)" pursuant to 40 CFR 93.118(e)(4)(iv).

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to finalize the 2012 AQMP including the main document, appendices, and
related documents as adopted at the December 7, 2012 public hearing.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, whose members reviewed, considered and
approved the information contained in the documents listed herein, adopts the
2012 AQMP dated December 7, 2012 consisting of the document entitled 2012
AQMP as amended by the final changes set forth by the AQMD Governing Board
and the associated documents listed in Attachment 1 to this Resolution, the Draft
Final Socioeconomic Report for the 2012 AQMP; the Final Program EIR for the
2012 AQMP, and the Statements of Findings and Overriding Considerations and
Mitigation Monitoring Plan (Attachment 2 to this Resolution).

BE IT FURTHER RESOLVED, the Executive Officer is hereby
directed to work with CARB and the U.S. EPA to ensure expeditious approval of
this 2012 AQMP for PM2.5 and 1-hour ozone attainment.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP serve as the
SIP revision submittal for the 24-hour PM2.5 attainment demonstration plan
including the RACM/RACT determinations for the PM2.5 standard for the South
Coast Air Basin, and the PM2.5 Transportation Conformity Budgets for the South
Coast Air Basin.

BE IT FURTHER RESOLVED, that the South Coast Air .Quality
Management District Governing Board, requests that the 2012 AQMP (Appendix
VII) serve as the SIP revision submittal for the 1-hour ozone NAAQS attainment
demonstration.
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BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP (Appendix
VIII) serve as the SIP revision submittal for a revised VMT emissions offset
demonstration as required under Section 182(d)(1)(A) for both the 1-hour ozone
and R-hour ozone SIPs for the South Coast Air Basin.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP serve as an
update to the approved 2007 8-hour ozone SIP for the South Coast Air Basin with
specific control measures designed to further implement the 8-hour ozone SIP and
reduce reliance on Section 182(e)(5) long term measures.

BE IT FURTHER RESOLVED, that the 2012 AQMP does not serve
as a revision to the previously approved 8-hour ozone SIP with respect to
emissions inventories, attainment demonstration, RFP, and transportation
emissions budgets or any other required SIP elements.

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to forward a copy of this Resolution, the 2012 AQNIP and its appendices
as amended by the final changes, to CARB, and to request that these documents be
forwarded to the U.S. EPA for approval as part of the California State
Implementation Plan. In addition, the Executive Officer is directed to forward a
copy of this Resolution, comments on the 2012 AQMP and responses to
comments, public notices, and any other information requested by the U.S. EPA
for informational purposes.

Attachments

AYES: Benoit, Burke, Cacciotti, Gonzales, Loveridge, Lyou, Mitchell,
Nelson, Parker, Pulido, and Yates.

NOES: None.

ABSTAIN: None.

ABSENT: Antonovich and Perry.

Dated: / ~ ~ ~- ~ C'l~ --
'~~ ~_ ~

Clerk of the District Board
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ATTACHMENT 1

The Fina12012 Air Quality Management Plan submitted for the South Coast Air
Quality Management District Governing Board's consideration consists of the
documents entitled:

• Draft Fina12012 AQMP (Attachment B) including the following appendices:

■ Appendix I -Health Effects
■ Appendix II -Current Air Quality
■ Appendix III -Base and Future Year Emission Inventory
■ Appendix N (A) -District's Stationary Source Control Measures
■ Appendix IV (B) -Proposed 8-Hour Ozone Measures
■ Appendix IV (C) -Regional Transportation Strategies &Control Measures
■ Appendix V -Modeling &Attainment Demonstrations
■ Appendix VI -Reasonably Available Control Measures (RACM)

Demonstration
■ Appendix VII - 1-Hour Ozone Attainment Demonstration
■ Appendix VIII - VMT Offset Requirement Demonstration

~ Comments on the 2012 Air Quality Management Plan, and Responses to
Comments (November 2012) — (Attachment C)

• Final Program Environmental Impact Report for the 2012 Air Quality
Management Plan (Attachment D)

■ Findings, Statement of Overriding Considerations, and Mitigation
Monitoring and Reporting Plan (Attachment 2 to the Resolution)

• Draft Final Socioeconomic Report for the 2012 Air Quality Management Plan
(Attachment E)

• Changes to Control Measures IND-01, CMB-01, CTS-01 and CTS-04
(Attachment F)



State of California
AIR RESOURCES BOARD

SOUTH COAST AIR BASIN 2012 PM2.5 AND OZONE.STATE IMPLEMENTATION PLANS

Resolution 13-3

January 25, 2013

Agenda Item No.: 13-2-2

WHEREAS, the Legislature in Health and Safety Cade sectifln 39602 has
designated the State Air Resources Board (ARB or Board)'as the air pollution control
agency for al! purposes set forth in federal law;

WHEREAS, the ARB is responsible for preparing the State Implementation Plan
(SIP) for attaining and maintaining the National-Ambient.Air Quality~Standards -
{standards) as required by the federal Clean Air Act (Act) (42 U.S.C. section 7401 et
seq.), and to this end is directed by Health -and Safety Code section 39602 to
coordinate the activities of all local and rEgionaf air pollution control and air quality
management districts districts) as necessary to comply with the Act;

WHEREAS, section 41650 of the Healtf~ and Safety Code requires the ARB to _
approve the nonattainrnent area plan adopted by a district as part of the SIP unless
fhe Board finds, after a public hearing, that the plan does not meet the requirements
of the Act;

WHEREAS, the ARB has responsibility for ensuring that the dis#rids meet their
responsibilities under the Act pursuant to sections 39002, 39500, 39602, and 41650
of the Health ar~d Safety Code;

WHEREAS, tfie ARB is authorized by section 39600 of the Health and Safety Code
to do such acts as may be necessary for the proper'execution of its powers and
duties;

WHEREAS, sections 39595 and 39516 of the Health and Safety Code provide that
any duty may be delegated to~the Board's Executive Officer as the Board deems
appropriate;

WHEREAS, the districts F~ave primary responsibility for controlling air pollution from
non-vehicular sources and for adopting control measures, rules, and regulations to
attain the standards within their boundaries pursuant to sections 39002, 40000,
40001, 40701, 40702, and 41650 ofi the Health and Safety Cade;

teramoto
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Resolution T3-3 2

WHEREAS, the South Coast Air Basin {SCAB or Basin) includes Orange County,
the southwestern two-thirds of Los Angeles County, southwestern San Bernardino
County, and western Riverside County; .

WHEREAS, the South Coast Air Quality Management District (District) is the local
air district with jurisdiction over the SCAB, purs~aanfi to sections 40410 and 40413 of
the Health and Safety Code;

WHEREAS, the Southern California Association of Governments (SCAG) is the
regional transportation agency for the SCAB and Coachella Valley and -has
responsibility for preparing and implementing transportation control measures to
reduce vehicle trips, vehicle use, vehicle miles traveled, vehicle idling and #raffc
congestion far the purpose of reducing motor vehicle emissions pursuant to sections
40460(b) and 40465 of the Health and Safety Code;

WHEREAS, section 40463(b) of the Health and Safety Cade specifies that the
District board must establish a carrying capacity -the maximum level of emissions
which would enable-the-attainment and maintenance of-an ambien# air quality --
standard for apollutant -for the Sough Coast Air Basin with the activE participation of
SCAG;

WHEREAS; the South Coast 2012 Air Quality Management Plan (AQMP) includes
State Implementation Plan {SIP) amendments for fine particulate matter (PM2.5) and
ozone;

WHEREAS, in July 1997, tf~e United States Environmental Profiection Agency
(U.S. EPA} promulgated 24-hour and annual standards far PM2.5 of 65 micrograms
per cubic meter (ug/m3) and 15 ug/ma, respectively;

WHEREAS, in December 2004, U.S. EPA designated the South Coast Air Basin as
nonattainment for the PM2.5 standards;

WHEREAS, in March 2Q07, U.S. EPA finalized the PM2.5 implementation rule
(Rule} which established the framework and requiremen#s that states must meet
to develop annual average PM2.5 SIPs, set an initial attainment date of
April 5, 2010; and allowed for an attainment date extension of up to five years;

WHEREAS, the Rule requires that PM2.5 SIPs include air quality and emissions
data, a control strategy, a modeled attainment demonstration, transportation
conformity emission budgets, reasonably available control measure/reasonably
available technology (RACM/RACY) demonstration, and contingency measures;

WHEREAS, in July 1997, the U.S. EPA promulgated an 8-hour standard for ozone
of 0.08 parts per million (ppm);



Resolution 13-3 3

WHEREAS, on April 15, 2004, U.S. EPA designated the South Coast as
nonattainment for the 0.08 ppm 8-hour ozone standard;

WHEREAS, in 2007, the Distric# and ARB adopted S1P amendments demonstrating
attainment of the annual PM2.5 standard by April 5, 2015, and of the 8-hour ozone ,
standard by December 31, 2023, and submitted the SIP amendments to U.S. EPA;

WHEREAS, in 2009 and 2011, at U.S. EPA's request, ARB provided clarifying
amendments to the annual PM2.5 and 8-hour ozone Sauth Coast SIPs submitted in
2007;

WHEREAS, in 2011, U.S. EPA approved the control strategy, emission reduction
commitment and attainment demonstration fog the annual PM2.5 standard with an
attainment date of,April 5, 2015;

WHEREAS, in 2412, U.S. EPA approved the confrol strategy, emission reduction
commitment acid attainment demonstration for the 8-hour ozone standard-with an

_ - attainment date of June 45; 2Q24; _ - _. _

111/HEREAS, in December 2006, U:S. EPA lowered the 24=hour PM2.5 standard from
65 ug/m3 to 3~ ug/m3;

WHEREAS, effective December 14, 2009, U.S. EPA designated the South Coast Air
Basin as nonattainment for the 35 ~g/m3 PM2.5 standard;

WHEREAS, an March 12, 2012, U.S. EPA issued a memorandum that provided
further guidance on the development of SIPs specific to -the 35 ug/m3 PM2.5
standard and se# an initial attainment date of December 14, 2014, with a provision
for an attainment date, extension of up to five years;

WHEREAS, the 2012 AQMP Plan iden#des directly-emitted PM2.5, ni#rogen oxides
(N~x), sulfur oxides {SOx} and volatile organic compounds (VOC) as PM2.5
attainment plan precursors consistent with the Rule;

WHEREAS, the emission seductions contained in the 2012 AQMP for PM2.5
attainment rely on adopted regula#ions and on new or revised District control
measures;

WHEREAS, the 2012 AQMP's new PM2.5 measures include further strengthening of
the District's wood burning curtailment program, outreach, and incentive programs;

WHEREAS, in accordance with section 172(b)(2} of the Act, the 2012 AQMP
identifies 2014 as the most expeditious attainment date for the 2~-hour PM2.5
standard;



Resolution 13-3 4

WHEREAS, the attainment analysis. in the 2012 AQMP demonstrates that the
24-hour PM2.5 standard will be met throughout the Basin by the proposed 2014
attainment date;

WHEREAS, consisten# with section 172(c)(3} of the Act, the 2012 AQMP includes a
comprehensive, accurate, current inventory of emissions data for directly emitted
PM2.5 and PM2.5 precursors: oxides of nitrogen. (NOx), reactive organic gases
(ROG), sulfur oxides (SOx}, and ammonia (NH3);

WHEREAS, consistent with section 172(c) of the Act, the 2012 AQMP demonstrates
the implementation of RACM/RACY for direct PM2.5 and the area's refevanf PM2.5
precursors;

WHEREAS; consistent with section 172(c)(9) of the Act; the 2012 AQMP includes
contingency measures that provide extra emissions reduc#ions that go into effect
without further regulatory action if-the area fails to make attainmen# of the 24-hour
PM2.5 standard an time;

WHEREAS, consistent with section 176 of the Act, the 2012 AQMP establishes
transportation conformity emission budgets, developed in consultation befinreen the
District, ARB~staff, transportation agencies, and U.S. EPA, that' conform to the
attainment emission levels;

WHEREAS, the approved commitment for emission reductions is for total aggregate
reductions that may be achieved through the measures identified in the S1P,
alternative measures or incentive programs, and actual emission decreases that
occur;

WHEREAS, the approved commitment for emission reductions allows for the
substitution of reductions of one precursor for another using relative PM2.5
reductions values identified- by the District;

WHEREAS, section 182(e)(5) of the Act provides that SIPs for extreme ozone
nonattainment areas may rely in part upon the development of new technologies or
the improvement of existing technologies;

WHEREAS, the approved SIP includes commitments to achieve additional
reductions from advanced technology as provided for in section 1$2(e)(5) of the Act;

WHEREAS, in the Federal Register (Volume 77 Fed.Reg. 12674 at 12686
(March 1, 2012)) entry approving the ozone elements of the South Coast 8-hour
ozone SIP, U.S. EPA stated that measures approved under section 182(e}(5) may
include those.that anticipate future technological developments as weld as those that
require complex analyses, decision making and coordination among a number of
government agencies;



Resolution '! 3-3 5

WHEREAS, the 20'~ 1 revision to the 8-hour ozone SIP included .State commitments
to develop, adopt, and submit contingency measures by 2020 if advanced
technology measures do not achieve planned reductions;

WHEREAS, the 20 2 AQMP includes actions to develop and put into use advanced
transformational technologies to fulfill in part the approved SIP commitment for the
Act section 1$2(e)(5} reductions;

WHEREAS, these actions describes[ in the 2012 AQMP as seventeen mobile
measures (five on-road measures, five off-road measures, and seven advanced
technology measures),~are consistent with U.S. EPA's interpre#ation of 182(e}(5)
used in the approval of the South Coast 8-hour ozone SIP (77 Fed.Reg. 12674 at
12686 {March 1, 2012));

WHEREAS, Qn November 6, 1991, U.S. EPA designated the South Coas#Air Basin
an extreme nonattainment area far the 'I-hour ozone standard with an attainment
date of no later than November 15, 2010;

_ _ __ __

WHEREAS, in 2000 ARB submitted the 1999 Amendment to the South Coast 1997
AQMP, collectively called the 1997/1999.SIPrevision, which included {ong-term
measures pursuant to section 185(e)(5);

WHEREAS, in 2000 U.S. EPA approved the 1997/1999 revision to the South Coast
1-hour ozone SIP;

WHEREAS, in 2003 ARB submitted a revision to the South Coast 1-hour ozone SIP;

WHEREAS, in 2009 U.S. EPA disapproved the attainment demonstration in the
2003 revision;

WHEREAS, on February 2, 2011, the Ninth Circuit Court of Appeals remanded
U.S. EPA's 2009 final action on the 2003 South Coast 1-hour ozone 51P and
directed U.S. EPA to take further action to ensure that the State develop a plan
demonstrating attainment of the 1-hour ozone standard, consistent with Clean Air
Act requirements;

WHEREAS, on January 7, 2013, U.S. EPA issued a SIP call for the State to submit,
within 12 mon#hs of the effective date of the SEP, call, a SIP revision demonstrating .
attainment of.the ~-hour ozone standard in the Basin;

WHEREAS, the 2012 AQMP's 1-hour ozone attainment demonstration relies on
adopted state and local regulations, along with new local regulations including
continued implementation of the approved 8-hour ozone SIP to reduce emissions
by 2022;



Resolution 13-3 6

WHEREAS, the 1-hour ozone attainment demonstration also reties upon section
182(e)(5} provisions for future reductions from developing new technologies or
improving existing technologies;

WHEREAS, the actions to implement advanced technology measures for the
approved 8-hour ozone SIP also describe actions to implement advanced
technology measures for the 1-hour ozone attainment demonstration;

WHEREAS, .section 182(e)(5) of the Act requires contingency measures be
submitted no later than three years prior to the attainment year in the event that the
anticipated long-term measures approved pursuan# to section 182(e)(5) do not
achieve planned reductions needed for aftaining the 7-hour ozone standard;

WHEREAS, section 782{e}(5) contingency measures in the approved SIP meet the
requirements for attainment contingency measures because section 182(e)(5) is not
relied on for emission reductions prior to November 15, 2000;

-- WHEREAS, the 2092 AQMP demonstrates the Basin will attain the 1-hour ozone . _ .
standard by 2022;

WHEREAS, consistent with section '!72(c}(3) of the Act, the 2012 AQIVIP includes a
comprehensive, accurate, current inventory of emissions data for precursors of
ozone: oxides of nitrogen (NOx} and reactive organic gases (ROG);

WHEREAS, consistent with section 172(c) of the Act, the 2012 AQMP demonstrates
the implementation of RACM/RACY for NOx and ROG;

WHEREAS, section 'i82(d){1)(a) of the Act requires ozone nanattainment areas
classified as severe and extreme to submit a vehicle miles traveled (VMS offset
demonstration sowing no increase in motor vehicle emissions between the base
year in the Act 1990 Amendments and the area's attainment year;

WHEREAS, in February 2071, the Ninth Circuit Court of Appeals held that section
182(d)(1)(a) of the Act requires additional transportatior~ control strategies and
transpo►~ation control measures to offset vehicle emissions whenever they are
projected to be higher than if base year VMT had not increased;

WHEREAS, the Ninth Circuit Court of Appeals remanded the approval of the 2007
8-hour ozone SIP VMT emissions offsets demonstration to U.S. EPA;

WHEREAS, in September 2012, U.S. EPA proposed to withdraw its final approvals,
and then disapprove, SIP revisions submitted to meet the section 182(d)(1}(a) VMT
emissions offset requirements for the U.S. EPA approved South Coast Air Basin
1-hour and 8-hour ozone plans;
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WHEREAS, in Augus# 2012, U.S. EPA issued guidance entitled "Implementing
Clean Air Ac# Section 182(d)(1)(A): Transportation Control Measures and
Transportation Control Strategies to Offset grov►~h in Emissions Due to Growth in
Vehicle Miles Traveled";

WHEREAS, consistent with the requirements of section 182(d)(1){A) as specified by
the Ninth Circuit Court of Appeals ruling in 2011 and with U.S. EPA guidance in
2012, and in response to U.S. EPA's September 2012 proposal, the 2012 AQMP
includes a VMT offset demonstration for both 1-hour and 8-hour ozone plans;

WHEREAS, fhe 2072 AQMP -also includes a second VMT emissions. offset
demonstration for 8-hour ozone that meets an alternative VMT offset methodology
proposed by U.S. EPA;-

WHEREAS, the California Environmental Quality Act (CEQA) requires that no
project which may have significant adverse environmental impacts be adopted as
originally proposed if feasible alternatives or mitigation measures are available to
reduce or eliminate such impacts;

WHEREAS, pursuant to California Environmental Quality Act (CEQA), the District
prepared a Program Environmental Impact Report (EIR) for the 2012 AQMP
that was released for. a 45-day public review and comment period from
September 7, 2012 to October 23, 2012, and in the Final Program EIR the Dis#rice
responded to the 13 comment letters received;

WHEREAS, the District's Final Program EER identified potentially significant and
unavoidable project-specific adverse environmental impacts to air quality (CO and
PM10 impacts from construction activities), energy demand, hazards (associated
with accidental release of liquefied natural gas during transport), water demand,
noise (from construction activities) and traffic (construction activities and operations},
as well as potentially significant cumulative adverse impacts to air quality
{construction), energy demand, hazards and hazardous materials, hydrology and
water quality, noise, and transportation and traffic;

WHEREAS, the District Governing Board adopted a Statement of Findings and a
Statement of Overriding Considerations finding the project's benefits outweigh the
unavoidable adverse impacts, as well as a Mitigation Monitoring Plan;

WHEREAS, federal law set forth in section 110(1) of the Act and Title 40, Code of
Federal Regulations (CFR), section 51.102, requires that one or more public
hearings, preceded by at least 30 days notice and opportunity for public review,
must be conducted prior to adopting and submitting any SIP revision to U.S. EPA;

WHEREAS, as required by federal law, the District made the 2012 AQMP available
for public review at least 30 days before the District hearing;
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WHEREAS, following a public hearing on December 7, 2012, the AQMD Governing
Board voted to approve the 2012 AQMP including the 24-hour PM2.5 plan, the
8-hour ozone advanced technology actions and the 1-hour ozone plan;

WHEREAS, on December 20, 2012, the District transmitted the 2012 AQMP to ARB
as a S1P revision, along with proof of public notice publication, and environmental
documents in accordance with State and federal law; and

WHEREAS, the Board finds that:

1. The 2012 AQMP meets the applicable planning requirements established by
the Act and the Rule for 24-hour PM2.5 SIPs, and inc4udes the required air
quality and emissions data, modeled attainment demonstrations,
RACM/RACY demonstra#ions, new source review, transportation conformity
emission budgets, and contingency measures;

2. The existing 2007 PM2.5 SIP, including benefits of ARB's adopted mobile
source control measures, combined with the new District control measures
identified in the adopted 2012 AQMP will provide the emission reductions
needed for meeting the 24-hour PM2.5 standard by the December 14, 2014,
attainment date;

3. The~20'12 AQMP identifies contingency measures that will achieve additional
emission reductions, beyond those relied on in the attainment demonstration,
in the event that the South Coast Air Basin does not attain the 24-hour PM2.5
standard by 2Q14;

4. Th.e 2012 AQMP meets applicable ~Olanning requirements established by the
Act for 1-hour ozone SIPs, and includes the required air quality and emissions
data, modeled attainment demonstrations, new source review and
RACM/RACY demonstrations;

5. The 2x12 AQMP VMT offset demonstrations meets the section 182(d){1}(a)
VMT offset requirements for both the 1-hour ozone and the 8-hour ozone plans;
and

6. ARB has reviewed and considered the Final EIR prepared by the District and
comments presented by interested parties, and find there are no additional
feasible mitigation measures or alternatives within ARB's pov4rers that would
substantially lessen ar avoid the project-specific impacts identified.

NOW, THEREFORE, BE IT RESOLVED the Board hereby approves the South
Coast 2012 AQMP as an amendment to tl~e SIP, excluding those portions not
required to be submitted to U.S. EPA under federal law, and directs .the Executive
Officer to forward. the 2072 AQMP_as approved to U.S. EPA for inclusion in the SIP
to be effective, for purposes of federal law, upon approval by U.S. EPA.
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BE IT FURTHER RESOLVED that the Board commits to develop, adopt, and
submit contingency measures by 2Q19 if advanced technology measures do not
achieve planned reductions as required by section 182(e)(5){B}.

BE IT FURTHER RESOLVED that the Board directs 'the Executive Officer to work
with the District and U.S. EPA and take appropria#e action to resolve any
completeness or approvability issues that may arise regarding the SIP submission.

BE IT FURTHER RESOLVED that the Board aufihorizes the Executive Officer to
include in the S!P submittal ar~y technical corrections, clarifications, or additions that
may be necessary to secure U.S. EPA approval.

BE IT FURTHER RESOLVED that the Board hereby certifies pursuant to
40 CFR section 51.102 that the District's 2012 AQMP was adopted after notice and
public hearing. as required by 44 CFR section 51.102.

I hereby certify that the above is a true and correct
copy of Resolution 13-3, as adapted by the
Air Resources Board.

~~~
Tracy Jensen, C rk of the Board
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January 31, 2014 
 
VIA E-MAIL – rpasek@aqmd.gov 
 
 
Mr. Randall Pasek, Ph.D. 
Planning Manager, Off-Road Section 
Mobile Source Division 
Science and Technology Advancement 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 

 
Re: Comments on South Coast Air Quality Management District Proposed Rule 4001 — 

Maintenance of AQMP Emission Reduction Targets at Commercial Marine Ports 
 
Dear Mr. Pasek and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB”) and the City of Los 
Angeles acting by and through their respective Harbor Departments (“COLA”), and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
comments on the South Coast Air Quality Management District’s (“District”) recently published 
draft “Proposed Rule 4001 – Maintenance of AQMP Emission Reduction Targets at Commercial 
Marine Ports” (“PR 4001”), which attempts to implement “Stationary Source Measure IND-
01—Backstop Measures for Indirect Sources of Emissions from Ports and Port-related 
Facilities” (“Measure IND-01”) in the 2012 Air Quality Management Plan for the South Coast 
Air Basin (“AQMP”). 

As the District is well aware, the Cities have been dedicated, innovative, and effective 
leaders in the efforts of public agencies to improve air quality despite the fact that we have no air 
quality regulatory authority or control over emissions sources.  The potential of additional 
regulation by the District in the form of PR 4001 on the ports of Long Beach and Los Angeles 
(“Ports”) brings significant uncertainty that will have broad negative effects on the goods 
movement industry and the economy as a whole, and destroys the voluntary, collaborative 
partnership among the Cities, industry and all of the air agencies that has led to unparalleled 
emission reductions.  PR 4001 raises questions of fairness and unacceptable delegation of 
responsibility from federal, state and local air regulators to individual cities. 
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The Cities have previously commented on, and objected to PR 4001 and Measure IND-
01, and have expressed our grave concerns about the District’s rulemaking approach, attempting 
to craft an ostensible “backstop rule” that would regulate the Cities and their respective Ports in 
an unprecedented manner.  This letter provides the Cities’ comments on PR 4001 and the 
District’s Preliminary Draft Staff Report (“PDSR”) for PR 4001 and concludes that: 

I. The substance of Measure IND-01 and PR 4001 is deeply flawed from technical, 
jurisdictional, legal, and public policy perspectives, in ways that cannot be cured; 

II. District is acting beyond its authority to adopt PR 4001; 

III. The procedural process for development, public participation and adoption of 
Measure IND-01 and PR4001 is similarly flawed under both state and federal law; 
and 

IV. Measure IND-01 and PR 4001 fail the requirements for inclusion in a State 
Implementation Plan (SIP) under the federal Clean Air Act and applicable state law 
and their existence within the SIP threatens the its success. 

 
Each of these four conclusions is explained in detail below. 
 

I. SUBSTANTIVE FLAWS IN PR 4001 
 

A. There Is No Demonstrated Need for PR 4001 
 
 The District has failed to and cannot provide any demonstration of “need” or justification 
for either Measure IND-01 or PR 4001.  The District’s persistent demand for the Cities – and the 
Cities alone – to be subjected to a redundant rule to “backstop” existing and effective emission 
regulations, reduction plans and policies is arbitrary, discriminatory, and remains unjustified by 
evidence or legal authority. 
 
 We respectfully point out that the District previously proposed a “port backstop rule” as a 
“Mobile Source Measure MOB-03” (“Measure MOB-03”) as part of the District’s 2007 Air 
Quality Management Plan, although Measure MOB-03 included as regulated parties, the port-
related emission sources.  However, following the Cities’ objections to that similarly-unjustified 
proposal, the California Air Resources Board (“CARB”) excluded the Port-related emission 
reduction targets and the proposed MOB-03 “backstop” measure from the 2007 SIP.  Despite 
that rejection, and despite its repeated and manifest failure to demonstrate any legitimate need 
the District  introduced an even more unjustified form of backstop that targets the Cities alone, in 
the form of PR 4001. 
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 Implementation of PR 4001 would transform the Cities’ voluntary San Pedro Bay Ports 
Clean Air Action Plan (“CAAP”) into the District’s mandatory regulation of the Cities.  The 
CAAP was a voluntary cooperative effort of Cities and all of the air regulatory agencies 
(including the District, CARB and the United States Environmental Protection Agency 
(”USEPA”) designed to encourage the industry operators of emission sources to go beyond 
regulation.  PR 4001 would improperly and illogically subject the Cities to the District’s 
regulation for industry’s failure to achieve anticipated emissions reductions from equipment not 
operated, owned or controlled by the Cities, or even to the potential loss of federal and state 
funding for emission reduction measures if the PR 4001 is adopted and included in the SIP and 
approved by the USEPA. 
 

As the Cities have previously shown, there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard. PR 4001 is unnecessarily 
duplicative of regulations already in place for port-related sources.1  This violates the federal 
Clean Air Act and State of California Health & Safety regulations that require SIP provisions to 
be “necessary.”   The Ports’ 2012 air emissions inventories show that diesel particulate emissions 
(DPM) have been reduced by 80% over the seven year period between 2005 and 2012, exceeding 
the commitments we made for 2014 and 2023 in the CAAP.  Further, the Cities estimate that by 
2014, 98% of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur 
as the result of regulations adopted by CARB and the International Maritime Organization 
(IMO).2  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ CAAP. 

 
B. A  VMEP Should Be Used To Achieve Reductions Rather than Rulemaking 

 
 To the extent the District may be seeking to ensure the emission benefits of the Cities’ 
voluntary vessel speed reduction incentive program, there is a more appropriate and focused 
method in the form of the USEPA’s policy and guidance for the Voluntary Mobile Source 

                                                 
1 The term “port-related sources” may occasionally be used in this letter, merely for convenience and consistency 
with usage of that colloquial term by the District, as shorthand for the range of discrete sources of air emissions, 
mostly mobile, which happen to operate at or near the geographic boundaries of the respective Ports.  The Ports 
themselves, however, are “non-operating ports” and therefore not “sources” of emissions, and there is no statutory 
reference to anything called “port-related sources” for purposes of air quality regulation.  The Cities are 
governmental entities having jurisdiction over defined geographic areas, like the District, and are no more the 
“sources” of emissions than is the District. 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Emission Reduction Program (VMEP).  This USEPA policy provides an established process to 
grant SIP credit for emission reductions resulting from voluntary mobile source measures that go 
beyond existing regulations.  The VMEP approach was intended for exactly the type of 
successful voluntary program such as the Cities’ landmark CAAP, and should be used to account 
for the 2% of port-related emissions not currently backstopped by regulation.    Use of the VMEP 
would allow the continuation of a successful voluntary approach that has industry support 
eliminating the risk of cargo diversion that would be caused by the uncertainty inherent in the ill-
conceived regulatory structure of PR 4001. 
 

The USEPA’s established VMEP process that was conceptualized for programs such as 
the Cities’ vessel speed reduction incentive program and other CAAP measures is a feasible and 
preferable alternative to PR 4001 as it will accomplish the objectives sought by Measure IND-01 
and PR 4001 and ensure that the emissions reductions achieved by the program are credited in 
the SIP.  Further, a VMEP, which can be implemented by a memorandum of understanding, will 
achieve the same emissions reductions while allowing grant funds to continue to remain 
available for actions going beyond regulations and will do so in a collaborative manner.  It will 
also encourage other port partners, as well as cities and regions throughout the nation, to develop 
and pursue innovative voluntary programs and solutions that best fit their needs to improve air 
quality and public health.  The Cities are open to discussing mechanisms, contractual or 
otherwise, by which the Cities and the District can formalize a VMEP to ensure the voluntary 
emission reductions are maintained in future years. 
 

C. PR 4001 Emissions Reduction Target Methodology is Flawed 
 
Table 5 of the District’s Preliminary Draft Staff Report shows the overall combined 2014 

target emission reduction of 75% resulting from the application of the Cities’ CAAP 2014 
emissions reduction goals for NOx, SOx, and DPM compared to the CAAP 2005 baseline, but 
fails to specify a mechanism to harmonize the AQMP inventory values with the Cities’ reported 
air emissions inventories.  Furthermore, the use of a fortuitous similarity in ‘percent reduction’ 
cannot be the basis of any type of backstop rule. 
 

Since the 2012 Final AQMP emissions inventory uses a baseline year of 2008 that 
includes the Cities’ 2008 emissions inventories, the 2005 baseline emissions should be replaced 
with the more appropriate 2008 emissions estimates to determine the overall PM2.5 equivalent 
emissions reduction target.  Based on the Cities’ calculation, using the District staff’s 
methodology, by applying the CAAP reduction factors to the 2008 baseline inventory, the 
overall combined target PM2.5 equivalent emission reduction is 68%, as shown in the following 
table: 
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Emissions Inventory NOx SOx PM2.5 PM2.5Eq
(tons per day) 

CAAP 2005 Baseline1, 3 87.45 33.39 4.73 28.54 
Ports Combined 2008 Total Port-Related 
Emissions2, 3  78.6 25.5 3.7 22.7 
CAAP 2014 Reduction4 22% 93% 72%* ----- 
2014 Estimated Inventory3 68.21 2.34 1.32 7.34 
Overall PM2.5 Equivalent Reduction Between 2008 and 2014 68% 
1 From Table 2 of Preliminary Draft Staff Report for PR 4001 
2 From Table 3 of Preliminary Draft Staff Report for PR 4001 
3 2005 and 2008 emissions are based on the Ports’ 2011 emission estimation methodologies. 
4 CAAP 2014 Bay-Wide Standards emission reduction goals for NOx, SOx and DPM  
*Please note that that the CAAP 2014 emission reduction goal of 72% is for DPM, not for PM.   
 

In determining the 2014 emission reduction targets for PR 4001, District staff applied the 
Basin-wide percent reductions from 2008 to 2014 and 2019 to the Cities’ 2008 inventory to 
arrive at the forecasted net emissions reduction percentages of 75% for 2014 and 2019 (page 11 
of Preliminary Draft Staff Report).  This approach is not appropriate because the Basin-wide 
percent reductions are based on an inventory of emissions from overall sources (including non-
port-related) in the South Coast Air Basin (SCAB).  Therefore, the approach taken in PR 4001, is 
not directly applicable to what the Rule describes as “port-related emissions.”  Since the SCAB 
estimates include emissions from what the District erroneously describes as the “port-related 
source” categories, as well as sources operating elsewhere in the SCAB, the 75% emission 
reduction target specific to the ports of Long Beach and Los Angeles is questionable.  As an 
example, SCAB-specific emissions from heavy-duty vehicles includes emissions from all heavy-
duty trucks operating in the basin, including those associated with construction activities, public 
fleets, utility, intrastate, interstate, and drayage trucks, while the ports-specific heavy-duty truck 
emissions inventory only includes activity and emissions associated with port-related drayage 
trucks. 

 
It is also important to note that the District’s December 2013 Preliminary Draft Staff 

Report for PR 4001 erroneously assumes that PM2.5 emissions are equivalent to diesel particulate 
matter (DPM) emissions.  The Cities’ 2014 CAAP emission reduction goal of 72% is specific to 
DPM, not PM2.5 as assumed in the calculation of the PM2.5 equivalent emissions reduction goal of 
75%.  Each of the Port’s annual air emissions inventories separately estimate DPM and PM2.5.  
As shown in their annual reports, the resulting emissions of DPM and PM2.5 are not equivalent.  
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Please refer to Table 8.4 of the Port of Long Beach 2012 Air Emissions Inventory Report3 and 
Table 9.4 of the Port of Los Angeles 2012 Inventory of Air Emissions Report4.   

 
 A comparison of the PM2.5 equivalent factors used in the 2007 AQMP , 2012 AQMP, and 
PR 4001 shows that there is inconsistency in how the PM2.5 equivalent factors were derived and 
applied, as shown in the table below: 
 
  PM2.5 Equivalent Factors 

 VOC NOx PM2.5 SOx 
2007 AQMP 0.04 0.10 1.00 1.52 
2012 AQMP 0.02 0.07 1.00 0.53 
PR 4001  NA 0.07 1.00 0.53 

 
 In the 2007 AQMP, emissions reductions were simulated between 2005 and 2014, 
whereas for the 2012 AQMP, emissions reductions were simulated between 2008 and 2014. In 
the 2007 AQMP, the effect of each pollutant precursor’s reduction on the 2014 
PM2.5concentration was considered on an annual basis, while the 2012 AQMP considers 24-hour 
PM2.5concentrations.  Also, the 2007 AQMP used the annual PM2.5 concentration which was  
based on the average concentrations from all air monitoring stations in the South Coast Air 
Basin, while the 2012 AQMP only uses the average from six regional locations—Riverside-
Rubidoux, Downtown Los Angeles, Fontana, Long Beach, South Long Beach, and Anaheim.  
The Basin-averaged conversion factors resulting from the 2007 analysis were submitted as part 
of the 2007 SIP (Appendix C, of the CARB staff report, “PM2.5 Reasonable Further Progress 
Calculations”) and were approved by the USEPA.  
 

In addition, PR 4001(c)(6) defines “PM2.5 Equivalent” as “the aggregate of the NOx, 
SOx, and PM2.5 emissions (in tons per day) as defined by the following formula provided in the 
Final 2012 AQMP: 
 

PM2.5 Equivalent = 0.07 * NOx + 0.53 * SOx + 1.0 * PM2.5 
 
 The formula provided in PR 4001 does not reflect the PM2.5 equivalent formula provided 
in the Final 2012 AQMP, which includes emissions of VOCs in the calculation.  In PR 4001, 
without explanation, the District has erroneously “dropped” the contribution of VOC from the 
PM2.5 equivalent formula, although the District’s emissions modeling simulation shows VOCs as 
a contributing factor. 
 
                                                 
3 Port of Long Beach 2012 Air Emissions Inventory. www.polb.com/emissions 
4 Port of Los Angeles 2012 Inventory of Air Emissions. www.portoflosangeles.org/environment/studies_reports.asp 
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 Given that there have been several revisions to the PM2.5 equivalent calculations, the text 
and formulae used in PR 4001 for those calculations do not appear consistent with previous 
approaches to such determinations.  Prior to proceeding any further with PR 4001, the Cities 
request a scientific technical evaluation and obtain confirmation from the USEPA that the 
revised PM2.5 equivalent factors and formula to calculate PM2.5 equivalent emissoins used in the 
2012 AQMP and in PR 4001 are appropriate. 
 

D. PR 4001 Fails to Provide an Accurate and Appropriate Definition of Emissions 
“Shortfall” 

 
PR 4001 would require the Cities to develop and submit an emissions reduction plan 

(“Plan”) identifying control strategies to eliminate some potential future “shortfall” in attainment 
of reduction targets.  The proposed rule, however, fails to identify the environmental baseline or 
other parameters that would be required in order for the Cities or the District to determine the 
extent of any emissions “shortfall” to be addressed in the potential Plan.  Under PR 4001, the 
existence of a “shortfall” would appear to be the necessary prerequisite to trigger some 
responsive action on the part of the Cities, but the draft text of PR 4001 fails to provide for a 
timely and objective process to ascertain when and whether such a “shortfall” may have arisen. 
 

The term “shortfall” first appears in the proposed rule in paragraph (d)(1)(A), where it 
appears to call for a Plan to report on progress in “meeting the shortfall.”  However, that would 
appear to be inconsistent with the structure of the proposed rule, i.e., under PR 4001, the District 
cannot require the Cities to submit an emissions reduction plan unless and until the annually-
reported emissions reductions “show that the percent reduction in PM2.5 from the baseline 
emissions is less than the reduction target” of 75% (Paragraph (e)(1)B)).  There would not be any 
“shortfall” identified until that time; therefore, it would be premature and illogical to require the 
Cities to submit a Plan that “reports the progress in meeting the shortfall.” 

 
To the limited extent that the draft text of PR 4001 describes the shortfall that might 

trigger the need to prepare a Plan, the provisions for annual estimating or reporting of the 
emissions appear imprecise and vague.  Also, paragraph (f) appears to contemplate that once a 
“shortfall” is determined to exist in one year, then the District could demand a revised Plan in 
following years if targets still are not met.  What happens if the shortfall is “corrected” in 
subsequent years and targets are again being met? 

 
PR 4001 fails to provide for any process for review or appeal of a possible District 

“determination” that a “shortfall” has occurred.  PR 4001 fails to provide adequate time for the 
Cities to prepare a Plan, if required, or adequate time or procedures for the Cities to study the 
proposed Plan, to conduct environmental review of the Plan, or to conduct public hearings and 
gather input on any Plan that may be deemed to be appropriate if PR 4001 is properly triggered. 
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Development of a Plan should not be mandated if any eventual determination of an 
emissions “shortfall” is due to reasons outside of the Cities’ control.  As previously stated, by 
2014, the emissions sources ostensibly targeted by PR 4001 are already controlled by state, 
federal, and international regulations.  Should there be a shortfall in attaining the emissions 
targets, it will likely be due to factors not caused or controlled by the Cities, and not due to any 
action or derelictions on the part of the Cities or their tenants or users.  The obligation to go 
through a burdensome process to prepare and approve a new Plan or to take active measures to 
make up for a shortfall in meeting emission reduction targets should not fall on the two Cities.  
The Cities are independent governmental entities who are not directly producing emissions or 
otherwise directly responsible for the targeted emissions or for the attainment of emission 
targets.  The Cities are certainly not air agencies created by federal or state law with specific 
regulatory authority to control emissions. 
 

E. PR 4001 Improperly Provides for Moving Emissions Reduction Targets 
 

PR 4001 paragraph (c)(4) defines the “Emissions Target” as the “emissions forecast that 
is based on the Ports’ 2008 baseline emissions forecasted for a specific year as provided in 
Appendix IV-A page IV-A-36 of the Final 2012 AQMP.”  This definition is confusing, as it is 
assumed that this reference is contained in the Final 2012 AQMP.  In the description of this 
measure in Appendix IV, page IV-A-36, only projected levels of NOx, PM2.5, and SOx are 
shown for calendar years 2014 and 2019.  However, PR 4001 and the District’s Preliminary 
Draft Staff Report discuss a 75% reduction in PM2.5 equivalent emissions in 2014 compared to 
2008 baseline levels.  Again, there is a clear inconsistency between PR 4001 and the text of 
Measure IND-01 as actually approved by the District’s Governing Board. 

 
PR 4001 paragraph (e)(2) requires the District’s Executive Officer to review the 

reduction target based on the latest information available including future year emission 
estimates in the 2016 AQMP and purports to allow the Executive Officer, by July 1, 2017 to 
“update,” if necessary, the emission reduction target.  This provision is unauthorized by IND-01 
or any other rule, regulation, plan or statute, and would unlawfully vest apparently unfettered 
power on the Executive Officer to change the previously-approved reduction targets.  By 
what authority would these targets be “revised” in the future?  Under what objective standards?  
What public process would the District’s Executive Officer need to follow in order to “develop” 
a proposed amendment to PR 4001 changing the targets?  What environmental review/public 
outreach processes would be required before the Executive Officer could change the reduction 
targets and how would the environmental/socioeconomic impacts of such changes be addressed?  
How would such a moving target affect the Cities, the port communities, tenants, users, and the 
existing plans and policies which have proven effective in attaining the agreed and approved 
reduction targets? 
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F. The Processes For Development, Approval and Disapproval of Emission Reduction 
Plans Are Flawed 

 
In the event the emissions reduction targets are not met, PR 4001 requires the Cities to 

submit an Emissions Reduction Plan “to address the emission reduction ‘shortfall’.”  In addition, 
PR 4001 dictates the public processes of other government agencies: “…the Ports shall conduct 
at least one duly noticed public meeting before the Plan is presented to each respective Board of 
Harbor Commissioners for approval.”  This is an improper attempt by the District to control and 
dictate the exercise of “discretion” conferred on the Boards of Harbor Commissioners regarding 
their own notice, agenda setting, public hearing procedures and substantive decision making 
processes under their own applicable governing laws and rules.  Neither the District’s staff nor 
its Governing Board can require approval of the District’s desired measures or override the 
discretion of the Board of Harbor Commissioners including decisions related to the management 
of the port or how port resources are allocated.   

 
Moreover, if the Board of Harbor Commissioners disagrees that a Plan is required or 

specific terms of a Plan requested by the District, what process is provided for resolution of such 
disagreements?  Under what authority would PR 4001 purport to allow the District’s Executive 
Officer, acting alone, without even District Governing Board authority, to “disapprove” a Plan or 
compel a Plan to be approved by the Cities’ own governing authorities?  Although the Cities 
dispute that the District can compel or disapprove a Plan at all due to conflicting governmental 
authority, certainly such approval or disapproval of any Emission Reduction Plan cannot be at 
the sole discretion of a single District staff member.   
 

G. PR 4001 Would Violate Constitutional Requirements of Due Process 
 

PR 4001 also raises several questions regarding violations of Due Process.  As noted 
above, PR 4001 would unlawfully purport to vest the District’s Executive Officer with unilateral 
authority to “approve” or “disapprove” a Plan submitted by the Cities, without any process for 
public hearing, review by the District Board, or other guarantees of procedural due process for 
those concerned about such actions.  PR 4001 also improperly fails to provide any requirement 
that the Executive Officer must make “findings” of “non-compliance” with some provision of 
paragraph (f)(1) of PR 4001, or that the Executive Officer’s decisions must be based on some 
reasonable and objective standards. 

 
PR 4001 fails to provide for the District giving the Cities any particular notice or 

justification for disapproval of a Plan, or any process for the Cities to seek review or appeal of 
the District’s disapproval. 
 

What would be the procedure if the PR 4001 triggered the obligation of the Cities to 
prepare a Plan, and the Cities duly submitted a Plan, but the District (either by its Executive 
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Officer or its Hearing Board) “disapproved” the Plan (per paragraph (f)(2)(C))?  The Cities 
would apparently be required to submit a revised Plan within 60 days of the disapproval; 
however, that time would not be sufficient for the Boards of Harbor Commissioners and their 
staffs to prepare a new revised Plan, to hold new “public meetings” and gather public input, or 
otherwise take meaningful action on the revised Plan.  PR 4001 fails to provide adequate time or 
process for the Boards of Harbor Commissioners to prepare, conduct CEQA review and public 
outreach, or to consider and approve a new revised Plan within the arbitrary 60 day time frame 
set by the rule. 
 

H. PR 4001 Improperly Changes the Definition of “Feasibility” In Control Strategies 
and Alternatives 

 
 PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Measure 
IND-01 as adopted by the District Governing Board.  Instead, PR 4001 (at paragraph (c)(1)) has 
changed the limitations on the proposed obligations of the Cities to achieve additional emissions 
reductions under PR 4001.  Previously, the proposed rule was described as requiring the Cities to 
“propose additional emission reduction methods …[but only] to the extent cost-effective 
strategies are technically feasible and within the Ports’ authority.”  PR 4001 has inexplicably 
omitted (at several points) the prior limitation on the Cities’ potential obligations to measures 
that are “technically feasible.”  Again, this is not consistent with the text of Measure IND-01 or 
any other legal or regulatory authority identified by the District.   
 

The Cities assert that feasibility must be defined as technically, operationally, 
commercially, financially, and legally feasible, and within the legal and jurisdictional authority 
of the Cities.  Further, the District must acknowledge that feasibility is also subject to the Cities’ 
and their Boards of Harbor Commissioners’ own legal and trustee obligations as governmental 
agencies under their City Charters and applicable laws. 
 

The District also fails to show how it expects the Cities as governmental agencies to 
legally overcome the same doctrines of international and federal preemption that prevent the 
District from regulating mobile sources such as ocean-going vessels, rail locomotives and trucks.  
If the District intends that the Cities shall be compelled to pay incentives for District programs if 
they are unable to legally regulate mobile sources, then again this raises the jurisdictional 
conflict with the Cities’ Boards’ independent governmental discretion and legal obligations to 
manage their properties and revenues to serve Tidelands purposes for the benefit of the State.  In 
this era of ever diminishing resources and increased competition the District is seemingly 
ignoring the lawful obligations of the Cities’ Boards and insisting they place District priorities 
(which they themselves cannot legally accomplish) before the established responsibilities of the 
respective City Boards.   
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I. The PR 4001 Enforcement Scheme is Unconstitutionally Vague and Impermissible 
 

PR 4001 does not describe how the District would determine the “consequences” for 
violation of PR 4001, nor does it identify how it would determine the sufficiency of the Cities’ 
efforts to manage activities within the Ports.  If the Cities were deemed to be in violation simply 
because the District may choose to “disapprove” a Plan or revised Plan, under what legal 
authority would the District purport to sanction the Cities in the event of some perceived 
“violation”? 

 
PR 4001 fails to provide objective standards appropriate for the District to judge the 

sufficiency of any plans or measures proposed by the Cities to achieve the emission reduction 
targets.  The proposed rule fails to provide sufficient detail at paragraph (f)(2)(F)(iii) as to what 
the consequence would be if the District were to disapprove a City’s revised Plan.  Also, the 
reference here that the Cities “shall be in violation of this Rule…” must be clarified. 

 
Similarly, the terse discussion of the Variance and Appeal Process outlined in paragraph 

(g)(1) and (2) of PR 4001 is vague and fails to identify criteria or the process for the Cities to 
petition the District Hearing Board for a variance.  PR 4001 also fails to explain the outcome 
should the District grant a variance.   

 
Both Measure IND-01 and PR 4001 are unconstitutionally vague in their failure to 

explain exactly what fines, penalties or other administrative enforcement would be imposed on 
the Cities in the event that targets are missed or the District’s Executive Officer disapproves a 
plan.  The District also fails to explain how it purports to impose penalties or corrective action 
against another governmental entity for failure of private third party emissions sources to achieve 
emissions reductions that such other governmental entity is also preempted from regulating. 

 
The District has failed to show any constitutional or statutory basis for requiring a 

governmental entity to devote public resources, pay exactions, administrative fines or suffer 
penalties for pollution caused by private entities.  Similarly, the District has not shown any 
authority for PR 4001’s attempt to shift onto the Cities liability for emission shortfalls by other 
parties assigned AQMP emissions reduction responsibility.  The District has failed to show how 
PR 4001 would not violate constitutional limitations requiring exactions or penalties imposed on 
a party to be reasonably related to and proportional to the party’s deleterious public impacts.  
This is especially true when PR 4001 only applies to the Cities, which are non-operating ports, 
while failing to include all parties involved in the CAAP including the other air agencies that 
jointly sponsored the CAAP, or actual owners and operators of emission sources.  The District 
also fails to define how it would allocate liability to COLB versus COLA, when they are two 
separate legal entities with independent Boards as decision makers that may approve different 
Plans or no Plan at all.  In any event, neither City is in direct control of the actual emissions 
sources and rudimentary principals of justice require that they should not be burdened with 
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sanctions, penalties, or Plan-writing responsibilities to cure the “shortfalls” of others or to act as 
a delegated air regulator that has no such authority. 

 
J. PR 4001 Fails to Consider Legal Limits on Grant Funding 

 
In the Cities’ actual operating experience, demonstration that proposed activities go 

beyond, rather than merely comply with, enforceable regulations, is a basic requirement in both 
state and federal grant funding applications.  The District has claimed that its adoption of PR 
4001 as an enforceable rule or regulation would not prevent the Cities from continuing to be 
eligible for the types of grant funding that the Cities have used successfully to fund emission 
reduction programs.  However, the District has failed to provide legal citation in support of how 
the governmental agencies typically funding such programs might continue to legally fund 
activities for the purpose of complying with existing mandates, without violating constitutional 
limits prohibiting payment to comply with the law as “gifts of public funds.”   
 

K. Reporting Requirements under PR 4001 are Excessive 
 

PR 4001 paragraph (f) requires annual revisions to the Emission Reduction Plan.  This is 
new and excessive regulation, well beyond backstopping achievement of 2014 targets, and is 
duplicative, unnecessarily burdensome, and has not been sanctioned or in any way approved by 
the District’s Governing Board.  Even CARB in its state oversight over the District’s plans, only 
requires three-year updates to the AQMP.  Furthermore, PR 4001 is placing greater air quality 
regulatory burden on the Cities (and their Ports) than the federal government places on AQMD 
or other air agencies. 

 
L. Annual Emission Inventory Requirements under PR 4001 are Inappropriate and 

Vague  
 

PR 4001 paragraph (d) outlines requirements for annual emissions reporting.  An initial 
inventory for 2014 would be required by November 2014 “from all port-related sources for the 
2014 calendar year based on actual activity information available prior to November 1st of the 
calendar year and projected activity information for the remainder of the year.”  Although 
Distract staff indicated that specific requirements for this November 2014 submittal would be 
provided, neither the rule nor the accompanying Staff Report list any specifics.  The Cities will 
incur additional costs based on this requirement to prepare a 2014 inventory based on incomplete 
data in November 2014.   

 
The majority of the sources tracked in the Cities’ current emission inventories of port-

related sources are not owned, operated or controlled by the Cities.  Therefore, emissions 
inventories that will be used to evaluate compliance with PR 4001 should only include those 
port-related sources over which the Cities have direct control. 
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II. LACK OF AUTHORITY 
 

A. PR 4001 is NOT Consistent with the District’s Governing Board Approved Control 
Measure IND-01  

 
 Control Measure IND-01 provided a description of the Cities’ successful CAAP and its 
various emissions reduction goals:  “This AQMP Control Measure is designed to provide a 
“backstop” to the Ports’ actions to provide assurance that, if emissions do not continue to meet 
projections, the Ports will develop and implement plans to get back on track, to the extent that 
cost effective and feasible strategies are available.”  (Final 2012 AQMP Appendix IV-A, page 
3).  PR 4001, by contrast, describes its purpose differently:  “The purpose of this rule is to 
establish actions to be taken in the event that emissions from port-related sources do not meet the 
emission targets assumed in the Final 2012 Air Quality Management Plan for the purpose of 
meeting the federal 24-hour PM2.5 standard in 2014 and maintenance of attainment in subsequent 
years” (PR 4001 paragraph (a)).  District Staff has apparently drafted PR 4001 so as to eliminate 
the references in Measure IND-01 as adopted by the District’s Governing Board to backstopping 
the Cities CAAP targets to the extent cost effective and feasible strategies are available and has 
replaced that “backstop control measure” with a traditional regulation by the District to meet 
District-set targets.    
 
  In addition, the District Staff (apparently without Board approval) has changed the 
concern from assuring “the attainment demonstration” for 2014 PM2.5 emission targets (as 
described in the 2012 AQMP) to add “maintenance of the air quality standard in subsequent 
years.”  (PR 4001 paragraph (a)).  This change adds a new undefined and open-ended element 
into PR 4001 that is not consistent with Control Measure IND-01 as publicly adopted by the 
District’s Board in February 2013. Most importantly, to the extent the provisions of PR 4001 
vary in purpose and scope from Measure IND-01, they are not authorized by the District 
Governing Board.  

 
B. The District Fails to Show Any Basis to “Indirectly” Regulate Mobile Sources or 

Delegate Authority Without Clean Air Act Waivers from the USEPA 
 
The District has failed to show any constitutional or statutory basis for attempting to 

regulate mobile sources “indirectly” that it is preempted from regulating directly.  The District’s 
use of the term “port related sources” appears to be a euphemism for “mobile sources” that may 
be located at or operate at the areas governed by the Cities.  “Mobile sources” of emissions are, 
of course, generally beyond the limited regulatory authority conferred by the Legislature on local 
or regional districts.  (e.g., Health & Safety Code § 40001(a); also see, 76 Ops. Cal. Atty. Gen. 
11 (1993); 75 Ops. Cal. Atty. Gen. 256 (1992); 74 Ops. Cal. Atty. Gen. 196 (1991); 73 Ops. Cal. 
Atty. Gen. 229, 234-35 (1990).)   
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The District has failed to show any authority for attempting to regulate mobile sources by 

making another governmental entity that lacks any air regulatory authority its agent for 
enforcement of its desired mobile source emission reductions.  (See, e.g., Association of 
American Railroads et al. v. South Coast Air Quality Management District et al., 622 F.3d 1094, 
1096 (9th Cir. 2010), invalidating several train-idling emissions rules enacted by the District, on 
the basis of federal preemption under the Interstate Commerce Termination Act of 1995 
(ICCTA).)  Moreover, the District does not have mobile source regulatory authority itself to 
delegate, as it does not have a waiver under the Clean Air Act from the USEPA.  The District 
should instead work on stronger regulations from USEPA or CARB, which does have certain 
USEPA waivers to regulate mobile sources.   

 
PR 4001 impermissibly requires the Cities to become air pollution control agencies, 

responsible for “achieving” reductions of emissions that are actually from other private parties 
that operate or control equipment largely used in goods movement within the geographic 
boundaries of the Cities.  There is no statutory or other legal basis for imposing such a 
requirement on another governmental agency.  For example, does this mean that a city that has a 
significant number of factories or refineries within its borders becomes a stationary source and 
indirect source for those emissions?  Evidently the District does not distinguish between 
“operating ports” such as the Port of Charleston, S.C., which actually operates the terminals 
within the port, and “non-operating ports” such as the Cities, which are landlords that do not 
operate the marine terminals and other facilities within the harbor districts. 

 
The emission reduction plan required by PR 4001 strongly resembles the State 

Implementation Plan requirements of the Clean Air Act (42USC§7410). Specifically PR 
4001(f)(1)(A)(i) states, “…Ports shall engage [CARB, USEPA and the District] to discuss legal 
jurisdiction and authority to implement potential strategies to address the shortfall…” Based on 
the Clean Air Act, the enforcing agency should be the state of California through CARB and the 
District; however, PR 4001 places the burden of enforcement of emission reductions on the 
Cities.  Based on this, if the port-related sources don’t meet the emission reduction target 
specified by PR 4001, it should be the District and/or CARB that are responsible for preparing 
and enforcing the emission reduction plan against the emissions sources.  If the District insists 
that the Cities prepare an emission reduction plan, then the plan must be subject to the limits on 
authority, preemption and feasibility issues described above.  Further, USEPA, CARB and the 
District should provide funding to the Cities to support programs for incentives, since the Cities 
will no longer have available grant funding for voluntary programs.   
 

C. PR 4001 Violates Cities’ Charter Authorities and Tidelands Obligations 
 
Control Measure IND-01 and PR 4001 are illegal, abusing the District’s limited statutory 

power in an unprecedented manner that exceeds its authority.  There is no legal precedent or 
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authority for the District’s attempted regulation of the Port Authorities of the Cities, or the 
District’s imposition of an arbitrary, unnecessary and discriminatory rule on the Cities,  and 
thereby dictate the Cities’ governing Boards of Harbor Commissioners’ (“Boards”) decisions 
regarding the exercise of their police power authority, the management of their respective 
properties and expenditures of the Cities in order to satisfy the District-defined targets for a 
single district within the State.   

 
PR 4001 acknowledges that funding will be necessary to implement a plan to satisfy 

District targets, but fails to provide District funds or specify the source of such funds.  The 
District cannot legally compel the Cities’ Boards to make expenditure of Tidelands Trust 
revenues for the purpose of incentives or funding emission reduction programs as contemplated 
in District enforcement activity under PR 4001.  Such proposed unfettered District authority 
would unlawfully supplant the trustee judgment and legal obligations of the Cities to operate the 
port properties and their revenues solely for the benefit of the entire State of California under the 
Tidelands Trust doctrine (promoting maritime commerce, navigation and fisheries) rather than 
for limited municipal or a single District’s purposes. 

 
Worse yet, PR 4001 proposes that a single District Executive Officer acting alone (rather 

than the District’s full Governing Board) would wield the sole discretion to approve or 
disapprove the independent jurisdictional decisions of the Boards regarding conditions they 
impose on their properties or expenditures of their Harbor Revenue Funds, violating the 
Tidelands Trust and the Cities’ charters. 

 
D. There is No Statutory Authority for District to Impose PR 4001 On Cities 

 
The District has failed to cite any statutory authority for regulating the Cities—

governmental entities—as purported “sources” of emissions. As the Cities have repeatedly 
explained, neither the Cities nor the Ports are “sources” of emissions—direct, indirect, or 
otherwise.  The District has not provided any authority that would support the District’s 
attempted characterization of the Cities, or the Ports, as “indirect sources” of emission, solely 
based on the confluence of distinct privately-owned activities, vessels, vehicles, equipment, and 
uses within the geographic area and jurisdiction of the respective Ports. 

 
“An air pollution control district, as a special district, ‘has only such powers as are given 

to it by the statute and is an entity, the powers and functions of which are derived entirely from 
the Legislature.’” (74 Ops. Cal. Atty. Gen. 196 (1991)[citations omitted].)  “No matter how 
altruistic its motives, an administrative agency has no discretion to promulgate a regulation that 
is inconsistent with the governing statutes.”  (Terhune v. Superior Court (1998) 65 Cal.App.4th 
864, 874.)  The District has failed to cite any statute or grant of authority from the Legislature for 
the proposed PR 4001. 
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Under the District’s 2007 Air Quality Management Plan, a proposed “Port Backstop 
Rule” was proposed as a “Mobile Source Measure MOB-03” that defined the operators of marine 
terminals and rail yards, as well as the Cities, as indirect sources, Measure IND-01 and PR 4001 
inexplicably exclude the operators of the mobile sources that had been in MOB-03 and instead 
propose to regulate and punish solely the Cities, effectively insulating from responsibility, the 
private sector entities that do own, operate and control the equipment producing the emissions. 

 
The District Staff has previously referred to a clearly erroneous, overbroad interpretation 

of Health & Safety Code §§40716 (a)(1); 40440 (b)(3), as potential authority for attempting to 
justify Measure IND-01 and PR 4001 as forms of indirect source review, as applied to the Cities. 
However, such lax interpretations apparently ignore the Legislature’s explicit limitations on any 
such “indirect source” regulatory authority—precluding application of PR 4001 against the 
Cities (e.g., Health & Safety Code § 40716(b):  “Nothing in this section constitutes an 
infringement on the existing authority of counties and cities to plan or control land use, and 
nothing in this section provides or transfers new authority over such land use to a district.”)  

 
Similarly, any District reliance on Health & Safety Code § 40440 is clearly misplaced. 

The introductory clause of § 40440(b)(3), for example, states that indirect source controls must 
be “[c]onsistent with Section 40414.”  Importantly, Health & Safety Code §40414 [specifically 
governing the District] states: “No provision of this chapter shall constitute an infringement on 
the existing authority of counties and cities to plan or control land use, and no provision of this 
chapter shall be interpreted as providing or transferring new authority over such land use to 
either the south coast district, the Southern California Association of Governments, or the state 
board.”  Not only does this provision apply generally to Chapter 5.5 [governing the District] but 
it is also specifically referenced in § 40440(b)(3), leaving little doubt that any District rule 
related to indirect source controls may not overreach or infringe on the Cities’ police power to 
control land use in their jurisdictions or Tidelands Trustee duties for benefit of the State. 

 
Finally, the District Staff’s reference to two cases involving the very distinct “indirect 

source review” adopted by the San Joaquin Valley APCD is misplaced.  Those cases, California 
Building Industry Association  v. San Joaquin Valley Air Pollution Control District, 178 Cal. 
App. 4th 120 (2009) and Nat’l Ass’n of Home Builders v. San Joaquin Valley Air Pollution 
Control District, 627 F. 3d 730 (9th Cir. 2010), involved quite different circumstances and a 
distinct and specific statute permitting an indirect source review program and in-lieu fees to be 
imposed on new construction sites.  The holdings of those cases were narrow, and based on the 
nature of the emission sources being regulated.  “Because the court’s approval of the rule 
depended on the nature of the source being regulated, mobile non-road construction equipment, 
indirect sources are not categorically permissible after NAHB.”  (39 ECOLOGY LAW 
QUARTERLY 667 (2012).)  Those cases are thus irrelevant, and do not support District Staff’s 
assertion of some authority for the District to impose rules on the Cities under the guise of 
Measure IND-01 or PR 4001. 
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III. PROCEDURAL FLAWS  
 

A. General Comments 
 

The PR 4001 developmental and procedural process is on an accelerated timeline that is 
unusually short for a rule of this unprecedented nature that has generated such controversy and 
so many unanswered questions from other public agencies and stakeholders.  The District should 
provide a comprehensive rule development schedule, including key milestones of staff report 
revisions, staff report analyses, workshops, workgroup meetings, etc. and provide the 
stakeholders, and the public adequate time for review and comment after release of actual 
substantive information necessary to evaluate the proposed rule.  

 
Instead, the District was late with release of the actual text of PR 4001, not releasing it 

until November 26, 2013.  The text of the PR 4001 is severely lacking explanation of many 
material elements, leaving continued unanswered questions that had been posed literally for 
years, even under the development of Measure IND-01 and early working group consultation 
meetings.  The Preliminary Draft Staff Report for PR 4001 offers little help, as the Staff Report 
does not contain technical data and analyses necessary for a complete review.  The PR 4001 
Preliminary Staff Report lacks substance and does not meet important specificity requirements 
(see specific comments below related to the Preliminary Staff Report). 

 
Lastly, the District’s environmental assessment of the PR 4001 has also been extremely 

flawed and we incorporate by reference the comment letters previously submitted by the Cities 
on the Notice of Preparation and Recirculated Notice of Preparation under the California 
Environmental Quality Act, which are attached hereto. 
 

B. The District’s Preliminary Draft Staff Report on PR 4001 Fails to Comply With 
Statutory Requirements for Rule Adoption  
 

 The District’s December 2013 Preliminary Draft Staff Report fails to comply with 
statutory requirements for rule adoption as discussed below. 
 

1. Non-compliance with Health & Safety Code § 40440.5 – Notice of Proposed 
Action:   

 
The District must give public notice of the Board hearing to consider PR 4001 not less 
than 30 days prior to the hearing date, and must include specified information in that 
Notice:   
 



Mr. Randall Pasek 
January 31, 2014 
Page 18 
 
 
 

  
 

 

(a) A “summary description of the effect of the proposal” as required by Section 
40725(b);  

(b) Description of the air quality objective of the rule, and reasons for the rule;   
(c) A list of supporting information and documents relevant to the PR 4001, and any 

environmental assessment; and  
(d)  A statement that a staff report on the proposed rule “has been prepared” and the 

contact information to obtain that staff report.5   
(e) The statutes further specify the required contents of the Staff Report that must be 

prepared and made available at least 30 days prior to the hearing date: 
 
Whenever the proposed rule or regulation will significantly affect air quality or 
emissions limitations, the staff report shall include the full text of the proposed 
rule or regulations, an analysis of alternative control measures, a list of reference 
materials used in developing the proposed rule regulation, an environmental 
assessment, exhibits, and draft findings for consideration by the District 
Governing Board pursuant to Health & Safety Code §40727.  Further, if an 
environmental assessment is prepared, the staff report shall also include social, 
economic, and public health analyses. 

 
2. Non-compliance with Health & Safety Code § 40727 – Required Findings:   

 
Before the District’s Board could approve the PR 4001, it would need to make the 

findings required by Section 40727 (and to provide the public with sufficient 
information/substantial evidence in the record to support those mandatory findings).  The 
District’s Preliminary Draft Staff Report (December 2013) fails to satisfy these 
requirements.  The findings must address: 

 
(a)  “necessity” – Since PR 4001 is by definition a “backstop” measure intended to 

address emissions issues that are not currently a problem (and which are not shown 
to be likely to occur), it is inherently difficult for the District to make such a finding 
of “necessity” for the rule (also see the detailed discussion demonstrating the 
District’s failure to demonstrate “necessity” for PR 4001 set forth above). 
Moreover, the District Governing Board found Measure IND-01 necessary in the 
2012 AQMP, but not PR 4001, as stated in the Staff Report. 
 

                                                 
5 This wording indicates that the Staff Report must already be prepared before the Notice of the Board meeting 
goes out.  If the District intends to rely upon the “Preliminary Draft Staff Report” issued in December 2013, it would 
be deficient because that PDSR fails to include all of the information required by statute. 
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(b)  “authority” – As pointed out above, the District has failed to demonstrate its legal 
authority for PR 4001, if any.  By what authority can the District “delegate” (or 
“foist”) its own responsibilities for regulating air quality emissions onto the Cities?  
The District cites no authority for imposing a rule on independent governmental 
agencies to take specific land use, environmental, or fiscal actions (fees, tariffs, etc.)  
Also, the District fails to address the statutory limitations on its authority in Health 
& Safety Code § 40414:  the District may not infringe on the existing authority of 
Cities to plan or control land use.  
 

(c) “clarity” – The lack of clarity in the draft text of PR 4001 is addressed throughout 
this comment letter. In addition, the lack of clarity in PR 4001 is exemplified in the 
circular argument of PR 4001(d)(2)(A) and PR 4001(f)(1)(D). PR 4001(d)(2)(A) 
specifies that that, in the case of triggering an Emission Reduction Plan, the Port 
shall report the progress in meeting the shortfall “based on the process developed 
pursuant to subparagraph (f)(1)(D).” However PR 4001(f)(1)(D) specifies the 
Emission Reduction Plan “shall provide a process for submittal of progress reports 
toward eliminating the emission reduction shortfall pursuant to subparagraph 
(d)(2)(A).”  
 

(d)  “consistency” –PR 4001 is inconsistent with Measure IND-01; it is also 
inconsistent with the CAAP and the Cities’ general plans, harbor area plans, 
transportation management plans, etc, as well as state Tidelands Trust policies.  In 
addition, PR 4001 is inconsistent with, and preempted by federal laws (e.g., 
ICCTA; FAAAA) and regulations of IMO (MARPOL / APPS) as well as federal 
regulations of trucks, locomotives, etc..  Also, PR 4001 is inconsistent with the 
California Clean Air Act and the statutory limitations on the regulatory authority of 
the District, and further is inconsistent with CARB polices. 

 
(e) “nonduplication” – PR 4001 would unnecessarily – by definition – duplicate and 

“backstop” existing plans and policies such as CAAP and the aforementioned 
regulations; 

 
(f)  “reference” – The District has failed to demonstrate what law or court decision is 

purportedly being implemented by PR 4001. 
 

3. Non-compliance with Health & Safety Code § 40727.2 – Written Analysis of 
Rule:  

 
Does the District contend that its Preliminary Draft Staff Report satisfies this 

requirement that it produce a written analysis of PR 4001?  If so, it fails to comply with 
§ 40727.2(e).  The Preliminary Draft Staff Report only indicates that the technical impact 
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assessment is underway.  Without the Impact Assessment section, the staff report is 
incomplete.  The Impact Assessment section must include the District’s explanation of 
differences between PR 4001 and existing guidelines, such as in CAAP or AQMP, as 
well as address regulation cost effectiveness, including costs beyond mere control 
equipment costs. 

 
4. Non-compliance with Health & Safety Code § 40440.8 – Assessment of 

Socioeconomic Impacts of PR 4001: 
 

This requirement is also imposed by Section 40428.5, and the need for such a 
socioeconomic analysis was addressed, at least in brief, in the NOP comment letter.  The 
Preliminary Draft Staff Report (page 18) erroneously describes the likely socioeconomic 
impacts of PR 4001 as being limited to the Cities’ costs incurred for emissions 
forecasting and reporting.  This grossly understates the likely impacts, including impacts 
of additional control measures that could be required under PR 4001 impacting the entire 
use and economic viability of the Ports.  The staff report must include a socioeconomic 
assessment and must certainly address the threat of diversion resulting from potential 
undefined, regulatory-mandated, emission control measures.  The Preliminary Draft Staff 
Report erroneously suggests that “a detailed assessment cannot be made at this time” and 
should be deferred, which is in violation of the statutory requirement.  The Staff Report 
also indicates that a socioeconomic assessment will be made available 30 days prior to 
the public hearing.  The significant potential impact and novel nature of this rule warrants 
a 60 day review period of the socioeconomic assessment. 
 

5. Non –compliance with Health & Safety Code § 40440.8(b)(4) – Alternatives to 
PR 4001:   

 
The socioeconomic assessment must address “the availability and cost-

effectiveness of alternatives to the rule.”  (§ 40440.8(b)(4))  However, the Preliminary 
Draft Staff Report fails to even mention any “alternatives” to the Rule, much less to 
evaluate the availability and cost-effectiveness of alternatives, such as VMEP. 

 
6. Non-compliance with Health & Safety Code § 40440(c):  “Cost-effectiveness”   
 

The District failed to demonstrate that the adoption of PR 4001 would comply 
with the requirement of Section 40440(c) that all of the District’s rules “are efficient and 
cost-effective...”  Also, Section 40703 requires the District to make available to the 
public, and requires the Board to make findings, as to the cost effectiveness of control 
measures, and similarly Section 40922 requires the District to consider “the relative cost 
effectiveness of the [control] measure...”  The District has not done so. 
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C. Additional Analysis is Required Before Rule Development Can Proceed 
 

The Cities have put into place a voluntary program with documented air quality 
improvements in the face of economic growth. It is AQMD’s responsibility to perform a 
regulatory impact assessment documenting that PR 4001 will not reverse voluntary gains made 
by the Cities and endanger future programs.  This includes the analysis of lost grant funding that 
would have otherwise been available to fund equipment replacement and other emissions 
reductions, due to conversion of voluntary program to regulation. 

 
 

D. The District Must Acknowledge and Respond to All Comments Submitted on 
Measure IND-01 and PR 4001 
 
The draft findings in the next staff report must acknowledge and respond to all comments 

submitted on Measure IND-01 and PR 4001, including all comments on the environmental 
assessment such as the Notice of Preparation and Initial Study for PR 4001. 
 

IV. FAILED REQUIREMENTS FOR SIP INCLUSION 

 
The District has claimed that adoption of PR 4001 is necessary to ensure SIP credit for the 

Cities’ voluntary emission reduction programs.  However, neither this Proposed Rule nor its 
precursor, “Control Measure IND-01” can be justified on this pretext, and neither PR 4001 nor 
Measure IND-01 meet the criteria for SIP inclusion.  The Cities have raised significant technical, 
jurisdictional, constitutional and other legal concerns with Measure IND-01 and PR 4001, as set 
forth in public comment letters sent to the District during the 2012 AQMP adoption process and 
PR 4001 development process, which are provided as attachments. 

 
A. Measure IND-01 and PR 4001 Violate Health & Safety Code § 39602 

 
Measure IND-01 and PR 4001 violate California Health & Safety Code § 39602, which 

provides that the SIP shall only include those provisions necessary to meet the requirements of 
the Clean Air Act.  The Cities have shown that there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard.  PR 4001 is duplicative of 
regulations already in place and effectively reducing emissions from  port-related sources.  As 
noted above, the Cities estimate that in 2014, 98% of the PM2.5 equivalent emission reductions 
that PR 4001 seeks to “backstop” will occur as the result of regulations adopted by CARB and 
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the IMO.6  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ Clean Air Action Plan.   

 
More importantly, there are significant legal questions regarding the District’s attempt to 

invoke “ indirect source review” as authority to impose a new rule on governmental agencies.  
PR 4001 clearly infringes upon, and potentially usurps the Cities’ authority to plan and control 
land use and exercise police power, in contravention of Health & Safety Code §§ 40716(b) and 
40414, and compels compliance and punishes them for non-achievement of emissions targets for 
equipment the Cities do not own, control or operate, and are preempted from regulating. 

 
B. The District Failed to Timely Submit Proposed “Control Measure IND-01” to 

CARB for Public Consideration and Approval As Part of the SIP Submitted to 
USEPA on January 25, 2013 
 
Under CAA section 110(l), SIP revisions must be adopted by the State, and the State 

must provide for reasonable public notice and hearing prior to adoption.  EPA cannot approve 
Measure IND-01 as part of the SIP because the District did not approve and forward IND-01 in 
time for CARB to follow the process for public consideration and State adoption required by 
CAA Section 110(1) and California Health and Safety Code Section 41650 for SIP submissions, 
and CARB failed to do so.   

 
Under 40 CFR 51.102(d), reasonable public notice in this context refers to at least 30 

days. Similarly, Health and Safety Code Section 41650 provides for a public hearing that would 
allow public comment as to whether the SIP meets the requirements of the CAA.  By resolution 
dated January 25, 2013, CARB approved the District’s 2012 AQMP and directed the executive 
officer of CARB to submit the AQMP to the USEPA for inclusion in the SIP.  However, at the 
time of the January 25, 2013 CARB action, Measure IND-01 was not part of the AQMP.  
Because the District Governing Board adopted the AQMP without Measure IND-01 on 
December 7, 2012, and in fact, did not adopt Measure IND-01 until February 1, 2013, the 
January 25 CARB action did not constitute approval of Measure IND-01 which had not yet been 
submitted to CARB for consideration.   

 
The documents attached to CARB’s February 13, 2013 SIP submittal to the USEPA 

include the December 7, 2012 resolution by the District Governing Board and the December 20, 
2012 District letter to CARB transmitting the approved SIP, which pre-dated the District 

                                                 
6 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Governing Board’s approval of Measure IND-01.  Inexplicably, without the required public 
notice or public hearing and adoption by the CARB Governing Board, the submitted SIP 
includes the addition of Measure IND-01.  Until this procedural error is corrected, and the Cities 
and the public are given the opportunity to comment at a public hearing, and CARB is able to 
properly consider proposed Measure IND-01 at such a properly-noticed public hearing, Measure 
IND-01 is not properly before the USEPA and cannot be approved as part of the SIP. 
 

C. The Many Flaws of Measure IND-01 and PR 4001 Harm Rather Than Help the SIP 
 

As a result of the above-mentioned extensive technical, jurisdictional, constitutional, 
statutory and other legal problems, inclusion of IND-01 in the SIP and attempted implementation 
through PR 4001 creates unnecessary risks of disputes and legal challenges to the AQMP and 
SIP.  The unprecedented nature and legal and jurisdictional conflicts of PR 4001 and Measure 
IND-01 require significant explanation of the legal underpinnings of the Measure.  Instead a 
single paragraph of generalities ignoring the jurisdictional conflict and lack of legal authority for 
classification of Cities as stationary sources or indirect sources was produced to justify PR 4001. 
 

Conclusion 
 

The ports of Long Beach and Los Angeles are a major economic engine for the region 
and nation. PR 4001 and the uncertainty it creates will have a substantial negative impact on the 
goods movement industry and the local economy, resulting in cargo diversion, job losses and 
business closures.  Moreover, rather than improving air quality, PR 4001  eliminates all incentive 
for voluntary participation in emission reduction efforts at the Ports that have been so successful.   
 

The Cities have a proven track record of developing and implementing appropriate and 
effective emission reduction strategies, working with the port industry and the air quality 
regulatory agencies.  Since the CAAP was adopted in 2006, essentially all of the Cities’ early 
actions have been overtaken by regulations from state, federal, and international agencies.  The 
majority of emission reductions are already being achieved by regulations.  Therefore, there is 
clearly no need for additional regulation.   
 

The Cities share the air emission reduction goals of the District, CARB, and USEPA, and 
strongly believe that the voluntary cooperative CAAP process established by the Cities remains 
the most appropriate forum to discuss technical and policy issues related to implementing 
appropriate strategies for reducing emissions from port-related sources.  There are feasible 
alternatives that would effectively ensure emission reduction goals are met, including the 
USEPA’s VMEP that would allow for the small percentage of emissions reductions needed 
beyond regulations to be credited in the SIP.  The Cities hope you will work with us to discuss 
various mechanisms, contractual or otherwise, by which the VMEP can be implemented in San 
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Pedro Bay, and move forward as a possible resolution to the issues currently under discussion 
regarding PR 4001. 
 

We appreciate your consideration. Thank you. 

 

Sincerely, 

 

 
Matthew Arms     Christopher Cannon 
Acting Director of     Director of Environmental Management 
Environmental Planning    Port of Los Angeles 
Port of Long Beach      
 
 
Attachments:   
 
 January 15, 2014 Letter; Port of Long Beach and Port of Los Angeles to South Coast Air 

Quality Management District (SCAQMD); Comments on Notice of Preparation, Initial 
Study and Scope of Proposed Program Environmental Assessment 
 

 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 
Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
 

 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Richard Cameron, Managing Director, Port of Long Beach 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 

Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
Michael Christensen, Deputy Executive Director, Port of Los Angeles 

 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
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 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Governing Board Members, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 

Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, USEPA, Region 9 
 Deborah Jordan, Director, Air Division,  USEPA, Region 9 
 Elizabeth Adams, Deputy Director, USEPA, Region 9



 

 

 
 
 
 
 
January 15, 2014   
 
 
Jared Blumenfeld 
Regional Administrator 
U.S. Environmental Protection Agency, Region 9 
75 Hawthorne Street 
San Francisco, California 94105 
 
Re: California State Implementation Plan for PM2.5 for South Coast Air Basin (SIP) - South 

Coast 2012 Air Quality Management Plan (AQMP) Control Measure IND-01 Backstop 
Measure for Indirect Sources of Emissions from Ports and Port-Related Facilities and 
EPA Voluntary Mobile Source Emission Reduction Program (VMEP) 

 
Dear Mr. Blumenfeld: 
 
On behalf of the City of Long Beach acting by its Harbor Department and the City of Los 
Angeles acting by its Harbor Department (collectively, the Cities), we raise serious concerns 
regarding Control Measure IND-01 Backstop Measure for Indirect Sources of Emissions from 
Ports and Port-related Facilities (Measure IND-01) in the South Coast Air Quality Management 
District’s (AQMD) 2012 Air Quality Management Plan (AQMP).   The Cities request that the 
United States Environmental Protection Agency (EPA) disapprove and exclude Measure IND-01 
from the California State Implementation Plan (SIP) for particulate matter 2.5 microns or less 
(PM2.5) for the South Coast Air Basin, which is currently pending EPA approval.  As set forth 
below,  both the substance of Measure IND-01 and the California Air Resources Board (ARB) 
procedure for inclusion of Measure IND-01in the SIP violate all five prongs of the standard test 
used by EPA to evaluate a SIP’s compliance with Clean Air Act (CAA) requirements.1    
 
1. Did the State provide adequate public notice and comment periods? 
 
EPA cannot approve Measure IND-01 as part of the SIP because the ARB failed to follow the 
process for SIP submissions required by CAA Section 110(1) and California Health and Safety 
Code Section 41650. Under CAA section 110(l), SIP revisions must be adopted by the State, and 
the State must provide for reasonable public notice and hearing prior to adoption.  Under 40 CFR 
51.102(d), reasonable public notice in this context refers to at least 30 days. Similarly, Health 
and Safety Code Section 41650 provides for a public hearing that would allow public comment 
as to whether the SIP meets the requirements of the CAA.  By resolution dated January 25, 2013, 

                                                 
1 See, e.g., CAA Sections 110(a)(2)(A), 110(a)(2)(E), 110(l). 
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the ARB approved the AQMD 2012 AQMP and directed the executive officer of the ARB to 
submit the AQMP to EPA for inclusion in the SIP.  However, at the time of the January 25, 2013 
ARB action, Measure IND-01 was not part of the AQMP.  Because the AQMD Governing Board 
adopted the AQMP without Measure IND-01 on December 7, 2012 and did not adopt Measure 
IND-01 until February 1, 2013, the January 25 ARB action did not constitute approval of 
Measure IND-01 which had not yet been submitted to ARB for consideration.  The documents 
attached to the ARB’s February 13, 2013 SIP submittal to the EPA include the December 7, 
2012 resolution by the AQMD Governing Board and the December 20, 2012 AQMD letter to 
ARB transmitting the approved SIP, which pre-dated the AQMD Governing Board’s approval of 
Measure IND-01.  Inexplicably, without the required public notice or public hearing and 
adoption by the ARB Governing Board, the submitted SIP includes the addition of Measure 
IND-01.  Until this procedural error is corrected, and the Cities and the public are given the 
opportunity to comment at a public hearing, Measure IND-01 is not properly before EPA and 
cannot be approved as part of the SIP. 
 
2. Does the State have adequate legal authority to implement the regulations? 
 
As you may know, the AQMD is now pursuing adoption of Proposed Rule 4001—Maintenance 
of AQMD Emission Reduction Targets at Commercial Marine Ports (PR 4001) – ostensibly to 
implement Measure IND-01 and ensure SIP credit for voluntary emission reduction programs of 
the Cities.  The Cities have raised significant technical, jurisdictional, constitutional and other 
legal concerns with Measure IND-01 and PR 4001, as set forth in public comment letters sent to 
AQMD during the AQMP adoption process.  Measure IND-01 and PR 4001 violate California 
Health and Safety Code Section 39602, which provides that the State Implementation Plan shall 
only include those provisions necessary to meet the requirements of the Clean Air Act.  The 
Cities have shown that there is no demonstrated need for the rule, nor is this rule necessary for 
regional attainment of the 2014 PM2.5 standard.  The Cities estimate that by 2014, 99.5 percent 
of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur as the 
result of regulations adopted by ARB and the International Maritime Organization (IMO).2  The 
remaining 0.5 percent of PM2.5 equivalent emission reductions is primarily attributed to the 
Cities’ successful voluntary vessel speed reduction incentive program which is part of the Cities’ 
Clean Air Action Plan.  More importantly, there are significant legal questions regarding 
AQMD’s attempt to apply an indirect source rule to governmental agencies in a manner that 
potentially usurps the Cities authority and compels compliance and punishes them for non-
achievement of emissions targets for equipment the Cities do not own, control or operate, and are 
preempted from regulating. 
 

                                                 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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3. Are the regulations enforceable as required under CAA section 110(a)(2)? 
 
Because the Cities are not regulatory agencies and, therefore, are limited in their authority to 
impose requirements on mobile sources operated by the goods movement industry that call at 
port facilities, IND-01 and PR 4001 are inappropriate and ineffective mechanisms for achieving 
emission reductions. 
 
4. Will the State have adequate personnel and funding for the regulations? 
 
Measure IND-01 does not specify the source of funding for its regulation of the Cities but 
implies that it will come from the Cities.  However, AQMD and ARB have no authority to 
require Cities’ expenditures which are subject to the Cities’ own requirements as governmental 
agencies.  Furthermore, because it converts a voluntary program into enforceable regulation, the 
financial effect of Measure IND-01 will be to remove previously available funding from Federal 
and State grants that are only given for voluntary programs that go beyond regulation, making it 
less likely that the Cities will have funds to assist the goods movement industry with meeting the 
AQMP targets.3 
 
5. Do the regulations interfere with reasonable further progress and attainment or any 
other applicable requirement of the Act? 
 
Measure IND-01 interferes with reasonable further progress of the Cities’ voluntary programs by 
reduction of available funding as mentioned above, and providing disincentives to Cities and 
goods movement industry to pursue programs like the voluntary Clean Air Action Plan.   
 
The Solution:  Voluntary Mobile Source Emission Reduction Program (VMEP) 
 
To the extent the ARB and AQMD seek to ensure the emission benefits of the Cities’ voluntary 
vessel speed reduction program, there is a more appropriate method in the form of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which constitutes an established process to grant SIP credit for emission reductions resulting 
from voluntary mobile source measures that go beyond existing regulations.  The VMEP 
approach was intended for exactly the type of successful voluntary program such as the Cities’ 
landmark Clean Air Action Plan, and should be used to account for the 0.5 percent of port-
related emissions not currently backstopped by regulation.  The VMEP would also reduce the 
industry and jurisdictional uncertainty that could divert cargo away from the Ports and hurt our 
local economy.   

                                                 
3 Many of the Cities programs for equipment replacement or emissions reductions projects have been funded by 
federal and state grants that require funded activities must go beyond regulations. See e.g., California Proposition 1B 
Goods Movement and federal Diesel Emission Reduction programs. 
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We urge the EPA to disapprove and exclude the AQMD’s Measure IND-01 from the SIP, and 
insist that the AQMD use the EPA’s established VMEP process that was developed for programs 
such as the Cities’ vessel speed reduction program and other Clean Air Action Plan measures.  
Use of the established VMEP will accomplish the objective sought by Measure IND-01 and PR 
4001 and ensure that the emissions reductions achieved by the program are credited in the SIP.  
Further, the implementation of a VMEP will achieve the same emissions reductions while 
ensuring that grant funds remain available for actions going beyond regulations and will do so in 
a collaborative manner. It will also encourage other cities and regions throughout the nation to 
develop and pursue innovative voluntary programs and solutions that best fit their needs to 
improve air quality and public health.   
 
The Cities share the air emission reduction goals of the AQMD, ARB, and EPA, and strongly 
believe that the VMEP is the most effective way to ensure that emission reduction goals are met 
in a manner that will allow the SIP to move forward without unnecessary disputes or challenges.  
The Cities look forward to discussing the various mechanisms, contractual or otherwise, by 
which the VMEP can be implemented in San Pedro Bay.   
 
Sincerely, 

   
 
Matthew Arms Christopher Cannon 
Acting Director of Environmental Planning Director of Environmental Management 
Port of Long Beach Port of Los Angeles 
 
 
LW 
 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, ARB 
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 Cynthia Marvin, Division Chief, Stationary Source Division, ARB 

Doug Ito, Chief, Freight Transportation Branch, ARB 
 Deborah Jordan, Director, Air Division, EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 



 
 
 

 
 

 

  

 

January 15, 2014 
 
VIA E-MAIL – bradlein@aqmd.gov 
VIA FACSIMILE – (909) 396-3324 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 
 

 
Re: Recirculated Notice of Preparation and Initial Study 

Proposed Rule 4001— Maintenance of AQMP Emission Reduction Targets 
at Commercial Marine Ports 
November 2013 

  
  SCAQMD File No. 0722013BAR 
  SCH No.:  2013071072 
 

Comments on Recirculated Notice of Preparation, Initial Study, and 
Scope of Proposed Program Environmental Assessment and 
Alternatives Analysis 

 
Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB)” and the City of Los 
Angeles acting by and through their respective Harbor Department (“COLA”, and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
responses and comments on the District’s recent “Recirculated Notice of Preparation of a Draft 
Program Environmental Assessment” (“Recirculated NOP”) and the accompanying Initial Study 
(“IS”) prepared in connection with the District’s consideration of the proposed project entitled 
“Rule 4001:  Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports” 
(the “Project” or “PR 4001”).  We appreciate that the District has extended the public comment 
period to January 16, 2014, in light of the serious and substantial issues raised by this Project and 
the original comment period scheduled over the holidays limiting stakeholder time for review. 
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This letter is organized in the following manner: 
A.  Introductory Comments 
B.  General Comments on the Recirculated NOP and Initial Study 
C.  Specific Comments on the Recirculated Initial Study 
 1.  Comments on Chapter 1 
 2.  Comments on Chapter 2 (Environmental Checklist)  
D.  Conclusion 

Additionally, the Cities’ previous comment letter on the original NOP dated August 21, 2013 has 
been attached for reference. 

A. Introductory Comments: 

We have previously commented on, and objected to, Air Quality Management Plan 
(AQMP) Control Measure IND-01 (Measure IND-01) and have expressed our grave concerns 
about the District’s rulemaking approach to craft a ostensible “backstop rule” that would be 
applicable only to the Cities and their respective San Pedro Bay Ports (“Ports”) such as that 
embodied in the new draft PR 4001.  As the District is well aware, the Cities have been 
dedicated, innovative, and effective leaders in the efforts of public agencies to improve air 
quality despite the fact that we have no regulatory authority or control over the emissions 
sources.  Working collaboratively and voluntarily with the District, our efforts have been 
successful in helping the maritime goods movement industry achieve very substantial reductions 
in emissions from the wide range of industrial and mobile sources they operate at or near the 
Ports, and we look forward to continuing to work with the District, other air regulatory agencies, 
and industry in building on these successes. 

While we appreciate that the District staff has finally released the draft text of PR 4001, 
together with the recirculation of a new NOP and Initial Study, we find that many of the 
questions and issues raised in our previous comments remain unanswered or contain the same 
deficiencies in the new description of the “Project” and the Recirculated NOP, and still fail to 
identify or address feasible alternatives to PR 4001. Therefore, we respectfully reiterate and 
incorporate by reference all of our previous comments and objections (including, but not limited 
to, our letter dated August 21, 2013, and comments on the District’s 2012 Air Quality 
Management Plan (“AQMP”) and Control Measure IND-01), in addition to our new comments 
on the Recirculated NOP and IS. 

Our responses are submitted in light of the California Environmental Quality Act 
(“CEQA”) which calls for public review, critical evaluation, and comment on the scope of the 
environmental review proposed to be conducted in response to a Notice of Preparation, including 
the significant environmental issues, alternatives, and mitigation measures that should be 
analyzed in the proposed draft EIR (or Environmental Assessment, “EA”) (14 CCR 
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15082(b)(1).)  (See, CEQA Guidelines, at Title 14 Cal. Code of Regulations, §§ 15000, et seq..)  
Since it is anticipated that the proposed Project will have substantial impacts on the Cities and 
other communities served by the Ports, it is particularly important that the scope of this proposed 
review take into account jurisdictional and legal limitations, established state and local plans and 
policies, and other potentially feasible and less-impactful alternatives to the Project.  In addition, 
it will be important to consider the impacts of the proposed Project on the important missions, 
facilities, and operations of the San Pedro Bay Ports. 

In that context, we respectfully submit the following comments regarding the 
Recirculated NOP as well as questions, concerns and objections related to the omissions of 
critical information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s Recirculated NOP. 

B. General Comments on the Recirculated NOP and Initial Study. 

1. Changed Project Title:  What is the authority of the District to change the 
proposed Project  from a “Backstop Measure for Indirect Sources of Emissions from Ports and 
Port-related Facilities” authorized by the District’s Governing Board, to a new Project title of 
“Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports”?  The 
District inexplicably no longer describes this as “a backstop measure” – although such a 
“contingency measure” concept has been the basis for District consideration of this type of 
proposed rule going back to Control Measure IND – 01 and a similar mobile source port 
backstop rule in the 2007 AQMP/SIP.  What is the significance of this change and has the 
District now moved from a backstop of the voluntary Clean Air Action Plan goals of the Cities, 
which it sold to its board, to full District regulation setting District targets for the Cities’ ports 
beyond backstopping voluntary programs?  Does this change require the approval of the 
District’s board?  In any event, the Cities repeat their strong protest of both Project concepts and 
further comment on this issue below. 

2. Changed Project Description:  The Recirculated NOP/IS cover letter 
(11/22/2013) acknowledges that “changes were made to the project description and the 
environmental analysis subsequent to release of the original NOP/IS on July 23, 2013.”  
However, the new NOP/IS fails to describe the “changes” in “the Project” and fails to describe or 
evaluate the significance of those Project changes.  We note at least a few changes between the 
previous Initial Study and this new Recirculated NOP/IS: 

(a) The Project Description now includes the draft text of the Proposed Rule.  
The new Initial Study states (p. 1-3) that the prior NOP/IS had tried to use the text of Control 
Measure IND-01 as a surrogate for the Project, because the rule language for PR 4001 had not 
been developed.  However, the draft text of PR 4001 is not the same as Control Measure 



Ms. Barbara Radlein 
January 15, 2014 
Page 4 
 
 

 

 

   
 

 

IND-01.  The distinct jurisdictional, legal, administrative, due process and procedural issues 
posed by the draft text of PR 4001 (as well as its semantic ambiguities) add new levels of 
complexity to the evaluation of the environmental impacts of the Project, which are not 
adequately explained or evaluated in the new Initial Study.  

As detailed below, the draft text now creates uncertainty as to how and when the 
requirements of the new PR 4001 that the Cities “take actions” would be triggered, as well as the 
scope of their obligations to act under the new Rule.  Indeed, the draft text of PR 4001 raises 
questions as to whether the Project as now described is even consistent with the Final 2012 
AQMP, the EIR for that AQMP, or with subsequently-adopted Control Measure IND-01, or 
other state and regional plans.  Most importantly, to the extent the provisions of PR 4001 vary in 
purpose and scope from Measure IND-01, they are not authorized by the AQMD Governing 
Board. 

(b) The initial Project description (and Control Measure IND-01) would have 
required “actions to be taken” [by the Cities] only “in the event that emissions from port-related 
sources do not meet the emission targets assumed in the final 2012 AQMP. Similarly,  Control 
Measure IND-01 represented that the “backstop” requirements will be triggered “if the reported 
aggregate emissions for 2014 for all port-related sources exceed the 2014 emissions targets.”  
(Final 2012 AQMP, Appendix IV-A-41.)  By contrast, however, the new Project description 
would apparently require the Cities to “take actions” in the event that “port-related sources do 
not meet or are not on track to maintain the emission targets ... for the purpose of meeting and 
maintaining the federal 24-hrs PM2.5 standard.”  The new version of the Project description 
appears to have expanded the “triggering” events, and extended the trigger period, beyond those 
events and time periods contemplated in the 2012 Final AQMP.  Accordingly, the new version of 
PR 4001 may no longer be consistent with the AQMP or with the environmental review of that 
document. 

(c) The new NOP and Initial Study changed the type of CEQA document 
from an Environmental Assessment to a Program Environmental Assessment for the Project that 
will be programmatic in nature (as described in 14 CCR 15168) rather than a project-specific 
environmental review, and suggests that the District may thereby intend to defer more detailed 
CEQA analysis to some undefined future stage of “the Project” (p. 1-2).  The District has already 
prepared and certified a Final Program Environmental Impact Report (Program EIR) for the 
2012 AQMP which was considered to be the appropriate document pursuant to CEQA 
Guidelines Section 15168(a)(3) and included a programmatic analysis of Control Measure IND-
01.  However, the District has now presented the adoption of PR 4001 as “the Project” but is still 
preparing yet another Program Environmental Assessment with the same reasoning as it did in 
the prior CEQA analysis.  It is not clear how the District believes two program-level 
environmental documents can be prepared for the same rule and when, if at all, the District may 
intend to provide such more specific “project-level” analysis as required under CEQA. 
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Moreover, this part of the new Initial Study implies a commitment that the “program 
CEQA document” would include “consideration of broad policy alternatives and program-wide 
mitigation measures.” (id.).  However, the new Initial Study fails to identify or discuss any such 
“policy alternatives” or “program-wide mitigation measures” and gives no indication that the 
scope of the eventual EA will in fact include any such policy alternatives or mitigation measures. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed very similar concerns over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
Final Program EIR, the District represented that: “The exact impacts resulting from the 
particular methods that will be used under Control Measure IND-01 can only be determined in 
the future as the measure is developed into a rule or regulation and adopted.”  The District also 
committed, in its response to the same comment #504 in the AQMP Final Program EIR, that 
“further details regarding the future requirements [a Rule implementing Control Measure IND-
01] will be determined more appropriately during the rule development process.” 

The new Initial Study indicates that the District may be reneging on these commitments 
to provide the necessary analysis of “the exact impacts” of PR 4001 “during the rule-
development process, in violation of CEQA and in violation of the District’s own Rule 110. 

(d) The District also appears to have made other subtle changes to the Project 
Description, without announcement, which are not consistent with Control Measure IND-01, 
and which may have potentially significant – but unaddressed -- impacts.  For example: 

i. The new Initial Study has changed the description of the Project from 
adoption of a “backstop measure” to the adoption of “backstop 
requirement” and has made other changes to the Project which are not 
consistent with Control Measure IND-01 as adopted (p. 1-1.)  Control 
Measure IND-01 provides a description of the Cities’ successful Clean 
Air Action Plan (CAAP) and its various emissions reductions goals.  
“This AQMP Control Measure is designed to provide a “backstop” to 
the Ports’ actions to provide assurance that, if emissions do not 
continue to meet projections, the Ports will develop and implement 
plans to get back on track, to the extent that cost effective and feasible 
strategies are available.” (Final 2012 AQMP Appendix IV-A, page 3)  
The Proposed Project describes its purpose as:  “The purpose of the 
rule is to establish actions to be taken in the event that emissions from 
port-related sources do not meet the emission targets assumed in the 
Final 2012 Air Quality Management Plan for the purpose of meeting 
the federal 24-hour PM2.5 standard in 2014 and maintenance of 
attainment in subsequent years.”  (PR 4001, Section (a))  The proposed 
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Project has eliminated the references in its Board-adopted IND-01 to 
backstopping the Ports Clean Air Action Plan targets to the extent cost 
effective and feasible strategies are available and replaced with a 
traditional regulation by the District to meet District-set targets. 

ii. The new Initial Study has apparently changed the District’s concern 
from assuring “the attainment demonstration” for 2014 PM2.5 
emission targets (as embodied in the 2012 AQMP) to add 
“maintenance of the air quality standard in subsequent years.” (p. 1-
1.)  This change in the Project appears to add a new undefined and 
open-ended element into the Project, not consistent with the District’s 
adopted Control Measure IND-01. 

(e) Changed Definition of “Feasible Control Strategy:”  The draft text for 
the new PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Control 
Measure IND -01 as adopted by the District Board.  Instead, the draft of PR 4001 (at Paragraph 
(c)(1)) and the new Initial Study have changed the limitations on the proposed obligations of the 
Cities to achieve additional emission reductions under PR 4001.  Previously, the Project was 
described as requiring the Cities to “propose additional emission reduction methods ... [but only] 
to the extent cost-effective strategies are technically feasible and within the Ports’ authority.”   
However, new PR 4001, and the new Initial Study (p. 1-1) have inexplicably omitted (at several 
points) the prior limitation on the Cities’ potential obligations to measures that are “technically 
feasible.”  Again, these subtle changes in the Project description are not consistent with the text 
of IND-01 or any other legal or regulatory authority identified by the District in the new Initial 
Study.  The Initial Study should address (i) whether these changes have been authorized by the 
District’s Board, and (2) what potential environmental impacts (as well as socio-economic 
impacts) may arise from the changes in the concept of “feasible control strategies.” 

(f) The District should clearly identify all other “changes” in the Project. 

Other comments on the flawed “project description” are set out in Section C(1), 
below. 

3. Changed Environmental Analysis:  We appreciate that the Recirculated NOP/IS 
has expanded the range of environmental subjects which it now acknowledges may be subject to 
the proposed Project’s significant adverse environmental impacts, perhaps partly in response to 
our previous comments.  However, the scope of the proposed environmental analysis still does 
not take into account all of our concerns and still fails to comply with CEQA, e.g., by failing to 
identify potential significant environmental impacts, failing to propose a range of feasible 
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alternatives, and failing to evaluate reasonable mitigation measures.  We therefore reiterate our 
prior comments on the scope of the proposed EA. 

4. Reiteration and Incorporation of Prior Comments:  The new NOP/IS states 
that it “replaces the July 23, 2013 NOP/IS” and that there will be no District responses to 
previously-submitted comments.  We recognize that the Recirculated NOP purports to reflect 
changes made, in part, to previously submitted comments on the July 2013 NOP/IS.  However, 
the new NOP/IS does not take into account all of our previous comments nor do the changes 
made in the new NOP/IS necessarily reflect or satisfy the requests made in our previous 
comments.  Accordingly, we incorporate and include our previous comments as detailed in our 
letter dated August 21, 2013. 

5. Failure to Adequately Identify and Include Feasible Alternatives:  The 
Recirculated NOP/IS still fails to comply with CEQA’s requirements for identification and 
consideration of all feasible project alternatives.  Like the original IS, the new IS fails to identify 
a single “alternative” to the District Board’s adoption of PR 4001.  The superficial mention of 
“alternatives” on page 1-15 of the IS merely recites the legal obligations of the District to 
“discuss and compare” a range of “reasonable alternatives” to the proposed Project.  This fails to 
fulfill the “scoping” purpose of an Initial Study.  The District should analyze, among a range of 
alternatives, a collaborative Memorandum of Agreement between all of the stakeholders, as 
previously suggested by the Cities and recommended by the District to its Board (which speaks 
well to its feasibility as an alternative).  The District should also evaluate the use of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which was developed for voluntary emission reduction programs of the sort outlined in the 
CAAP.   

“The scoping process is the screening process by which a local agency makes its initial 
determination as to which alternatives are feasible and merit in-depth consideration, and which 
do not.” (Goleta II, supra, 52 Cal.3d at p. 569; see Guidelines §15083.)  It involves 
“consult[ation] directly with any person or organization [the lead agency] believes will be 
concerned with the environmental effects of the project” in hopes of “solv[ing] many potential 
problems that would arise in more serious forms later in the review process.” (Guidelines, § 
15083.)”  “The determination of whether to include an alternative during the scoping process is 
whether the alternative is potentially feasible (Mira Mar Mobile Community v. City of Oceanside 
(2004) 119 Cal.App.4th 477, 489 (Mira Mar)), and the EIR “is required to make an in-depth 
discussion of those alternatives identified as at least potentially feasible.” (Sierra Club v. County 
of Napa (2004) 121 Cal.App.4th 1490, 1505, fn. 5].)”  (South County Citizens for Smart Growth 
v. County of Nevada (3d Dist. 2013) 221 Cal.App.4th 316, 327 (South County.) 

“A lead agency must give reasons for rejecting an alternative as ‘infeasible’ during the 
scoping process (Guidelines, § 15126.6, subd. (c)), the scoping process takes place prior to 
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completion of the draft EIR. (Gilroy Citizens for Responsible Planning v. City of Gilroy, supra, 
140 Cal.App.4th at p. 917, fn. 5; Guidelines, § 15083.)”  (South County, p. 328.)1 

The Initial Study also uses the wrong legal standard in its passing acknowledgement of 
the District’s duty to consider alternatives:  the Initial Study must identify “potentially feasible” 
alternatives (“feasibility” is a defined, and critical, term under CEQA), rather than “reasonable” 
alternatives (as mis-stated in the IS on page 1-15.) 

6. Deficient Initial Study:  The CEQA Guidelines contemplate that an Initial Study 
is to be used in defining the scope of environmental review (14 CCR §§ 15006(d), 15063(a), 
15143.)  However, as a result of the omissions, inconsistencies, and deficiencies in the Initial 
Study, the District’s proposed scope of environmental assessment for this Project will be unduly 
narrowed and limited, and is likely to erroneously exclude issues, feasible alternatives, and 
mitigation measures from the proposed Environmental Assessment.  (More detailed comments 
on the deficient Initial Study are set out in Section D, below.) 

As detailed below in Section C, the new Initial Study does not provide the information, 
potentially feasible alternatives, evidence, or analysis required by the CEQA Guidelines (14 
C.C.R. §15063, subd. (d)): 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting;  

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . .   

(4) A discussion of ways to mitigate the significant effects identified, if any;  

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls;  

(6) The name of the person or persons who prepared or participated in the initial 
study.”  

                                                 
1 “Differing factors come into play when the final decision on project approval is made; at that juncture the 
decisionmaking body evaluates whether the alternatives are actually feasible. (Guidelines, § 15091, subd. (a)(3).)  
“[T]he decision makers may reject as infeasible alternatives that were identified in the EIR as potentially feasible.” 
(California Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 981.)” (South County, p. 327.) 
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An Initial Study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or Project 
approval  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”) 

7. Request for Correction and Recirculation of Corrected NOP and IS: 

For the multiple reasons summarized above, and detailed below, it is essential that the 
Recirculated NOP and Initial Study be withdrawn and further revised and corrected in order to 
properly fulfill their role in seeking meaningful public input on the appropriate “scope” of the 
proposed environmental assessment for the Project.  A more accurate, complete, and CEQA-
compliant Initial Study that addresses specific project-level impacts should be prepared and 
released for public review, along with a new set of public meetings, to provide the public with 
sufficient time and opportunity to comment on the scope and adequacy of the revised NOP/IS. 

The District has already commenced its Rule- development process.  It appears from the 
District’s records that District staff has already committed to the District Board that the Proposed 
Rule will be adopted in April of 2014.  District documents also indicate that District staff has 
further committed to shortly thereafter embarking on revisiting and changing the emissions 
targets that are the subject of this Proposed Rule, likely placing even more burdensome 
requirements on the Cities  It is imperative, not only for Due Process reasons but also for reasons 
of sound public policy, meaningful community input, and well-informed decision-making, that 
the District provide adequate, complete, and accurate information – and time -- to allow the 
Project to be fully vetted before it is rushed to the District’s Board for consideration.    

It is therefore respectfully urged that the Recirculated Initial Study (and the related 
NOP) be recalled, corrected, and again be recirculated for public review and comment as 
corrected before the District proceeds with any further action in connection with the 
proposed Project. 

The comments on the Recirculated Initial Study included in this letter are organized in 
the same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
in Section C, below, followed by comments on “Chapter 2 – Environmental Checklist” in 
Section D.  The comments are limited to those matters which appear in the Recirculated Initial 
Study, but we reserve the right to provide further comments in the event that additional or 
different information about the proposed Project becomes available. 
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C. Specific Comments on the Recirculated Initial Study: 

 1. Chapter 1 of the Initial Study -- Inadequate “Project” Description. 

 (a).  Deficient “Project Description” – In General 

“A correct determination of the nature and scope of the project is a critical step in 
complying with the mandates of CEQA.”  (Nelson v. County of Kern (2010) 190 Cal.App.4th 
252, 267).  

The initial study must include a description of the project.” (City of Redlands, supra, 
96 Cal.App.4th at pp. 405–406, fns. omitted.)  An accurate and complete project 
description is necessary to fully evaluate the project’s potential environmental effects. 
[Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.)  (Id.) 

As noted above (Section B(2)), the District’s cover letter for the Recirculated NOP states 
that “the Project” has been changed, and that the Project description has been “changed.”  
However, the Recirculated NOP and Initial Study do not explain the “changes” in the Project, 
and they still fail to provide an accurate and complete description of the Project as mandated by 
CEQA. The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.   

The Initial Study fails to describe additional planned or reasonably foreseeable activities 
or actions by the District (e.g., changes to emissions targets) or by other agencies in response to 
or associated with the proposed Rule, or to address cumulative impacts of this proposed Project 
in light of other related actions and plans. 

The Initial Study suggests, instead, that the intent of PR 4001 would be to delegate the 
District’s responsibilities for regulating or reducing emissions of NOx, SOx, and PM2.5 air 
emissions to other agencies, specifically the officials governing the ports of Long Beach and Los 
Angeles.  The Initial Study further appears to imply that any informed public discussion and 
environmental review on this course of action be deferred until those other agencies attempt to 
“comply” with the District’s Proposed Rule 4001 at some point in the future.  Such an approach, 
however, is inconsistent with and in violation of many fundamental rules and policies required 
by CEQA (e.g., failure to identify and analyze the entire project, improper project 
“segmentation,” improper deferral of impact analysis and mitigation, failure to identify and 
evaluate potentially feasible project alternatives, etc.) 

The absence of such a clear description of the proposed Project inherently prevents the IS 
from facilitating meaningful review and analysis of the proposed “Project,” and violates the 
requirements of CEQA.  (See, e.g., CEQA Guidelines, 14 CCR § 15124;  Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.)  
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The Initial Study falls far short of these requirements in describing the proposed Project, 
and thus falls short of serving the “public awareness” purposes mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency’s action.  
(Silveira v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.)  
‘Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal’s benefit against its environmental cost, 
consider mitigation measures, assess the advantage of terminating the proposal . . 
. and weigh other alternatives in the balance.’ (County of Inyo v. City of Los 
Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino, supra, 96 Cal. App. 4th at pp. 
407–408.) 

In sum, the Recirculated NOP/IS still erroneously limits the scope of the required 
environmental analysis and calls for impermissible speculation or impossible prescience on the 
part of the Cities or other members of the concerned public to undertake effective analysis of the 
proposed Project, or to provide meaningful comments as to the scope of review of the Project, 
until and unless the District provides an adequate and complete description of the “Project.” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project. 

While the CEQA Guidelines do not specifically define “environmental setting” with 
regard to an initial study, they do explain, in regard to EIR preparation, that the “environmental 
setting” must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced,  from  both  a  local  and  regional  perspective.  This  environmental  setting  will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.” (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The  Initial  Study  here  improperly  fails  to  describe “the  entire  Project”  and  fails  to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

Since the Project also contemplates the possibility of future discretionary actions and 
measures on the part of the Cities, if compelled under PR 4001, which may in themselves have 
additional, not-yet-identified environmental impacts, the Initial Study should call for the scope of 
the EA to be expanded to include such issues. 

The scope of the environmental review conducted for the initial study must include the 
entire project. (Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 
155 Cal.App.4th 1214, 1222.) Thus, a correct determination of the nature and scope of the 
project is a critical step in complying with the mandates of CEQA.  (Nelson v. County of Kern, 
supra, 190 Cal.App.4th at 267.) 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails, however, to address or to provide information and 
analysis relating to the environmental impacts of the anticipated “subsequent approvals,” 
“discretionary permits” and amendments to the Cities’ plans and regulations that appear to be 
proposed as parts of the Project, or the physical environmental effects of social or economic 
impacts that may result from those anticipated changes in land use regulations. (Guidelines § 
15063.)   Such anticipated and intended actions by other governmental agencies thus appear to be 
part of this Project, and must be identified and evaluated in the Project EA, along with their 
potential impacts.  As such, we reiterate our prior comment on the Draft 2012 AQMP Program 
EIR dated October 22, 2012 where it is stated that the District has failed to fully disclose the 
details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA analysis. 
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Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.   Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project.  Additionally, the Initial Study contemplates impacts beyond the Harbor Districts 
but does not specifically define these areas nor the applicable land-use regulations. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 48 
Cal.4th  310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)    The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used. 
In  many  places  the  Initial  Study  compares  the  anticipated  “impacts”  of  adopting  proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (2013) 57 Cal.4th 439, 451-52 indicates that the 
baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”, it does 
not detract from the rule that the Initial Study must accurately and consistently describe the 
baseline being used.  Nor does it permit the use of “future conditions” in the absence of a 
showing of unusual circumstances.   The Initial Study in this case does neither. 

For each of these fundamental reasons, the Recirculated NOP/IS should be rescinded in 
order that it may be revised, completed and corrected to meet CEQA requirements. 
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(b) The Initial Study Improperly Fails to Identify or Address Alternatives to the 
Proposed Project: 

As noted above, CEQA requires that an Initial Study identify a range of “potentially 
feasible alternatives” to the proposed project which are to be more carefully analyzed in the draft 
environmental study.  ( 14 CCR § 15083;  “The determination of whether to include an 
alternative during the scoping process is whether the alternative is potentially feasible (Mira Mar 
Mobile Community v. City of Oceanside (2004) 119 Cal.App.4th 477, 489.) 

However, the new Initial Study totally fails to identify any alternatives for study in the 
eventual EA.  Instead, it merely “commits” the District to “discuss and compare alternatives” in 
the future, as part of the Draft EA.  This is insufficient.  The Initial Study also suggests the 
District is looking to the public or other agencies to identify “alternatives”  during  the  scoping  
process.  The Cities previously (January 2013) submitted such a potential alternative to PR 4001, 
in the form of a proposed Memorandum of Agreement.  The District Board directed District staff 
to follow up and confer with the Cities on that approach.  Nevertheless, it is not even mentioned 
in the Initial Study.  Additionally, the EPA’s long-established VMEP program is not considered 
as an alternative although it was developed for this very purpose. 

If the District is authorized to prepare a PEA, rather than an EIR, the PEA must at least 
comply with Guideline Section 15252.  Section 15252(a) requires that a substitute document, 
like a PEA, must include at least – a description of the proposed activity, and “alternatives to 
the activity and mitigation measures to avoid or reduce and significant or potentially significant 
effects that the project may have on the environment.” 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001.  

As an example, an analysis should be conducted of the grant funding that would be 
available under the No Project Alternative that would not be available if the proposed Project 
constitutes regulation, and the environmental impact if grant funding necessary to make certain 
actions economically feasible is no longer available under the proposed Project.  If the District’s 
position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 
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Due to the District’s failure to satisfy this CEQA requirement of alternatives 
development, the Cities direct the District to review the feasible alternative to the Project set 
forth in their January 16, 2014 letter to the United States Environmental Protection Agency 
Region 9, copied to the District.  The Cities have noted the problems with including Measure 
IND-01 in the California State Implementation Plan (SIP) and recommended to the US EPA to 
instead apply as an alternative, the Voluntary Mobile Source Emission Reduction Program 
(VMEP) to grant SIP credit for the small percentage of emission reductions that are not already 
achieved by other regulations.  The VMEP can work with or similarly to the memorandum of 
agreement approach that was suggested by the Cities to the District as an alternative to Measure 
IND-01 last year.  One additional alternative would be for the District to formulate its own 
“backstop” measures and strategies for addressing any shortfall in emission reduction targets, 
relying on the District or CARB regulatory authority, expertise and resources, rather than 
pursuing proposed Rule 4001, which appears to be an attempt to solely rely upon the Cities, 
which lack regulatory authority or control over the actual sources, or use of the EPA’s VMEP. 

(c) Comments on the District’s new Proposed Rule 4001: 

The “project description” in the Recirculated Initial Study includes the draft text of PR 
4001, at Appendix B.  Notwithstanding the inclusion of a draft of the text of the proposed Rule, 
the “project description” remains incomplete and deficient.  The Initial Study does not provide 
an adequate description of how the proposed Rule would work in practice (as distinct from the 
superficial summary of the text at pages 1-7 through 1-10) or how it would be likely to impact 
the Cities, the tenants and users of the Ports, and the surrounding communities and 
environments.  The Cities anticipate the submission of additional, more detailed, comments on 
inconsistencies and problems raised by the draft text of PR 4001 itself and additional questions 
and concerns about the District’s “rule-making” process. 

Other deficiencies and questions about the draft text of PR 4001 include the following: 

What Is the District’scLegal Authority for PR 4001? 

The new Initial Study asserts that if the “backstop requirement” of PR 4001 “becomes 
effective,” then the new Rule would require the Cities to submit an Emissions Reduction Plan “to 
address the emission reduction “shortfall.””  Under what legal authority does the District believe 
that its proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and 
the Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular 
ways to achieve District objectives? 

The new NOP continues to dodge the questions (previously raised) about the District’s 
legal authority – if any – to adopt PR 4001 or to compel the Ports to participate in the new 
backstop planning process contemplated by the rule.  The NOP includes only the perfunctory 



Ms. Barbara Radlein 
January 15, 2014 
Page 16 
 
 

 

 

   
 

 

assertion that PR 4001 would “implement Control Measure IND-01” – as though that were an 
independent and sufficient source of authority.  However, even the District’s Final 2012 AQMP 
document acknowledges that it confers no new authority on the District, and CEQA similarly 
cautions that it confers no new or additional legal authority on agencies independent of the 
powers granted to the agency by other laws.  (Guidelines, sec. 15040(b).) 

Moreover, as noted previously, to the extent that the draft of PR 4001 is not consistent 
with the Control Measure IND -01 as approved by the District’s Board, it is unauthorized. 

The source of the District’s purported legal authority for processing this PR 4001 is 
important for determining whether or not the District may claim to be acting within the scope of 
the District’s “Certified Regulatory Program” – and thus outside of CEQA.  The CEQA 
Guidelines limit that “certified regulatory program” exemption to “that portion of the regulatory 
program of the SCAQMD which involves the adoption, amendment, and repeal of regulations 
pursuant to the Health & Safety Code.”  (Guideline, sec. 15251(l).) 

If the NOP/IS seeks to justify the District preparing an environmental assessment under 
its “certified regulatory program” rather than an EIR under CEQA, then the District should 
clearly demonstrate that the PR 4001 would be enacted pursuant to some specific statutory 
authority in the Health & Safety Code. 

The District previously sought to characterize Control Measure IND-01 as an “indirect 
source rule.”  The current references to proposed Rule 4001 in the NOP/IS have omitted all 
mention of an “indirect source rule.”  However, the new Initial Study does not cite any authority 
the District is relying on for its processing of the proposed Rule.  This should be corrected so that 
the public can perceive and comment on whatever “legal authority” may be invoked by the 
District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?   If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not 
permitted to do indirectly that which they are prohibited from doing directly]; Graber v. City of 
Upland (2002) 99 Cal.App.4th 424, 434 [same].) 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority raises more questions than it answers.  (Note also 
the new Initial Study, and PR 4001, no longer disclaim any intent to require the Cities to adopt 
measures that are not “technically feasible.” )  Whatever types of “emissions reduction plans” 
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may be anticipated by PR 4001 should be identified by the District in the NOP/IS so that the 
feasibility and legality of such approaches can be evaluated as part of the environmental 
assessment for the Project.  (The new Initial Study omitted the examples of ‘control strategies’ 
that had been in the previous Initial Study.) 

On What Basis Would PR 4001 Impose “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.” 
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 

Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.   

Moreover, if there were to be a “shortfall” in attaining the targets, it could well be due to 
factors not caused or controlled by the Cities, and not due to any actions or derelictions on the 
part of the Cities or their tenants or users.  Would uncontrollable/unforeseeable factors resulting 
in all or part of a shortfall be excluded from whatever obligation may be imposed on the Cities? 
Would it be required/permitted that any such “shortfall” be allocated to sources or causes bearing 
some actual responsibility for the lack of attainment?  How would any shortfall be “allocated” 
between the Cities?  

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

What is meant by an “Emissions Shortfall”? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
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be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

The term “shortfall” first appears in the Proposed Rule in (d)(1)(A), where it appears to 
call for a Plan to report on progress in “meeting the shortfall” but that seems logically 
inconsistent with the structure of the Proposed Rule, i.e., the District can’t require the Ports to 
submit an emissions reduction plan unless and until the annually-reported emissions reductions 
“show that the percent reduction in PM2.5 from the baseline emissions is less than the reduction 
target of 75%” (Para (e)(1)B).)  So there would not be any “shortfall” identified until that time; 
and therefore it would seem premature and illogical to require the Ports to submit a Plan that 
“reports the progress in meeting the shortfall” that was just identified.? 

To the limited extent the PR 4001 describes the shortfall that might trigger the need to 
prepare a Plan, the provisions for annual estimating or reporting of the emissions appear 
imprecise and vague.   Para (f) appears to contemplate that once a ‘shortfall’ had been 
determined in one year, then the District could demand a Revised Plan in following years if 
targets are still not met; but what happens if the shortfall is “corrected” in subsequent years and 
targets are again being met?  

Does an Emissions Reduction Plan, once required by the District, ever go away? 

On What Authority Would the District Purport to “Revise the Reduction Target”? 

The new Initial Study reports (p. 1-8) that PR 4001 (e)(2) purports to require the 
District’s Executive Officer to review the reduction target before July 2017, and to “develop a 
proposed amendment to Rule 4001...” that would “revise the reduction target as necessary to 
conform to the 2016 AQMP reduction target.” 

By what authority would these targets be “revised” in the future?  Under what objective 
standards?  What public process would the Executive Officer need to follow in order to 
“develop” a proposed “amendment” to PR 4001?  How would such a “moving target” affect the 
Cities and what environmental impacts would be possible consequences of such “revisions”? 

Does PR 4001 Provide a Clear and Feasible Process for Cities to Develop a “Plan”? 

Para (f) (E) would require that “the Plan shall be approved by the Board of Harbor 
Commissioners” at each Port, and would require the Port to conduct at least one “public 
meeting” ... but is this an improper attempt by the District to control and dictate the exercise of 
discretion” conferred on the Board of Harbor Commissioners?  The Board of Harbor 
Commissioners may in fact disagree that a plan is required or may exercise its own discretion, as 
required by law, that it cannot commit expenditures to a program desired by the District.  Under 
what authority can the District’s Executive Officer, acting alone without even District Governing 



Ms. Barbara Radlein 
January 15, 2014 
Page 19 
 
 

 

 

   
 

 

Board authority, disapprove a plan or compel a plan to be approved by the Cities’ own governing 
authorities?  What is the District’s intended mystery penalty or consequence, which the proposed 
Project still has not revealed to the cities and the public in PR 4001? Furthermore, discretionary 
action by the Boards of Harbor Commissioners requires compliance with CEQA.  What type of 
CEQA review would be triggered for the emission reduction plans if the Program Environmental 
Assessment being prepared by the District is only programmatic in nature and how is the timing 
for either a consistency review or project-specific analysis, if warranted, accounted for in PR 
4001?  

Would PR 4001 Create Violations of Due Process? 

The draft of PR 4001 raises several questions regarding apparent violations of Due 
Process:  

Para (f)(2)(B) -- the District’s Executive Officer would be given nearly unfettered 
discretion to “disapprove” a Plan submitted by the Cities? 

There must be some requirement at least that the Executive Officer must make “findings” 
of “non-compliance” with some provision of (f)(1) of the Rule, based on some objective 
standards. 

What would be the procedure if the Cities submitted a Plan, and the District (either by its 
Executive Officer or its Hearing Board) “disapproved” the Plan (per Para (f)(2)(C))?  The Port 
would apparently be required to submit a Revised Plan within 60 days of the disapproval.  But 
what about the Harbor Commissioners holding a new “public meeting” for input on the Revised 
Plan?   And would there be any time or procedure for the Harbor Commissioners to consider and 
approve a new Revised Plan and comply with CEQA within that arbitrary 60 day time frame? 

At the end of Para (g)(2) is the threat again that if the District Board denies the Port’s 
appeal from a “disapproval” of the Port’s emissions reduction plan, then the “Ports shall comply 
with ... [or subparagraph (f)(2)(F)]” -- which means the Port shall be self-confessed as “in 
violation” of the Rule?  This would appear to inflict a denial of Due Process on the Cities. 

Variance:  PR 4001 must provide more detail as to what is meant by Para (g) - petitioning 
for a “variance” ?  What are the criteria?  What would the process be?  What would be the effect 
of the District granting a variance? 

How Would the District Determine the “Consequences” for “Violation” of PR 4001? 

By what authority would the District sit in judgment as to the sufficiency of the Cities’ 
efforts to manage activities and uses of the Ports?  What might the consequences be if a City 
were to be deemed to be “in violation” simply because the District may choose to “disapprove” a 
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Revised Plan, and by what legal authority would the District purport to sanction the Cities in the 
event of some perceived “violation”? 

By what objective standards would the District judge the sufficiency of any plans or 
measures proposed by the Cities to achieve the emission reduction targets? 

What is the consequence of disapproval of a City plan by the District?  The rule should 
provide more detail at Para (f)(2)(F) (iii) -- what is meant by the obscure reference here that the 
Ports “shall be in violation of this Rule... “?    

Does PR 4001 Provide for Judicial Review of District Actions? 

Should the Rule make provision for judicial review of the actions of the District in 
enforcing or interpreting the Proposed Rule?   

As drafted, PR 4001, at Para (h):  “Severability” appears to contemplate that a “judicial 
order” could hold some provision of the Rule to be invalid?  Otherwise the Rule is silent on 
Judicial Review. 

Are the Cities Supposed to Regulate Off-Site “Sources”? 

The Initial Study indicates (p. 1-4) that the District anticipates that the “control 
strategies” contemplated by this Project “may potentially include” measures for the Cities to 
adopt and implement policies or programs extending beyond their jurisdictions or to try to reduce 
emissions from sources not entering onto port properties.  What does this mean?  By what legal 
authority might the Cities try to regulate off-site sources that do not come within the jurisdiction 
of the respective Harbor Commissions?  (Municipal police power authority may generally be 
exercised only within the territorial boundaries of their jurisdiction, and the Boards of Harbor 
Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off- 
site “sources?” 

How Does the District Contemplate Funding of Backstop Measures? 

The draft of PR 4001 implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.   Would 
such funding be provided by the District?  What other “funding” sources are contemplated?   

The conversion of the Cities’ voluntary programs into PR 4001 as a district regulation 
and potentially state and federal law if adopted into an approved SIP, will impose constitutional 
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or common law “gift of public funds” restrictions on federal and state grant funding currently 
relied upon by the Cities for emission reduction activities under their CAAP. 

To the extent the District expects the Cities to fund future programs, this demonstrates a 
lack of understanding of the Cities’ own governmental authority and obligations.  The Boards of 
Harbor Commissioners of the Cities are trustees for the Tidelands Trust funds they are entrusted 
to manage and have specific legal obligations to meet, including promotion of maritime 
commerce, navigation and fisheries and keeping their budgets in balance amidst a current global 
shipping economy with many dynamic and threatening competitive pressures to retain market 
share.  By what authority may the Harbor Commissioners impose taxes, assessments, and 
charges on users of the Harbor  Districts,  given  the  restrictions  of  various  state  laws,  
including, among others, Proposition 26? 

(d)  Specific Comments and Questions re “Project Description” and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the new Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

(i) Erroneous Characterization of Existing Emission Reduction Requirements:  The 
Introduction states, in the first sentence of the third paragraph on page 1-1, that Control Measure 
IND-01 “...does not call for additional emission reductions beyond those realized with existing 
regulations and emission reductions programs implemented at the Ports to date.”  This is an 
untrue statement.  The CAAP is only a planning document which specifically provides for 
discretionary future decisions to be made regarding implementation by each of the Cities’ 
respective Board of Harbor Commissioners, and the resolution adopting the CAAP update states: 

The CAAP is a living document intended to establish a process to 
develop solutions, not a static document binding the Ports to 
particular future actions….The CAAP is a planning document that 
identifies goals and potential implementation strategies to guide 
further actions, and as such does not constrain the discretion of 
either Board of Harbor Commissioners with respect to any 
particular action.2  

                                                 
2 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the City of Los 
Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor Commissioners of the City of 
Long Beach on November 22, 2010. 
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Not all individual Board actions that may be required in order to achieve the CAAP’s 
goals and activities have been adopted; in fact, many of these goals were stretch targets with 
uncertainty as to whether they could be achieved.  Control Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future discretionary, quasi-legislative actions 
that create potentially-conflicting authorities between the District, as regulator, and the Cities, as 
independent governmental agencies regulated by the District, so as to force the Cities to exercise 
their discretionary police power authority in a particular way.   The Constitution does not permit 
such usurpation of the Cities’ authority. 

(ii)  Misleading and Inaccurate References to “Port-Related” Sources of Emissions:  The 
new Initial Study and Recirculated NOP continue to describe PR 4001 in the misleading context 
of “port-related sources” of PM2.5 emissions, and as ensuring that emissions from “port-related 
sources” meet the targets included in the Final 2012 AQMP.  The term “port-related sources”, 
however, is not used in the federal Clean Air Act (“CAA”) or Health &Safety Code.  As 
described in the NOP, “port related sources” are mobile and vehicular sources (“ocean-going 
vessels, on-road trucks, locomotives, harbor craft, and cargo-handling equipment”).  Those 
actual “sources” of emissions are distinct from the geographic area in which they operate and are 
generally and comprehensively regulated by other State and federal agencies, not regional air 
quality districts. 

The District’s continued references to “port-related sources” of emissions are misleading 
and are no more accurate or descriptive than would be similarly generic references to “coastal-
related sources” or “County-related sources” or “Air District-related sources” of emissions. 

(iii).  Misleading Failure of the Project to Limit the Cities’ New Obligations to 
“Technically Feasible” Measures:  The previous Initial Study for PR 4001 at least made it clear 
that the District only intended to require the Cities to propose additional emission reduction 
methods for vessels, trucks, locomotives, etc., “to the extent cost-effective strategies are 
technically feasible and within the Ports’ authority.”  (Similar limitations on the Cities’ new 
obligations under the proposed ‘backstop measure’ are included in IND-01.)  However, the new 
Initial Study no longer includes any limitation to “technically-feasible” measures that could be 
required of the Cities (p. 1-1.)  This omission creates uncertainty about the District’s intentions 
as to the scope of PR 4001, i.e. whether it might be construed to be a “technology-forcing” 
regulation or not. 

(iv).  Inconsistent or Uncertain Emissions Reduction Targets.  The Introduction states, in 
the last paragraph beginning on Page 1-1, that the emission targets for “port-related sources” are 
those assumed in the 2012 AQMP emissions inventory.  The draft text of PR 4001 now purports 
to define “emissions target” by reference to page IV-A-36 of Appendix IV to the Final 2012 
AQMP.  The Cities raised questions during the Measure IND-01 adoption process regarding the 
District’s calculation of these targets, which are different from the emissions targets set under the 
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CAAP. Although the specific emission targets of the proposed Project do not appear at all in the 
NOP (which omission itself is a defect), the District has verbally advised the Cities and a 
working group on August 8, 2013, that the Rule will be such as to be triggered on set emission 
targets for 2014 and 2019.  Those comments, however, left the Cities and working group 
participants with many questions about how the District set the emissions inventory, particularly 
for 2019, which was not in the CAAP.  These examples are provided to illustrate that the Initial 
Study’s description of the applicable emission reduction targets to be covered by PR 4001 are 
uncertain, or inconsistent. 

P. 1-4 - Project Location 

The new Initial Study provides no finite “project location.”  It again refers to the 
District’s jurisdictional boundaries. It then states that “PR 4001 would apply to POLA and 
POLB, both of which are located within Los Angeles County.”  It is unclear if this was an 
attempt to state that the Project location would be Harbor Districts of the Cities.  The lack of 
clarity regarding the Project location is further compounded by the Rule’s reference to “sources 
not entering Port,” and by a new but vague reference to the effect that the unidentified “strategies 
proposed by the Ports” under compulsion of PR 4001 could extend the “project location”  
beyond Los Angeles County. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the two Ports? It remains unclear from this description whether the Project 
may have impacts or foreseeably result in actions being taken outside the geographic areas of the 
two ports.  This  may  have  jurisdictional  implications  which  cannot  be  evaluated  without 
additional information. 

Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in 
the Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-5 – Project Background 

The new Initial Study appears to recognize that distinct “emission sources at the Ports” 
such as vehicles, engines, ships, trains, trucks and other cargo-moving equipment operated by 
distinct tenants, users, and visitors of the ports are the intended targets of the Project’s emission 
reductions requirements.  It also acknowledges that the Ports themselves adopted the San Pedro 
Bay Ports Clean Air Action Plan (“CAAP”) in 2006, and further that emissions from these so-
called “port-related sources” have been “substantially reduced since 2006” as a result of 
collaborative and voluntary programs and regulations developed by both Ports.  (p. 1-6). 
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These acknowledgements raise again the question of the need or justification for the 
Project, or for the attempt by the District to foist the responsibilities for regulating emissions 
from such mobile or vehicular sources of emissions from state and federal agencies onto the 
Cities. 

Also, on Page 1-6, the new Initial Study states that the intent of PR 4001 is to “provide a 
backstop to the Ports’ actions” in case emission reductions “from port-related sources do not 
meet or are not on track to maintain the emissions targets...”  This appears to be an unauthorized 
change in the Project description and is not consistent with IND-01.  Also, notion that the 
District would be empowered by PR 4001 to enforce sanctions against the Cities if the District 
somehow deems that they are “not on track” to maintain targets is ambiguous, and without 
objective standards or legally-necessary procedural protections. 

Pp. 1-11  -- Technology Overview/Implementation Strategies 

The new Initial Study refers to some emission reduction strategies included in the CAAP, 
but the Initial Study does not explain how these may relate to proposed Rule 4001, or whether 
they should be considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff changes” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant programs.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Feasibility:  The new Initial Study abjures any consideration of technical feasibility or 
other concepts of “feasibility” despite CEQA’s recognition of feasibility as a critical limitation 
on environmental regulation.  The scope of the EA should be expanded to address the legal, 
technological and economic feasibility of the seven bulleted items listed in this section. 
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2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments on the Environmental Checklist 

The Recirculated NOP/IS relies on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the Project 
is adopted and implemented.  This is insufficient under CEQA, and under the District’s own 
rules.    (SCAQMD  Rule  110;  City  of  Redlands,  supra,  96 Cal.App.4th at 408-09; Sundstrom 
v. County of Mendocino (1988) 202 Cal.App.3d 296). 

The new NOP includes many statements that the PEA will rely on “conservative 
assumptions” about the possible environmental impacts of the Proposed Rule.  Reliance on any 
assumptions in CEQA analysis is unsound, and if assumptions are to be used, the District must 
explain why it would rely on “conservative” assumptions about the scope of impacts.  

Furthermore, it is contrary to the District’s response to comment #5-4 in the Final 
Program EIR, which indicates that “[t]he exact impacts resulting from the particular methods that 
will be used under Control Measure IND-01 can only be determined in the future as the measure 
is developed into a rule or regulation and adopted.”  

We appreciate that the new Initial Study has expanded the number of environmental areas 
to be studied in the eventual EA from the six (6) topics identified in the previous Initial Study to 
thirteen areas now recognized as being subject to potentially significant impacts if the Project is 
approved.  The new Initial Study now recognizes the following additional areas of potential 
environmental impact to be addressed in the EA:  (1) Aesthetics, (2) Biological Resources, (3) 
Cultural Resources, (4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) 
broadened evaluation of potential impacts and issues in the areas of Energy, Hazards and 
Hazardous Materials, Air Quality, and Transportation and Traffic. 

However, the new Initial Study continues to provide only superficial and inadequate 
discussion of the areas of environmental impact, and thus fails to properly indicate the necessary 
scope for the eventual EA.  Unless and until those areas are more fully addressed, the new 
NOP/IS still improperly limits the scope of the proposed EA, and still erroneously  exclude  
areas  requiring  further assessment. 

(b) Specific Comments on the Environmental Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 
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Even as to those areas that are now identified in the new Initial Study as having potential 
impacts, the new Checklist still errs by limiting the scope of the potential impacts identified for 
further study based on unfounded assumptions as to the environmentally benign intent behind the 
Project.  However, the law is clear that environmentally “benign” objectives for a project do not 
excuse non-compliance with CEQA and do not justify reliance on assumptions in lieu of 
evidence to demonstrate the absence of potential impacts.   See, e.g., California Farm Bureau v. 
California Wildlife Conservation Board (2006) 143 Cal.App.4th 173, 196, emph. added [State 
environmental agency violated CEQA by exempting environmentally beneficial habitat project 
from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the environment are 
immune from environmental review. [Citations.]” (Davidon Homes, supra, 54 Cal.App.4th 106, 
at p. 119; see, e.g., Dunn-Edwards Corp. v. Bay Area Air Quality Management Dist. (1992) 9 
Cal.App.4th 644 (disapproved on other grounds in Western States Petroleum Assn. v. Superior 
Court, supra, 9 Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted above, regarding Cities not 
being the “source” of emissions.  It is “the operational activities by the Ports’ tenants” [and other 
users of the area] that produce emissions (as the new Initial Study more accurately recognizes) 
and which should be the true District targets as the sources of emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed  by  the  District’s  2012  AQMP]  may  be  contingent  upon  the  Ports  taking  and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Page 2-5:  The new Initial Study makes reference to a “survey” of existing CEQA 
documents to try to identify projects “similar to the types of projects the Ports may choose to 
implement in an Emission Reduction Plan.”  It then suggests that “reasonably foreseeable 
projects” resulting from this survey will be evaluated in the EA.  While we respect these goals, 
we submit that the new Initial Study is vague as to what may be deemed to be “reasonably 
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foreseeable projects” warranting analysis in the EA, and would request that more objective 
criteria be provided. 

(1) Aesthetic Impacts: 

The brief discussion of “potentially significant” Aesthetic impacts in the new IS does not 
address many of the Cities’ prior comments on these impacts, and we reincorporate those 
comments. 

(2) Biological Resources: 

The new discussion of impacts on Biological Resources does not address the Cities’ prior 
comments re possible impacts on migratory birds and least terns, and we reincorporate those 
comments.    

(3) Energy: 

The new Initial Study section VI (c) must be expanded to also consider and analyze the 
shift from fossil fuels to alternative fuels or electrical powered technologies and increased 
reliance on such alternative fuels or electricity such that sufficient supply and emergency storage 
would be required in the event of a major disaster.  Also some types of emission control 
measures, facilities, or technologies contemplated by the Project could increase or shift demand 
for different types of energy or fuel usage.  Although “risk of upset” is not considered in the new 
Initial Study checklist.  The scope of the proposed EA should be expanded to include this 
additional analysis. 

(4)  Hazards and Hazardous Materials: 

In addition to our comments on the prior Initial Study, the new Initial Study section 
VIII(f) must be expanded to also consider and analyze the increase reliance on alternative fuels 
or electrical powered technologies that would require sufficient supply and emergency storage in 
the event of a major disaster. Although interference with emergency response plans was 
marginally addressed in this section, “risk of upset” is not considered in the new Initial Study 
Checklist.  The scope of the proposed EA should be expanded to include this additional analysis. 

(5) Land Use & Planning Impacts:   

The new IS now identifies Land Use and Planning as an area involving potential 
significant impacts, to be studied in the EA.   However, the new IS states that such impacts will 
be considered in the EA only “if the project conflicts with the land use and zoning designations 
established by local jurisdictions.”  This is insufficient. 
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We previously pointed out that the PR would cause conflicts with existing land use plans 
and policies, circulations plans, congestion management plans, etc.   The prior IS itself admitted 
that the Project would cause potentially significant impacts or conflicts with existing land use 
plans (but was only going to address them in the Transportation section).  This should be a 
definite area for evaluation in the EA, not a ‘conditional’ topic of study. 

We also note that the new Initial Study is internally inconsistent.  It makes the remarkable 
assertion (inexplicably placed in its discussion of impacts on Biological Resources, at p. 2-18) 
that “there are no provisions in the proposed project that would adversely affect land use plans, 
local policies, ordinances or regulations.  LAND USE AND OTHER PLANNING 
CONSIDERATIONS ARE DETERMINED BY LOCAL GOVERNMENTS AND NO LAND 
USE OR PLANNING REQUIREMENTS WOULD BE ALTERED BY THE PROPOSED 
PROJECT.”  We strongly disagree, as pointed out in our prior comments, which are 
incorporated. 

The measures contemplated in the Initial Study include the adoption of new “regulatory 
requirements,” new “impact fees” on the movement of cargo or sources, and changing the tariffs 
for use of the Harbor Districts – all of which would cause at least potential “conflicts” with 
applicable plans and policies.  (Cf., Orinda Ass’n v. Board of Supervisors (1986) 182 Cal.App.3d 
1145, 1169 [the CEQA requirements for initial study examination of non-conformity with 
existing land use plans are intended to allow lead agency to modify the Project to avoid 
inconsistencies with existing plans – not vice versa].) 

The Initial Study itself acknowledges that the Project is anticipated to cause “potentially 
significant impacts” or conflicts with “an applicable plan ... for the performance of the 
circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Also, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

The proposed Rule is apparently structured in a way that would impermissibly usurp the 
(non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 
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The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).)  The scope of the proposed EA should be expanded to include environmental 
analysis of all of these potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project- 
related subsequent amendments to the Cities’ plans, policies, and other land use regulations. 
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th  1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

(6) Transportation and Traffic Impacts 

The new Initial Study fails to adequately describe and analyze potential impacts to rail 
and marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car 
or air traffic is substantially altered” on page 2-45.  The new Initial Study erroneously considers 
vehicular traffic impacts to local roadways. 

Socioeconomics Analysis 

The proposed EA needs to include a broad-based analysis of the socioeconomic effects of 
Proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064€ and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd433,445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, business and operations that while located outside 
of the Harbor Districts are dependent upon the flow of cargo for their continued operations. 
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This CEQA analysis of the socioeconomics effects of PR 4001 in the proposed PEA 
would be separate from, and in addition to, the assessment of socioeconomic impacts of the 
proposed Rule that the District is required to prepare in compliance with Health & Safety Code  
§ 40728.5 and § 40440.8. 

D.  Conclusion: 

The current version of the Recirculated NOP/IS still fails to comply with CEQA or with 
the District’s own Rules for environmental review, and fails to properly provide an adequate 
“scope” for the eventual Environmental Assessment to be prepared for analysis of the Proposed 
Rule 4001.  The Initial Study must therefore be revised, corrected, and re-circulated with all of 
the descriptions and other content required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed and fails to identify any potentially feasible alternatives to the Project.  
Consequently any ensuing environmental review will be limited in a way that erroneously fails to 
provide the relevant decision-makers, affected public agencies, residents and the public generally 
with sufficient evidence and analysis of all potential impacts from the Project as a whole, or of 
all potentially feasible mitigation measures or appropriate Project alternatives as required by 
CEQA. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.   We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency. 
For the COLB, the contact persons are as follows: 
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Matthew Arms 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 (562) 283-7100 
e-mail: matthew.arms@polb.com 

With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 

M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 

David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, Suite 200 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
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With a copy to: 

Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 

 

We appreciate your consideration. Thank you. 

 

Sincerely, 

  
Matthew Arms     Christopher Cannon 
Acting Director of Environmental Planning  Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 
 
 
Attachments:   
 
 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
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cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 
 Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, U.S. EPA, Region 9 
 Deborah Jordan, Director, Air Division,  U.S. EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 



teramoto
Text Box
ATTACHMENT 6.













 

August 21, 2013 
 

 

 

 

VIA ELECTRONIC MAIL - bradlein@aqmd.gov 
VIA FACSIMILE - (909) 396-3324 
 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, CA 91765-4178 

 

Re: Notice of Preparation and Initial Study 
Proposed Rule 4001:  “Backstop to Ensure AQMP Emission Targets Are Met 
At Commercial Marine Ports” 

SCAQMD File No. 0722013BAR 
SCH No.  2013071072 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed 
Environmental Assessment 

Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

We appreciate this opportunity to submit comments on the Notice of Preparation 
(“NOP”) and the accompanying Initial Study prepared in connection with the District’s 
consideration of the proposed project entitled “Rule 4001: Backstop to Ensure AQMP Emission 
Targets Are Met At Commercial Marine Ports” (the “Project”) on behalf of the City of Long 
Beach acting by and through its Harbor Department (referred to herein as “COLB”) and the City 
of Los Angeles acting by and through its Harbor Department (“COLA”, collectively with COLB, 
the “Cities”). 

As environmental leaders nationwide, the Cities have achieved tremendous success in 
obtaining substantial emissions reductions from their joint San Pedro Bay Ports Clean Air Action 
Plan (“CAAP”) and other air quality measures implemented under the Cities’ initiatives.  The 
Cities continue to be supportive of projects and programs that are intended to contribute to 
improvement of air quality and promote other environmental values.  However, the Cities must 
fundamentally disagree with the District’s current proposal to unnecessarily convert an effective 
voluntary plan, built on multi-agency and industry cooperation, into potentially punitive 
regulations imposed unlawfully on the Cities.  The Cities have previously sought to make the 
District aware of the serious concerns and objections to this approach.  The Cities incorporate by 
reference their previous comments on the 2012 Air Quality Management Plan (“AQMP”) 

teramoto
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Measure IND-01 Backstop Measure for Indirect Sources of Emissions from Ports and Port-
Related Facilities (“Measure IND-01”) as comments on the proposed Project.  The Cities’ 
comments on Measure IND-01 are Attachment “A” to this letter. 

We are also mindful that the California Environmental Quality Act (“CEQA”) calls for 
public review, critical evaluation, and comment on the scope of the environmental review to be 
conducted prior to approval of proposed projects.  Such review and critique is particularly 
important where, as here, it is anticipated that the proposed Project will have substantial impacts 
on and conflict with the authorities of other public agencies.  Thorough identification of the 
proposed Project, and candid disclosure of all phases of the Project and their potential impacts, is 
essential to assure that the proposed Project will be planned and implemented in conformity with 
established community plans and policies, and that environmental review is conducted with full 
consideration of all potentially significant environmental impacts, mitigation measures, and 
alternatives.  In addition, it will be important to consider the impacts of the proposed Project on 
the San Pedro Bay Ports’ communities, missions, facilities, and operations.  The District must 
therefore provide a meaningful opportunity for informed public review of and comment on a 
well-defined project. 

In that context, we respectfully submit the following comments regarding the NOP for 
this “Project” as well as questions, concerns and objections related to the omissions of critical 
information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s NOP. 

A. General Comments on the Initial Study 

While we recognize the effort that has gone into preparation of the current Initial Study, it 
is apparent that the Initial Study does not provide the information, evidence, or analysis required 
under CEQA.  The Initial Study thus fails to fulfill its critical role as mandated by CEQA in 
educating the public generally, other affected regulatory agencies and governments, such as the 
Cities, or the officials and Board of the District, as to the potential environmental significance 
and impacts of the proposed Project. 

The necessary contents for an adequate initial study are described in the CEQA 
Guidelines (14 C.C.R. §15063, subd. (d)).  An initial study must “contain in brief form: 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting; 

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . . ; 
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(4) A discussion of ways to mitigate the significant effects identified, if any; 

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls; 

(6) The name of the person or persons who prepared or participated in the initial 
study.” 

An initial study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or project 
approval.  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, [invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”].) 

It is therefore respectfully urged that the Initial Study (and the related NOP) be revised, 
corrected, and recirculated for public review and comment before the District proceeds with any 
further action or EA in connection with the proposed Project. 

The CEQA Guidelines contemplate that an initial study is to be used in defining the 
scope of environmental review (Guidelines, Sections 15006(d), 15063(a), 15143).  However, as a 
result of the omissions, open questions, and deficiencies in the Initial Study as noted below, it 
appears to have unduly narrowed the District’s proposed scope of environmental assessment, and 
to have caused the NOP to erroneously exclude critical issues and topics from the proposed 
scope of the EA. 

The comments on the current Initial Study included in this letter are organized in the 
same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
followed by comments on “Chapter 2 – Environmental Checklist.”  The comments are limited to 
those matters that appear in the current version of the Initial Study, and we reserve the right to 
provide further comments in the event that additional or different information about the proposed 
Project becomes available, or the District provides a revised and CEQA-compliant Initial Study. 

B. Request for Revision of NOP and Re-Circulation of Revised NOP/IS To 
Include a Legally-Adequate “Project” Description and Text of Proposed 
Rule 4001 

It is essential that the NOP and the Initial Study be revised to include an adequate 
“project description” including the text of the proposed Rule that is the “project” before the 
public, or the Cities, can be expected to provide comments and input. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed the very same concern over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
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Final Program EIR, the District stated: “The exact impacts resulting from the particular methods 
that will be used under Control Measure IND-01 can only be determined in the future as the 
measure is developed into a rule or regulation and adopted.”  The District also committed, in its 
response to the same comment #5-4 in the AQMP Final Program EIR, that “further details 
regarding the future requirements [a Rule implementing Control Measure IND-01] will be 
determined more appropriately during the rule development process.”   

The District has already commenced the rule development process.  However, it has not 
yet provided even a draft of the proposed Rule 4001.  To the contrary, at a public meeting held 
on August 8, 2013, the District’s staff announced that the Rule will be developed after various 
public meetings with a “Rule 4001 working group,” with a goal of releasing a draft of the Rule 
on August 28, 2013.  Such a deferred release date for the “draft” of the proposed Rule would be 
one week after the deadline for comments on this NOP.  The details and text of the promised 
Rule must be developed and disclosed before the “particular methods” and “exact impacts” 
anticipated may be analyzed or the subject of comment.  Accordingly, it is still not possible for 
the District to proceed with appropriate project-level CEQA review or to issue an accurate 
NOP/IS at this stage if the details of proposed Rule 4001 are under development. 

It is necessary that the current NOP and Initial Study be revised to include a revised 
“Project” Description, to incorporate the text of the draft Rule 4001 in detail, and to recirculate 
the revised documents for public review.  A new set of public meetings, including a new 
“scoping meeting” should be scheduled to provide the public with sufficient time and 
opportunity to comment on the scope and adequacy of the revised NOP/IS. 

C. Comments on the Initial Study 

1. Chapter 1 of the Initial Study -- Inadequate “Project” Description 

(a) Deficient “Project” Description – In General 

The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.  
The absence of such a clear description of the proposed Project inherently prevents the Initial 
Study from facilitating meaningful review and analysis of the proposed Rule 4001, and violates 
the requirements of CEQA.  (See, e.g., CEQA Guidelines, Section 15124; Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.) 

The Initial Study does not include or even describe the text of the proposed Rule that is 
supposed to be the “Project.”  The section of the Initial Study that purports to “describe” the 
Project, “PR 4001,” includes nothing more than summaries of “key concepts provided in the 
2012 AQMP Control Measure IND- 01.”  Those summaries and “concepts” are insufficient to 
describe the Project itself, and prevent effective public review and comment.  Moreover, since 
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the 2012 AQMP Control Measure IND- 01 has already been adopted, it is perplexing that the 
District would use that measure as a substitute for the Project description. 

The Initial Study does not provide a description of how the proposed Rule would work.  
It fails to describe reasonably foreseeable activities or actions of other agencies in response to or 
associated with the proposed Rule.  This Initial Study suggests, instead, that the intent of 
proposed Rule 4001 would be to delegate the District’s responsibilities for regulating or reducing 
emissions of NOx, SOx, and PM2.5 air emissions to other agencies, specifically the public 
officials governing the ports of Long Beach and Los Angeles, and appears to imply that any 
informed public discussion and environmental review on this course of action be deferred until 
those other agencies attempt to “comply” with the District’s proposed, but unarticulated, new 
Rule 4001 at some point in the future.  Such an approach, however, is inconsistent with, and in 
violation of, many fundamental rules and policies required by CEQA (e.g., failure to identify and 
analyze the whole of the project, improper project “segmentation,” improper deferral of impact 
analysis and mitigation, failure to identify and evaluation project alternatives, etc.). 

The importance of providing an accurate and informative project description in an Initial 
Study was re-emphasized in Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 267, emph. 
added: 

“The initial study must include a description of the project.” (City of 
Redlands, supra, 96 Cal.App.4th at pp. 405–406, fns. omitted.) “Where an agency 
fails to provide an accurate project description, or fails to gather information and 
undertake an adequate environmental analysis in its initial study, a negative 
declaration is inappropriate. [Citation.] An accurate and complete project 
description is necessary to fully evaluate the project's potential environmental 
effects. [Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.) 

“The scope of the environmental review conducted for the initial study must 
include the entire project.” (Tuolumne County Citizens for Responsible Growth, 
Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1222.) Thus, a correct 
determination of the nature and scope of the project is a critical step in complying 
with the mandates of CEQA. (Tuolumne County Citizens, supra, at p. 1222.) 

The Initial Study currently falls far short of these requirements in describing the proposed 
Project, and thus falls equally short of serving the “public awareness” purposes described above 
and mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency's action.  
(Silveira  v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.) 
“Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal's benefit against its environmental cost, 
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consider mitigation measures, assess the advantage of terminating the 
proposal . . . and weigh other alternatives in the balance.”  (County of Inyo v. City 
of Los Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 407–
408.) 

The Initial Study (p. 1-5) indicates that “the approaches and concepts considered in this 
NOP/IS may be subject to change” based on comments from the working group.  In light of the 
District’s initiative in forming a “working group” of interested participants to help formulate the 
proposed Rule, and thereby provide an actual “project description,” it would be more appropriate 
to undertake CEQA analysis and compliance after the actual Rule is developed.  Furthermore, it 
is premature for the District to assume or conclude that any changes received from the working 
group as well as comments received relative to this NOP/IS will all be within the scope of the 
analysis in the NOP/IS. 

In brief, the NOP/IS erroneously limits the scope of the analysis and inherently calls for 
impermissible speculation or impossible prescience on the part of the Cities or other members of 
the concerned public to undertake effective analysis of the proposed Project, or to provide 
meaningful comments as to the scope of review of the Project, until and unless the District 
provides an adequate description of the “Project.” 

(b) Specific Comments and Questions re “Project Description” 
and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

The Introduction states, in the first sentence of the third paragraph on page 1-1, that 
Control Measure IND-01 “...does not call for additional emission reductions beyond those 
realized with existing regulations and emission reductions programs implemented at the Ports to 
date.”  This is an untrue statement.  The CAAP is only a planning document which specifically 
provides for discretionary future decisions to be made regarding implementation by each of the 
Cities’ respective Board of Harbor Commissioners, and resolution adopting the CAAP update 
states:  “The CAAP is a living document intended to establish a process to develop solutions, not 
a static document binding the Ports to particular future actions….The CAAP is a planning 
document that identifies goals and potential implementation strategies to guide further actions, 
and as such does not constrain the discretion of either Board of Harbor Commissioners with 
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respect to any particular action.”1  Not all individual Board actions that may be required in order 
to achieve the CAAP’s goals and activities have been adopted, many of which goals were stretch 
targets with uncertainty as to whether they could be achieved.  Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future actions that create potentially-conflicting 
authorities between the District, as regulator, and the Cities, as independent governmental 
agencies regulated by the District, so as to force the Cities to exercise their discretionary police 
power authority in a particular way.  The Constitution does not permit such usurpation of the 
Cities’ authority. 

The Introduction states, in the last paragraph beginning on Page 1-1, that the emission 
targets for port-related sources are those assumed in the 2012 AQMP emissions inventory.  The 
Cities raised questions during the Measure IND-01 adoption process regarding the District’s 
calculation of these targets, which are different from the emissions targets set under the CAAP. 
Although the specific emission targets of the proposed Project do not appear at all in the NOP 
(which omission itself is a defect), the District has verbally advised the Cities and a working 
group on August 8, 2013, that the Rule will be such as to be triggered on set emission targets for 
2014 and 2019.  Those comments, however, left the Cities and working group participants with 
many questions about how the District set the emissions inventory, particularly for 2019, which 
was not in the CAAP.  These examples are provided to illustrate that the NOP’s description of 
the proposed Rule is not only flawed but missing altogether. 

P. 1-3 - Project Location 

The Initial Study provides no finite “project location.”  It describes the District’s 
jurisdictional boundaries.  It then states that “PR 4001 would apply to POLA and POLB, both of 
which are located within Los Angeles County.”  It is unclear if this was an attempt to state that 
the Project location would be Harbor Districts of the Cities.  The lack of clarity regarding the 
Project location is further compounded by the Rule’s reference to “sources not entering Port 
properties.”  During the August 14th Scoping Meeting, Mr. Hogo attempted to clarify this 
reference by referencing an undefined area outside of but near the two Harbor Districts.  
Unfortunately, Mr. Hogo’s statement did not clarify the proposed Project’s location. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the Harbor Districts of the Cities?  It is unclear from this description whether 
the Project may have impacts or foreseeably result in actions being taken outside these Harbor 
Districts.  This may have jurisdictional implications which cannot be evaluated without 
additional information. 

                                                 
1 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the 
City of Los Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor 
Commissioners of the City of Long Beach on November 22, 2010. 
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Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in the 
Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-4 – Project Background 

The Initial Study’s description of the “Project Background” implies that the two Cities’ 
ports themselves actually conduct cargo operations.  For example, the text states that the COLA 
“serves approximately 80 shipping companies.”  This illustrates a fundamental lack of 
understanding by the District of how ports work. There are two types of business models of 
ports: some are “operating ports,” that conduct cargo operations directly, such as the Port of 
Charleston, South Carolina and some are “landlord ports,” such as the Ports of Los Angeles and 
Long Beach, that merely lease wharves and land to operators who conduct cargo operations. 

The Ports of Los Angeles and Long Beach are not, “the single largest fixed source of air 
pollution in Southern California.”  The EA should clarify that the referenced sources of air 
emissions are the vehicles, engines, ships, trains, trucks and other cargo-moving equipment 
operated by distinct tenants, users, and visitors of the ports, not the Harbor Districts or the Cities. 

P. 1-5 – Legal Authority for PR 4001 

The Initial Study suggests that if the (unspecified) “backstop measure” that would be 
mandated under PR 4001 “becomes effective,” then the new Rule would require the Cities to 
take (unspecified) action “to develop and implement plans to get back on track” regarding 
attainment of emissions targets.  Under what legal authority does the District believe that its 
proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and the 
Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular ways to 
achieve District objectives? 

Measure IND-01 was prominently referred to as an “indirect source rule.”  The current 
general references to proposed Rule 4001 in the NOP/IS have lost all mention of an “indirect 
source rule.”  However, the references to proposed Rule 4001 do not cite to any authority the 
District is relying on for its processing of the proposed Rule.  This should be corrected so that the 
public can comment on whatever legal authority may be invoked by the District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?  If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not permitted 
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to do indirectly that which they are prohibited from doing directly]; Graber v. City of Upland 
(2002) 99 Cal.App.4th 424, 434 [same].) 

P. 1-5 – Call for Cities to Regulate Off-Site “Sources” 

The Initial Study indicates that the District will be inviting and considering proposals, as 
part of this “Project,” regarding potential measures for the Cities to adopt and implement to try to 
reduce emission from sources not entering onto port properties.  What does this mean?  What 
legal authority might the Cities have to try to regulate off-site sources that do not come within the 
jurisdiction of the respective Harbor Commissions?  (Municipal police power authority may 
generally be exercised only within the territorial boundaries of their jurisdiction, and the Boards 
of Harbor Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off-
site “sources?” 

Until such options are identified, shown to be legally authorized and technically feasible, 
how can the CEQA analysis for proposed Rule 4001 be undertaken? 

P. 1-6 – First Bullet – Imposing “Requirements” on the Cities? 

The Initial Study indicates that if proposed Rule 4001 becomes effective the Cities 
“would be required to submit an emissions reduction plan to address the emissions reduction 
shortfall.” 

As noted above, this raises questions as to the intent and legal authority behind the Rule.  
Has the District identified legal authority for a rule that would require other governmental 
agencies (the Boards of Harbor Commissioners for the respective Cities) to exercise their 
legislative discretion/authority in any particular manner?  Does the District intend to reserve to 
itself some authority to approve or disapprove any such plans submitted by the Cities? 

What is the consequence of disapproval by the District? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

P. 1-6 – Second Bullet -- Funding 

This bullet point implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.  Would 
such funding be provided by the District?  What other “funding” sources are contemplated?  Will 
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there be constitutional or common law “gift of public funds” restrictions on funding imposed on 
the Cities for activities under their CAAP if Rule 4001 makes CAAP compliance a potential state 
or even federal regulation? 

Are the Cities expected to fund these programs from Tidelands Funds?  By what 
authority may the Harbor Commissioners impose taxes, assessments, and charges on users of the 
Harbor Districts, given the restrictions of various state laws, including, among others, 
Proposition 26? 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority or feasibility raises more questions than it answers.  
Whatever types of “emissions reduction plans” may be anticipated by proposed Rule 4001 
should identified by the District in the NOP/IS so that the feasibility and legality of such 
approaches can be evaluated as part of the environmental assessment for the Project. 

Pp. 1-6 – 1-7  -- Technology Overview/Implementation Strategies 

This refers to some emission reduction strategies included in the CAAP, but the Initial 
Study does not explain how these may relate to proposed Rule 4001, or whether they should be 
considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff change” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant program.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Pp. 1-10 – 1-11  -- Imposition of “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.”  
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 
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Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.  Moreover, if there were to be a 
“shortfall” in attaining the targets, it could well be due to factors not caused or controlled by the 
Cities, and not due to any actions or derelictions on the part of the Cities or their tenants or users. 

Other issues:  How would a “shortfall” be measured or determined?  Would any such 
“shortfall” be allocated to sources or causes bearing some actual responsibility for the lack of 
attainment?   How would it be “allocated” between the Cities?  Would 
uncontrollable/unforeseeable factors resulting in all or part of a shortfall be excluded from 
whatever obligation may be imposed on the Cities? 

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

Footnote 6 (on page 1-11)  

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

P. 1-11 -- Technologies 

The EA should be expanded to address the legal, technological and economic feasibility 
of the seven bulleted items listed in this section. 

P. 1-12 -- Alternatives 

No alternatives have been identified for study in the NOP/IS.  Instead, it merely commits 
the District to “discuss and compare alternatives” in the future, as part of the Draft EA. 

It also suggests the District is looking to the public or other agencies to identify 
“alternatives” during the scoping process.  As previously explained however, how can 
alternatives realistically be suggested when the Project itself has not been identified or 
described? 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
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regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001. In particular, an analysis should be conducted of the grant funding that 
would be available under the No Project Alternative that would not be available if the proposed 
Project constitutes regulation, and the environmental impact if grant funding necessary to make 
certain actions economically feasible is no longer available under the proposed Project.  If the 
District’s position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 

In light of the technical complexities of the issues and the ambiguities as to what the 
District is actually seeking to accomplish by way of proposed Rule 4001, it seems unreasonable 
to expect others to develop the project alternatives.  One suggested alternative would be for the  
District to formulate its own “backstop” measures and strategies for addressing any shortfall in 
emission reduction targets, relying on the District legal authority, expertise and resources, rather 
than pursuing proposed Rule 4001, which appears to be an attempt to rely upon presumed 
authority of the Cities.  Another suggested alternative would be, the memorandum of 
understanding approach that was suggested by the Cities and proposed by staff as an alternative 
to Measure IND-01. 

(c) Other Comments on Chapter 1 - “Project Description” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project.   

While the CEQA Guidelines do not specially define “environmental setting” with regard 
to an initial study, they do explain, in regard to EIR preparation, that the “environmental setting” 
must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced, from both a local and regional perspective. This environmental setting will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.”  (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and ‘the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The Initial Study here improperly fails to describe “the entire Project” and fails to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails to address or to provide information and analysis 
relating to the environmental impacts of the anticipated “subsequent approvals,” “discretionary 
permits” and amendments to the Cities’ plans and regulations that appear to be proposed as parts 
of the Project, or the physical environmental effects of social or economic impacts that may 
result from those anticipated and apparently necessary changes in land use regulations.”   
(Guidelines § 15063.)  Such anticipated and intended actions by other governmental agencies 
thus appear to be part of this Project, and must be identified and evaluated in the Project EA, 
along with their potential impacts.  As such, we reiterate our prior comment on the Draft 2012 
AQMP Program EIR dated October 22, 2012 where it is stated that the District has failed to fully 
disclose the details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA 
analysis.   

Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.  Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 
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Communities for a Better Environment v. South Coast Air Quality Management District (2010) 
48 Cal.4th 310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)   The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used.  
In many places the Initial Study compares the anticipated “impacts” of adopting proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (8/5/2013,  No. S202828) ___ Cal.4th ___, indicates 
that the baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”  (Slip 
Opinion, p. 11), it does not detract from the rule that the Initial Study must accurately and 
consistently describe the baseline being used.  Nor does it permit the use of “future conditions” 
in the absence of a showing of unusual circumstances.  The Initial Study in this case does 
neither. 

For each of these fundamental reasons, the NOP/IS should be rescinded in order that it 
may be revised, completed and corrected to meet CEQA requirements. 

2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments and Questions on the Environmental 
Checklist 

The NOP/IS apparently relied on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the 
(inadequately-described) Project is adopted and implemented.  This is insufficient under CEQA, 
and under the District’s own rules.  (SCAQMD Rule 110; City of Redlands, supra, 96 
Cal.App.4th at 408-09; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296).  
Furthermore, it is contrary to the District’s response to comment #5-4 in the Final Program EIR, 
which indicates that “[t]he exact impacts resulting from the particular methods that will be used 
under Control Measure IND-01 can only be determined in the future as the measure is developed 
into a rule or regulation and adopted.” 



Ms. Barbara Radlein 
August 21, 2013 
Page 15 
 

 

The NOP/IS currently indicates that the scope of the proposed EA for this “Project” will 
be limited to the six topics listed at p. 2-2.  Compliance with CEQA, however, would require not 
only a new and corrected Initial Study, providing an adequate “Project description” but also a 
more comprehensive EA that addressed additional areas of potentially significant impact, 
including (without limitation): (1) Aesthetics, (2) Biological Resources, (3) Cultural Resources, 
(4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) broadened evaluation of 
potential impacts and issues in the areas of Energy, Hazards and Hazardous Materials, Air 
Quality, and Transportation and Traffic. 

Unless and until those areas are more fully addressed, the NOP/IS appears to improperly 
limit the scope of the proposed EA, and to erroneously exclude areas requiring further 
assessment. 

(b) Specific Comments and Questions on the Environmental 
Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 

More specific questions and comments follow: 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted on page 1-4 regarding Cities 
being the source of emissions.  The geographic location itself does not produce emissions.  It is 
the users of the area that produce impacts.   The users of the two ports are the owners and 
operators of the ships, trains, trucks and equipment which the District targets as the sources of 
emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed by the District’s 2012 AQMP] may be contingent upon the Ports taking and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Second Paragraph, Last Sentence:  Same comment as page 1-5. 
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Third Paragraph.  The NOP/IS states that the checklist responses focus on “the above 
mentioned actions.”  This is extremely vague.  Is the reference intended to be the items 
referenced in the paragraph immediately above, or in the earlier pages? 

Identification of precisely what measures are being assumed or proposed in proposed 
Rule 4001 is essential to being able to review the Initial Study. 

Aesthetics  -- P. 2-5 

Discussion of I a), b) and c).  The Initial Study suggests that “because PR 4001 would 
implement IND-01” the District may simply assume that this Project would not be expected to 
generate significant adverse aesthetics impacts.  However, given that the measures that would be 
used to implement IND-01 are not identified, the Initial Study does not provide evidence to 
demonstrate that proposed Rule 4001 has no potential for impact.  To the contrary, the Initial 
Study admits that “PR 4001 will primarily affect operations at two ports” and but then simply 
assumes from the industrial and commercial zoning of the Harbor Districts that there could not 
be a potential for impacts on “scenic vistas” nor any potential degradation of the visual character 
of the areas around the Harbor Districts. 

The Initial Study fails to describe the environmental setting and include any evidence or 
analysis to support its assumption that whatever is done to implement proposed Rule 4001 would 
“likely easily blend in” with the surrounding activities, especially since what would be done to 
implement the Rule is not yet known.  Specifically, the Initial Study fails to identify or even 
describe known visual resources such as John S. Gibson Boulevard, Harbor Boulevard, and the 
Vincent Thomas Bridge, all of which are designated as local scenic highways in the San Pedro 
and Wilmington-Harbor City Community Plans.  There are many historic and cultural resources, 
both listed and found eligible for listing through surveys, that contribute to the visual setting and 
character of the Harbor Districts and if modified, through obstruction, alteration, or demolition 
could have a negative aesthetic impact.  Without a clearly defined project, project location, or 
description of the environmental setting, it is not possible to conclude that any port modifications 
will have little or no noticeable effect on adjacent areas and would blend in with the visual 
setting. 

The Initial Study indicates that “Control devices may include hoods or bonnets on ship 
exhaust stacks to capture emissions and are expected to be as high as 80 feet (POLB, 2006)” and 
concludes that “these control devices would be similar to other structures used within the heavily 
industrialized portions of the Ports…”  First, the “POLB” citation is missing in the list of 
references.  Second, it is speculative and erroneous to assume that control devices as high as 80 
feet would have “no visual impact” without knowing the location, dimensions, color scheme or 
critical viewpoints.  No such analysis has been considered here and the impact is dismissed with 
no evidence to support the conclusion. 
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The last sentence of the first paragraph (on p. 2-6; I. d) suggests there are no residential 
areas “next to” the Harbor Districts, and thus the Initial Study may dispense with analysis of 
light and glare impacts.  It is evident however that was an inaccurate assumption given the 
residential communities of San Pedro, Wilmington and Long Beach located adjacent to the 
Harbor Districts.  This is also contradictory to the description of surrounding land uses and 
setting on page 2-1 which indicates “potentially residential.”   

The Initial Study further errs by dispensing with environmental analysis or evidence, 
simply because of the (assumed) beneficial air quality goals of proposed Rule 4001.  The law is 
clear that environmentally “benign” objectives for a project do not excuse non-compliance with 
CEQA and do not justify reliance on assumptions in lieu of evidence to demonstrate the absence 
of potential impacts.  See, e.g., California Farm Bureau v. California Wildlife Conservation 
Board (2006) 143 Cal.App.4th 173, 196, emph. added [State environmental agency violated 
CEQA by exempting environmentally beneficial habitat project from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the 
environment are immune from environmental review. [Citations.]” (Davidon 
Homes, supra, 54 Cal.App.4th 106, at p. 119; see, e.g., Dunn-Edwards Corp. v. 
Bay Area Air Quality Management Dist. (1992) 9 Cal.App.4th 644 (disapproved 
on other grounds in Western States Petroleum Assn. v. Superior Court, supra, 9 
Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

This topic should not be dismissed.  Given the nature of proposed Rule 4001, it cannot be 
determined that its implementation would have no impact on aesthetics.  The EA therefore 
should include “Aesthetics” as a potentially impacted area of study. 

Air Quality  -- P. 2-11, Discussion 

In the first paragraph (p. 2-11), last sentence, the stated assumption is speculative given 
there is no information about what physical changes to the environment proposed Rule 4001 will 
entail.  There is no evidence to support the assumption in the Initial Study that proposed 
Rule 4001 would be identical to Measure IND -01 or have identical (previously-studied) impacts 
on air quality. 

P. 2-11, III.a 

The first paragraph, last sentence, again raises the question of why it should become the 
obligation of the Cities to take actions on their own to fulfill the obligations of the District for 
reaching emissions reductions targets?  What is the legal authority for this shifting (or 
delegation) of the District’s air quality responsibility? 
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In the second paragraph, the Initial Study relies on an assumption that “the Port” would 
be installing control equipment.  Again, this erroneously confuses the Harbor Departments of the 
Cities with the operators of vessels, vehicles, and equipment.  The Harbor Boards serve as 
trustees of tideland assets. 

The conclusion in this section assumes that the undefined strategies and approaches 
suggested in conceptual description of proposed Rule 4001 will be successful.  That is dependent 
on the feasibility of the approaches, which must be identified and assessed.  Therefore, this topic 
should be analyzed in the EA. 

P. 2-12, III.b, c, and g 

Given the total lack of information regarding what proposed Rule 4001 would entail and 
whether it’s implementation is feasible, it is premature to assess impacts in this category.  These 
details must be provided and these topics should also be identified and assessed in the EA. 

P. 2-13, III.e 

There is no factual basis in the Initial Study upon which to conclude that implementation 
of proposed Rule 4001 would not create any odor issues and therefore need not be studied.  It is 
premature to dismiss this area of analysis given the lack of information currently available 
regarding the Project. Furthermore, the Initial Study analysis only applies to construction odors 
and ignores any potential odors that may occur during long-term operations. 

The NOP should be amended to make clear that at least these additional areas of potential 
impacts on air quality should also be identified and assessed in the EA. 

Biological Resources – P. 2-14 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to biological resources, including least terns and migratory birds. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on biological resources. 

Cultural Resources – P. 2-16 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to cultural resources.  Not all areas within the Harbor Districts are devoid of cultural 
resources or have cultural resources that have been previously disturbed, as concluded in the 
Initial Study on page 2-18 in section V(b), (c), and (d).  There are known recorded historic and 
prehistoric sites throughout the Harbor Districts.  For example, see COLA’s website at 
http://www.portoflosangeles.org/idx_history.asp.  Without knowing the location and extent of 
ground disturbance from possible construction activities associated with proposed Rule 4001, it 
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is speculative to assume that no significant adverse cultural resources impacts are expected from 
implementing proposed Rule 4001.  The conclusion in the Initial Study is unsupported and lacks 
evidence or facts to support the findings. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on cultural resources. 

Energy – P. 2-18 

The Initial Study section VI(c) must be expanded to also consider and analyze the shift 
from fossil fuels to alternative fuels or electrical powered technologies and increased reliance on 
such alternative fuels or electricity such that sufficient supply and emergency storage would be 
required in the event of a major disaster.  Also, some types of emissions control measures, 
facilities, or technologies contemplated by the Project could increase or shift demand for 
different types of energy or fuel usage.  Although “risk of upset” is not considered in the Initial 
Study checklist, it should be cross referenced here and addressed in the Hazards section of the 
Initial Study. 

The scope of the proposed EA should be expanded to include this additional analysis. 

Hazards and Hazardous Materials – P. 2-24 

The Initial Study section VIII(f) must be expanded to also consider and analyze the 
increased reliance on alternative fuels or electrical powered technologies that would require 
sufficient supply and emergency storage in the event of a major disaster.  Although interference 
with emergency response plans was marginally addressed in this section, “risk of upset” is not 
considered in the Initial Study checklist.   

The scope of the proposed EA should be expanded to include this additional analysis. 

Land Use and Planning – P. 2-34 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
inconsistencies between the proposed Project and the existing and applicable land use plans and 
policies. 

The Initial Study erroneously claims that “there are no provisions in PR 4001 that would 
affect land use plans, policies, or regulations.”  (P. 2-34.)  The Initial Study does not support that 
conclusion with any substantial evidence. 

First, the NOP/IS fails to identify any of “the provisions of PR 4001” so the statement 
cannot be supported or evaluated. 
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Second, and more importantly, however, the Initial Study repeatedly references 
“implementation strategies,” “plans” and other new measures that it anticipates the Cities will be 
required to enact if proposed Rule 4001 becomes effective.  Presumably this is because of 
inconsistencies between the existing plans and policies and the requirements of the new Rule.  
(See, e.g., pages 1-6 through 1-11.)  The measures contemplated in the Initial Study include the 
adoption of new “regulatory requirements,” new “impact fees” on the movement of cargo or 
sources, and changing the tariffs for use of the Harbor Districts – all of which would cause at 
least potential “conflicts” with applicable plans and policies.  (Cf., Orinda Ass’n v. Board of 
Supervisors (1986) 182 Cal.App.3d 1145, 1169 [the CEQA requirements for initial study 
examination of non-conformity with existing land use plans are intended to allow lead agency to 
modify the Project to avoid inconsistencies with existing plans – not vice versa].) 

Third, the Initial Study itself acknowledges that the Project is anticipated to cause 
“potentially significant impacts” or conflicts with “an applicable plan ... for the performance of 
the circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Fourth, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

Fifth, the proposed Rule is apparently structured in a way that would impermissibly usurp 
the (non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 

The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).) 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project-
related subsequent amendments to the Cities’ plans, policies, and other land use regulations.  
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
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project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

Noise – P. 2-36 

The NOP/IS acknowledges that approval of the Project and “triggering” of the PR 4001 
could result in the construction or installation of new control equipment.  The Initial Study 
improperly dismisses the potential noise impacts from such work as “not expected to be in 
excess of current operations.”  There is no substantial evidence in the Initial Study to justify such 
assumptions. 

Similarly, there is no evidence cited in the Initial Study to support its further assumption 
that additional permanent noise impacts anticipated from the operations of new control 
equipment would not “substantially increase ambient operational noise levels in the area.” 

This section of the Initial Study is littered with mere “expectations” unsupported by any 
evidence regarding the magnitude of new noise impacts, even though such new impacts are 
anticipated by the Initial Study.  Nor is there any analysis of the potential for significant adverse 
impacts from new noise generators related to the Project. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding these anticipated new noise impacts, 
alternatives, and possible mitigation measures. 

Public Services – P. 2-39 

The Initial Study assumes that the Project would not generate any increased need for 
public services.  However, the Initial Study does not provide any substantial evidence to support 
its assumptions regarding the “absence of impact” on additional public services or facilities. 

The Initial Study should be expanded to address potential impacts that may arise from the 
increased “diversion” of existing “dirty” vehicles and vessels into solid waste sites if proposed 
Rule 4001 is triggered. 
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Transportation and Traffic – P. 2-44 

The Initial Study fails to adequately describe and analyze potential impacts to rail and 
marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car or 
air traffic is substantially altered” on page 2-45.  The Initial Study erroneously considers only 
vehicular traffic impacts to local roadways. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding potential impacts to rail and marine vessel 
traffic. 

Socioeconomics Analysis 

The EA needs to include a broad-based analysis of the socioeconomic effects of the 
proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064(e) and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd 433, 445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, businesses and operations that while located 
outside of the Harbor Districts are dependent upon the flow of cargo for their continued 
operations. 

Too-Narrowly “Focused” Environmental Review 

We note in closing that the Initial Study appears to reflect a preliminary decision to 
conduct less-than-full disclosure or environmental review of the proposed Project.  Although the 
Initial Study concludes that “the proposed Project may have a significant effect on the 
environment and an Environmental Assessment will be required,” it nevertheless appears that 
environmental review in the admittedly-required EA is proposed to be curtailed and “focused” 
on just the six topics listed in the current the NOP.  One obvious indication of this is the 
miniscule list of references that were relied upon to support the Initial Study analysis; the list is 
limited to three sources. 

It is respectfully submitted that such an approach would be too narrow and not in 
conformance with the requirements of CEQA, or with the District’s own policies and rules for 
environmental analysis.  While the CEQA Guidelines call for emphasis and “focus” on the 
significant environmental impacts of the Project, the authority to use such focus is misapplied in 
the Initial Study.  For example, CEQA Guideline § 15143 explains that such focus may be used 
to limit the analysis in an EIR [or, in this case, EA] only as to such impacts that the Initial Study 
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properly shows to be clearly insignificant and unlikely to occur  (i.e., “effects dismissed in an 
Initial Study as clearly insignificant and unlikely to occur need not be discussed further in the 
EIR...”). 

The NOP/IS here, by contrast, appears to exclude from consideration in the EA numerous 
effects that it has not shown to be “clearly insignificant and unlikely to occur.” 

D. Conclusion 

The current version of the NOP/IS fails to adequately describe the “Project” thereby 
thwarting effective public review and comment on proposed Rule 4001.  The Initial Study must 
therefore be revised, corrected, and re-circulated with all of the descriptions and other content 
required by CEQA. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed, and that environmental review will be limited in a way that erroneously fails 
to provide the relevant decision-makers, affected public agencies, residents and the public 
generally with sufficient evidence and analysis of all anticipated and potential impacts from the 
Project as a whole, or of all potentially feasible mitigation measures or appropriate Project 
alternatives as required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.  We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency.  
For the COLB, the contact persons are as follows: 

 
Heather Tomley 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 
(562) 283-7100 
e-mail: heather.tomley@polb.com 
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With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 
 
M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 
 
David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, #3000 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
 
With a copy to: 
 
Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 
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August 30, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Comments on the Draft 2012 Air Quality Management Plan  
 
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to serve on 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management 
Plan (AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have a proven 
leadership record of developing and implementing appropriate and effective strategies that have 
resulted in the port-related goods movement industry’s achievement of real and dramatic 
emissions reductions.  Although the Ports do not own or control the emission sources, the Ports 
have worked cooperatively with business operators in the port area and the air quality regulatory 
agencies (i.e. Environmental Protection Agency, California Air Resources Board, and AQMD) to 
help the port industry reduce its fair share of air quality impacts to the region from port-related 
operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and the 
associated San Pedro Bay Standards.  As a result, between 2005 and 2011 emissions from 
port-related sources were reduced by 73 percent for diesel particulate matter (DPM) and by 
50 percent for nitrogen oxides (NOx).  The Ports’ San Pedro Bay Standards for 2014 established 
goals to reduce port-related DPM by 72 percent and NOx by 22 percent.  Therefore, as a result of 
implementation of aggressive actions by the port industry, port-related emission reductions have 
exceeded our goals several years ahead of schedule. 
 
While we  remain a committed partner in the effort to improve air quality in the region, we have 
significant concerns with several proposed control measures in the Draft 2012 AQMP that 
improperly misclassify the Ports as “stationary sources” or “indirect sources” under AQMP 
Stationary Source measures, or as “implementing agencies” of specific AQMP mobile source 
measures.  In particular, the proposed Stationary Source Measure IND-01, “Backstop Measures 
for Indirect Sources of Emissions from Ports and Port-Related Sources” contains many legal 
flaws, as explained in greater detail below, and inappropriately proposes to impose enforcement 
actions on the Ports for emissions generated by emissions sources that the Ports do not own,  
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operate, or control, which is counterproductive to the cooperative relationship that our agencies 
have established since we began working together on the voluntary CAAP in 2006.   
 
This letter provides the Ports’ specific comments on the control measures in the Draft 2012 
AQMP that we believe must be addressed prior to finalization and adoption by your agency. 
 
Proposed Stationary Source Measure IND-01 
 
There are three fundamental problems with Proposed Measure IND-01, “Backstop Measures for 
Indirect Sources of Emissions from Ports and Port-Related Sources.”  First, the proposed 
backstop rule would transform the Ports’ voluntary CAAP into the AQMD’s mandatory 
regulation of the Ports.  This would jeopardize the Ports and the Port-related emissions sources’ 
grant funding for equipment replacement and modernization if it is now necessary to comply 
with regulation, while offering nothing to assist the Ports with compliance in terms of additional 
technologies, facilitating regulations, tools, or funding.  Second, although the CAAP was a 
voluntary cooperative effort of the Ports and the air agencies designed to encourage the industry 
operators of regulated equipment to go beyond regulation, the proposed backstop rule would 
improperly subject the Ports to the AQMD’s enforcement action for industry’s missed emissions 
reductions by equipment not operated or controlled by the Ports, or even potential loss of federal 
funding under federal conformity principles if the AQMP is adopted into the State 
Implementation Plan (SIP) and approved by the U.S. EPA as federal law.  Third, the proposed 
backstop rule exceeds the AQMD’s authority and if implemented may violate the State 
Tidelands Trust.  If Measure IND-01 (as well as the Offroad Mobile Source Measures discussed 
below) are in reality the AQMD’s regulation of Port-related mobile emissions sources such as 
locomotives, ships, rail, and trucks, then this is beyond AQMD’s legal authority and AQMD 
should obtain a waiver under the Clean Air Act from the U.S. EPA.  The Ports provide further 
detailed comments on Proposed Measure IND-01 below, and object to it being included in the 
2012 AQMP.   
 
Based upon the AQMD’s modeling results, existing control measures are expected to result 
in attainment of the Federal 24-hour PM2.5 standard by the 2014 deadline without 
Measure IND-01.  Section 39602 of the California Health and Safety Code states that the 
State Implementation Plan (SIP) shall only include those provisions necessary to meet the 
requirements of the Clean Air Act.  Hence, there is no identified need or legal basis for 
implementing Measure IND-01.  The AQMD’s proposed measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be 
achieved in the near future, and is therefore unnecessary. 
 
The Ports are neither “direct emissions sources” nor “stationary sources” subject to AQMD 
permitting, and the AQMD has not complied with requirements for regulation under Health and 
Safety Code.  The Ports are also not “indirect sources” subject to an AQMD indirect source 
review program within the meaning of the Clean Air Act, and the AQMD has not complied with 
requirements of the Clean Air Act, 42 U.S.C. §7410 and various other requirements for indirect 
source classification.  The Ports are also not air agency regulators.  The Ports do not own, 
operate, regulate, or control any of the goods movement equipment serving the Ports that are  
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targeted emissions sources under Measure IND-01.  Additionally, the equipment are mobile 
sources regulated by state, federal, and/or international regulation, sometimes under jurisdiction 
preempting Port or AQMD action.  It is inappropriate for the AQMD to regulate the Ports 
without the Ports’ ownership, operation, or jurisdiction to regulate the various industry 
businesses actually causing the emissions within our boundaries.   
 
The proposed backstop measure continues to state that if there is a South Coast Air Basin-wide 
shortfall in emission reductions, then the AQMD will mandate additional emission reductions 
from the Ports, even if the port-related sources have already met their commitments.  This 
moving target standard is unconstitutionally vague and therefore illegal.  The Ports are unfairly 
targeted, as there are no backstop measures proposed for other entities or source categories 
should other modeling assumptions not come to pass, such as anticipated natural fleet turnover, 
or other non-regulated initiatives failing to meet their goals, such as those expected by the Carl 
Moyer Program.  If the AQMD’s emissions projections for achieving attainment are incorrect, 
including control factors and growth rates, this measure appears to imply that the Ports will be 
specifically tasked with rectifying the shortfall.  If the Basin fails to achieve the federal air 
quality standard, the proper channel to address this is through the established SIP process, not to 
establish a contingency rule to unfairly burden one specific industry out of the entire Basin.   
 
AQMD staff has indicated that Measure IND-01 is proposed to account for measures that are not 
backed by enforceable requirements.  However, significant programs such as the CAAP’s Clean 
Truck Program, Ocean-going Vessel Low Sulfur Fuel Program, Cargo-handling Equipment 
requirements, and the Shore-side Power/Alternative Maritime Power programs are currently 
backstopped by CARB and International Maritime Organization (IMO) regulations.  The Ports 
also require higher rates of vessel or equipment compliance than regulation through terminal 
leases, when such commercial opportunities are able to be negotiated with tenants.   Therefore, 
Proposed Measure IND-01 is unnecessary. 
 
Measure IND-01 is vague and incomplete.  It is unclear whether the AQMD has taken credit for 
actual/current emission reductions in the baseline only, or if assumptions have been made for 
future year reductions.  We take issue with a measure moving forward where emissions 
projections are “on-going.”  Further, no detail is provided on the level of emission reductions 
that are needing to be maintained.  This is further complicated by the differences that exist 
between the emissions inventories produced by the Ports and the inventory used for the AQMP.  
It is unclear if a specific emission reduction shortfall will trigger implementation of the measure, 
or if it is simply left to the discretion of the AQMD.  Additionally, the control costs have not yet 
been developed or justified in a cost-benefit analysis. 
 
The CAAP is a planning document that provides a guideline of strategies and targets that are 
often “stretch goals,” which ultimately are implemented through individual actions adopted by 
the Long Beach and Los Angeles Boards of Harbor Commissioners (Boards).  The Ports are 
sovereign Tidelands granted to the cities of Los Angeles and Long Beach by the state under the 
oversight of the State Lands Commission.  Each city has been appointed as a trustee and has 
established their respective Board of Harbor Commissioners with exclusive control and 
management of the Tidelands and revenues and expenditures from the Tidelands.  However,  
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such discretion must be exercised in accordance with their obligations to prudently manage 
Tidelands assets and revenues within a nexus and proportionality to the Tidelands Trust interests, 
as well as in accordance with applicable laws such as the California Environmental Quality Act 
(CEQA) and principles of federal preemption.1  The AQMD cannot mandate action by each 
Port’s Board of Harbor Commissioners, nor can the AQMD direct how the Ports obligate state 
Tidelands money; only the appointed trustee can make discretionary actions to obligate state 
Tidelands funds.  Specifically, the CAAP measures listed in the Draft 2012 AQMP each require 
the Boards to authorize the expenditure of incentive monies and program costs, or to approve 
conditions of infrastructure project development in their discretion as CEQA lead agency and as 
Tidelands trustees. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss 
technical and policy issues related to reducing emissions from port-related sources.  As stated 
above, we remain committed to achieving the clean air goals identified in the CAAP and 
working with port industry and the air regulatory agencies on implementation of appropriate 
strategies.  
 
For your reference, attached is our comment letter dated July 10, 2012, expressing our 
preliminary concerns related to the proposed Measure IND-01 and a comment letter dated 
May 4, 2010, in which the Ports initially expressed concerns regarding backstop rules.   
 
Proposed Off-Road Mobile Source and Advanced Control Technology Measures  
 
The Draft 2012 AQMP also identifies the San Pedro Bay Ports as “Implementing Agencies” for 
several of the proposed Off-Road measures (OFFRD-02, OFFRD-04, and OFFRD-05) and 
Advanced Control Technology measures (ADV-01, ADV-02, ADV-03, ADV-04, and ADV-05).  
The Ports should not be listed as Implementing Agencies, which the AQMP Appendix IV-A 
defines as “the agency(ies) responsible for implementing the control measure.”  While the Ports 
have been moving forward with voluntary efforts in these areas, as mentioned above, the Ports 
are not air agency regulators.  We also do not own or operate the equipment identified in the 
proposed measures, and therefore we do not have direct control over any of the sources listed.  
During the Advisory Committee meetings, AQMD staff has provided clarification that the Ports 
are listed as Implementing Agencies because of our voluntary commitments to work on these 

                                                 
1 The Ports’ experience with the first phase of the 2006-2010 CAAP showed that in actual implementation, many 
CAAP measures were carried out in a different manner than originally conceptualized, or not carried out at all, 
based on limitations on the Boards’ opportunities and their exercise of their discretion to manage Tidelands assets 
and funds under real-world circumstances.  Some of the CAAP measures can only be implemented if businesses 
apply to the Ports for permits to build or expand their lease premises and CEQA mitigation required by law or lease 
conditions that can be negotiated with a Port tenant.  Other CAAP measures involve emissions sources (rail or ocean 
vessels) that may assert federal preemption against efforts to compel use of specific technology, so the CAAP goals 
involve the Ports offering economic incentives in voluntary compliance programs, such as the Ocean Vessel 
incentive programs.  However, only the Boards have the legal authority to fund such incentives or impose CEQA 
mitigation or lease conditions to project approval, which decisions also fall within the Boards’ sole discretion 
regarding their respective Port’s properties and their individual Harbor Revenue Fund budgets, which may be 
affected by the global economy.   
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efforts, and that being listed as an implementation agency does not obligate the Ports to any 
specific requirement, however, this is contrary to the language of the AQMP that implementing 
agencies are “responsible for implementing the control measure.”  We believe that listing the 
Ports, and not including all of the other public and private partners that are also working on these 
efforts, gives the impression that the Ports do have an assigned obligation, or that the Ports must 
bear a larger burden in the effort to implement these programs.  We also repeat our comment 
stated above that the AQMD cannot mandate in the AQMP that the Ports must expend monies in 
these voluntary efforts, since most of these Off-Road and Advanced Control Technology 
measures require incentive monies to fund demonstration projects or accelerated use of new 
technology. 
 
We believe that the appropriate Implementing Agencies for these measures are the United States 
Environmental Protection Agency and the California Air Resources Board. 
 
The Ports urge AQMD to make all of the above-requested changes to the draft 2012 AQMP, in 
particular, to eliminate Measure IND-01 Port Backstop Rule as a legally unnecessary measure 
exceeding AQMD’s authority and violating the State Tidelands Trust.  We believe it is much 
more effective to advance our mutual clean air goals for our agencies to continue working 
cooperatively together, but if the AQMD takes the above 2012 AQMP measures forward, the 
Ports will have no choice but to vigorously oppose such action through the administrative and 
legal process. 
 
Sincerely, 

 
Chris Lytle Geraldine Knatz 
Executive Director Executive Director 
Port of Long Beach Port of Los Angeles 
 
HAT:s 
 

cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Port of Long Beach Harbor Commission 
 Port of Los Angeles Harbor Commission 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
 David Reich, Los Angeles City Mayor’s Office 



 

 

 
 
 
 
July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
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Chapter 4: Control Strategy and Implementation

TABLE 4-2

List of District's Adoption/Implementation Dates and Estimated Emission Reductions
from Short-Term PM2.5 Control Measures

NUMBER ; TITLE AllOPT10N IMPLEMENTATION REDUCTION
PERI011 (TPD)

CMB-01 Further NOx Reductions from 2013 2014 2-3 8
RECLAIM [NOx] Phase I
(Contingency)

BCM-01 Further Reductions from 2013 2013-2014 7.1 b
Residential Wood Burning
Devices [PM2.5]

BCM-02 Further Reductions from Open 2013 2013-2014 4.6 °
Burning [PM2.5]

BCM-03 Emission Reductions from Phase I — 2013 TBD 1 d
(formerly Under-Fired Charbroilers (Tech
BCM-OS) [PM2.5] Assessment)

Phase II - TBD

BCM-04 Further Ammonia Reductions Phase I — 2013- TBD TBD e
from Livestock Waste [NH3] 2014 (Tech

Assessment)

Phase II - TBD

~T~}

~~~ a,,,..~ .,.,.7 D....F D,.i.,+oa c,,,,..,.e~

~~ > ,

~ *~€

EDU-01 Further Criteria Pollutant Ongoing Ongoing N/A f
(formerly Reductions from Education,
MCS-02, Outreach and Incentives [All
MCS-03) Pollutants]

MCS-01 Application of All Feasible Ongoing Ongoing TBD e
(formerly Measures Assessment [All
MCS-07) Pollutants]

a. Emission reductions are included in the SIP as a contingency measure.
b. Winter average day reductions based on episodic conditions and 75 percent compliance rate.
c. Reductions based on episodic day conditions.
d. Will submit into SIP once technically feasible and cost effective options are confirmed.
e. TBD are reductions to be determined once the technical assessment is complete, and inventory and control

approach are identified.
f. N/A aze reductions that cannot be quantified due to the nature of the measure (e.g., outreach, incentive

programs) or if the measure is designed to ensure reductions that have been assumed to occur will in fact
occur.
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requirements regarding manure removal, handling, and composting; however, the

rule does not focus on fresh manure, which is one of the largest dairy sources of

ammonia emissions. An assessment will be conducted to evaluate the use of sodium

bisulfate (SBS) at local dairies to evaluate the technical and economic feasibility of

its application, as well as potential impacts to ground water, and the health and safety

of both workers and dairy stock. Reducing pH level in manure through the

application of acidulant additives (acidifier), such as SBS, is one of the potential

mitigations for ammonia. SBS is currently being considered for use in animal

housing areas where high concentrations of fresh manure are located, Research

indicates that best results occur when SBS is used on "hot spots". SBS can also be

applied to manure stock piles and at fencelines, and upon scraping manure to reduce

ammonia spiking from the leftover remnants of manure and urine. SBS application

may be required seasonally or episodically during times when high ambient PM2.5

levels are forecast.

Multiple Component Sources

There is one short-term control measure for all feasible measures.

MCS-01: APPLICATION OF ALL FEASIBLE MEASURES ASSESSMENT:

This control measure is to address the state law requirement for all feasible measures

for ozone. Existing rules and regulations for pollutants such as VOC, NOx, SOx and

PM reflect current best available retrofit control technology (BARCT). However,

BARCT continually evolves as new technology becomes available that is feasible

and cost-effective. Through this proposed control measure, the District would

commit to the adoption and implementation of the new retrofit control technology

standards. Finally, staff will review actions taken by other air districts for

applicability in our region.

Indirect Sources

This category includes a proposed control measure carried over from the 2007

AQMP (formerly MOB-03) that establishes a backstop measure for indirect sources

of emissions at ports.

~ • • ~~~

i ~~~ C""!.
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Educational Pro r

There is one proposed educational program within this category.

EDU-01: FURTHER CRITERIA POLLUTANT REDUCTIONS FROM

EDUCATION, OUTREACH AND INCENTIVES: This proposed control measure

seeks to provide educational outreach and incentives for consumers to contribute to

clean air efforts. Examples include the usage of energy efficient products, new

lighting technology, "super compliant" coatings, tree planting, and the use of lighter

colored roofing and paving materials which reduce energy usage by lowering the

ambient temperature. In addition, this proposed measure intends to increase the

effectiveness of energy conservation programs through public education and

awareness as to the environmental and economic benefits of conservation.

Educational and incentive tools to be used include social comparison applications

(comparing your personal environmental impacts with other individuals), social

media, and public/private partnerships.

PROPOSED PM2.5 CONTINGENCY MEASURES

Pursuant to CAA section 172(c)(9), contingency measures are emission reduction

measures that are to be automatically triggered and implemented if an area fails to

attain the national ambient air quality standard by the applicable attainment date, or

fails to make reasonable further progress (RFP) toward attainment. Further detailed

descriptions of contingency requirements can be found in Chapter 6 —Clean Air Act

Requirements. As discussed in Chapter 6 and consistent with U.S. EPA guidance,

the District is proposing to use excess air quality improvement from the proposed

control strategy, as well as potential NOx reductions from CMB-01 listed above, to

demonstrate compliance with this federal requirement.
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Chapter 5 Future Air Quality

The Fina12012 AQMP relies on a set of five years of particulate data centered on 2008,

the base year selected for the emissions inventory development and the anchor year for

the future year PM2.5 projections. In July, 2010, U.S. EPA proposed revisions to the 24-

hour PM2.5 modeling attainment demonstration guidance. The new guidance suggests

using five years of data, but instead of directly using quarterly calculated design values,

the procedure requires the top 8 daily PM2.5 concentrations days in each quarter to

reconstruct the annua198~' percentile. The logic in the analysis is twofold: by selecting

the top 8 values in each quarter the 98~' percentile concentration is guaranteed to be

included in the calculation. Second, the analysis projects future year concentrations for

each of the 32 days in a year (160 days over five years) to test the response of future year

24-hour PM2.5 to the proposed control strategy. Since the 32 days in each year include

different meteorological conditions and particulate species profiles it is expected those

individual days will respond independently to the projected future year emissions profile

and that a new distribution of PM2.5 concentrations will result. Overall, the process is

more robust in that the analysis is examining the impact of the control strategy

implementation for a total of 160 days, covering a wide variety of potential meteorology

and emissions combinations.

Table 5-1 provides the weighted 2008 annual and 24-hour average PM2.5 design values

for the Basin.

TABLE 5-1

2008 Weighted 24-Hour PM2.5 Design Values (µg/m3)

MONITORING SITE

Anaheim

24=HOtTRS

35.0

Los Angeles 40.1

Fontana 45.6

North Long Beach 34.4

South Long Beach 33.4

Mira. Loma 47.9

Rubidoux 44.1

Relative Response Factors and Future Year Design Values

To bridge the gap between air quality model output evaluation and applicability to the

health-based air quality standards, U.S. EPA guidance has proposed the use of relative

response factors (RRF). The RRF concept was first used in the 2007 AQMP modeling

attainment demonstrations. The RRF is simply a ratio of future year predicted air quality
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with the control strategy fully implemented to the simulated air quality in the base year.

The mechanics of the attainment demonstration are pollutant and averaging period

specific. For 24-hour PM2.5, the top 10 percentile of modeled concentrations in each

quarter of the simulation year are used to determine the quarterly RRFs. For the annual

average PM2.5, the quarterly average RRFs are used for the future year projections. For

the 8-hour average ozone simulations, the aggregated response of multiple episode days

to the implementation of the control strategy is used to develop an averaged RRF for

projecting a future year design value. Simply stated, the future year design value is

estimated by multiplying the non-dimensional RRF by the base year design value. Thus,

the simulated improvement in air quality, based on multiple meteorological episodes, is

translated as a metric that directly determines compliance in the form of the standard.

The modeling analyses described in this chapter use the RRF and design value approach

to demonstrate future year attainment of the standards.

PM2.5 Modeling

Within the Basin, PM2.5 particles are either directly emitted into the atmosphere

(primary particles), or are formed through atmospheric chemical reactions from

precursor gases (secondary particles). Primary PM2.5 includes road dust, diesel soot,

combustion products, and other sources of fine particles. Secondary products, such as

sulfates, nitrates, and complex carbon compounds are formed from reactions with oxides

of sulfur, oxides of nitrogen, VOCs, and ammonia.

The Final 2012 AQMP employs the CMAQ air quality modeling platform with

SAPRC99 chemistry and WRF meteorology as the primary tool used to demonstrate

future year attainment of the 24-hour average PM2.5 standard. A detailed discussion of

the features of the CMAQ approach is presented in Appendix V. The analysis was also

conducted using the CAMx modeling platform using the "one atmosphere" approach

comprised of the SAPRC99 gas phased chemistry and a static two-mode particle size

aerosol module as the particulate modeling platform. Parallel testing was conducted to

evaluate the CMAQ performance against CAMx and the results indicated that the two

modeUchemistry packages had similar performance. The CAMx results are provided in

Appendix V as a component of the weight of evidence discussion.

The Final 2012 modeling attainment demonstrations using the CMAQ (and CAlV~)

platform were conducted in a vastly expanded modeling domain compared with the

analysis conducted for the 2007 AQMP modeling attainment demonstration. In this

analysis, the PM2.5 and ozone base and future simulations were modeled

simultaneously. The simulations were conducted using a Lambert Conformal grid
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projection where the western boundary of the domain was extended to 084 UTM, over

100 miles west of the ports of Los Angeles and Long Beach. The eastern boundary

extended beyond the Colorado river while the northern and southern boundaries of the

domain extend to the San Joaquin Valley and the Northern portions of Mexico (3543

UT1V~. The grid size has been reduced from 5 kilometers squared to 4 kilometers

squared and the vertical resolution has been increased from 11 to 181ayers.

The final WRF meteorological fields were generated for the identical domain, layer

structure and grid size. The WRF simulations were initialized from National Centers for

Environmental Prediction (NCEP) analyses and run for 3-day increments with the option

for four dimensional data assimilation (FDDA). Horizontal and vertical boundary

conditions were designated using a "U.S. EPA clean boundary profile."

PM2.5 data measured as individual species at six-sites in the AQMD air monitoring

network during 2008 provided the characterization for evaluation and validation of the

CMAQ annual and episodic modeling. The six sites include the historical PM2.5

maximum location (Riverside- Rubidoux), the stations experiencing many of the highest

county concentrations (among the 4-county jurisdiction including Fontana, North Long

Beach and Anaheim) and source oriented key monitoring sites addressing goods

movement (South Long Beach) and mobile source impacts (Central Los Angeles). It is

important to note that the close proximity of Mira Loma to Rubidoux and the common

in-Basin air flow and transport patterns enable the use of the Rubidoux speciated data as

representative of the particulate speciation at Mira Loma. Both sites are directly

downwind of the dairy production areas in Chino and the warehouse distribution centers

located in the northwestern corner of Riverside County. Speciated data monitored at the

selected sites for 2006-2007 and 2009-2010 were analyzed to corroborate the

applicability of using the 2008 profiles.

Day-specific point source emissions were extracted from the District stationary source

and RECLAIM inventories. Mobile source emissions included weekday, Saturday and

Sunday profiles based on CARB's EMFAC2011 emissions model, CALTRANS weigh-

in-motion profiles, and vehicle population data and transportation analysis zone (TAZ)

data provided by SCAG. The mobile source data and selected area source data were

subjected to daily temperature corrections to account for enhanced evaporative emissions

on warmer days. Gridded daily biogenic VOC emissions were provided by CARB using

BEIGIS biogenic emissions model. The simulations benefited from enhancements made

to the emissions inventory including an updated ammonia inventory, improved

emissions characterization that split organic compounds into coarse, fine and primary
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particulate categories, and updated spatial allocation of primary paved road dust
emissions.

Model performance was evaluated against speciated particulate PM2.5 air quality data
for ammonium, nitrates, sulfates, secondary organic matter, elemental carbon, primary

and total particulate mass for the six monitoring sites (Rubidoux, Central Los Angeles,

Anaheim, South Long Beach, Long Beach, and Fontana).

The following section summarizes the PM2.5 modeling approach conducted in

preparation for this Plan. Details of the PM2.5 modeling are presented in Appendix V.

24-Hour PM2.5 Modelin~Approach

CMAQ simulations were conducted for each day in 2008. The simulations included

8784 consecutive hours from which daily 24-hour average PM2.5 concentrations (0000-

2300 hours) were calculated. A set of RRFs were generated for each future year

simulation. RRFs were generated for the ammonium ion (NH4), nitrate ion (NO3),

sulfate ion (SO4), organic carbon. (OC), elemental carbon (EC) and a combined grouping

of crustal, sea salts and metals (Others). A total of 24 RRFs were generated for each

future year simulation (4 seasons and 6 monitoring sites).

Future year concentrations of the six component species were calculated by applying the

model generated quarterly RRFs to the spectated 24-hour PM2.5 (FRM) data, sorted by

quarter, for each of the five years used in the design value calculation. The 32 days in

each year were then re-ranked to establish a new 98~' percentile concentration. The

resulting future year 98t" percentile concentrations for the five years were subjected to

weighted averaging for the attainment demonstration.

In this chapter, future year PM2.5 24-hour average design values are presented for 2014,

and 2019 to (1) demonstrate the future baseline concentrations if no further controls are

implemented; (2) identify the amount of air quality improvement needed to advance the

attainment date to 2014; and (3) confirm the attainment demonstration given the

proposed PM2.5 control strategy. In addition, Appendix V will include a discussion and

demonstration that attainment will be satisfied for the entire modeling domain.

Weight of Evidence

PM2.5 modeling guidance strongly recommends the use of corroborating evidence to

support the future year attainment demonstration. The weight of evidence demonstration

for the Final 2012 AQMP includes brief discussions of the observed 24-hour PM2.5,
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emissions trends, and future year PM2.5 predictions. Detailed discussions of all model

results and the weight of evidence demonstration are provided in Appendix V.

FUTURE AIR QUALITY

Under the federal Clean Air Act, the Basin must comply with the federal PM2.5 air

quality standards by December, 2014 [Section 172(a)(2)(A)]. An extension of up-to five

years (unti12019) could be granted if attainment cannot be demonstrated any earlier with

all feasible control measures incorporated.

24-Hour PM2.5

A simulation of 2014 baseline emissions was conducted to substantiate the severity of

the 24-hour PM2.5 problem in the Basin. The simulation used the projected emissions

for 2014 which included all adopted control measures that will be implemented prior to

and during 2014, including mobile source incentive projects under contract (Proposition

1B and Carl Moyer Programs). The resulting 2014 future-year Basin design value

(37.3µg/m3) failed to meet the federal standard. As a consequence additional controls

are needed.

Simulation of the 2019 baseline emissions indicates that the Basin PM2.5 will attain the

federal 24-hour PM2.5 standard in 2019 without additional controls. With the control

program in place, the 24-hour PM2.5 simulations project that the 2014 design value will

be 34.3 µg/m3 and that the attainment date will advance from 2019 to 2014.

Figure 5-3 depicts future 24-hour PM2.5 air quality projections at the Basin design site

(Mira Loma) and six PM2.5 monitoring sites having comprehensive particulate species

characterization. Shown in the figure, are the base year design values for 2008 along

with projections for 2014 with and without control measures in place. All of the sites

with the exception of Mira Loma will meet the 24-hour PM2.5 standard by 2014 without

additional controls. With implementation of the control measures, all sites in the Basin

demonstrate attainment.
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FIGURE 5-3

Maximum 24-Hour Average PM2.5 Design Concentrations:
2008 Baseline, 2014 and 2014 Controlled

Spatial Proiections of PM2.5 Design Values

Figure 5-4 provides a perspective of the Basin-wide spatial extent of 24-hour PM2.5

impacts in the base year 2008, with all adopted rules and measures implemented.

Figures 5-5 and 5-6 provide aBasin-wide perspective of the spatial extent of 24-hour

PM2.5 future impacts for baseline 2014 emissions and 2014 with the proposed control

program in place. With no additional controls, several areas around the northwestern

portion of Riverside and southwestern portion of San Bernardino Counties depict grid

Mira Loma Rubidoux Fontana Central LA Anaheim North Long South Long

Beach Beach
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cells with weighted PM2.5 24-hour design values exceeding 35 µg/m3. By 2014, the

number of grid cells with concentrations exceeding the federal standard is restricted to a

small region surrounding the Mira Loma monitoring station in northwestern Riverside

County. With the control program fully implemented in 2014, the Basin does not e~chibit

any grid cells exceeding the federal standard.
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FIGURE 5-4

2008 Baseline 24-Hour PM2.5 Design Concentrations (µg/m3)
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2014 Controlled 24-Hour PM2.5 Design Concentrations (µg/m3)
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Weight of Evidence Discussion

The weight of evidence discussion focuses on the trends of 24-hour PM2.5 .and key

precursor emissions to provide justification and confidence that the Basin will meet the

federal standard by 2014.

Figure 5-7 depicts the long term trend of observed Basin 24-hour average PM2.5 design

values with the CMAQ projected design value for 2014. Also superimposed on the

graph is the linear best-fit trend line for the observed 24-hour average PM2.5 design

values. The observed trend depicts a steady 49 percent decrease in observed design

value concentrations between 2001 and 2011. The rate of improvement is just under 4

µg/m3 per year. If the trend is extended beyond 2011, the projection suggests attainment

of the PM2.5 24-hour standard in 2013, one year earlier than determined by the

attainment demonstration. While the straight-line future year approximation is

aggressive in its projection, it offers insight to the effectiveness of the ongoing control

program and is consistent with the attainment demonstration.

Figures 5-8 depicts the long term trend of Basin NOx emissions for the same period.

Figure 5-9 provides the corresponding emissions trend for directly emitted PM2.5. Base

year NOx inventories between 2002 (from the 2007 AQMI') and 2008 experienced a 31

percent reduction while directly emitted PM2.5 experienced a 19 percent reduction over

the 6-year period. The Basin 24-hour average PM2.5 design value experienced a

concurrent 27 percent reduction between 2002 and 2008. The projected trend of NOx

emissions indicates that the PM2.5 precursor associated with the formation of nitrate will

continue to be reduced though 2019. by an additiona148 percent. Similarly, the projected

trend of directly emitted PM2.5 projects a more moderate reduction of 13 percent

through 2019. However, as discussed in the 2007 AQMP and in a later section of this

chapter, directly emitted PM2.5 is a more effective contributor to the formation of

ambient PM2.5 compared to NOx. While the projected. NOx and direct PM2.5

emissions trends decrease at a reduced rate between 2012 and 2019, it is clearly evident

that the overall significant reductions will continue to result in lower nitrate, elemental

carbon and direct particulate contributions to 24-hour PM2.5 design values.
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FIGURE 5-7

Basin Observed and CMAQ Projected
Future Year PM2.5 Design Concentrations (µg/m3)

FIGURE 5-8

Trend of Basin NOx Emissions (Controlled)
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FIGURE 5-9

Trend of Basin PM2.5 Emissions (Controlled)

Control Strategy Choices

PM2.5 has five major precursors that contribute to the development of the ambient

aerosol including ammonia, NOx, SOx, VOC, and directly emitted PM2.5. Various

combinations of reductions in these pollutants could all provide a path to clean air. The

24-hour PM2.5 attainment strategy presented in this Final 2012 AQMP relies on a dual

approach to first demonstrate attainment of the federal standard by 2019 and then

focuses on controls that will be most effective in reducing PM2.5 to accelerate

attainment to the earliest extent. The 2007 AQMP control measures since implemented

will result in substantial reductions of SOx, direct PM2.5, VOC and NOx emissions.

Newly proposed short-term measures, discussed in Chapter 4, will provide additional

regional emissions reductions targeting directly emitted PM2.5 and NOx.

It is useful to weigh the value of the precursor emissions reductions (on a per ton basis)

to microgram per cubic meter improvements in ambient PM2.5 levels. As presented in

the weight of evidence discussion, trends of PM2.5 and NOx emissions suggest a direct

response between lower emissions and improving air quality. The Final 2007 AQMP

established a set of factors to relate regional per ton precursor emissions reductions to

PM2.5 air quality improvements based on the annual average concentration. The Final

2012 AQMP CMAQ simulations provided a similar set of factors, but this time directed

at 24-hour PM2.5. The analysis determined that VOC emissions reductions have the

lowest return in terms of micrograms reduced per ton reduction, one third of the benefit

of NOx reductions. SOx emissions were about eight times more effective than NOx
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reductions. However, directly emitted PM2.5 reductions were approximately 15 times

more effective than NOx reductions. It is important to note that the contribution of

ammonia emissions is embedded as a component of the SOx and NOx factors since

ammonium nitrate and ammonium sulfate are the resultant particulates formed in the

ambient chemical process. Table 5-2 summarizes the relative importance of precursor

emissions reductions to 24-hour PM2.5 air quality improvements based on the analysis.

(A comprehensive discussion of the emission reduction factors is presented in

Attachment 8 of Appendix V of this document). Emission reductions due to existing

programs and implementation of the 2012 AQMP control measures will result in

projected 24-hour PM2.5 concentrations throughout the Basin that meet the standard by

2014 at all locations. Basin-wide curtailment of -wood burning and open burning when

the PM2.5 air quality is projected to exceed 30 µg/m3 in Mira Loma will effectively

accelerate attainment at Mira Loma from 2019 to 2014. Table 5-3 lists the mix of the

four primary precursor's emissions reductions targeted for the staged control measure

implementation approach.
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TABLE 5-2

Relative Contributions of Precursor Emissions Reductions to Simulated Controlled
Future-Year 24-hour PM2.5 Concentrations

PR~;CURSOR ~ NM2.S COMPONENT (µglm3)
STANDARDIZED

CONTRIBUTION TO
AMBIENT PM2.5 1~7ASS

VOC Organic Carbon Factor of 0.3

NOx Nitrate Factor of 1

SOx Sulfate Factor of 7.8

PM2.5 Elemental Carbon &Others Factor of 14.8

TABLE 5-3

Fina12012 AQMP
24-hour PM2.5 Attainment Strategy

Allowable Emissions (TPD)
_~~

PEAK SCENARIO ~ VOC NOx SOt PM2.5

2014 Baseline 451 506 18 70

2014 Controlled 451 490 18 58*

*Winter episodic day emissions

ADDITIONAL MODELING ANALYSES

As a component of the Final 2012 AQMP, concurrent simulations were also conducted

to update and assess the impacts to annual average PM2.5 and 8-hour ozone given the

new modeling platform and emissions inventory. This update provides a confirmation

that the control strategy will continue to move air quality expeditiously towards

attainment of the relevant standards.

Annual PM2.5

Annual PM2.5 Modelin~Approach

The Final 2012 AQMP annual PM2.5 modeling employs the same approach to

estimating the future year annual PM2.5 as was described in the 2007 AQMP attainment

demonstrations. Future year PM2.5 annual average air quality is determined using site

5-16



Fina12012 AQMP

and species specific quarterly averaged RRFs applied to the weighted quarterly average

2008 PM2.5 design values per U.S. EPA guidance documents.

In this application, CMAQ and WRF were used to simulate 2008 meteorological and air

quality to determine Basin annual average PM2.5 concentrations. The future year

attainment demonstration was analyzed for 2015, the target set by the federal CAA. The

2014 simulation relies on implementation of all adopted rules and measures through

2014. This enables a full year-long demonstration based on a control strategy that would

be fully implemented by January 1, 2015. It is important to note that the use of the

quarterly design values fora 5-year period centered around 2008 (listed in Table 5-4)

continue to be used in the projection of the future year annual average PM2.5

concentrations. The future year design reflects the weighted quarterly average

concentration calculated from the projections over five years (20 quarters).

TABLE 5-4

2008 Weighted Annual PM2.5 Design Values (µg/m3)

MONITORING SITE ANNUAL*

Anaheim 13.1

Los Angeles 15.4

Fontana 15.7

North Long Beach 13.6

South Long Beach 13.2

Mira Loma 18.6

Rubidoux 16.7

* Calculated based on quarterly observed data between 2006 — 2010

Future Annual PM2.5 Air Quality

The projections for the annual state and federal standards are shown in Figure 5-10. All

areas will be in attainment of the federal annual standard (15.0 µg/m3) by 2014. The

2014 design value is projected to be 9 percent below the federal standard. However, as

shown in Figure 5-10, the Fina12012 AQMP does not achieve the California standard of

12 µg/m3 by 2014. Additional controls would be needed to meet the California annual

PM2.5 standard.
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FIGURE 5-10

Annual Average PM2.5 Design Concentrations:
2008 and 2014 Controlled

Ozone Modeling

Federal Std

California Std.

The 2007 AQMP provided a comprehensive 8-hour ozone analysis that demonstrated

future year attainment of the 1997 federal ozone standard (80 ppb) by 2023 with

implementation of short-term measures and CAA Section 182(e)(5) long term emissions

reductions. The analysis concluded that NOx emissions needed to be reduced

approximately 76 percent and VOC 22 percent from the 2023 baseline in order to

demonstrate attainment. The 2023 base year VOC and NOx summer planning emissions

inventories included 536 and 506 TPD, respectively.
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INTRODUCTION

The purpose of the 2012 revision to the AQNIP for the South Coast Air Basin is to set

forth a comprehensive program that will assist in leading the Basin and those portions of

the Salton Sea Air Basin under the District's jurisdiction into compliance with all federal

and state air quality planning requirements. Specifically, the Final 2012 AQMP is

designed to satisfy the SIP submittal requirements of the federal CAA to demonstrate

attainment of the 24-hour PM2.5 ambient air quality standards, the California CAA

triennial update requirements, and the District's commitment to update transportation

emission budgets based on the latest approved motor vehicle emissions model and

planning assumptions. Specific information related to the air quality and planning

requirements for portions of the Salton Sea Air Basin under the District's jurisdiction are

included in the Final 2012 AQMP and can be found in Chapter 7 —Current and Future

Air Quality —Desert Nonattainment Area. The 2012 AQMP will be submitted to U.S.

EPA as SIP revisions once approved by the District's Governing Board and CARB.

SPECIFIC 24-HOUR PM2.5 PLANNING REQUIREMENTS

In November 1990, Congress enacted a series of amendments to the CAA intended to

intensify air pollution control efforts across the nation. One of the primary goals of the

1990 CAA Amendments was to overhaul the planning provisions for those areas not

currently meeting the NAAQS. The CAA identifies specific emission reduction goals,

requires both a demonstration of reasonable further progress and an attainment

demonstration, and incorporates more stringent sanctions for failure to attain or to meet

interim milestones. There are several sets of general planning requirements, both for

nonattainment areas [Section 172(c)] and for implementation plans in general [Section

110(a)(2)]. These requirements are listed and briefly described in Chapter 1 (Tables 1-4

and 1-5). The general provisions apply to all applicable criteria pollutants unless

superseded by pollutant-specific requirements. The following sections discuss the

federal CAA requirements for the 24-hour PM2.5 standards.

FEDERAL AIR QUALITY STANDARDS FOR FINE PARTICULATES

The U.S. -EPA promulgated the National Ambient Air Quality Standards for Fine

Particles (PM2.5) in July 1997. Following legal actions, the statements were eventually

upheld in March 2002. The annual standard was set at a level of 15 micrograms per

cubic meter (µg/m3), based on the 3-year average of annual mean PM2.5 concentrations.

The 24-hour standard was set at a level of 65 µg/m3 based on the 3-year average of the
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98~' percentile of 24-hour concentrations. U.S. EPA issued designations in December

2004, which became effective on Apri15, 2005.

In January 2006, U.S. EPA proposed to lower the 24-hour PM2.5 standard. On

September 21, 2006, U.S. EPA signed the "Final Revisions to the NAAQS for

Particulate Matter." In promulgating the new standards, U.S. EPA followed an elaborate

review process which led to the conclusion that existing standards for particulates were

not adequate to protect public health. The studies indicated that for PM2.5, short-term

exposures at levels below the 24-hour standard of 65 µg/m3 were found to cause acute

health effects, including asthma attacks and breathing and respiratory problems. As a

result, the U.S. EPA established a new, lower 24-hour average standard for PM2.5 at 35

µg/m3. No changes were made to the existing annual PM2.5 standard which remained at

15 µg/m3 as discussed in Chapter 2. On June 14, 2012, U.S. EPA proposed revisions to

this annual standard. The annual component of the standard was set to provide

protection against typical day-to-day exposures as well as longer-term exposures, while

the daily standard protects against more extreme short-term events. For the 2006 24-hour

PM2.5 standard, the form of the standard continues to be based on the 98th percentile of

24-hour PM2.5 concentrations measured in a year (averaged over three years) at the

monitoring site with the highest measured values in an area. This form of the standard

was set to be health protective while providing a more stable metric to facilitate effective

control programs. Table 6-1 summarizes the U.S. EPA's PM2.5 standards.

TABLE 6-1

U.S. EPA's PM2.5 Standards

1997 ST.ANDA.RI)S 2006 STANDARDS

Annual 24-Hour Annual 24-Hour

15 µg/m3 65 µg/m3 15 µP,/m3 35 µgyms
PM2.5

Annual arithmetic 24-hour average, Annual arithmetic 24-hour average,
mean, averaged over 98th percentile, mean, averaged over 98th percentile,
3 years averaged over 3 3 years averaged over 3

years years

On December 14, 2009, the U.S. EPA designated the Basin as nonattainment for the

2006 24-hour PM2.5 NAAQS. A SIP revision is due to U.S. EPA no later than three

years from the effective date of designation, December 14, 2012, demonstrating

attainment with the standard by 2014. Under Section 172 of the CAA, U.S. EPA may

grant an area an extension of the initial attainment date for a period of up to five years.
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With implementation of all feasible measures as outlined in this Plan, the Basin will

demonstrate attainment with the 24-hour PM2.5 standard by 2014, so no extension is

being requested.

FEDERAL CLEAN AIR ACT REQUIREMENTS

For areas such as the Basin that are classified nonattainment for the 2006 24-hour PM2.5

NAAQS, Section 172 of subpart 1 of the CAA applies. Section 172(c) requires states

with nonattainment areas to submit an attainment demonstration. Section 172(c)(2)

requires that nonattainment areas demonstrate Reasonable Further Progress (RFP).

Under subpart I of the CAA, all nonattainment area SIPs must include contingency

measures. Section 172(c)(1) of the CAA requires nonattainment areas to provide for

implementation of all reasonably available control measures (RACNn as expeditiously

as possible, including the adoption of reasonably available control technology (RACY).

Section 172 of the CAA requires the implementation of a new source review- program

including the use of "lowest achievable emission rate" for major sources referred to

under state law as "Best Available Control Technology" (BACT) for major sources of

PM2.5 and precursor emissions (i.e., precursors of secondary particulates).

This section describes how the Final 2012 AQMP meets the 2006 24-hour PM2.5

planning requirements for the Basin. The requirements specifically addressed for the

Basin are:

1. Attainment demonstration and modeling [Section 172(a)(2)(A)];

2. Reasonable further progress [Section 172(c)(2)];

3. Reasonably available control technology (RACY) and Reasonably available

control measures (RACM) [Section 172(c)(1)] ;

4. New source review (NSR) [Sections 172(c)(4) and (5)];

5. Contingency measures [Section 172(c)(9)]; and

6. Transportation control measures (as RACNn.

Attainment Demonstration and Modeling

Under the CAA Section 172(a)(2)(A), each attainment plan should demonstrate that the

area will attain the NAAQS "as expeditiously as practicable," but no later than five years

from the effective date of the designation of the area. If attainment within five years is

considered impracticable due to the severity of an area's air quality problem and the lack
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of available control measures, the state may propose an attainment date of more than five

years but not more than ten years from designation.

This attainment demonstration consists of: (1) technical analyses that locate, identify,

and quantify sources of emissions that contribute to violations of the PM2.5 standard; (2)

analysis of future year emission reductions and air quality improvement resulting from

adopted and proposed control measures; (3) proposed emission reduction measures with

schedules for implementation; and (4) analysis supporting the region's proposed

attainment date by performing a detailed modeling analysis. Chapter 3 and Appendix III

of the Fina12012 AQMP present base year and future year emissions inventories in the

Basin, while Chapter 4 and Appendix IV provide descriptions of the proposed control

measures, the resulting emissions reductions, and schedules for implementation of each

measure. The detailed modeling analysis and attainment demonstration are summarized

in Chapter 5 and documented in Appendix V.

Reasonable Further Progress (RFP)

The CAA requires SIPS for most nonattainment areas to demonstrate reasonable further

progress (RFP) towards attainment through emission reductions phased in from the time

of the SIP submission until the attainment date time frame. The RFP requirements in the

CAA are intended to ensure that there are sufficient PM2.5 and precursor emission

reductions in each nonattainment area- to attain the 2006 24-hour PM2.5 NAAQS by

December 14, 2014.

Per CAA Section 171(1), RFP is defined as "such annual incremental reductions in

emissions of the relevant air pollutant as are required by this part or may reasonably be

required by the Administrator for the purpose of ensuring attainment of the applicable

national ambient air quality standard by the applicable date." As stated in subsequent

federal regulation, the goal of the RFP requirements is for areas to achieve generally

linear progress toward attainment. To determine RFP for the 2006 24-hour PM2.5

attainment date, the plan should rely only on emission reductions achieved from sources

within the nonattainment area.

Section 172(c)(2) of the CAA requires that nonattainment area plans show ongoing

annual incremental emissions reductions toward attainment, which is commonly

expressed in terms of benchmark emissions levels or air quality targets to be achieved

by certain interim milestone years. The U.S. EPA recommends that the RFP inventories

include direct PM2.5, and also PM precursors (such as SOx, NOx, and VOCs) that have

been determined to be significant.
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40 CFR 51.1009 requires any area. that submits an approvable demonstration for an

attainment date of more than five years from the effective date of designation to also

submit an RFP plan. The Final 2012 AQMP demonstrates attainment with the 24-hour

PM2.5 standard in 2014, which is five years from the 2009 designation date. Therefore,

no separate RFP plan is required.

Reasonably Available Control Measures (RACM) and Reasonably Available
Control Technology (RACY) Requirements

Section 172(c)(1) of the CAA requires nonattainment areas to

Provide for the implementation of all reasonably available control measures as
expeditiously as practicable (including such reductions in emissions from existing
sources in the area as may be obtained through the adoption, at a minimum, of
reasonably available control technology) and shall provide for attainment of the
national primary ambient air quality standards.

The District staff has completed its RACM analysis as presented in Appendix VI of the

Fina12012 AQMP.

The U.S. EPA provided further guidance on the RACM in the preamble and the final

"Clean Air Fine Particle Implementation Rule" to implement the 1997 PM2.5 NAAQS

which were published in the Federal Register on November 1, 2005 and April 25, 2007,

respectively.l° z The U.S. EPA's long-standing interpretation of the RACM provision

stated in the 1997 PM2.5 Implementation Rule is that the non-attainment air districts

should consider all candidate measures that are available and technologically and

economically feasible to implement within the non-attainment areas, including any

measures that have been suggested; however, the districts are not obligated to adopt all

measures, but should demonstrate that there are no additional reasonable measures

available that would advance the attainment date by at least one year or contribute to

reasonable further progress (RFP) for the area.

With regard to the identification of emission reduction programs, the U.S. EPA

recommends that non-attainment air districts first identify the emission reduction

programs that have already been implemented at the federal level and by other states and

local air districts. Next, the U.S. EPA recommends that the air districts examine

additional RACM/RACTs adopted for other non-attainment areas to attain the ambient

air quality standards as expeditiously as practicable. The U.S. EPA also recommends the

~ See 70FR 65984 (November 1, 2005)
2 See 72FR 20586 (Apri125, 2007)
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air districts evaluate potential measures for sources of direct PM2.5, SOx and NOx first.

VOC and ammonia are only considered if the area determines that they significantly

contribute to the PM2.5 concentration in the non-attainment area (otherwise they are

pressured not to significantly contribute). The PM2.5 Implementation Rule also requires

that the air districts establish RACM/RACT emission standards that take into

consideration the condensable fraction of direct PM2.5 emissions after January 1, 2011.

In addition, the U.S. EPA recognizes that each non-attainment area has its own profile of

emitting sources, and thus neither requires specific RACM/RACT to be implemented in

every non-attainment area, nor includes a specific source size threshold for the

RACM/RACT analysis.

A RACM/RACT demonstration must be provided within the SIP. For areas projected to

attain within five years of designation, a limited RACM/RACT analysis including the

review of available reasonable measures, the estimation of potential emission reductions,

and the evaluation of the time needed to implement these measures is sufficient. The

areas that cannot reach attainment within five years must conduct a thorough

RACM/RACT analysis to demonstrate that sufficient control measures could not be

adopted and implemented cumulatively in a practical manner in order to reach

attainment at least one year earlier.

In regard to economic feasibility, the U.S. EPA did not propose a fixed dollar per ton

cost threshold and recommended that air districts to include health benefits in the cost

analysis. As indicated in the preamble of the 1997 PM2.5 Implementation Rule:

In regard to economic feasibility, U.S. EPA is not proposing a fixed dollar per ton

cost threshold for RACM, just as it is not doing so for RACT... Where the severity of

the non-attainment problem makes reductions more imperative or where essential

reductions are more difficult to achieve, the acceptable cost of achieving those

reductions could increase. In addition, we believe that in determining what are
economically feasible emission reduction levels, the States should also consider the

collective health benefits that can be realized in the area due to projected

improvements.

Subsequently, on March 2, 2012, the U.S. EPA issued a memorandum to confirm that

the overall framework and policy approach stated in the PM2.5 Implementation Rule for

the 1997 PM2.5 standards continues to be relevant and appropriate for addressing the

2006 24-hour PM2.5 standards.

As described in Appendix VI, the District has concluded that all District rules fulfilled

RACT for the 2006 24-hour PM2.5 standard. In addition, pursuant to California Health
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and Safety Code Section 39614 (SB 656), the District evaluated a statewide list of

feasible and cost-effective control measures to reduce directly emitted PM2.5 and its

potential precursor emissions (e.g., NOx, SOx, VOCs, and ammonia). The District has

concluded that for the majority of stationary and area source categories, the District was

identified as having the most stringent rules in California (see Appendix VI). Under the

RACM guidelines, transportation control measures must be included in the analysis.

Consequently, SCAG has completed a RACM determination for transportation control

measures in the Final 2012 AQMP, included in Appendix IV-C.

New Source Review

New source review (NSR) for major and in some cases minor sources of PM2.5 and its

precursors are presently addressed through the District's NSR and RECLAIM programs

(Regulations XIII and XX). In particular, Rule 1325 has been adopted to satisfy NSR

requirements for major sources of directly-emitted PM2.5.

Contingency Measures

Contin~encv Measure Requirements

Section 172(c)(9) of the CAA requires that SIPS include contingency measures.

Such plan shall provide for the implementation of specific measures to be undertaken

if the area fails to make reasonable further progress, or to attain the national primary

ambient air quality standard by the attainment date applicable under this part. Such

measures shall be included in the plan revision as contingency measures to take effect

in any such case without further action by the State or the Administrator.

In subsequent NAAQS implementation regulations and SIP approvals/disapprovals

published in the Federal Register, U.S. EPA has repeatedly reaffirmed that SIP

contingency measures:

1. Must be fully adopted rules or control measures that are ready to be implemented,

without significant additional action (or only minimal action) by the State, as
expeditiously as practicable upon a determination by U.S. EPA that the area has failed

to achieve, or maintain reasonable further progress, or attain the NAAQS by the
applicable statutory attainment date (40 CFR § 51.1012, 73 FR 29184)

2. Must be measures not relied on in the plan to demonstrate RFP or attainment for the

time period in which they serve as contingency measures and should provide SIP-
creditable emissions reductions equivalent to one year of RFP, based on "generally
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linear" progress towards achieving the overall level of reductions needed to
demonstrate attainment (76 FR 69947, 73 FR 29184)

3. Should contain trigger mechanisms and specify a schedule for their implementation
(72 FR 20642)

Furthermore, U.S. EPA has issued guidance that the contingency measure requirement

could be satisfied with already adopted control measures, provided that the controls are

above and beyond' what is needed to demonstrate attainment with the NAAQS (76 FR

57891).

U.S. EPA guidance provides that contingency measures may be implemented early,
i.e., prior to the milestone or attainment date. Consistent with this policy, States are
allowed to use excess reductions from already adopted measures to meet the CAA
sections 172(c)(9) and 182(c)(9)contingency measures requirement. This is because
the purpose of contingency measures is to provide extra reductions that are not relied
on for RFP or attainment, and that will provide a cushion while the plan is being

revised to fully address the failure to meet the required milestone. Nothing in the CAA
precludes a State from implementing such measures before they are triggered.

Thus, an already adopted control .measure with an implementation date prior to the

milestone year or attainment year would obviate the need for an automatic trigger

mechanism.

Air Quality Improvement Scenario

The U.S. EPA Guidance Memo issued March 2, 2012, "Implementation Guidance for

the 2006 24-Hour Fine Particle (PM2.5) National Ambient Air Quality Standard

(NAAQS)", provides the following discussion of contingency measures:

The preamble of the 2007 PM2.5 Implementation .Rule (see 79 FR 20642-20645)
notes that contingency measures "should provide for emission reductions equivalent

to about one year of reductions needed for reasonable further progress (RFP). "The
term "one year of reductions needed for RFP" requires clarification. This phrase may
be confusing because all areas technically are not required to develop a separate
RFP plan under the ,2007 PM2.5 Implementation Rule. The basic concept is that an
area's set of contingency measures should provide for an amount of emission
reductions that would achieve "one year's worth" of air quality improvement
proportional to the overall amount of air quality improvement to be achieved by the
area's attainment plan; or alternatively, an amount of emission reductions (for all
pollutants subject to control measures in the attainment plan) that would achieve one
year's worth of emission reductions proportional to the overall amount of emission
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reductions needed to show attainment. Contingency measures can include measures

that achieve emission reductions from outside the nonattainment area as well as from
within the nonattainment area, provided that the measures produce the appropriate
air quality impact within the nonattainment area.

The U.S. EPA believes a similar interpretation of the contingency measures

requirements under section 172(c)(9) would be appropriate for the 2006 24-hour

PM2. S NAAQS.

The March 2, 2012 memo then provides an example describing two methods for

determining the required magnitude of emissions reductions to be potentially achieved

by implementation of contingency measures:

Assume that the state analysis uses a 2008 base year emissions inventory and a future

year projection inventory for 2014. To demonstrate attainment, the area needs to

reduce its air quality concentration from 41 ug/m3 in 2008 to 35 ug/m3 in 2014, equal

to a rate of change of 1 fcg/m3 per year. The attainment plan demonstrates that this

level of air quality improvement would be achieved by reducing emissions between

2008 and 2014 by the following amounts: 1, 200 tons of PM2. S; 6, 000 tons of NOx;

and 6, 000 tons of 502.

Thus, the target level for contingency measures for the area could be identified in two

ways:

1) The area would need to provide an air quality improvement of 1 ug/m3 in the area,

based on an adequate technical demonstration provided in the state plan. The

emission reductions to be achieved by the contingency measures can be from any

one or a combination of all pollutants addressed in the attainment plan, provided

that the state plan shows that the cumulative effect of the adopted contingency

measures would result in a 1 ug/m3 improvement in the fine particle concentration

in the nonattainment area; and

2) The contingency measures for the area would be one-sixth (or approximately

17%) of the overall emission reductions needed between 2008 and 2014 to show
attainment. In this example, these amounts would be the following: 200 tons of

PM2. S; 1, DDO tons of NOx; and 1, 000 tons of 502.

The two approaches are explicitly mentioned in regulatory form at 40 CFR § 51.1009:

(~ The RFP plan due three years after designation must demonstrate that emissions
for the milestone year are either:

.•



Chapter 6 Federal &State Clean Air Act Requirements

(1) At levels that are roughly equivalent to the benchmark emission levels for
direct PM2.5 emissions and each FM2.5 attainment plan precursor to be
addressed in the plan; or

(2) At levels included in an alternative scenario that is projected to result in a
generally equivalent improvement in air quality by the milestone year as
would be achieved under the benchmark RFP plan.

(h) The equivalence of an alternative scenario to the corresponding benchmark plan

must be determined by comparing the expected air quality changes of the two

scenarios at the design value monitor location. This comparison must use the

information developed for the attainment plan to assess the relationship between

emissions reductions of the direct PM2.5 emissions and each PM2.S attainment

plan precursor addressed in the attainment strategy and the ambient air quality

improvement~or the associated ambient species.

The first method in the example and the alternative scenario in the regulation, 40 CFR §

51.1009 (g)(2), base the required amount of contingency measure emission reductions on

one year's worth of air quality improvements. The most accurate way of demonstrating

that the emissions reductions will lead to air quality improvements is through air quality

modeling such as that used in the attainment demonstration (40 CFR § 51.1009 (h)

above). If the model results show the required air quality improvements, then the

emissions reductions included in the model input are therefore shown to be sufficient to

achieve those air quality improvements. The second method in the example, and (g)(1)

in the regulation, is based solely on emission reductions, without a direct demonstration

that there will be a corresponding improvement in air quality.

Logically, the method based on air quality is more robust than the method based solely

on emissions reductions in that it demonstrates that emissions reductions will in fact lead

to corresponding air quality improvements, which is the ultimate goal of the CAA and

the SIP. The second method relying on overall emissions reductions alone does not

account for the spatial and temporal variation of emissions, nor does it account for where

and when the reductions will occur. As the relationship between emissions reductions

and resulting air quality improvements is complex and not always linear, relying solely

on prescribed emission reductions may not ensure that the desired air quality

improvements will result when and where they are needed. Therefore, determining the

magnitude of reductions required for contingency measures based on air quality

improvements, derived from a modeling demonstration, is more effective in achieving

the objective of this CAA requirement.
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Magnitude of Contin~encv Measure Air Oualitv Improvements

The example for determining the required magnitude of air quality improvement to be

achieved by contingency measures provided in the March 2, 2012 guidance memo uses

the attainment demonstration base yeax as the base year in the calculation (2008). This is

based on the memo's statement that "contingency measures should provide for an

amount of emission reductions that would achieve `one year's worth' of air quality

improvement proportional to the overall amount of air quality improvement to be

achieved by the area's attainment plan. The original preamble (79 FR 20642-20645)

states that contingency measures "should provide for emission reductions equivalent to

about one year of reductions needed for reasonable further progress (RFP). " The term

"reasonable further progress" is defined in Section 171(1) of the CAA as "such annual

incremental reductions in emissions of the relevant air pollutant as are required by this

part or may reasonably be required by the Administrator for the purpose of ensuring

attainment of the applicable NAAQS by the applicable date. "

40 CFR 51.1009 is explicit on how emissions reductions for RFP are to be calculated.

In essence, the calculation is a linear interpolation between base-year emissions and

attainment-year (full implementation) emissions. The Plan must then show that

emissions or air quality in the milestone year (or attainment year) are "roughly

equivalent" or "generally equivalent" to the RFP benchmark. As stated earlier in this

chapter, given the 2014 attainment year, there are no interim milestone RFP

requirements. The contingency measure requirements, therefore, only apply to the 2014

attainment year. In 2014, contingency measures must provide for about one year's

worth of reductions or air quality improvement, proportional to the overall amount of air

quality improvement to be achieved by the area's attainment plan.

The 2008 base year design value in the 24-hour PM2.5 attainment demonstration is 47.9

µg/m3, and the 2014 attainment year design value must be less than 35.5 µg/m3 (see

Chapter 5). Linear progress towards attainment over the six year period yields one

year's worth of air quality improvements equal to approximately 2 µg/m3. Thus,

contingency measures should provide for approximately 2 µg/m3 of air quality

improvements to be automatically implemented in 2015 if the Basin fails to attain the

24-hour PM2.5 standard in 2014.

Satisfvin~ the Contingency Measure Requirements

As stated above, the contingency measure requirement can be satisfied by already

adopted measures resulting in air quality improvements above and beyond those needed
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for attainment. Since the attainment demonstration need only show an attainment year

concentration below 35.5 µg/m3, any measures leading to improvement in air quality

beyond this level can serve as contingency measures. As shown in Chapter 5, the

attainment demonstration yields a 2014 design value of 34.28 µg/m3. The excess air

quality improvement is therefore approximately 1.2 µg/m3.

In addition to these air quality improvements beyond those needed for attainment, an

additional contingency measure is proposed that will result in emissions reductions

beyond those needed for attainment in 2014. Control Measure CMB-01 Phase I seeks to

achieve an additional two tons per day of NOx emissions reductions from the RECLAIM

market if the Basin fails to achieve the standard by the 2014 attainment date. CMB-01

Phase I is scheduled for near-term adoption and includes the appropriate automatic

trigger mechanism and implementation schedule consistent with CAA contingency

measure requirements. Taken together with the 1.2 µg/m3 of excess air quality

improvement described above, this represents a sufficient margin of "about one year's of

progress" and "generally linear" progress to satisfy the contingency measure

requirements. Note that based on the most recent air quality data at the design value site,

Mira Loma, the actual measured air quality is already better (by over 4 µg/m3 in 2011)

than that projected by modeling based on linear interpolation between base year and

attainment year.

To address U.S. EPA's comments regarding contingency measures, the excess air quality

improvements beyond those needed to demonstrate attainment should also be expressed

in terms of emissions reductions. This will facilitate their enforceability and any future

needs to substitute emissions reductions from alternate measures to satisfy contingency

measure requirements. For this. purpose, Table 6-2 explicitly identifies the portions of

emissions reductions from proposed measures that are designated as contingency

measures. Table 6-2 also includes the total equivalent basin-wide NOx emissions

reductions based on the PM2.5 formation potential ratios described in Chapter 5.
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TABLE 6-2

Emissions Reductions for Contingency Measures (2014)

ASSOCIATED
EMISSIONS
REllUCTIONS

MEASURE FROM
CONTINGENCY '~

'' MEASURES

(TUNS/DAY) I

BCM-O 1 —Residential 2.84(PM2.5)
Wood Burning'~Z

BCM-02 —Open 1.84(PM2.5)
Burning '°2

CMB-O 1— NOx 2 (NOx)
reductions from
RECLAIM

Total 71 (NOx~e~)3

l40% of the reductions from these measures, as shown in Table 4-2, are
designated for contingency purposes.

Z Episodic emissions reductions occurring on burning curtailment days.

3 NOx equivalent emissions based on PM2.5 formation potentials described in
Chapter 5 (Table 5-2). The PM2.S:NOx ratio is 14.83:1.

Transportation Control Measures

As part of the requirement to demonstrate that RACM has been implemented,

transportation control measures meeting the CAA requirements must be included in the

plan. Updated transportation control measures included in this plan attainment of the

federal 2006 24-hour PM2.5 standard are described in Appendix IV-C —Regional

Transportation Strategy &Control Measures.

Section 182(d)(1)(A) of the CAA requires the District to include transportation control

strategies (TCS) and transportation control measures (TCM) in its plans for ozone that

offset any growth in emissions from growth in vehicle trips and vehicle miles traveled.

Such control measures must be developed in accordance with the guidelines listed in

Section 1080 of the CAA. The programs listed in Section 1080 of the CAA include,

but are not limited to, public transit improvement projects, traffic flow improvement

projects, the construction of high occupancy vehicle (HOV) facilities and other mobile

source emission reduction programs. While this is not an ozone plan, TCMs may be
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Appendix IV-A: Stationary Source Control Measures

TABLE IV-A-1 (concluded)

Short-Term PM2.5 Control Measures

NUR113ER 'i~I~I~LG ~DOPTIOh~
IMPL~MENT,~T10N

~-
REDL'CTIO

PERIOD (TPD)

n.~-r ~3 #~r~-~

nrn., en., v~,r~ ct
> >

EDU-01 Further Criteria Pollutant Reductions from Ongoing Ongoing N/A f
(formerly Education, Outreach and Incentives [All
MCS-02, Pollutants]
MCS-03)

MCS-01 Application of All Feasible Measures Ongoing Ongoing TBD e
(formerly Assessment [All Pollutants]
MCS-07

a. ni,u~„o,i reuucuons are ~nc~uaea m me ~u- as a con[mgency measure.
b. Winter average day reductions based on episodic conditions and 75 percent compliance rate.
c. Reduction based on episodic day conditions.
d. Will submit into SIP once technically feasible and cost effective options are confirmed.
e. TBD are reductions to be determined once the technical assessment is complete, and inventory and control approach are

identified.
f. N/A are reductions that cannot be quantified due to the nature of the measure (e.g., outreach, incentive programs) ar if the

measure is designed to ensure reductions that have been assumed to occur will in fact occur.

It should be noted that the emission reduction targets for the proposed control measures
(those with quantified reductions) are established based on available or anticipated
control methods or technologies. However, emission reductions associated with
implementation of these and other control measures or rules in excess of the AQMP's
projected reductions can be credited toward the overall emission reduction targets for the
proposed control measures in this appendix.

Emission reductions associated with the District's SIP commitment to adopt and
implement emission reductions from sources under the District's jurisdiction are being
proposed. Once the SIP commitment is accepted, should there be emission reduction
shortfalls in any given year, the District would identify and adopt other measures to
make up the shortfall. Similarly, if excess emission reductions are achieved in a year,
they can be used in that year or carried over to subsequent years if necessary to meet
reduction goals. More detailed discussion on the District's SIP commitment is included
in Chapter 4 of the Fina12012 AQMP.

The following sections provide a brief overview of the specific source category types
targeted by short-term PM2.5 control measures.

Combustion Sources

This category includes one control measure that seeks further NOx emission reductions
from RECLAIM sources.

IV-A-2
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BOARD MEETING DATE: February 6, 2015 AGENDA NO. 22

PROPOSAL: Supplement to 24-hour PM2.5 State Implementation Plan for South
Coast Air Basin

SYNOPSIS: The purpose of this Supplement to the 24-hour PM2.5 SIP for the
South Coast Air Basin is to demonstrate attainment of the 2006 24-
hour PM2.5 National Ambient Air Quality Standard by 2015 under
Clean Air Act, Title 1, Part D, Subpart 4, along with updates to the
transportation conformity budgets, analysis of Reasonably
Available Control Measures/Reasonably Available Control
Technology, control measure commitments submitted in the 2012
AQMP, and other Subpart 4 requirements.

COMMITTEE: Mobile Source Committee, January 23, 2015, Reviewed

RECOMMENDED ACTIONS:
Adopt the attached resolution:
1. Determining that the Supplement to the 24-hour PM2.5 SIP for the South Coast Air

Basin is exempt from the requirements of CEQA; and
2. Approving the attached Supplement to the 24-hour PM2.5 SIP for the South Coast

Air Basin for Submittal into the SIP.

Barry R. Wallerstein, D.Env.
Executive Officer

BB EC:PF:MK

Background
The 2012 AQMP was approved by the SCAQMD Board in December 2012, with
additional amendments approved in February 2013, and was subsequently submitted to
CARB and the U.S. EPA for inclusion into the SIP. That plan demonstrated projected
attainment of the 2006 24-hour PM2.5 National Ambient Air Quality Standards
(NAAQS) (35 µg/m3) by 2014. However, a recent court decision (Natural Res. Def.
Council v. EPA, 706 F.3d 428 (D.C. Cir. 2013)) compels U.S. EPA to evaluate the 24-

teramoto
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ATTACHMENT F

UPDATED LIST OF CONTROL STRATEGY
COMMITMENTS



Attachment F: Updated List of Control Strategy Commitments

UPDATE OF COMMITMENTS

The short-term PM2.5 control measures in the 2012 AQMP included stationary source control

measures, technology assessments, an indirect source measure and one education and outreach

measure. The development of the control measures considered the emissions reductions and the

adoption and implementation dates that would result in attainment of the 2006 24-hour PM2.5

standard of 35 µg/m3. In some cases, only a range of possible emissions reductions could be

determined, and for some others, the magnitude of potential reductions could not be determined

at that time. The short-term PM2.5 control measures were presented in Table 4-2 (Chapter 4) of

the 2012 AQMP, and the following table, Table F-1 updates that information, thus replacing

Table 4-2 in the 2012 AQMP for inclusion in the 24-hour PM2.5 SIP. Note that these changes

do not affect the magnitude or timing of emission reductions commitments supporting the

attainment demonstration in the 2012 AQMP and this Supplement. The emission reduction

commitment for CMB-01 (Further NOx Reductions from RECLAIM) was as a contingency

measure only for PM2.5, and thus does not affect the attainment demonstrations.

The measures target a variety of source categories: Combustion Sources (CMB), PM Sources

(BCM), Indirect Sources (IND), Educational Programs (EDU) and Multiple Component Sources

(MCS).

Two PM2.5 control measures, BCM-01 (Furkher Reductions from Residential Wood Burning

Devices) and BCM-02 (Further Reductions from Open Burning), were adopted in 2013 in the

form of amendments to Rules 445 (Wood Burning Devices) and 444 (Open Burning),

respectively. Together, these amendments generated a total of 11.7 tons of PM2.5 per day

reductions on an episodic basis. Control measure CMB-01 (Further NOx Reductions from

RECLAIM), which was submitted as a contingency measure, is anticipated to be considered by

the SCAQMD Governing Board in the first half of 2015. The rulemaking process for control

measure IND-01 (Backstop Measure for Indirect Sources of Emissions from Ports and Port-

Related Facilities) is underway, with anticipated SCAQMD Governing Board consideration in

2015 and the technology assessment for control measure BCM-04 (Further Ammonia Reductions

from Livestock Waste) will now be adopted in the 2015 to 2016 timeframe with rulemaking to

follow, if technically feasible and cost-effective. The BCM-03 (Emission Reductions from

Under-Fired Charbroilers) technology assessment is ongoing and is expected to be completed by

2015 with rule development to follow by 2017.

Pursuant to CAA Section 172(c)(9), SIPS are required to include contingency measures to be

undertaken if the area fails to make reasonable further progress or attain the NAAQS by the

attainment date. The contingency measures "should provide for emission reductions equivalent

to about one year of reductions needed for reasonable further progress (RFP)" (79 FR 20642-

20645) The 2012 AQMP relied on excess air quality improvement from the control strategy as

well as potential NOx reductions from control measure CMB-01 (Further NOx Reductions from

F -1 January 201 S
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BOARD MEETING DATE: February 6, 2015 AGENDA NO. 22

PROPOSAL: Supplement to 24-hoax PM2.5 State Implementation Plan for South
Coast Air Basin

SYNOPSIS: The purpose of this Supplement to the 24-hour PM2.5 SIP for the
South Coast Air Basin is to demonstrate attainment of the 2006 24-
hour PM2.5 National Ambient Air Quality Standard by 2015 under
Clean Air Act, Title 1, Part D, Subpart 4, along with updates to the
transportation conformity budgets, analysis of Reasonably
Available Control Measures/Reasonably Available Control
Technology, control measure commitments submitted in the 2012
AQMP, and other Subpart 4 requirements.

COMMITTEE: Mobile Source Committee, January 23, 2015, Reviewed

RECOMMENDED ACTIONS:
Adopt the attached resolution:
1. Determining that the Supplement to the 24-hour PM2.5 SIP for the South Coast Air

Basin is exempt from the requirements of CEQA; and
2. Approving the attached Supplement to the 24-hour PM2.5 SIP for the South Coast

Air Basin for Submittal into the SIP.

Barry R. Wallerstein, D.Env.
Executive Officer

BB EC:PF:MK

Background
The 2012 AQMP was approved by the SCAQMD Board in December 2012, with
additional amendments approved in February 2013, and was subsequently submitted to
CARB and the U.S. EPA for inclusion into the SIP. That plan demonstrated projected
attainment of the 2006 24-hour PM2.5 National Ambient Air Quality Standards
(NAAQS) (35 µg/m3) by 2014. However, a recent court decision (NatuYal Res. Def.
Council v. EPA, 706 F.3d 428 (D.C. Cir. 2013)) compels U.S. EPA to evaluate the 24-
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Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor

Requirements

BACKGROUND

PM2.5 has four major precursors, other than direct PM2.5 emissions, that may contribute to the

development of the ambient PM2.5: ammonia, NOx, SOx, and VOC. The 2012 AQMP

modeling analysis resulted in a set of ratios that reflect the relative amounts of ambient PM2.5

improvements expected from reductions of PM2.5 precursors emissions. For instance, Table 5-2

in Chapter 5 of the 2012 AQMP demonstrates that one ton of VOC emission reductions is only

30 percent as effective as one ton of NOx for lowering 24-hour PM2.5 concentrations. VOC

reductions are only four percent and two percent as effective as SOx and direct PM2.5

reductions, respectively, on a per ton basis. Thus, VOC controls have a much less significant

impact on ambient 24-hour PM2.5 levels relative to other PM2.5 precursors.

EMISSIONS CONTRIBUTION

While similar relative contributions to PM2.5 have not been developed for ammonia, the mass

contributions of ammonium sulfate and ammonium nitrate are accounted for in the SOx and NOx

contributions. This essentially assumes that PM2.5 formation in the basin is not ammonia

limited with sufficient ammonia in the atmosphere to combine with available nitrates and

sulfates. Under these conditions, ammonia controls are much less effective at reducing ambient

PM2.5 levels than oth?r precursors.

While the 2012 AQMP ammonia emissions inventory was close to 100 ton per day (TPD), the

inventory was highly variable in terms of source contributions and spatial distribution throughout

the Basin. As presented in Table E-1, major sources accounted for 1.7 TPD or less than 2

percent of the Basin inventory. Furthermore, only four major source emitters were noted in the

inventory with the single highest major source accounting for less than 0.50 TPD direct

emissions. All four major sources are located in the western Basin.

TABLE E-1

VOC and Ammonia Emissions Contributions

POLLUTANT ALL SOURCES
(Tons Per Day)(Tons

MAJOR SOURCES
Per Day)

1tELATIVE
CONTRIBUTION

VOC 451' 8.OZ 1.8%

Ammonia 993 1.7z 1.7%

1 2012 AQMP -Appendix III: Base and Future Year Emission Inventory; 2014 Annual Average Emissions by Source

Category in.South Coast Air Basin

2 2013 SCAQMD Annual Emission Reporting

3 ARB Almanac 2013 —Appendix B: County Level Emissions and Air Quality by Air Basin; County Emission Trends

E -1 January 2015



Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor

Requirements

Prior to the 2003 AQMP, significant effort was undertaken to develop inter-pollutant trading

ratios to meet NSR emissions reduction goals. The primary mechanism was to reduce SOx to

offset PM emissions. Aerosol chemical mechanisms embedded in box and regional modeling

platforms where used to estimate the formation rates of ammonium sulfate from local sulfur

emissions to establish a SOx emissions to PM formation ratio. The analyses determined that the

influence of ammonia emissions was spatially varying where coastal-metro zone (west Basin)

trading ratios of SOX to PM valued more than 5:1 per unit SOx emissions to PM, Conversely,

eastern Basin ratios valued 1:1 since ammonia emissions were abundant and all SOx emissions

were likely to rapidly transform to particulate ammonium sulfate. The inter-pollutant trades

made during this time were reviewed by U.S. EPA and were included by reference to the EPA

sponsored Inter-Pollutant Trading Working Group4.

As part of the controls strategy evaluation for future PM2.5 attainment, additional set of analyses

were conducted to test the potential impact of the use of SCR as a NOx control mechanism for

mobile sources in the Basin. The analyses assumed that light as well as heavy duty diesels

would use the control equipment potentially resulting in a 78-85 percent increase in ammonia

from those source categories. The results of the analysis, presented at the September 24, 2010

SCAQMD Mobile Source Committee Meetings, indicated that a 10 TPD increase in ammonia

would result in a net 0.22 µg/m3 increase in regional PM2.5 concentrations. The emissions

mostly followed heavy traffic corridors including freeways and major arterials. Regardless, the

minimal PM2.5 simulated increase from a 10 percent increase in the Basin inventory reflected

the degree of saturation of ammonia in the Basin and minimal sensitivity of changes in ammonia

emissions to PM2.5 production.

During the development of the 2012 AQMP, a sensitivity analysis was conducted to test the

potential impact of using a feed supplement applied to dairy cows on a forecasted basis that

would reduce bovine ammonia emissions by 50 percent. The analysis focused on the Mira Loma

area where more than 70 percent of the Basin's dairy emissions originate. In the sensitivity

analysis a total of 2.9 TPD emissions were reduced from 103 dairy sources, or an average of

0.028 TPD per source (roughly one tenth of major source threshold)6. Since the Mira Loma

monitoring station was embedded among the dairy sources, the reduction of the ground level

emissions resulted in an approximate 0.16 µg/m3 reduction in PM2.5. As in the aforementioned

analyses, the reduction in regional ammonia emissions resulted in a minimal PM2.5 impact per

ton emissions reduced.

and Forecasts 2012 Emissions. NOTE: 2012 AQMP —Appendix III provides 2014 Annual Average of 102 tpd of NH3; the
relative contribution would not change (1.7/102 = 1.7%)
4 "Preliminary Assessment of Methods for Determining Interpollutant Offsets", Coaespondence with Scott Bohning U.S. EPA
Region IX, May 6, 2002.

5 "Impact of Higher On- and Off-road Ammonia Emissions on Regional PM2.5," Item 3, SCAQMD, Mobile Source Committee,
September 24, 2010.
~ "2008 24-hour PM2.5 Model Performance/Preliminary Attainment Demonstration," Item #2, Scientific Technical Modeling
Peer Group Advisory Committee, June 14, 2012.

E -2 January 2015



A#achment E: CAA, Subpart 4, Section 189(e) And Other Precursor
Requirements

Thus, ammonia controls also have a much less significant impact on 24-hour PM2.5 exceedances

than other precursors. Note however, that the effect on annual PM2.5 levels will be further

evaluated in the 2016 AQMP.

SECTION 189(E)

Clean Air Act (CAA), Title I, Part D, Subpart 4, Section 189(e) states that control requirements

applicable to plans in effect for major stationary PM sources shall also apply to major stationary

sources of PM precursors, except where such sources does not contribute significantly to PM

levels which exceed the standard in the area. According to the U.S. EPA, a major source in a

nonattainment area is a source with emission of any one air pollutant greater than or equal to the

major source thresholds in a nonattainment area. This threshold is generally 100 tons per year

(tpy) or lower depending on the nonattainment severity for all sources. Emissions are based on

"potential to emit" and include the effect of add-on emission control technology, if enforceable

(must be able to show continual compliance with the limitation or requirement).

Major stationary sources of NOx and SOx are already subject to emission offsets (e.g.,

Regulation XX (RECLAIM) and Regulation XII (New Source Review)). Thus, to demonstrate

compliance with CAA Subpart 4, Section 189(e), an analysis was conducted of the emissions of

VOC and ammonia from major stationary sources during rule development of amended Rule

1325 (Federal PM2.5 New Source Review Program) approved by the SCAQMD Governing

Board on December 5, 2014 (http://www.agmd.~;ov/docsldefault-source/A~endas/Governing

Board/2014/2014-dec5-038.pdf?sfvrsn=2). That analysis concluded that VOC and ammonia

from major sources (emitting 100 tpy or greater) contribute less than 2% of the overall Basin-

wide VOC and ammonia emissions (Table E-1), and by extension, do not contribute significantly

to PM levels. Furthermore, both VOC and ammonia are subject to requirements for Best

Available Control Technology (BACT) under existing New Source Review (NSR) at a zero

threshold, so those emission will still be minimized. This analysis was also included in the final

approved staff report for PAR 1325.

!esr~. _ . , , . !~er.~srss.. err.~.~•es~ • . n~s!r~se:rsrr.~:

NEW SOURCE REVIEW

Because ammonia from major stationary sources does not significantly contribute to PM levels

(see Table E-1), ammonia emission sources have not historically been subject to NSR offset

requirements. However, for permitted ammonia sources, SCAQMD Rule 1303 (NSR

Requirements) requires denial of "the Permit to Construct for any relocation, or for any new or

E -3 January 20l S



Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor
Requirements

modified source which results in an emission increase of any nonattainment air contaminant, any

ozone depleting compound, or ammonia, unless BACT is employed for the new or relocated

source or for the actual modification to an existing source." No new major stationary source of

ammonia is expected to be introduced to the region given that these new sources would be

subject to BACT requirements (under SCAQMD Rule 1303 (NSR Requirements), BACT shall be

at least as stringent as Lowest Achievable Emissions Rate (LAER) as defined in the federal

Clean Air Act Section 171(3) [42 U.S.C. Section 7501(3)]). As mentioned above, there are

currently only four major sources of ammonia (emitting more than 100 tons per year) in the

South Coast Air Basin. If these sources were new to the region, they would be subject to BACT

as stringent as LAER and not expected to reach 100 tons per near so as to be classified as a major

source, thus not subject to NSR offset requirements.

However unlikely even if new or modified major sources of ammonia increase ammonia

emissions in the Basin the ammonia contribution from major sources in the South Coast Air

Basin will still not be a significant contributor to PM2.5 levels liven that all current major

sources of ammonia account for less than two percent of the overall ammonia emissions

inventory For instance in the extremelyunlikely event that ammonia emissions from major

sources double, they would still contribute less than five percent of the overall ammonia

inventory.

E -4 January 20l S



ATTACHMENT A
RESOLUTION NO. 12-19

A Resolution of .the South Coast Air Quality Management
District (AQMD or District) Governing Board Certifying the Final Program
Environmental Impact Report for the 2012 Air Quality Management Plan
(AQMP), adopting the Draft Final 2Q12 AQMP, to be referred to after
adoption as the Final 2012 AQMP, and to be submitted into the California
State Implementation Plan.

WHEREAS, the U.S. Environmental Protection Agency (U.S. EPA)
promulgated a 24-hour fine particulate matter (PM2.5) national ambient air quality
standard (NAAQS or standard) in 2006, and 8-hour ozone NAAQS in 1997,
followed up by implementation rules which set forth the classification and
planning requirements for State Implementation Plans (SIP); and

WHEREAS, the South Coast Air Basin was classified as
nonattainment for the 2006 24-hour PM2.5 standard on December 14, 2009, with
an attainment date by December 14, 2014; and

WHEREAS, the U.S. EPA revoked the 1-hour ozone standard
effective June 15, 2005, but on September 19, 2012 issued a proposed call for a
California SIP revision for the South Coast to demonstrate attainment of the 1-
hour ozone standard; and ~,.~

p~~n,~~'
WHEREAS, the 1997 8-hour ozone standard became effective on iy ~

June 15, 2004, with an attainment date for the South Coast of June 15, 2024; and

WHEREAS, the South Coast Air Basin was classified as "extreme"
nonattainment for 8-hour ozone for the 1997 standard with attainment dates by
2024; and

WHEREAS, EPA approved the South Coast SIP for 8-hour ozone on
March 1, 2012; and

WHEREAS, the federal Clean Air Act requires SIPS for regions not
in attainment with the NAAQS be submitted no later than three years after the
nonattainment area was designated, whereby, a SIP for the South Coast Air Basin
must be submitted for 24-hour PM2.5 by December 14, 2012; and

WHEREAS, the South Coast Air Quality Management District has
jurisdiction over the South Coast Air Basin and the desert portion of Riverside
County known as the Coachella Valley; and

1

teramoto
Text Box
ATTACHMENT 21.



WHEREAS, 40 Code of Federal Regulations (CFR) Part 93 requires

that transportation emission budgets for certain .criteria pollutants be specified in

the SIP, and

WHEREAS, 40 CFR Part 93,118(e)(4)(iv) requires a demonstration

that transportation emission budgets submitted to U.S. EPA are "consistent with

applicable requirements for reasonable further progress, attainment, or"

maintenance (whichever is relevant to the given implementation plan submission);

and

WHEREAS, the South Coast Air Quality Management District is

committed to comply with the requirements of the federal Clean Air Act; and

WHEREAS, the Lewis-Presley Air Qualit~~ Management Act

requires the District's Governing Board adopt an AQMP to achieve and maintain

all state and federal air quality standards; to contain deadlines for compliance with

federal primary ambient air quality standards; and to achieve the state standards

and federal secondary air quality standards by the application of all reasonably

available control measures, by the earliest date achievable (Health and Safety

Code Section 40462) and the California Clean Air Act requires the District to

endeavor to achieve and maintain state ambient air quality standards for ozone,

carbon monoxide, sulfur dioxide, and nitrogen dioxide by the earliest practicable

date (Health and Safety Code Section 40910); and

WHEREAS, the California Clean Air Act requires a nonattainment

area to evaluate and, if necessary, update its AQMP under Health &Safety Code

§40910 triennially to incorporate the most recent available technical information;

and

WHEREAS, the South Coast Air Quality Management District

Governing Board is committed to comply with the requirements of the California

Clean Air Act; and

WHEREAS, the South Coast Air Quality Management District is

unable to specify an attainment date for state ambient air quality standards for 8-

hour ozone, PM2.5, and PM10, however, the 2012 AQMP, in conjunction with

earlier AQMPs contains every feasible control strategy and measure to ensure

progress toward attainment and the AQMP will be reviewed and revised to ensure

that progress toward all standards is maintained; and

WHEREAS, the 2012 AQMP must meet all applicable requirements
of state law and the federal Clean Air Act; and

2



WHEREAS, the South Coast Air Quality Management District
Governing Board is committed to achieving healthful air in the South Coast Air
Basin and all other parts of the District at the earliest possible date; and

WHEREAS, the 2012 AQMP is the result of 17 months of staff
work, public review and debate, and has been revised in response to public
comments; and

WHEREAS, the 2012 AQMP incorporates updated emissions
inventories, ambient measurements, new meteorological episodes, improved air
quality modeling analyses, and updated control strategies by the District, and the
Southern California Association of Governments (SCAG) and will be forwarded
to the California Air Resources Board (GARB) for any necessary additions and
submission to EPA; and

WHEREAS, as part of the preparation of an AQMP, in conjunction
or coordination with public health agencies such as GARB and the Office of
Environmental Health Hazard Assessment (OEHHA), a report has been prepared
and peer-reviewed by the Advisory Council on the health impacts of particulate
matter air pollution in the South Coast Air Basin pursuant to California Health and
Safety Code § 40471, which has been included as part of Appendix I (Health
Effects) of the 2012 AQMP together with any required appendices; and

WHEREAS, the 2012 AQMP establishes transportation conformity
budgets for the 24-hour PM2.5 standard based on the latest planning assumptions;
and

WHEREAS, the AQMP satisfies all the attainment deadlines for
federal ambient air quality standards for 24-hour PM2.5 and 1-hour ozone
NAAQS; and

WHEREAS, the 2012 AQMP satisfies the planning requirements set
forth in the federal and California Clean Air Acts; and

WHEREAS, the 2012 AQMP includes the 24-hour PM2.5
attainment demonstration plan, reasonably available control measure (RACM) and
reasonably available control technology (R.ACT) determinations, and
transportation conformity budgets for the South Coast Air Basin; and

WHEREAS, the 2012 AQMP updates the U.S. EPA approved 8-
hour ozone control plan with new measures designed to reduce reliance on the
federal Clean Air Act (CAA) Section 182(e)(5) long-term measures for NOx and
VOC reductions; and

3



WHEREAS, in order to reduce reliance on the CAA Section

182(e)(5) long-term measures, the SCAQMD will need emission reductions from
sources outside of its primary regulatory authority and from sources that may lack,

in some cases, the financial wherewithal to implement technology with reduced air

pollutant emissions; and

WHEREAS, a majority of the measures identified to reduce reliance
on the CAA Section 182(e)(5) long-term measures rely on continued and sustained
funding to incentivize the deployment of the cleanest on-road vehicles and off-

road equipment; and

WHEREAS, the 2012 AQMP includes a new demonstration of 1-

hour ozone attainment (Appendix VII) and vehicle miles travelled (VMT)

emissions offsets (Appendix VIII), as per recent proposed U.S. SPA requirements;
and

WHEREAS, the South Coast Air Quality Management District

Governing Board finds and determines with certainty that the 2012 AQMP is
considered a "project" pursuant to CEQA; and

WHEREAS, pursuant to the California Environmental Quality Act

(CEQA) a Notice of Preparation (NOP) of a Draft Program Environmental Impact

Report (PEIR) and Initial Study for the 2012 AQMP was prepared and released for
a 30-day public comment period, preliminarily setting forth the potential adverse

environmental impacts of adopting and implementing the 2012 AQMP; and

WHEREAS, pursuant to CEQA a Draft PEIR on the 2012 AQMP
(State Clearinghouse Number 2012061093), including the NOP and Initial Study
and responses to comments on the NOP and Initial Study, was prepared and
released fora 45-day public comment period, setting forth the potential adverse
environmental impacts of adopting and implementing the 2012 AQMP; and

WIIEREAS, the Draft PEIR on the 2012 AQNIP included an
evaluation of project-specific and cumulative direct and indirect impacts from the
proposed project and four project alternatives; and

WHEREAS, the AQMD staff reviewed the 2012 AQMP and
determined that it may have the potential to generate significant adverse
environmental impacts; and

WHEREAS, the Draft PEIR on the 2U 12 AQMP has been revised
based on comments received and modifications to the draft 2012 AQMP and all
comments received were responded to, such that it is now a Final PEIR on the
2012 AQMP; and
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WHEREAS, the Governing Board finds and determines, taking into
consideration the factors in §(d)(4)(D) of the Governing Board Procedures, that
the modifications that have been made to 2012 AQMP, since the Draft PEIR on
the 2012 AQMP was made available for public review would not constitute
significant new information within the meaning of the CEQA Guidelines; and

WHEREAS, none of the modifications to the 2012 AQMP alter any
of the conclusions reached in the Draft PEIR on the 2012 AQMP, nor provide new
information of substantial importance that would require recirculation of the Draft
PEIR on the 2Q12 AQNLP pursuant to CEQA Guidelines §15088.5; and

WHEREAS, it is necessary that the adequacy of the Final PEIR on
the 2012 AQMP be determined by the AQMD Governing Board prior to its
certification; and

WHEREAS, it is necessary that the adequacy of responses to all
comments received on the Draft PEIR on the 2012 AQMP be determined prior to
its certification; and

WHEREAS, it is necessary that the AQMD prepare Findings and a
Statement of Overriding Considerations pursuant to CEQA Guidelines §§15091
and 15093, respectively, regarding adverse environmental impacts that cannot be
mitigated to insignificance; and,

WHEREAS, Findings and a Statement of Overriding Considerations
have been prepared and are included in Attachment 2 to this Resolution, which is
attached and incorporated herein by reference; and

WHEREAS, the provisions of Public Resources Code §21081.6 —
Mitigation Monitoring and Reporting -require the preparation and adoption of
implementation plans for monitoring and .reporting measures to mitigate adverse
environmental impacts identified in environmental documents; and

WHEREAS, staff has prepared such a plan . which sets forth the
adverse environmental impacts, mitigation measures, methods, and procedures for
monitoring and reporting mitigation measures, and agencies responsible for
monitoring mitigation measure, which is included as Attachment 2 to the
Resolution and incorporated herein by reference; and

WHEREAS, the South Coast Air Quality Management District
Governing Board voting on this Resolution has reviewed and considered the Final
Program Environmental Impact Report on the 2012 AQMP, including responses to
comments on the Draft Program Environmental Impact Report on the 2012
AQMP, the Statement of Findings, Statement of Overriding Considerations, and
the Mitigation Monitoring and Reporting Plan; and
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WHEREAS, the Draft Socioeconomic Report on the 2012 AQMP
was prepared and released for public review and comment; and

WHEREAS, the Draft Socioeconomic Report for the 2012 AQMP is
revised based on comments received and modifications to the Draft 2012 AQMP
such that it is now a Draft Final Socioeconomic Report for the 2012 AQMP; and

WHEREAS, the 2012 AQMP includes every feasible measure and
an expeditious adoption schedule; and

WHEREAS, the CARB and the U.S. EPA have the responsibility to
control emissions from motor vehicles, motor vehicle fuels, and non-road engines
and consumer products which are primarily under their jurisdiction representing
over 80 percent of ozone precursor emissions in 2023; and

WHEREAS, significant emission reductions must be achieved from
sources under state and federal jurisdiction for the South Coast Air Basin to attain
the federal air quality standards; and

WHEREAS, the formal deadline for submission of the 24-hour
PM2.5 attainment plan is December 14, 2012, and the formal deadline for
submission of the 1-hour ozone SIP revision is expected to be late 2013 or early
2014, but since the emissions inventory and control strategy for ozone has already
been developed for the 2012 AQMP, and attaining the 1-hour ozone standard can
rely nn the same strategy for the 8-hour ozone standard, an attainment
demonstration for the 1-hour ozone standard is included as an Appendix to the
2012 AQMP; and

WHEREAS, the 1-hour ozone attainment demonstration (Appendix
VII) uses the same base year (2008) and future year inventories as presented in
Appendix III of the 2012 AQMP and satisfies the pre-base year offset requirement
by including pre-base year emissions in the growth projections, consistent with 40
CFR § 51.165(a)(3)(i)(C)(1), as described on page III-2-54 of Appendix III of the
2012 AQMP.

WHEREAS the South Coast Air Quality Management District
Governing Board hereby requests that CARB commit to submitting contingency
measures as required by Section 182(e)(5) as necessary to meet the requirements
for demonstrating attainment of the 1-hr ozone standard; and

WHEREAS, the South Coast Air Quality Management District
Governing Board directs staff to move expeditiously to adopt and implement
feasible new control measures to achieve long-term reductions while meeting all
applicable public notice and other regulatory development requirements; and



WHEREAS, the South Coast Air Quality Management District has
held six public workshops on the Draft 2012 AQMP, one public workshop on the
Draft Socioeconomic Report, four public hearings throughout the four-county
region in September on the Revised Draft 2012 AQMP, 14 AQMP Advisory
.Group meetings, 11 Scientific, Technical, and Modeling, Peer Review Advisory
Group meetings, four public hearings in November throughout the four-county
region on the Draft Final 2012 AQMP, and one adoption hearing pursuant to
section 40466 of the Health and Safety Code; and

WHEREAS, pursuant to section 40471(b) of the Health and Safety
Code, as part of the six public workshops on the Draft 2012 AQMP, four public
hearings on the Revised Draft 2012 AQMP, the four public hearings on the Draft
Final 2012 AQMP, and adoption hearing, public testimony and input were taken
on Appendix I (Health Effects); and

WHEREAS, the record of the public hearing proceedings is located
at South Coast Air Quality Management District, 21865 Copley Drive, Diamond
Bar, California 91765, and the custodian of the record is the Clerk of the Board;
and

WHEREAS, an extensive outreach program took place that included
over 75 meetings with local stakeholders, key government agencies, focus groups,
topical workshops, and over 65 presentations on the 2012 AQMP provided; and

WHEREAS, the record of the CEQA proceedings is located at South
Coast Air Quality Management District, 21865 Copley Drive, Diamond Bar,
California 91765, and the custodian of the record is the Assistant Deputy
Executive Officer, Planning, Rule Development, and Area Sources.

NOW, THEREFORE BE IT RESOLVED, that the South Coast Air
Quality Management District Governing Board does hereby certify that the Final
PEIR for the 2012 AQMP including the responses to comments has been
completed in compliance with the requirements of CEQA and finds that the Final
PEIR on the 2012 AQMP, including responses to comments, was presented to the
AQNID Governing Board, whose members reviewed, considered and approved the
information therein prior to acting on the 2012 AQMP; and finds that the Final
PEIR for the 2012 AQMP reflects the AQMD's independent judgment and
analysis; and

BE IT FURTHER RESOLVED, that the District will develop, adopt,
submit, and implement the short-term PM2.5 control measures as identified in
Table 4-2 and the 8-hour ozone measures in Table 4-4 of Chapter 4 in the 2012
AQMP (Main Document) as expeditiously as possible in order to meet or exceed
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the commitments identified in Tables 4-10 and 4-11 of the 2012 AQMP (Main
Document), and to substitute any other measures as necessary to make up any
emission reduction shortfall.

BE IT FURTHER RESOLVED, the District commits to update
AQMP emissions inventories, baseline assumptions and control measures as
needed to ensure that the best available data is utilized and attainment needs are
met.

BE IT FURTHER RESOLVED, the District commits to conduct a
review of its socioeconomic analysis methods during 2013, convene a panel. of
experts, and update assessment methods and approaches, as appropriate.

BE IT FURTHER RESOLVED, the District commits to continue
working with the ports on the implementation of control measure IND-01
(Backstop Measure for Indirect Sources of Emissions from Ports and Port-Related
Sources).

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to enhance outreach and education efforts related to the "Check before
you Burn" residential wood burning curtailment program, and to expand the
current incentive programs for gas log buydown and to include potentially wood
stove replacements working closely with U.S. EPA and other stakeholders.

BE IT FURTHER RESOLVED, that the South Coast Air QualitX
~. ~ a.'l~ Management District Governing Board does hereby direct staff to work in

conjunction with CARB to provide annual reports to U S EPA describi~
progress towards meeting Section 182(e~(5) emission reduction commitments

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, pursuant to the requirements of Title 14
California Code of Regulations, does hereby adopt the Statement of Findings
pursuant to § 15091, and adopts the Statement of Overriding Considerations
pursuant to § 15093, included in Attachment 2 and incozporated by reference; and

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, does hereby adopt the Mitigation
Monitoring and Reporting Plan, as required by Public Resources Code, Section
21081.6, attached hereto and incorporated by reference; and

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board finds that the mobile source control
measures contained in Appendix IV-B are technically feasible and cost-effective
and requests that CARB consider them in any future incentives programs or
rulemaking.
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BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board does hereby direct staff to work with state
agencies and state legislators, federal agencies and U.S. Congressional and Senate
members to identify funding sources and secure funding for the expedited
replacement of older existing vehicles and off-road equipment to help reduce the
reliance on the CAA Section 182(e)(5) long-term measures.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board finds that transportation emission budgets
are "consistent with applicable requirements for reasonable further progress,
attainment, or maintenance (whichever is relevant to the given implementation
plan submission)" pursuant to 40 CFR 93.118(e)(4)(iv).

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to finalize the 2012 AQMP including the main document, appendices, and
related documents as adopted at the December 7, 2012 public hearing.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, whose members reviewed, considered and
approved the information contained in the documents listed herein, adopts the
2012 AQMP dated December 7, 2012 consisting of the document entitled 2012
AQMP as amended by the final changes set forth by the AQMD Governing Board
and the associated documents listed in Attachment 1 to this Resolution, the Draft
Final Socioeconomic Report for the 2012 AQMP; the Final Program EIR for the
2012 AQMP, and the Statements of Findings and Overriding Considerations and
Mitigation Monitoring Plan (Attachment 2 to this Resolution).

BE IT FURTHER RESOLVED, the Executive Officer is hereby
directed to work with CARB and the U.S. EPA to ensure expeditious approval of
this 2012 AQMP for PM2.5 and 1-hour ozone attainment.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP serve as the
SIP revision submittal for the 24-hour PM2.5 attainment demonstration plan
including the RACM/RACT determinations for the PM2.5 standard for the South
Coast Air Basin, and the PM2.5 Transportation Conformity Budgets for the South
Coast Air Basin.

BE IT FURTHER RESOLVED, that the South Coast Air .Quality
Management District Governing Board, requests that the 2012 AQMP (Appendix
VII) serve as the SIP revision submittal for the 1-hour ozone NAAQS attainment
demonstration.
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BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP (Appendix
VIII) serve as the SIP revision submittal for a revised VMT emissions offset
demonstration as required under Section 182(d)(1)(A) for both the 1-hour ozone
and R-hour ozone SIPs for the South Coast Air Basin.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP serve as an
update to the approved 2007 8-hour ozone SIP for the South Coast Air Basin with
specific control measures designed to further implement the 8-hour ozone SIP and
reduce reliance on Section 182(e)(5) long term measures.

BE IT FURTHER RESOLVED, that the 2012 AQMP does not serve
as a revision to the previously approved 8-hour ozone SIP with respect to
emissions inventories, attainment demonstration, RFP, and transportation
emissions budgets or any other required SIP elements.

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to forward a copy of this Resolution, the 2012 AQNIP and its appendices
as amended by the final changes, to CARB, and to request that these documents be
forwarded to the U.S. EPA for approval as part of the California State
Implementation Plan. In addition, the Executive Officer is directed to forward a
copy of this Resolution, comments on the 2012 AQMP and responses to
comments, public notices, and any other information requested by the U.S. EPA
for informational purposes.

Attachments

AYES: Benoit, Burke, Cacciotti, Gonzales, Loveridge, Lyou, Mitchell,
Nelson, Parker, Pulido, and Yates.

NOES: None.

ABSTAIN: None.

ABSENT: Antonovich and Perry.

Dated: / ~ ~ ~- ~ C'l~ --
'~~ ~_ ~

Clerk of the District Board
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ATTACHMENT 1

The Fina12012 Air Quality Management Plan submitted for the South Coast Air
Quality Management District Governing Board's consideration consists of the
documents entitled:

• Draft Fina12012 AQMP (Attachment B) including the following appendices:

■ Appendix I -Health Effects
■ Appendix II -Current Air Quality
■ Appendix III -Base and Future Year Emission Inventory
■ Appendix N (A) -District's Stationary Source Control Measures
■ Appendix IV (B) -Proposed 8-Hour Ozone Measures
■ Appendix IV (C) -Regional Transportation Strategies &Control Measures
■ Appendix V -Modeling &Attainment Demonstrations
■ Appendix VI -Reasonably Available Control Measures (RACM)

Demonstration
■ Appendix VII - 1-Hour Ozone Attainment Demonstration
■ Appendix VIII - VMT Offset Requirement Demonstration

~ Comments on the 2012 Air Quality Management Plan, and Responses to
Comments (November 2012) — (Attachment C)

• Final Program Environmental Impact Report for the 2012 Air Quality
Management Plan (Attachment D)

■ Findings, Statement of Overriding Considerations, and Mitigation
Monitoring and Reporting Plan (Attachment 2 to the Resolution)

• Draft Final Socioeconomic Report for the 2012 Air Quality Management Plan
(Attachment E)

• Changes to Control Measures IND-01, CMB-01, CTS-01 and CTS-04
(Attachment F)



State of California
AIR RESOURCES BOARD

SOUTH COAST AIR BASIN 2012 PM2.5 AND OZONE.STATE IMPLEMENTATION PLANS

Resolution 13-3

January 25, 2013

Agenda Item No.: 13-2-2

WHEREAS, the Legislature in Health and Safety Cade sectifln 39602 has
designated the State Air Resources Board (ARB or Board)'as the air pollution control
agency for al! purposes set forth in federal law;

WHEREAS, the ARB is responsible for preparing the State Implementation Plan
(SIP) for attaining and maintaining the National-Ambient.Air Quality~Standards -
{standards) as required by the federal Clean Air Act (Act) (42 U.S.C. section 7401 et
seq.), and to this end is directed by Health -and Safety Code section 39602 to
coordinate the activities of all local and rEgionaf air pollution control and air quality
management districts districts) as necessary to comply with the Act;

WHEREAS, section 41650 of the Healtf~ and Safety Code requires the ARB to _
approve the nonattainrnent area plan adopted by a district as part of the SIP unless
fhe Board finds, after a public hearing, that the plan does not meet the requirements
of the Act;

WHEREAS, the ARB has responsibility for ensuring that the dis#rids meet their
responsibilities under the Act pursuant to sections 39002, 39500, 39602, and 41650
of the Health ar~d Safety Code;

WHEREAS, tfie ARB is authorized by section 39600 of the Health and Safety Code
to do such acts as may be necessary for the proper'execution of its powers and
duties;

WHEREAS, sections 39595 and 39516 of the Health and Safety Code provide that
any duty may be delegated to~the Board's Executive Officer as the Board deems
appropriate;

WHEREAS, the districts F~ave primary responsibility for controlling air pollution from
non-vehicular sources and for adopting control measures, rules, and regulations to
attain the standards within their boundaries pursuant to sections 39002, 40000,
40001, 40701, 40702, and 41650 ofi the Health and Safety Cade;
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Resolution T3-3 2

WHEREAS, the South Coast Air Basin {SCAB or Basin) includes Orange County,
the southwestern two-thirds of Los Angeles County, southwestern San Bernardino
County, and western Riverside County; .

WHEREAS, the South Coast Air Quality Management District (District) is the local
air district with jurisdiction over the SCAB, purs~aanfi to sections 40410 and 40413 of
the Health and Safety Code;

WHEREAS, the Southern California Association of Governments (SCAG) is the
regional transportation agency for the SCAB and Coachella Valley and -has
responsibility for preparing and implementing transportation control measures to
reduce vehicle trips, vehicle use, vehicle miles traveled, vehicle idling and #raffc
congestion far the purpose of reducing motor vehicle emissions pursuant to sections
40460(b) and 40465 of the Health and Safety Code;

WHEREAS, section 40463(b) of the Health and Safety Cade specifies that the
District board must establish a carrying capacity -the maximum level of emissions
which would enable-the-attainment and maintenance of-an ambien# air quality --
standard for apollutant -for the Sough Coast Air Basin with the activE participation of
SCAG;

WHEREAS; the South Coast 2012 Air Quality Management Plan (AQMP) includes
State Implementation Plan {SIP) amendments for fine particulate matter (PM2.5) and
ozone;

WHEREAS, in July 1997, tf~e United States Environmental Profiection Agency
(U.S. EPA} promulgated 24-hour and annual standards far PM2.5 of 65 micrograms
per cubic meter (ug/m3) and 15 ug/ma, respectively;

WHEREAS, in December 2004, U.S. EPA designated the South Coast Air Basin as
nonattainment for the PM2.5 standards;

WHEREAS, in March 2Q07, U.S. EPA finalized the PM2.5 implementation rule
(Rule} which established the framework and requiremen#s that states must meet
to develop annual average PM2.5 SIPs, set an initial attainment date of
April 5, 2010; and allowed for an attainment date extension of up to five years;

WHEREAS, the Rule requires that PM2.5 SIPs include air quality and emissions
data, a control strategy, a modeled attainment demonstration, transportation
conformity emission budgets, reasonably available control measure/reasonably
available technology (RACM/RACY) demonstration, and contingency measures;

WHEREAS, in July 1997, the U.S. EPA promulgated an 8-hour standard for ozone
of 0.08 parts per million (ppm);



Resolution 13-3 3

WHEREAS, on April 15, 2004, U.S. EPA designated the South Coast as
nonattainment for the 0.08 ppm 8-hour ozone standard;

WHEREAS, in 2007, the Distric# and ARB adopted S1P amendments demonstrating
attainment of the annual PM2.5 standard by April 5, 2015, and of the 8-hour ozone ,
standard by December 31, 2023, and submitted the SIP amendments to U.S. EPA;

WHEREAS, in 2009 and 2011, at U.S. EPA's request, ARB provided clarifying
amendments to the annual PM2.5 and 8-hour ozone Sauth Coast SIPs submitted in
2007;

WHEREAS, in 2011, U.S. EPA approved the control strategy, emission reduction
commitment and attainment demonstration fog the annual PM2.5 standard with an
attainment date of,April 5, 2015;

WHEREAS, in 2412, U.S. EPA approved the confrol strategy, emission reduction
commitment acid attainment demonstration for the 8-hour ozone standard-with an

_ - attainment date of June 45; 2Q24; _ - _. _

111/HEREAS, in December 2006, U:S. EPA lowered the 24=hour PM2.5 standard from
65 ug/m3 to 3~ ug/m3;

WHEREAS, effective December 14, 2009, U.S. EPA designated the South Coast Air
Basin as nonattainment for the 35 ~g/m3 PM2.5 standard;

WHEREAS, an March 12, 2012, U.S. EPA issued a memorandum that provided
further guidance on the development of SIPs specific to -the 35 ug/m3 PM2.5
standard and se# an initial attainment date of December 14, 2014, with a provision
for an attainment date, extension of up to five years;

WHEREAS, the 2012 AQMP Plan iden#des directly-emitted PM2.5, ni#rogen oxides
(N~x), sulfur oxides {SOx} and volatile organic compounds (VOC) as PM2.5
attainment plan precursors consistent with the Rule;

WHEREAS, the emission seductions contained in the 2012 AQMP for PM2.5
attainment rely on adopted regula#ions and on new or revised District control
measures;

WHEREAS, the 2012 AQMP's new PM2.5 measures include further strengthening of
the District's wood burning curtailment program, outreach, and incentive programs;

WHEREAS, in accordance with section 172(b)(2} of the Act, the 2012 AQMP
identifies 2014 as the most expeditious attainment date for the 2~-hour PM2.5
standard;



Resolution 13-3 4

WHEREAS, the attainment analysis. in the 2012 AQMP demonstrates that the
24-hour PM2.5 standard will be met throughout the Basin by the proposed 2014
attainment date;

WHEREAS, consisten# with section 172(c)(3} of the Act, the 2012 AQMP includes a
comprehensive, accurate, current inventory of emissions data for directly emitted
PM2.5 and PM2.5 precursors: oxides of nitrogen. (NOx), reactive organic gases
(ROG), sulfur oxides (SOx}, and ammonia (NH3);

WHEREAS, consistent with section 172(c) of the Act, the 2012 AQMP demonstrates
the implementation of RACM/RACY for direct PM2.5 and the area's refevanf PM2.5
precursors;

WHEREAS; consistent with section 172(c)(9) of the Act; the 2012 AQMP includes
contingency measures that provide extra emissions reduc#ions that go into effect
without further regulatory action if-the area fails to make attainmen# of the 24-hour
PM2.5 standard an time;

WHEREAS, consistent with section 176 of the Act, the 2012 AQMP establishes
transportation conformity emission budgets, developed in consultation befinreen the
District, ARB~staff, transportation agencies, and U.S. EPA, that' conform to the
attainment emission levels;

WHEREAS, the approved commitment for emission reductions is for total aggregate
reductions that may be achieved through the measures identified in the S1P,
alternative measures or incentive programs, and actual emission decreases that
occur;

WHEREAS, the approved commitment for emission reductions allows for the
substitution of reductions of one precursor for another using relative PM2.5
reductions values identified- by the District;

WHEREAS, section 182(e)(5) of the Act provides that SIPs for extreme ozone
nonattainment areas may rely in part upon the development of new technologies or
the improvement of existing technologies;

WHEREAS, the approved SIP includes commitments to achieve additional
reductions from advanced technology as provided for in section 1$2(e)(5) of the Act;

WHEREAS, in the Federal Register (Volume 77 Fed.Reg. 12674 at 12686
(March 1, 2012)) entry approving the ozone elements of the South Coast 8-hour
ozone SIP, U.S. EPA stated that measures approved under section 182(e}(5) may
include those.that anticipate future technological developments as weld as those that
require complex analyses, decision making and coordination among a number of
government agencies;



Resolution '! 3-3 5

WHEREAS, the 20'~ 1 revision to the 8-hour ozone SIP included .State commitments
to develop, adopt, and submit contingency measures by 2020 if advanced
technology measures do not achieve planned reductions;

WHEREAS, the 20 2 AQMP includes actions to develop and put into use advanced
transformational technologies to fulfill in part the approved SIP commitment for the
Act section 1$2(e)(5} reductions;

WHEREAS, these actions describes[ in the 2012 AQMP as seventeen mobile
measures (five on-road measures, five off-road measures, and seven advanced
technology measures),~are consistent with U.S. EPA's interpre#ation of 182(e}(5)
used in the approval of the South Coast 8-hour ozone SIP (77 Fed.Reg. 12674 at
12686 {March 1, 2012));

WHEREAS, Qn November 6, 1991, U.S. EPA designated the South Coas#Air Basin
an extreme nonattainment area far the 'I-hour ozone standard with an attainment
date of no later than November 15, 2010;

_ _ __ __

WHEREAS, in 2000 ARB submitted the 1999 Amendment to the South Coast 1997
AQMP, collectively called the 1997/1999.SIPrevision, which included {ong-term
measures pursuant to section 185(e)(5);

WHEREAS, in 2000 U.S. EPA approved the 1997/1999 revision to the South Coast
1-hour ozone SIP;

WHEREAS, in 2003 ARB submitted a revision to the South Coast 1-hour ozone SIP;

WHEREAS, in 2009 U.S. EPA disapproved the attainment demonstration in the
2003 revision;

WHEREAS, on February 2, 2011, the Ninth Circuit Court of Appeals remanded
U.S. EPA's 2009 final action on the 2003 South Coast 1-hour ozone 51P and
directed U.S. EPA to take further action to ensure that the State develop a plan
demonstrating attainment of the 1-hour ozone standard, consistent with Clean Air
Act requirements;

WHEREAS, on January 7, 2013, U.S. EPA issued a SIP call for the State to submit,
within 12 mon#hs of the effective date of the SEP, call, a SIP revision demonstrating .
attainment of.the ~-hour ozone standard in the Basin;

WHEREAS, the 2012 AQMP's 1-hour ozone attainment demonstration relies on
adopted state and local regulations, along with new local regulations including
continued implementation of the approved 8-hour ozone SIP to reduce emissions
by 2022;



Resolution 13-3 6

WHEREAS, the 1-hour ozone attainment demonstration also reties upon section
182(e)(5} provisions for future reductions from developing new technologies or
improving existing technologies;

WHEREAS, the actions to implement advanced technology measures for the
approved 8-hour ozone SIP also describe actions to implement advanced
technology measures for the 1-hour ozone attainment demonstration;

WHEREAS, .section 182(e)(5) of the Act requires contingency measures be
submitted no later than three years prior to the attainment year in the event that the
anticipated long-term measures approved pursuan# to section 182(e)(5) do not
achieve planned reductions needed for aftaining the 7-hour ozone standard;

WHEREAS, section 782{e}(5) contingency measures in the approved SIP meet the
requirements for attainment contingency measures because section 182(e)(5) is not
relied on for emission reductions prior to November 15, 2000;

-- WHEREAS, the 2092 AQMP demonstrates the Basin will attain the 1-hour ozone . _ .
standard by 2022;

WHEREAS, consistent with section '!72(c}(3) of the Act, the 2012 AQIVIP includes a
comprehensive, accurate, current inventory of emissions data for precursors of
ozone: oxides of nitrogen (NOx} and reactive organic gases (ROG);

WHEREAS, consistent with section 172(c) of the Act, the 2012 AQMP demonstrates
the implementation of RACM/RACY for NOx and ROG;

WHEREAS, section 'i82(d){1)(a) of the Act requires ozone nanattainment areas
classified as severe and extreme to submit a vehicle miles traveled (VMS offset
demonstration sowing no increase in motor vehicle emissions between the base
year in the Act 1990 Amendments and the area's attainment year;

WHEREAS, in February 2071, the Ninth Circuit Court of Appeals held that section
182(d)(1)(a) of the Act requires additional transportatior~ control strategies and
transpo►~ation control measures to offset vehicle emissions whenever they are
projected to be higher than if base year VMT had not increased;

WHEREAS, the Ninth Circuit Court of Appeals remanded the approval of the 2007
8-hour ozone SIP VMT emissions offsets demonstration to U.S. EPA;

WHEREAS, in September 2012, U.S. EPA proposed to withdraw its final approvals,
and then disapprove, SIP revisions submitted to meet the section 182(d)(1}(a) VMT
emissions offset requirements for the U.S. EPA approved South Coast Air Basin
1-hour and 8-hour ozone plans;



Resolution 13-3 7

WHEREAS, in Augus# 2012, U.S. EPA issued guidance entitled "Implementing
Clean Air Ac# Section 182(d)(1)(A): Transportation Control Measures and
Transportation Control Strategies to Offset grov►~h in Emissions Due to Growth in
Vehicle Miles Traveled";

WHEREAS, consistent with the requirements of section 182(d)(1){A) as specified by
the Ninth Circuit Court of Appeals ruling in 2011 and with U.S. EPA guidance in
2012, and in response to U.S. EPA's September 2012 proposal, the 2012 AQMP
includes a VMT offset demonstration for both 1-hour and 8-hour ozone plans;

WHEREAS, fhe 2072 AQMP -also includes a second VMT emissions. offset
demonstration for 8-hour ozone that meets an alternative VMT offset methodology
proposed by U.S. EPA;-

WHEREAS, the California Environmental Quality Act (CEQA) requires that no
project which may have significant adverse environmental impacts be adopted as
originally proposed if feasible alternatives or mitigation measures are available to
reduce or eliminate such impacts;

WHEREAS, pursuant to California Environmental Quality Act (CEQA), the District
prepared a Program Environmental Impact Report (EIR) for the 2012 AQMP
that was released for. a 45-day public review and comment period from
September 7, 2012 to October 23, 2012, and in the Final Program EIR the Dis#rice
responded to the 13 comment letters received;

WHEREAS, the District's Final Program EER identified potentially significant and
unavoidable project-specific adverse environmental impacts to air quality (CO and
PM10 impacts from construction activities), energy demand, hazards (associated
with accidental release of liquefied natural gas during transport), water demand,
noise (from construction activities) and traffic (construction activities and operations},
as well as potentially significant cumulative adverse impacts to air quality
{construction), energy demand, hazards and hazardous materials, hydrology and
water quality, noise, and transportation and traffic;

WHEREAS, the District Governing Board adopted a Statement of Findings and a
Statement of Overriding Considerations finding the project's benefits outweigh the
unavoidable adverse impacts, as well as a Mitigation Monitoring Plan;

WHEREAS, federal law set forth in section 110(1) of the Act and Title 40, Code of
Federal Regulations (CFR), section 51.102, requires that one or more public
hearings, preceded by at least 30 days notice and opportunity for public review,
must be conducted prior to adopting and submitting any SIP revision to U.S. EPA;

WHEREAS, as required by federal law, the District made the 2012 AQMP available
for public review at least 30 days before the District hearing;
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WHEREAS, following a public hearing on December 7, 2012, the AQMD Governing
Board voted to approve the 2012 AQMP including the 24-hour PM2.5 plan, the
8-hour ozone advanced technology actions and the 1-hour ozone plan;

WHEREAS, on December 20, 2012, the District transmitted the 2012 AQMP to ARB
as a S1P revision, along with proof of public notice publication, and environmental
documents in accordance with State and federal law; and

WHEREAS, the Board finds that:

1. The 2012 AQMP meets the applicable planning requirements established by
the Act and the Rule for 24-hour PM2.5 SIPs, and inc4udes the required air
quality and emissions data, modeled attainment demonstrations,
RACM/RACY demonstra#ions, new source review, transportation conformity
emission budgets, and contingency measures;

2. The existing 2007 PM2.5 SIP, including benefits of ARB's adopted mobile
source control measures, combined with the new District control measures
identified in the adopted 2012 AQMP will provide the emission reductions
needed for meeting the 24-hour PM2.5 standard by the December 14, 2014,
attainment date;

3. The~20'12 AQMP identifies contingency measures that will achieve additional
emission reductions, beyond those relied on in the attainment demonstration,
in the event that the South Coast Air Basin does not attain the 24-hour PM2.5
standard by 2Q14;

4. Th.e 2012 AQMP meets applicable ~Olanning requirements established by the
Act for 1-hour ozone SIPs, and includes the required air quality and emissions
data, modeled attainment demonstrations, new source review and
RACM/RACY demonstrations;

5. The 2x12 AQMP VMT offset demonstrations meets the section 182(d){1}(a)
VMT offset requirements for both the 1-hour ozone and the 8-hour ozone plans;
and

6. ARB has reviewed and considered the Final EIR prepared by the District and
comments presented by interested parties, and find there are no additional
feasible mitigation measures or alternatives within ARB's pov4rers that would
substantially lessen ar avoid the project-specific impacts identified.

NOW, THEREFORE, BE IT RESOLVED the Board hereby approves the South
Coast 2012 AQMP as an amendment to tl~e SIP, excluding those portions not
required to be submitted to U.S. EPA under federal law, and directs .the Executive
Officer to forward. the 2072 AQMP_as approved to U.S. EPA for inclusion in the SIP
to be effective, for purposes of federal law, upon approval by U.S. EPA.
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BE IT FURTHER RESOLVED that the Board commits to develop, adopt, and
submit contingency measures by 2Q19 if advanced technology measures do not
achieve planned reductions as required by section 182(e)(5){B}.

BE IT FURTHER RESOLVED that the Board directs 'the Executive Officer to work
with the District and U.S. EPA and take appropria#e action to resolve any
completeness or approvability issues that may arise regarding the SIP submission.

BE IT FURTHER RESOLVED that the Board aufihorizes the Executive Officer to
include in the S!P submittal ar~y technical corrections, clarifications, or additions that
may be necessary to secure U.S. EPA approval.

BE IT FURTHER RESOLVED that the Board hereby certifies pursuant to
40 CFR section 51.102 that the District's 2012 AQMP was adopted after notice and
public hearing. as required by 44 CFR section 51.102.

I hereby certify that the above is a true and correct
copy of Resolution 13-3, as adapted by the
Air Resources Board.

~~~
Tracy Jensen, C rk of the Board



 

 

                                   

 
 
January 20, 2016 
 
 
 
Geoffrey L. Wilcox, Esq. 
EPA Docket Center 
U.S. Environmental Protection Agency 
Mailcode: 2822T 
1200 Pennsylvania Avenue, NW. 
Washington, DC 20460-0001  
 
Re: Docket No. EPA-HQ-OGC-2015-0677 

U.S. Environmental Protection Agency  
Proposed Consent Decree, Clean Air Act Citizen Suit:  
Sierra Club, et al. v. EPA, No. 2:15-cv-3798-ODW (ASx) (C.D. CA.) 

 
Dear Mr. Wilcox: 
 

On behalf of the City of Long Beach acting by its Harbor Department and the City of Los 
Angeles acting by its Harbor Department (collectively, the Cities or the ports), we appreciate the 
opportunity to provide comments in response to the U.S. Environmental Protection Agency’s (EPA) 
Proposed Consent Decree, Clean Air Act Citizen Suit: Sierra Club, et al. v. EPA, No. 2:15-cv-3798-
ODW (ASx) (C.D. CA.) (Proposed Consent Decree), as re-published in the Federal Register on 
December 21, 2015 (Federal Register, Vol. 80. No 244) (the Notice). 
 
I. The Proposed Consent Decree Does Not and Cannot Compel EPA to Take Final Action on  

Control Measure IND-01 Because It Is Not Properly Before EPA. 
 

The Cities reiterate our initial comments submitted on November 20, 2015 that the Proposed 
Consent Decree does not and cannot incorporate South Coast Air Quality Management District’s 
(SCAQMD) Control Measure IND-01: Backstop Measure for Indirect Source of Emissions (IND-01) 
(November 20, 2015 Letter to EPA re: Docket No. EPA-HQ-OGC-2015-0677, attached hereto as 
Attachment 1 and incorporated as if fully set forth).  Control Measure IND-01 would unlawfully 
designate the port portions of the Cities as “indirect sources,” and then codify the voluntary San Pedro 
Bay Ports Clean Air Action Plan (CAAP) program into law as Rule 4001.  As explained further below, 
Control Measure IND-01 and its proposed implementing Rule 4001 are not properly before EPA for 
approval (80 FR 63640).  Therefore the Proposed Consent Decree must be modified to expressly 
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indicate that EPA’s final action on SCAQMD’s 2012 Air Quality Management Plan regarding 
attainment of the 2006 fine particulate matter (PM2.5) National Ambient Air Quality Standard (2012 
PM2.5 AQMP) does not include Control Measure IND-01.  In addition, EPA must expressly state in any 
final approval, disapproval, or conditional approval pursuant to the Proposed Consent Decree that its 
action does not include Control Measure IND-01. 
 

The Notice and terms of the Proposed Consent Decree (¶ 1) require EPA, by March 15, 2016, to 
take final action on the portions of the February 13, 2013 submission of SCAQMD’s 2012 PM2.5 
AQMP.  The Cities previously submitted a Comment Letter on November 19, 2015 to EPA re: Docket 
No. EPA-R09-OAR-2015-0204 (November 19, 2015 Letter), which is attached hereto as Attachment 2 
and incorporated as if fully set forth.  Both the November 19 and November 20, 2015 Letters explain 
that Control Measure IND-01 is not properly before EPA for approval (80 FR 63640) because it was 
expressly removed from the 2012 PM2.5 AQMP during the SCAQMD Governing Board’s public hearing 
on December 7, 2012.  (Proof of this fact is shown in Attachment 2, Exhibit 17.)  SCAQMD 
subsequently submitted this version of the 2012 PM2.5 Plan to the California Air Resources Board 
(CARB).  The CARB Board, which is the only entity authorized to make State Implementation Plan 
(SIP) submittals, has never authorized the submittal of Control Measure IND-01 or Proposed Rule 4001 
to EPA for inclusion as part of California’s SIP for the South Coast Air Basin.  On February 13, 2013, 
the CARB Executive Officer submitted the 2012 PM2.5 AQMP to EPA without Control Measure IND-
01.  In fact, the 2012 PM2.5 AQMP contained in federal Docket No. EPA-R09-OAR-2015-0204 has 
Control Measure IND-01 crossed out and thus confirms that it was removed from the 2012 PM2.5 
AQMP before submittal to CARB and EPA.  (See Attachment 2, Exhibit 17.)  Therefore, the version of 
the 2012 PM2.5 AQMP that is subject to EPA’s Proposed Consent Decree rulemaking plainly excludes 
Control Measure IND-01. (80 FR 63640).  The record upon which EPA is relying upon for the 
rulemaking does not include Control Measure IND-01.  Accordingly, the Proposed Consent Decree must 
be amended to clearly indicate that EPA’s final action does not include Control Measure IND-01.  
Further, EPA’s final approval, disapproval, or conditional approval must expressly state that its action 
does not include Control Measure IND-01. 
 
Thank you again for the opportunity to comment on the proposed action. 
 
Sincerely, 
 
 
 
Heather A. Tomley  Christopher Cannon 
Director of Environmental Planning  Director of Environmental Management 
Port of Long Beach  Port of Los Angeles 
 
CC:TD:yo 
APP No.: 160114-500 SCAQMD Indirect Source Rule 
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Attachments 
 

1) November 20, 2015 Letter from City of Long Beach acting by its Harbor Department and City of 
Los Angeles acting by its Harbor Department to U.S. Environmental Protection Agency Re: 
Docket No. EPA-HQ-OGC-2015-0677- 

 

2) November 19, 2015 Letter from City of Long Beach acting by its Harbor Department and City of 
Los Angeles acting by its Harbor Department to U.S. Environmental Protection Agency Re: 
Docket No. EPA-R09-OAR-2015-0204 

 
cc: Jon Slangerup, Chief Executive, Port of Long Beach 
 Gene Seroka, Executive Director, Port of Los Angeles 
 Richard Cameron, Managing Director, Port of Long Beach 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Barbara McTigue, Deputy City Attorney, City of Long Beach  
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Jared Blumenfeld, Administrator, EPA, Region 9 
 Deborah Jordan, Director, Air Division, EPA, Region 9 
 Elizabeth Adams, Deputy Director, Air Division, EPA, Region 9 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 
 Doug Ito, Chief, Freight Transportation Branch, CARB 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
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January 31, 2014 
 
VIA E-MAIL – rpasek@aqmd.gov 
 
 
Mr. Randall Pasek, Ph.D. 
Planning Manager, Off-Road Section 
Mobile Source Division 
Science and Technology Advancement 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 

 
Re: Comments on South Coast Air Quality Management District Proposed Rule 4001 — 

Maintenance of AQMP Emission Reduction Targets at Commercial Marine Ports 
 
Dear Mr. Pasek and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB”) and the City of Los 
Angeles acting by and through their respective Harbor Departments (“COLA”), and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
comments on the South Coast Air Quality Management District’s (“District”) recently published 
draft “Proposed Rule 4001 – Maintenance of AQMP Emission Reduction Targets at Commercial 
Marine Ports” (“PR 4001”), which attempts to implement “Stationary Source Measure IND-
01—Backstop Measures for Indirect Sources of Emissions from Ports and Port-related 
Facilities” (“Measure IND-01”) in the 2012 Air Quality Management Plan for the South Coast 
Air Basin (“AQMP”). 

As the District is well aware, the Cities have been dedicated, innovative, and effective 
leaders in the efforts of public agencies to improve air quality despite the fact that we have no air 
quality regulatory authority or control over emissions sources.  The potential of additional 
regulation by the District in the form of PR 4001 on the ports of Long Beach and Los Angeles 
(“Ports”) brings significant uncertainty that will have broad negative effects on the goods 
movement industry and the economy as a whole, and destroys the voluntary, collaborative 
partnership among the Cities, industry and all of the air agencies that has led to unparalleled 
emission reductions.  PR 4001 raises questions of fairness and unacceptable delegation of 
responsibility from federal, state and local air regulators to individual cities. 
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The Cities have previously commented on, and objected to PR 4001 and Measure IND-
01, and have expressed our grave concerns about the District’s rulemaking approach, attempting 
to craft an ostensible “backstop rule” that would regulate the Cities and their respective Ports in 
an unprecedented manner.  This letter provides the Cities’ comments on PR 4001 and the 
District’s Preliminary Draft Staff Report (“PDSR”) for PR 4001 and concludes that: 

I. The substance of Measure IND-01 and PR 4001 is deeply flawed from technical, 
jurisdictional, legal, and public policy perspectives, in ways that cannot be cured; 

II. District is acting beyond its authority to adopt PR 4001; 

III. The procedural process for development, public participation and adoption of 
Measure IND-01 and PR4001 is similarly flawed under both state and federal law; 
and 

IV. Measure IND-01 and PR 4001 fail the requirements for inclusion in a State 
Implementation Plan (SIP) under the federal Clean Air Act and applicable state law 
and their existence within the SIP threatens the its success. 

 
Each of these four conclusions is explained in detail below. 
 

I. SUBSTANTIVE FLAWS IN PR 4001 
 

A. There Is No Demonstrated Need for PR 4001 
 
 The District has failed to and cannot provide any demonstration of “need” or justification 
for either Measure IND-01 or PR 4001.  The District’s persistent demand for the Cities – and the 
Cities alone – to be subjected to a redundant rule to “backstop” existing and effective emission 
regulations, reduction plans and policies is arbitrary, discriminatory, and remains unjustified by 
evidence or legal authority. 
 
 We respectfully point out that the District previously proposed a “port backstop rule” as a 
“Mobile Source Measure MOB-03” (“Measure MOB-03”) as part of the District’s 2007 Air 
Quality Management Plan, although Measure MOB-03 included as regulated parties, the port-
related emission sources.  However, following the Cities’ objections to that similarly-unjustified 
proposal, the California Air Resources Board (“CARB”) excluded the Port-related emission 
reduction targets and the proposed MOB-03 “backstop” measure from the 2007 SIP.  Despite 
that rejection, and despite its repeated and manifest failure to demonstrate any legitimate need 
the District  introduced an even more unjustified form of backstop that targets the Cities alone, in 
the form of PR 4001. 
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 Implementation of PR 4001 would transform the Cities’ voluntary San Pedro Bay Ports 
Clean Air Action Plan (“CAAP”) into the District’s mandatory regulation of the Cities.  The 
CAAP was a voluntary cooperative effort of Cities and all of the air regulatory agencies 
(including the District, CARB and the United States Environmental Protection Agency 
(”USEPA”) designed to encourage the industry operators of emission sources to go beyond 
regulation.  PR 4001 would improperly and illogically subject the Cities to the District’s 
regulation for industry’s failure to achieve anticipated emissions reductions from equipment not 
operated, owned or controlled by the Cities, or even to the potential loss of federal and state 
funding for emission reduction measures if the PR 4001 is adopted and included in the SIP and 
approved by the USEPA. 
 

As the Cities have previously shown, there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard. PR 4001 is unnecessarily 
duplicative of regulations already in place for port-related sources.1  This violates the federal 
Clean Air Act and State of California Health & Safety regulations that require SIP provisions to 
be “necessary.”   The Ports’ 2012 air emissions inventories show that diesel particulate emissions 
(DPM) have been reduced by 80% over the seven year period between 2005 and 2012, exceeding 
the commitments we made for 2014 and 2023 in the CAAP.  Further, the Cities estimate that by 
2014, 98% of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur 
as the result of regulations adopted by CARB and the International Maritime Organization 
(IMO).2  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ CAAP. 

 
B. A  VMEP Should Be Used To Achieve Reductions Rather than Rulemaking 

 
 To the extent the District may be seeking to ensure the emission benefits of the Cities’ 
voluntary vessel speed reduction incentive program, there is a more appropriate and focused 
method in the form of the USEPA’s policy and guidance for the Voluntary Mobile Source 

                                                 
1 The term “port-related sources” may occasionally be used in this letter, merely for convenience and consistency 
with usage of that colloquial term by the District, as shorthand for the range of discrete sources of air emissions, 
mostly mobile, which happen to operate at or near the geographic boundaries of the respective Ports.  The Ports 
themselves, however, are “non-operating ports” and therefore not “sources” of emissions, and there is no statutory 
reference to anything called “port-related sources” for purposes of air quality regulation.  The Cities are 
governmental entities having jurisdiction over defined geographic areas, like the District, and are no more the 
“sources” of emissions than is the District. 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Emission Reduction Program (VMEP).  This USEPA policy provides an established process to 
grant SIP credit for emission reductions resulting from voluntary mobile source measures that go 
beyond existing regulations.  The VMEP approach was intended for exactly the type of 
successful voluntary program such as the Cities’ landmark CAAP, and should be used to account 
for the 2% of port-related emissions not currently backstopped by regulation.    Use of the VMEP 
would allow the continuation of a successful voluntary approach that has industry support 
eliminating the risk of cargo diversion that would be caused by the uncertainty inherent in the ill-
conceived regulatory structure of PR 4001. 
 

The USEPA’s established VMEP process that was conceptualized for programs such as 
the Cities’ vessel speed reduction incentive program and other CAAP measures is a feasible and 
preferable alternative to PR 4001 as it will accomplish the objectives sought by Measure IND-01 
and PR 4001 and ensure that the emissions reductions achieved by the program are credited in 
the SIP.  Further, a VMEP, which can be implemented by a memorandum of understanding, will 
achieve the same emissions reductions while allowing grant funds to continue to remain 
available for actions going beyond regulations and will do so in a collaborative manner.  It will 
also encourage other port partners, as well as cities and regions throughout the nation, to develop 
and pursue innovative voluntary programs and solutions that best fit their needs to improve air 
quality and public health.  The Cities are open to discussing mechanisms, contractual or 
otherwise, by which the Cities and the District can formalize a VMEP to ensure the voluntary 
emission reductions are maintained in future years. 
 

C. PR 4001 Emissions Reduction Target Methodology is Flawed 
 
Table 5 of the District’s Preliminary Draft Staff Report shows the overall combined 2014 

target emission reduction of 75% resulting from the application of the Cities’ CAAP 2014 
emissions reduction goals for NOx, SOx, and DPM compared to the CAAP 2005 baseline, but 
fails to specify a mechanism to harmonize the AQMP inventory values with the Cities’ reported 
air emissions inventories.  Furthermore, the use of a fortuitous similarity in ‘percent reduction’ 
cannot be the basis of any type of backstop rule. 
 

Since the 2012 Final AQMP emissions inventory uses a baseline year of 2008 that 
includes the Cities’ 2008 emissions inventories, the 2005 baseline emissions should be replaced 
with the more appropriate 2008 emissions estimates to determine the overall PM2.5 equivalent 
emissions reduction target.  Based on the Cities’ calculation, using the District staff’s 
methodology, by applying the CAAP reduction factors to the 2008 baseline inventory, the 
overall combined target PM2.5 equivalent emission reduction is 68%, as shown in the following 
table: 
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Emissions Inventory NOx SOx PM2.5 PM2.5Eq
(tons per day) 

CAAP 2005 Baseline1, 3 87.45 33.39 4.73 28.54 
Ports Combined 2008 Total Port-Related 
Emissions2, 3  78.6 25.5 3.7 22.7 
CAAP 2014 Reduction4 22% 93% 72%* ----- 
2014 Estimated Inventory3 68.21 2.34 1.32 7.34 
Overall PM2.5 Equivalent Reduction Between 2008 and 2014 68% 
1 From Table 2 of Preliminary Draft Staff Report for PR 4001 
2 From Table 3 of Preliminary Draft Staff Report for PR 4001 
3 2005 and 2008 emissions are based on the Ports’ 2011 emission estimation methodologies. 
4 CAAP 2014 Bay-Wide Standards emission reduction goals for NOx, SOx and DPM  
*Please note that that the CAAP 2014 emission reduction goal of 72% is for DPM, not for PM.   
 

In determining the 2014 emission reduction targets for PR 4001, District staff applied the 
Basin-wide percent reductions from 2008 to 2014 and 2019 to the Cities’ 2008 inventory to 
arrive at the forecasted net emissions reduction percentages of 75% for 2014 and 2019 (page 11 
of Preliminary Draft Staff Report).  This approach is not appropriate because the Basin-wide 
percent reductions are based on an inventory of emissions from overall sources (including non-
port-related) in the South Coast Air Basin (SCAB).  Therefore, the approach taken in PR 4001, is 
not directly applicable to what the Rule describes as “port-related emissions.”  Since the SCAB 
estimates include emissions from what the District erroneously describes as the “port-related 
source” categories, as well as sources operating elsewhere in the SCAB, the 75% emission 
reduction target specific to the ports of Long Beach and Los Angeles is questionable.  As an 
example, SCAB-specific emissions from heavy-duty vehicles includes emissions from all heavy-
duty trucks operating in the basin, including those associated with construction activities, public 
fleets, utility, intrastate, interstate, and drayage trucks, while the ports-specific heavy-duty truck 
emissions inventory only includes activity and emissions associated with port-related drayage 
trucks. 

 
It is also important to note that the District’s December 2013 Preliminary Draft Staff 

Report for PR 4001 erroneously assumes that PM2.5 emissions are equivalent to diesel particulate 
matter (DPM) emissions.  The Cities’ 2014 CAAP emission reduction goal of 72% is specific to 
DPM, not PM2.5 as assumed in the calculation of the PM2.5 equivalent emissions reduction goal of 
75%.  Each of the Port’s annual air emissions inventories separately estimate DPM and PM2.5.  
As shown in their annual reports, the resulting emissions of DPM and PM2.5 are not equivalent.  
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Please refer to Table 8.4 of the Port of Long Beach 2012 Air Emissions Inventory Report3 and 
Table 9.4 of the Port of Los Angeles 2012 Inventory of Air Emissions Report4.   

 
 A comparison of the PM2.5 equivalent factors used in the 2007 AQMP , 2012 AQMP, and 
PR 4001 shows that there is inconsistency in how the PM2.5 equivalent factors were derived and 
applied, as shown in the table below: 
 
  PM2.5 Equivalent Factors 

 VOC NOx PM2.5 SOx 
2007 AQMP 0.04 0.10 1.00 1.52 
2012 AQMP 0.02 0.07 1.00 0.53 
PR 4001  NA 0.07 1.00 0.53 

 
 In the 2007 AQMP, emissions reductions were simulated between 2005 and 2014, 
whereas for the 2012 AQMP, emissions reductions were simulated between 2008 and 2014. In 
the 2007 AQMP, the effect of each pollutant precursor’s reduction on the 2014 
PM2.5concentration was considered on an annual basis, while the 2012 AQMP considers 24-hour 
PM2.5concentrations.  Also, the 2007 AQMP used the annual PM2.5 concentration which was  
based on the average concentrations from all air monitoring stations in the South Coast Air 
Basin, while the 2012 AQMP only uses the average from six regional locations—Riverside-
Rubidoux, Downtown Los Angeles, Fontana, Long Beach, South Long Beach, and Anaheim.  
The Basin-averaged conversion factors resulting from the 2007 analysis were submitted as part 
of the 2007 SIP (Appendix C, of the CARB staff report, “PM2.5 Reasonable Further Progress 
Calculations”) and were approved by the USEPA.  
 

In addition, PR 4001(c)(6) defines “PM2.5 Equivalent” as “the aggregate of the NOx, 
SOx, and PM2.5 emissions (in tons per day) as defined by the following formula provided in the 
Final 2012 AQMP: 
 

PM2.5 Equivalent = 0.07 * NOx + 0.53 * SOx + 1.0 * PM2.5 
 
 The formula provided in PR 4001 does not reflect the PM2.5 equivalent formula provided 
in the Final 2012 AQMP, which includes emissions of VOCs in the calculation.  In PR 4001, 
without explanation, the District has erroneously “dropped” the contribution of VOC from the 
PM2.5 equivalent formula, although the District’s emissions modeling simulation shows VOCs as 
a contributing factor. 
 
                                                 
3 Port of Long Beach 2012 Air Emissions Inventory. www.polb.com/emissions 
4 Port of Los Angeles 2012 Inventory of Air Emissions. www.portoflosangeles.org/environment/studies_reports.asp 
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 Given that there have been several revisions to the PM2.5 equivalent calculations, the text 
and formulae used in PR 4001 for those calculations do not appear consistent with previous 
approaches to such determinations.  Prior to proceeding any further with PR 4001, the Cities 
request a scientific technical evaluation and obtain confirmation from the USEPA that the 
revised PM2.5 equivalent factors and formula to calculate PM2.5 equivalent emissoins used in the 
2012 AQMP and in PR 4001 are appropriate. 
 

D. PR 4001 Fails to Provide an Accurate and Appropriate Definition of Emissions 
“Shortfall” 

 
PR 4001 would require the Cities to develop and submit an emissions reduction plan 

(“Plan”) identifying control strategies to eliminate some potential future “shortfall” in attainment 
of reduction targets.  The proposed rule, however, fails to identify the environmental baseline or 
other parameters that would be required in order for the Cities or the District to determine the 
extent of any emissions “shortfall” to be addressed in the potential Plan.  Under PR 4001, the 
existence of a “shortfall” would appear to be the necessary prerequisite to trigger some 
responsive action on the part of the Cities, but the draft text of PR 4001 fails to provide for a 
timely and objective process to ascertain when and whether such a “shortfall” may have arisen. 
 

The term “shortfall” first appears in the proposed rule in paragraph (d)(1)(A), where it 
appears to call for a Plan to report on progress in “meeting the shortfall.”  However, that would 
appear to be inconsistent with the structure of the proposed rule, i.e., under PR 4001, the District 
cannot require the Cities to submit an emissions reduction plan unless and until the annually-
reported emissions reductions “show that the percent reduction in PM2.5 from the baseline 
emissions is less than the reduction target” of 75% (Paragraph (e)(1)B)).  There would not be any 
“shortfall” identified until that time; therefore, it would be premature and illogical to require the 
Cities to submit a Plan that “reports the progress in meeting the shortfall.” 

 
To the limited extent that the draft text of PR 4001 describes the shortfall that might 

trigger the need to prepare a Plan, the provisions for annual estimating or reporting of the 
emissions appear imprecise and vague.  Also, paragraph (f) appears to contemplate that once a 
“shortfall” is determined to exist in one year, then the District could demand a revised Plan in 
following years if targets still are not met.  What happens if the shortfall is “corrected” in 
subsequent years and targets are again being met? 

 
PR 4001 fails to provide for any process for review or appeal of a possible District 

“determination” that a “shortfall” has occurred.  PR 4001 fails to provide adequate time for the 
Cities to prepare a Plan, if required, or adequate time or procedures for the Cities to study the 
proposed Plan, to conduct environmental review of the Plan, or to conduct public hearings and 
gather input on any Plan that may be deemed to be appropriate if PR 4001 is properly triggered. 
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Development of a Plan should not be mandated if any eventual determination of an 
emissions “shortfall” is due to reasons outside of the Cities’ control.  As previously stated, by 
2014, the emissions sources ostensibly targeted by PR 4001 are already controlled by state, 
federal, and international regulations.  Should there be a shortfall in attaining the emissions 
targets, it will likely be due to factors not caused or controlled by the Cities, and not due to any 
action or derelictions on the part of the Cities or their tenants or users.  The obligation to go 
through a burdensome process to prepare and approve a new Plan or to take active measures to 
make up for a shortfall in meeting emission reduction targets should not fall on the two Cities.  
The Cities are independent governmental entities who are not directly producing emissions or 
otherwise directly responsible for the targeted emissions or for the attainment of emission 
targets.  The Cities are certainly not air agencies created by federal or state law with specific 
regulatory authority to control emissions. 
 

E. PR 4001 Improperly Provides for Moving Emissions Reduction Targets 
 

PR 4001 paragraph (c)(4) defines the “Emissions Target” as the “emissions forecast that 
is based on the Ports’ 2008 baseline emissions forecasted for a specific year as provided in 
Appendix IV-A page IV-A-36 of the Final 2012 AQMP.”  This definition is confusing, as it is 
assumed that this reference is contained in the Final 2012 AQMP.  In the description of this 
measure in Appendix IV, page IV-A-36, only projected levels of NOx, PM2.5, and SOx are 
shown for calendar years 2014 and 2019.  However, PR 4001 and the District’s Preliminary 
Draft Staff Report discuss a 75% reduction in PM2.5 equivalent emissions in 2014 compared to 
2008 baseline levels.  Again, there is a clear inconsistency between PR 4001 and the text of 
Measure IND-01 as actually approved by the District’s Governing Board. 

 
PR 4001 paragraph (e)(2) requires the District’s Executive Officer to review the 

reduction target based on the latest information available including future year emission 
estimates in the 2016 AQMP and purports to allow the Executive Officer, by July 1, 2017 to 
“update,” if necessary, the emission reduction target.  This provision is unauthorized by IND-01 
or any other rule, regulation, plan or statute, and would unlawfully vest apparently unfettered 
power on the Executive Officer to change the previously-approved reduction targets.  By 
what authority would these targets be “revised” in the future?  Under what objective standards?  
What public process would the District’s Executive Officer need to follow in order to “develop” 
a proposed amendment to PR 4001 changing the targets?  What environmental review/public 
outreach processes would be required before the Executive Officer could change the reduction 
targets and how would the environmental/socioeconomic impacts of such changes be addressed?  
How would such a moving target affect the Cities, the port communities, tenants, users, and the 
existing plans and policies which have proven effective in attaining the agreed and approved 
reduction targets? 
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F. The Processes For Development, Approval and Disapproval of Emission Reduction 
Plans Are Flawed 

 
In the event the emissions reduction targets are not met, PR 4001 requires the Cities to 

submit an Emissions Reduction Plan “to address the emission reduction ‘shortfall’.”  In addition, 
PR 4001 dictates the public processes of other government agencies: “…the Ports shall conduct 
at least one duly noticed public meeting before the Plan is presented to each respective Board of 
Harbor Commissioners for approval.”  This is an improper attempt by the District to control and 
dictate the exercise of “discretion” conferred on the Boards of Harbor Commissioners regarding 
their own notice, agenda setting, public hearing procedures and substantive decision making 
processes under their own applicable governing laws and rules.  Neither the District’s staff nor 
its Governing Board can require approval of the District’s desired measures or override the 
discretion of the Board of Harbor Commissioners including decisions related to the management 
of the port or how port resources are allocated.   

 
Moreover, if the Board of Harbor Commissioners disagrees that a Plan is required or 

specific terms of a Plan requested by the District, what process is provided for resolution of such 
disagreements?  Under what authority would PR 4001 purport to allow the District’s Executive 
Officer, acting alone, without even District Governing Board authority, to “disapprove” a Plan or 
compel a Plan to be approved by the Cities’ own governing authorities?  Although the Cities 
dispute that the District can compel or disapprove a Plan at all due to conflicting governmental 
authority, certainly such approval or disapproval of any Emission Reduction Plan cannot be at 
the sole discretion of a single District staff member.   
 

G. PR 4001 Would Violate Constitutional Requirements of Due Process 
 

PR 4001 also raises several questions regarding violations of Due Process.  As noted 
above, PR 4001 would unlawfully purport to vest the District’s Executive Officer with unilateral 
authority to “approve” or “disapprove” a Plan submitted by the Cities, without any process for 
public hearing, review by the District Board, or other guarantees of procedural due process for 
those concerned about such actions.  PR 4001 also improperly fails to provide any requirement 
that the Executive Officer must make “findings” of “non-compliance” with some provision of 
paragraph (f)(1) of PR 4001, or that the Executive Officer’s decisions must be based on some 
reasonable and objective standards. 

 
PR 4001 fails to provide for the District giving the Cities any particular notice or 

justification for disapproval of a Plan, or any process for the Cities to seek review or appeal of 
the District’s disapproval. 
 

What would be the procedure if the PR 4001 triggered the obligation of the Cities to 
prepare a Plan, and the Cities duly submitted a Plan, but the District (either by its Executive 
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Officer or its Hearing Board) “disapproved” the Plan (per paragraph (f)(2)(C))?  The Cities 
would apparently be required to submit a revised Plan within 60 days of the disapproval; 
however, that time would not be sufficient for the Boards of Harbor Commissioners and their 
staffs to prepare a new revised Plan, to hold new “public meetings” and gather public input, or 
otherwise take meaningful action on the revised Plan.  PR 4001 fails to provide adequate time or 
process for the Boards of Harbor Commissioners to prepare, conduct CEQA review and public 
outreach, or to consider and approve a new revised Plan within the arbitrary 60 day time frame 
set by the rule. 
 

H. PR 4001 Improperly Changes the Definition of “Feasibility” In Control Strategies 
and Alternatives 

 
 PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Measure 
IND-01 as adopted by the District Governing Board.  Instead, PR 4001 (at paragraph (c)(1)) has 
changed the limitations on the proposed obligations of the Cities to achieve additional emissions 
reductions under PR 4001.  Previously, the proposed rule was described as requiring the Cities to 
“propose additional emission reduction methods …[but only] to the extent cost-effective 
strategies are technically feasible and within the Ports’ authority.”  PR 4001 has inexplicably 
omitted (at several points) the prior limitation on the Cities’ potential obligations to measures 
that are “technically feasible.”  Again, this is not consistent with the text of Measure IND-01 or 
any other legal or regulatory authority identified by the District.   
 

The Cities assert that feasibility must be defined as technically, operationally, 
commercially, financially, and legally feasible, and within the legal and jurisdictional authority 
of the Cities.  Further, the District must acknowledge that feasibility is also subject to the Cities’ 
and their Boards of Harbor Commissioners’ own legal and trustee obligations as governmental 
agencies under their City Charters and applicable laws. 
 

The District also fails to show how it expects the Cities as governmental agencies to 
legally overcome the same doctrines of international and federal preemption that prevent the 
District from regulating mobile sources such as ocean-going vessels, rail locomotives and trucks.  
If the District intends that the Cities shall be compelled to pay incentives for District programs if 
they are unable to legally regulate mobile sources, then again this raises the jurisdictional 
conflict with the Cities’ Boards’ independent governmental discretion and legal obligations to 
manage their properties and revenues to serve Tidelands purposes for the benefit of the State.  In 
this era of ever diminishing resources and increased competition the District is seemingly 
ignoring the lawful obligations of the Cities’ Boards and insisting they place District priorities 
(which they themselves cannot legally accomplish) before the established responsibilities of the 
respective City Boards.   
 



Mr. Randall Pasek 
January 31, 2014 
Page 11 
 
 
 

  
 

 

I. The PR 4001 Enforcement Scheme is Unconstitutionally Vague and Impermissible 
 

PR 4001 does not describe how the District would determine the “consequences” for 
violation of PR 4001, nor does it identify how it would determine the sufficiency of the Cities’ 
efforts to manage activities within the Ports.  If the Cities were deemed to be in violation simply 
because the District may choose to “disapprove” a Plan or revised Plan, under what legal 
authority would the District purport to sanction the Cities in the event of some perceived 
“violation”? 

 
PR 4001 fails to provide objective standards appropriate for the District to judge the 

sufficiency of any plans or measures proposed by the Cities to achieve the emission reduction 
targets.  The proposed rule fails to provide sufficient detail at paragraph (f)(2)(F)(iii) as to what 
the consequence would be if the District were to disapprove a City’s revised Plan.  Also, the 
reference here that the Cities “shall be in violation of this Rule…” must be clarified. 

 
Similarly, the terse discussion of the Variance and Appeal Process outlined in paragraph 

(g)(1) and (2) of PR 4001 is vague and fails to identify criteria or the process for the Cities to 
petition the District Hearing Board for a variance.  PR 4001 also fails to explain the outcome 
should the District grant a variance.   

 
Both Measure IND-01 and PR 4001 are unconstitutionally vague in their failure to 

explain exactly what fines, penalties or other administrative enforcement would be imposed on 
the Cities in the event that targets are missed or the District’s Executive Officer disapproves a 
plan.  The District also fails to explain how it purports to impose penalties or corrective action 
against another governmental entity for failure of private third party emissions sources to achieve 
emissions reductions that such other governmental entity is also preempted from regulating. 

 
The District has failed to show any constitutional or statutory basis for requiring a 

governmental entity to devote public resources, pay exactions, administrative fines or suffer 
penalties for pollution caused by private entities.  Similarly, the District has not shown any 
authority for PR 4001’s attempt to shift onto the Cities liability for emission shortfalls by other 
parties assigned AQMP emissions reduction responsibility.  The District has failed to show how 
PR 4001 would not violate constitutional limitations requiring exactions or penalties imposed on 
a party to be reasonably related to and proportional to the party’s deleterious public impacts.  
This is especially true when PR 4001 only applies to the Cities, which are non-operating ports, 
while failing to include all parties involved in the CAAP including the other air agencies that 
jointly sponsored the CAAP, or actual owners and operators of emission sources.  The District 
also fails to define how it would allocate liability to COLB versus COLA, when they are two 
separate legal entities with independent Boards as decision makers that may approve different 
Plans or no Plan at all.  In any event, neither City is in direct control of the actual emissions 
sources and rudimentary principals of justice require that they should not be burdened with 
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sanctions, penalties, or Plan-writing responsibilities to cure the “shortfalls” of others or to act as 
a delegated air regulator that has no such authority. 

 
J. PR 4001 Fails to Consider Legal Limits on Grant Funding 

 
In the Cities’ actual operating experience, demonstration that proposed activities go 

beyond, rather than merely comply with, enforceable regulations, is a basic requirement in both 
state and federal grant funding applications.  The District has claimed that its adoption of PR 
4001 as an enforceable rule or regulation would not prevent the Cities from continuing to be 
eligible for the types of grant funding that the Cities have used successfully to fund emission 
reduction programs.  However, the District has failed to provide legal citation in support of how 
the governmental agencies typically funding such programs might continue to legally fund 
activities for the purpose of complying with existing mandates, without violating constitutional 
limits prohibiting payment to comply with the law as “gifts of public funds.”   
 

K. Reporting Requirements under PR 4001 are Excessive 
 

PR 4001 paragraph (f) requires annual revisions to the Emission Reduction Plan.  This is 
new and excessive regulation, well beyond backstopping achievement of 2014 targets, and is 
duplicative, unnecessarily burdensome, and has not been sanctioned or in any way approved by 
the District’s Governing Board.  Even CARB in its state oversight over the District’s plans, only 
requires three-year updates to the AQMP.  Furthermore, PR 4001 is placing greater air quality 
regulatory burden on the Cities (and their Ports) than the federal government places on AQMD 
or other air agencies. 

 
L. Annual Emission Inventory Requirements under PR 4001 are Inappropriate and 

Vague  
 

PR 4001 paragraph (d) outlines requirements for annual emissions reporting.  An initial 
inventory for 2014 would be required by November 2014 “from all port-related sources for the 
2014 calendar year based on actual activity information available prior to November 1st of the 
calendar year and projected activity information for the remainder of the year.”  Although 
Distract staff indicated that specific requirements for this November 2014 submittal would be 
provided, neither the rule nor the accompanying Staff Report list any specifics.  The Cities will 
incur additional costs based on this requirement to prepare a 2014 inventory based on incomplete 
data in November 2014.   

 
The majority of the sources tracked in the Cities’ current emission inventories of port-

related sources are not owned, operated or controlled by the Cities.  Therefore, emissions 
inventories that will be used to evaluate compliance with PR 4001 should only include those 
port-related sources over which the Cities have direct control. 
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II. LACK OF AUTHORITY 
 

A. PR 4001 is NOT Consistent with the District’s Governing Board Approved Control 
Measure IND-01  

 
 Control Measure IND-01 provided a description of the Cities’ successful CAAP and its 
various emissions reduction goals:  “This AQMP Control Measure is designed to provide a 
“backstop” to the Ports’ actions to provide assurance that, if emissions do not continue to meet 
projections, the Ports will develop and implement plans to get back on track, to the extent that 
cost effective and feasible strategies are available.”  (Final 2012 AQMP Appendix IV-A, page 
3).  PR 4001, by contrast, describes its purpose differently:  “The purpose of this rule is to 
establish actions to be taken in the event that emissions from port-related sources do not meet the 
emission targets assumed in the Final 2012 Air Quality Management Plan for the purpose of 
meeting the federal 24-hour PM2.5 standard in 2014 and maintenance of attainment in subsequent 
years” (PR 4001 paragraph (a)).  District Staff has apparently drafted PR 4001 so as to eliminate 
the references in Measure IND-01 as adopted by the District’s Governing Board to backstopping 
the Cities CAAP targets to the extent cost effective and feasible strategies are available and has 
replaced that “backstop control measure” with a traditional regulation by the District to meet 
District-set targets.    
 
  In addition, the District Staff (apparently without Board approval) has changed the 
concern from assuring “the attainment demonstration” for 2014 PM2.5 emission targets (as 
described in the 2012 AQMP) to add “maintenance of the air quality standard in subsequent 
years.”  (PR 4001 paragraph (a)).  This change adds a new undefined and open-ended element 
into PR 4001 that is not consistent with Control Measure IND-01 as publicly adopted by the 
District’s Board in February 2013. Most importantly, to the extent the provisions of PR 4001 
vary in purpose and scope from Measure IND-01, they are not authorized by the District 
Governing Board.  

 
B. The District Fails to Show Any Basis to “Indirectly” Regulate Mobile Sources or 

Delegate Authority Without Clean Air Act Waivers from the USEPA 
 
The District has failed to show any constitutional or statutory basis for attempting to 

regulate mobile sources “indirectly” that it is preempted from regulating directly.  The District’s 
use of the term “port related sources” appears to be a euphemism for “mobile sources” that may 
be located at or operate at the areas governed by the Cities.  “Mobile sources” of emissions are, 
of course, generally beyond the limited regulatory authority conferred by the Legislature on local 
or regional districts.  (e.g., Health & Safety Code § 40001(a); also see, 76 Ops. Cal. Atty. Gen. 
11 (1993); 75 Ops. Cal. Atty. Gen. 256 (1992); 74 Ops. Cal. Atty. Gen. 196 (1991); 73 Ops. Cal. 
Atty. Gen. 229, 234-35 (1990).)   
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The District has failed to show any authority for attempting to regulate mobile sources by 

making another governmental entity that lacks any air regulatory authority its agent for 
enforcement of its desired mobile source emission reductions.  (See, e.g., Association of 
American Railroads et al. v. South Coast Air Quality Management District et al., 622 F.3d 1094, 
1096 (9th Cir. 2010), invalidating several train-idling emissions rules enacted by the District, on 
the basis of federal preemption under the Interstate Commerce Termination Act of 1995 
(ICCTA).)  Moreover, the District does not have mobile source regulatory authority itself to 
delegate, as it does not have a waiver under the Clean Air Act from the USEPA.  The District 
should instead work on stronger regulations from USEPA or CARB, which does have certain 
USEPA waivers to regulate mobile sources.   

 
PR 4001 impermissibly requires the Cities to become air pollution control agencies, 

responsible for “achieving” reductions of emissions that are actually from other private parties 
that operate or control equipment largely used in goods movement within the geographic 
boundaries of the Cities.  There is no statutory or other legal basis for imposing such a 
requirement on another governmental agency.  For example, does this mean that a city that has a 
significant number of factories or refineries within its borders becomes a stationary source and 
indirect source for those emissions?  Evidently the District does not distinguish between 
“operating ports” such as the Port of Charleston, S.C., which actually operates the terminals 
within the port, and “non-operating ports” such as the Cities, which are landlords that do not 
operate the marine terminals and other facilities within the harbor districts. 

 
The emission reduction plan required by PR 4001 strongly resembles the State 

Implementation Plan requirements of the Clean Air Act (42USC§7410). Specifically PR 
4001(f)(1)(A)(i) states, “…Ports shall engage [CARB, USEPA and the District] to discuss legal 
jurisdiction and authority to implement potential strategies to address the shortfall…” Based on 
the Clean Air Act, the enforcing agency should be the state of California through CARB and the 
District; however, PR 4001 places the burden of enforcement of emission reductions on the 
Cities.  Based on this, if the port-related sources don’t meet the emission reduction target 
specified by PR 4001, it should be the District and/or CARB that are responsible for preparing 
and enforcing the emission reduction plan against the emissions sources.  If the District insists 
that the Cities prepare an emission reduction plan, then the plan must be subject to the limits on 
authority, preemption and feasibility issues described above.  Further, USEPA, CARB and the 
District should provide funding to the Cities to support programs for incentives, since the Cities 
will no longer have available grant funding for voluntary programs.   
 

C. PR 4001 Violates Cities’ Charter Authorities and Tidelands Obligations 
 
Control Measure IND-01 and PR 4001 are illegal, abusing the District’s limited statutory 

power in an unprecedented manner that exceeds its authority.  There is no legal precedent or 
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authority for the District’s attempted regulation of the Port Authorities of the Cities, or the 
District’s imposition of an arbitrary, unnecessary and discriminatory rule on the Cities,  and 
thereby dictate the Cities’ governing Boards of Harbor Commissioners’ (“Boards”) decisions 
regarding the exercise of their police power authority, the management of their respective 
properties and expenditures of the Cities in order to satisfy the District-defined targets for a 
single district within the State.   

 
PR 4001 acknowledges that funding will be necessary to implement a plan to satisfy 

District targets, but fails to provide District funds or specify the source of such funds.  The 
District cannot legally compel the Cities’ Boards to make expenditure of Tidelands Trust 
revenues for the purpose of incentives or funding emission reduction programs as contemplated 
in District enforcement activity under PR 4001.  Such proposed unfettered District authority 
would unlawfully supplant the trustee judgment and legal obligations of the Cities to operate the 
port properties and their revenues solely for the benefit of the entire State of California under the 
Tidelands Trust doctrine (promoting maritime commerce, navigation and fisheries) rather than 
for limited municipal or a single District’s purposes. 

 
Worse yet, PR 4001 proposes that a single District Executive Officer acting alone (rather 

than the District’s full Governing Board) would wield the sole discretion to approve or 
disapprove the independent jurisdictional decisions of the Boards regarding conditions they 
impose on their properties or expenditures of their Harbor Revenue Funds, violating the 
Tidelands Trust and the Cities’ charters. 

 
D. There is No Statutory Authority for District to Impose PR 4001 On Cities 

 
The District has failed to cite any statutory authority for regulating the Cities—

governmental entities—as purported “sources” of emissions. As the Cities have repeatedly 
explained, neither the Cities nor the Ports are “sources” of emissions—direct, indirect, or 
otherwise.  The District has not provided any authority that would support the District’s 
attempted characterization of the Cities, or the Ports, as “indirect sources” of emission, solely 
based on the confluence of distinct privately-owned activities, vessels, vehicles, equipment, and 
uses within the geographic area and jurisdiction of the respective Ports. 

 
“An air pollution control district, as a special district, ‘has only such powers as are given 

to it by the statute and is an entity, the powers and functions of which are derived entirely from 
the Legislature.’” (74 Ops. Cal. Atty. Gen. 196 (1991)[citations omitted].)  “No matter how 
altruistic its motives, an administrative agency has no discretion to promulgate a regulation that 
is inconsistent with the governing statutes.”  (Terhune v. Superior Court (1998) 65 Cal.App.4th 
864, 874.)  The District has failed to cite any statute or grant of authority from the Legislature for 
the proposed PR 4001. 
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Under the District’s 2007 Air Quality Management Plan, a proposed “Port Backstop 
Rule” was proposed as a “Mobile Source Measure MOB-03” that defined the operators of marine 
terminals and rail yards, as well as the Cities, as indirect sources, Measure IND-01 and PR 4001 
inexplicably exclude the operators of the mobile sources that had been in MOB-03 and instead 
propose to regulate and punish solely the Cities, effectively insulating from responsibility, the 
private sector entities that do own, operate and control the equipment producing the emissions. 

 
The District Staff has previously referred to a clearly erroneous, overbroad interpretation 

of Health & Safety Code §§40716 (a)(1); 40440 (b)(3), as potential authority for attempting to 
justify Measure IND-01 and PR 4001 as forms of indirect source review, as applied to the Cities. 
However, such lax interpretations apparently ignore the Legislature’s explicit limitations on any 
such “indirect source” regulatory authority—precluding application of PR 4001 against the 
Cities (e.g., Health & Safety Code § 40716(b):  “Nothing in this section constitutes an 
infringement on the existing authority of counties and cities to plan or control land use, and 
nothing in this section provides or transfers new authority over such land use to a district.”)  

 
Similarly, any District reliance on Health & Safety Code § 40440 is clearly misplaced. 

The introductory clause of § 40440(b)(3), for example, states that indirect source controls must 
be “[c]onsistent with Section 40414.”  Importantly, Health & Safety Code §40414 [specifically 
governing the District] states: “No provision of this chapter shall constitute an infringement on 
the existing authority of counties and cities to plan or control land use, and no provision of this 
chapter shall be interpreted as providing or transferring new authority over such land use to 
either the south coast district, the Southern California Association of Governments, or the state 
board.”  Not only does this provision apply generally to Chapter 5.5 [governing the District] but 
it is also specifically referenced in § 40440(b)(3), leaving little doubt that any District rule 
related to indirect source controls may not overreach or infringe on the Cities’ police power to 
control land use in their jurisdictions or Tidelands Trustee duties for benefit of the State. 

 
Finally, the District Staff’s reference to two cases involving the very distinct “indirect 

source review” adopted by the San Joaquin Valley APCD is misplaced.  Those cases, California 
Building Industry Association  v. San Joaquin Valley Air Pollution Control District, 178 Cal. 
App. 4th 120 (2009) and Nat’l Ass’n of Home Builders v. San Joaquin Valley Air Pollution 
Control District, 627 F. 3d 730 (9th Cir. 2010), involved quite different circumstances and a 
distinct and specific statute permitting an indirect source review program and in-lieu fees to be 
imposed on new construction sites.  The holdings of those cases were narrow, and based on the 
nature of the emission sources being regulated.  “Because the court’s approval of the rule 
depended on the nature of the source being regulated, mobile non-road construction equipment, 
indirect sources are not categorically permissible after NAHB.”  (39 ECOLOGY LAW 
QUARTERLY 667 (2012).)  Those cases are thus irrelevant, and do not support District Staff’s 
assertion of some authority for the District to impose rules on the Cities under the guise of 
Measure IND-01 or PR 4001. 
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III. PROCEDURAL FLAWS  
 

A. General Comments 
 

The PR 4001 developmental and procedural process is on an accelerated timeline that is 
unusually short for a rule of this unprecedented nature that has generated such controversy and 
so many unanswered questions from other public agencies and stakeholders.  The District should 
provide a comprehensive rule development schedule, including key milestones of staff report 
revisions, staff report analyses, workshops, workgroup meetings, etc. and provide the 
stakeholders, and the public adequate time for review and comment after release of actual 
substantive information necessary to evaluate the proposed rule.  

 
Instead, the District was late with release of the actual text of PR 4001, not releasing it 

until November 26, 2013.  The text of the PR 4001 is severely lacking explanation of many 
material elements, leaving continued unanswered questions that had been posed literally for 
years, even under the development of Measure IND-01 and early working group consultation 
meetings.  The Preliminary Draft Staff Report for PR 4001 offers little help, as the Staff Report 
does not contain technical data and analyses necessary for a complete review.  The PR 4001 
Preliminary Staff Report lacks substance and does not meet important specificity requirements 
(see specific comments below related to the Preliminary Staff Report). 

 
Lastly, the District’s environmental assessment of the PR 4001 has also been extremely 

flawed and we incorporate by reference the comment letters previously submitted by the Cities 
on the Notice of Preparation and Recirculated Notice of Preparation under the California 
Environmental Quality Act, which are attached hereto. 
 

B. The District’s Preliminary Draft Staff Report on PR 4001 Fails to Comply With 
Statutory Requirements for Rule Adoption  
 

 The District’s December 2013 Preliminary Draft Staff Report fails to comply with 
statutory requirements for rule adoption as discussed below. 
 

1. Non-compliance with Health & Safety Code § 40440.5 – Notice of Proposed 
Action:   

 
The District must give public notice of the Board hearing to consider PR 4001 not less 
than 30 days prior to the hearing date, and must include specified information in that 
Notice:   
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(a) A “summary description of the effect of the proposal” as required by Section 
40725(b);  

(b) Description of the air quality objective of the rule, and reasons for the rule;   
(c) A list of supporting information and documents relevant to the PR 4001, and any 

environmental assessment; and  
(d)  A statement that a staff report on the proposed rule “has been prepared” and the 

contact information to obtain that staff report.5   
(e) The statutes further specify the required contents of the Staff Report that must be 

prepared and made available at least 30 days prior to the hearing date: 
 
Whenever the proposed rule or regulation will significantly affect air quality or 
emissions limitations, the staff report shall include the full text of the proposed 
rule or regulations, an analysis of alternative control measures, a list of reference 
materials used in developing the proposed rule regulation, an environmental 
assessment, exhibits, and draft findings for consideration by the District 
Governing Board pursuant to Health & Safety Code §40727.  Further, if an 
environmental assessment is prepared, the staff report shall also include social, 
economic, and public health analyses. 

 
2. Non-compliance with Health & Safety Code § 40727 – Required Findings:   

 
Before the District’s Board could approve the PR 4001, it would need to make the 

findings required by Section 40727 (and to provide the public with sufficient 
information/substantial evidence in the record to support those mandatory findings).  The 
District’s Preliminary Draft Staff Report (December 2013) fails to satisfy these 
requirements.  The findings must address: 

 
(a)  “necessity” – Since PR 4001 is by definition a “backstop” measure intended to 

address emissions issues that are not currently a problem (and which are not shown 
to be likely to occur), it is inherently difficult for the District to make such a finding 
of “necessity” for the rule (also see the detailed discussion demonstrating the 
District’s failure to demonstrate “necessity” for PR 4001 set forth above). 
Moreover, the District Governing Board found Measure IND-01 necessary in the 
2012 AQMP, but not PR 4001, as stated in the Staff Report. 
 

                                                 
5 This wording indicates that the Staff Report must already be prepared before the Notice of the Board meeting 
goes out.  If the District intends to rely upon the “Preliminary Draft Staff Report” issued in December 2013, it would 
be deficient because that PDSR fails to include all of the information required by statute. 
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(b)  “authority” – As pointed out above, the District has failed to demonstrate its legal 
authority for PR 4001, if any.  By what authority can the District “delegate” (or 
“foist”) its own responsibilities for regulating air quality emissions onto the Cities?  
The District cites no authority for imposing a rule on independent governmental 
agencies to take specific land use, environmental, or fiscal actions (fees, tariffs, etc.)  
Also, the District fails to address the statutory limitations on its authority in Health 
& Safety Code § 40414:  the District may not infringe on the existing authority of 
Cities to plan or control land use.  
 

(c) “clarity” – The lack of clarity in the draft text of PR 4001 is addressed throughout 
this comment letter. In addition, the lack of clarity in PR 4001 is exemplified in the 
circular argument of PR 4001(d)(2)(A) and PR 4001(f)(1)(D). PR 4001(d)(2)(A) 
specifies that that, in the case of triggering an Emission Reduction Plan, the Port 
shall report the progress in meeting the shortfall “based on the process developed 
pursuant to subparagraph (f)(1)(D).” However PR 4001(f)(1)(D) specifies the 
Emission Reduction Plan “shall provide a process for submittal of progress reports 
toward eliminating the emission reduction shortfall pursuant to subparagraph 
(d)(2)(A).”  
 

(d)  “consistency” –PR 4001 is inconsistent with Measure IND-01; it is also 
inconsistent with the CAAP and the Cities’ general plans, harbor area plans, 
transportation management plans, etc, as well as state Tidelands Trust policies.  In 
addition, PR 4001 is inconsistent with, and preempted by federal laws (e.g., 
ICCTA; FAAAA) and regulations of IMO (MARPOL / APPS) as well as federal 
regulations of trucks, locomotives, etc..  Also, PR 4001 is inconsistent with the 
California Clean Air Act and the statutory limitations on the regulatory authority of 
the District, and further is inconsistent with CARB polices. 

 
(e) “nonduplication” – PR 4001 would unnecessarily – by definition – duplicate and 

“backstop” existing plans and policies such as CAAP and the aforementioned 
regulations; 

 
(f)  “reference” – The District has failed to demonstrate what law or court decision is 

purportedly being implemented by PR 4001. 
 

3. Non-compliance with Health & Safety Code § 40727.2 – Written Analysis of 
Rule:  

 
Does the District contend that its Preliminary Draft Staff Report satisfies this 

requirement that it produce a written analysis of PR 4001?  If so, it fails to comply with 
§ 40727.2(e).  The Preliminary Draft Staff Report only indicates that the technical impact 
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assessment is underway.  Without the Impact Assessment section, the staff report is 
incomplete.  The Impact Assessment section must include the District’s explanation of 
differences between PR 4001 and existing guidelines, such as in CAAP or AQMP, as 
well as address regulation cost effectiveness, including costs beyond mere control 
equipment costs. 

 
4. Non-compliance with Health & Safety Code § 40440.8 – Assessment of 

Socioeconomic Impacts of PR 4001: 
 

This requirement is also imposed by Section 40428.5, and the need for such a 
socioeconomic analysis was addressed, at least in brief, in the NOP comment letter.  The 
Preliminary Draft Staff Report (page 18) erroneously describes the likely socioeconomic 
impacts of PR 4001 as being limited to the Cities’ costs incurred for emissions 
forecasting and reporting.  This grossly understates the likely impacts, including impacts 
of additional control measures that could be required under PR 4001 impacting the entire 
use and economic viability of the Ports.  The staff report must include a socioeconomic 
assessment and must certainly address the threat of diversion resulting from potential 
undefined, regulatory-mandated, emission control measures.  The Preliminary Draft Staff 
Report erroneously suggests that “a detailed assessment cannot be made at this time” and 
should be deferred, which is in violation of the statutory requirement.  The Staff Report 
also indicates that a socioeconomic assessment will be made available 30 days prior to 
the public hearing.  The significant potential impact and novel nature of this rule warrants 
a 60 day review period of the socioeconomic assessment. 
 

5. Non –compliance with Health & Safety Code § 40440.8(b)(4) – Alternatives to 
PR 4001:   

 
The socioeconomic assessment must address “the availability and cost-

effectiveness of alternatives to the rule.”  (§ 40440.8(b)(4))  However, the Preliminary 
Draft Staff Report fails to even mention any “alternatives” to the Rule, much less to 
evaluate the availability and cost-effectiveness of alternatives, such as VMEP. 

 
6. Non-compliance with Health & Safety Code § 40440(c):  “Cost-effectiveness”   
 

The District failed to demonstrate that the adoption of PR 4001 would comply 
with the requirement of Section 40440(c) that all of the District’s rules “are efficient and 
cost-effective...”  Also, Section 40703 requires the District to make available to the 
public, and requires the Board to make findings, as to the cost effectiveness of control 
measures, and similarly Section 40922 requires the District to consider “the relative cost 
effectiveness of the [control] measure...”  The District has not done so. 
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C. Additional Analysis is Required Before Rule Development Can Proceed 
 

The Cities have put into place a voluntary program with documented air quality 
improvements in the face of economic growth. It is AQMD’s responsibility to perform a 
regulatory impact assessment documenting that PR 4001 will not reverse voluntary gains made 
by the Cities and endanger future programs.  This includes the analysis of lost grant funding that 
would have otherwise been available to fund equipment replacement and other emissions 
reductions, due to conversion of voluntary program to regulation. 

 
 

D. The District Must Acknowledge and Respond to All Comments Submitted on 
Measure IND-01 and PR 4001 
 
The draft findings in the next staff report must acknowledge and respond to all comments 

submitted on Measure IND-01 and PR 4001, including all comments on the environmental 
assessment such as the Notice of Preparation and Initial Study for PR 4001. 
 

IV. FAILED REQUIREMENTS FOR SIP INCLUSION 

 
The District has claimed that adoption of PR 4001 is necessary to ensure SIP credit for the 

Cities’ voluntary emission reduction programs.  However, neither this Proposed Rule nor its 
precursor, “Control Measure IND-01” can be justified on this pretext, and neither PR 4001 nor 
Measure IND-01 meet the criteria for SIP inclusion.  The Cities have raised significant technical, 
jurisdictional, constitutional and other legal concerns with Measure IND-01 and PR 4001, as set 
forth in public comment letters sent to the District during the 2012 AQMP adoption process and 
PR 4001 development process, which are provided as attachments. 

 
A. Measure IND-01 and PR 4001 Violate Health & Safety Code § 39602 

 
Measure IND-01 and PR 4001 violate California Health & Safety Code § 39602, which 

provides that the SIP shall only include those provisions necessary to meet the requirements of 
the Clean Air Act.  The Cities have shown that there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard.  PR 4001 is duplicative of 
regulations already in place and effectively reducing emissions from  port-related sources.  As 
noted above, the Cities estimate that in 2014, 98% of the PM2.5 equivalent emission reductions 
that PR 4001 seeks to “backstop” will occur as the result of regulations adopted by CARB and 
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the IMO.6  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ Clean Air Action Plan.   

 
More importantly, there are significant legal questions regarding the District’s attempt to 

invoke “ indirect source review” as authority to impose a new rule on governmental agencies.  
PR 4001 clearly infringes upon, and potentially usurps the Cities’ authority to plan and control 
land use and exercise police power, in contravention of Health & Safety Code §§ 40716(b) and 
40414, and compels compliance and punishes them for non-achievement of emissions targets for 
equipment the Cities do not own, control or operate, and are preempted from regulating. 

 
B. The District Failed to Timely Submit Proposed “Control Measure IND-01” to 

CARB for Public Consideration and Approval As Part of the SIP Submitted to 
USEPA on January 25, 2013 
 
Under CAA section 110(l), SIP revisions must be adopted by the State, and the State 

must provide for reasonable public notice and hearing prior to adoption.  EPA cannot approve 
Measure IND-01 as part of the SIP because the District did not approve and forward IND-01 in 
time for CARB to follow the process for public consideration and State adoption required by 
CAA Section 110(1) and California Health and Safety Code Section 41650 for SIP submissions, 
and CARB failed to do so.   

 
Under 40 CFR 51.102(d), reasonable public notice in this context refers to at least 30 

days. Similarly, Health and Safety Code Section 41650 provides for a public hearing that would 
allow public comment as to whether the SIP meets the requirements of the CAA.  By resolution 
dated January 25, 2013, CARB approved the District’s 2012 AQMP and directed the executive 
officer of CARB to submit the AQMP to the USEPA for inclusion in the SIP.  However, at the 
time of the January 25, 2013 CARB action, Measure IND-01 was not part of the AQMP.  
Because the District Governing Board adopted the AQMP without Measure IND-01 on 
December 7, 2012, and in fact, did not adopt Measure IND-01 until February 1, 2013, the 
January 25 CARB action did not constitute approval of Measure IND-01 which had not yet been 
submitted to CARB for consideration.   

 
The documents attached to CARB’s February 13, 2013 SIP submittal to the USEPA 

include the December 7, 2012 resolution by the District Governing Board and the December 20, 
2012 District letter to CARB transmitting the approved SIP, which pre-dated the District 

                                                 
6 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Governing Board’s approval of Measure IND-01.  Inexplicably, without the required public 
notice or public hearing and adoption by the CARB Governing Board, the submitted SIP 
includes the addition of Measure IND-01.  Until this procedural error is corrected, and the Cities 
and the public are given the opportunity to comment at a public hearing, and CARB is able to 
properly consider proposed Measure IND-01 at such a properly-noticed public hearing, Measure 
IND-01 is not properly before the USEPA and cannot be approved as part of the SIP. 
 

C. The Many Flaws of Measure IND-01 and PR 4001 Harm Rather Than Help the SIP 
 

As a result of the above-mentioned extensive technical, jurisdictional, constitutional, 
statutory and other legal problems, inclusion of IND-01 in the SIP and attempted implementation 
through PR 4001 creates unnecessary risks of disputes and legal challenges to the AQMP and 
SIP.  The unprecedented nature and legal and jurisdictional conflicts of PR 4001 and Measure 
IND-01 require significant explanation of the legal underpinnings of the Measure.  Instead a 
single paragraph of generalities ignoring the jurisdictional conflict and lack of legal authority for 
classification of Cities as stationary sources or indirect sources was produced to justify PR 4001. 
 

Conclusion 
 

The ports of Long Beach and Los Angeles are a major economic engine for the region 
and nation. PR 4001 and the uncertainty it creates will have a substantial negative impact on the 
goods movement industry and the local economy, resulting in cargo diversion, job losses and 
business closures.  Moreover, rather than improving air quality, PR 4001  eliminates all incentive 
for voluntary participation in emission reduction efforts at the Ports that have been so successful.   
 

The Cities have a proven track record of developing and implementing appropriate and 
effective emission reduction strategies, working with the port industry and the air quality 
regulatory agencies.  Since the CAAP was adopted in 2006, essentially all of the Cities’ early 
actions have been overtaken by regulations from state, federal, and international agencies.  The 
majority of emission reductions are already being achieved by regulations.  Therefore, there is 
clearly no need for additional regulation.   
 

The Cities share the air emission reduction goals of the District, CARB, and USEPA, and 
strongly believe that the voluntary cooperative CAAP process established by the Cities remains 
the most appropriate forum to discuss technical and policy issues related to implementing 
appropriate strategies for reducing emissions from port-related sources.  There are feasible 
alternatives that would effectively ensure emission reduction goals are met, including the 
USEPA’s VMEP that would allow for the small percentage of emissions reductions needed 
beyond regulations to be credited in the SIP.  The Cities hope you will work with us to discuss 
various mechanisms, contractual or otherwise, by which the VMEP can be implemented in San 
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Pedro Bay, and move forward as a possible resolution to the issues currently under discussion 
regarding PR 4001. 
 

We appreciate your consideration. Thank you. 

 

Sincerely, 

 

 
Matthew Arms     Christopher Cannon 
Acting Director of     Director of Environmental Management 
Environmental Planning    Port of Los Angeles 
Port of Long Beach      
 
 
Attachments:   
 
 January 15, 2014 Letter; Port of Long Beach and Port of Los Angeles to South Coast Air 

Quality Management District (SCAQMD); Comments on Notice of Preparation, Initial 
Study and Scope of Proposed Program Environmental Assessment 
 

 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 
Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
 

 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Richard Cameron, Managing Director, Port of Long Beach 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 

Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
Michael Christensen, Deputy Executive Director, Port of Los Angeles 

 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
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 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Governing Board Members, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 

Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, USEPA, Region 9 
 Deborah Jordan, Director, Air Division,  USEPA, Region 9 
 Elizabeth Adams, Deputy Director, USEPA, Region 9



 

 

 
 
 
 
 
January 15, 2014   
 
 
Jared Blumenfeld 
Regional Administrator 
U.S. Environmental Protection Agency, Region 9 
75 Hawthorne Street 
San Francisco, California 94105 
 
Re: California State Implementation Plan for PM2.5 for South Coast Air Basin (SIP) - South 

Coast 2012 Air Quality Management Plan (AQMP) Control Measure IND-01 Backstop 
Measure for Indirect Sources of Emissions from Ports and Port-Related Facilities and 
EPA Voluntary Mobile Source Emission Reduction Program (VMEP) 

 
Dear Mr. Blumenfeld: 
 
On behalf of the City of Long Beach acting by its Harbor Department and the City of Los 
Angeles acting by its Harbor Department (collectively, the Cities), we raise serious concerns 
regarding Control Measure IND-01 Backstop Measure for Indirect Sources of Emissions from 
Ports and Port-related Facilities (Measure IND-01) in the South Coast Air Quality Management 
District’s (AQMD) 2012 Air Quality Management Plan (AQMP).   The Cities request that the 
United States Environmental Protection Agency (EPA) disapprove and exclude Measure IND-01 
from the California State Implementation Plan (SIP) for particulate matter 2.5 microns or less 
(PM2.5) for the South Coast Air Basin, which is currently pending EPA approval.  As set forth 
below,  both the substance of Measure IND-01 and the California Air Resources Board (ARB) 
procedure for inclusion of Measure IND-01in the SIP violate all five prongs of the standard test 
used by EPA to evaluate a SIP’s compliance with Clean Air Act (CAA) requirements.1    
 
1. Did the State provide adequate public notice and comment periods? 
 
EPA cannot approve Measure IND-01 as part of the SIP because the ARB failed to follow the 
process for SIP submissions required by CAA Section 110(1) and California Health and Safety 
Code Section 41650. Under CAA section 110(l), SIP revisions must be adopted by the State, and 
the State must provide for reasonable public notice and hearing prior to adoption.  Under 40 CFR 
51.102(d), reasonable public notice in this context refers to at least 30 days. Similarly, Health 
and Safety Code Section 41650 provides for a public hearing that would allow public comment 
as to whether the SIP meets the requirements of the CAA.  By resolution dated January 25, 2013, 

                                                 
1 See, e.g., CAA Sections 110(a)(2)(A), 110(a)(2)(E), 110(l). 
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the ARB approved the AQMD 2012 AQMP and directed the executive officer of the ARB to 
submit the AQMP to EPA for inclusion in the SIP.  However, at the time of the January 25, 2013 
ARB action, Measure IND-01 was not part of the AQMP.  Because the AQMD Governing Board 
adopted the AQMP without Measure IND-01 on December 7, 2012 and did not adopt Measure 
IND-01 until February 1, 2013, the January 25 ARB action did not constitute approval of 
Measure IND-01 which had not yet been submitted to ARB for consideration.  The documents 
attached to the ARB’s February 13, 2013 SIP submittal to the EPA include the December 7, 
2012 resolution by the AQMD Governing Board and the December 20, 2012 AQMD letter to 
ARB transmitting the approved SIP, which pre-dated the AQMD Governing Board’s approval of 
Measure IND-01.  Inexplicably, without the required public notice or public hearing and 
adoption by the ARB Governing Board, the submitted SIP includes the addition of Measure 
IND-01.  Until this procedural error is corrected, and the Cities and the public are given the 
opportunity to comment at a public hearing, Measure IND-01 is not properly before EPA and 
cannot be approved as part of the SIP. 
 
2. Does the State have adequate legal authority to implement the regulations? 
 
As you may know, the AQMD is now pursuing adoption of Proposed Rule 4001—Maintenance 
of AQMD Emission Reduction Targets at Commercial Marine Ports (PR 4001) – ostensibly to 
implement Measure IND-01 and ensure SIP credit for voluntary emission reduction programs of 
the Cities.  The Cities have raised significant technical, jurisdictional, constitutional and other 
legal concerns with Measure IND-01 and PR 4001, as set forth in public comment letters sent to 
AQMD during the AQMP adoption process.  Measure IND-01 and PR 4001 violate California 
Health and Safety Code Section 39602, which provides that the State Implementation Plan shall 
only include those provisions necessary to meet the requirements of the Clean Air Act.  The 
Cities have shown that there is no demonstrated need for the rule, nor is this rule necessary for 
regional attainment of the 2014 PM2.5 standard.  The Cities estimate that by 2014, 99.5 percent 
of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur as the 
result of regulations adopted by ARB and the International Maritime Organization (IMO).2  The 
remaining 0.5 percent of PM2.5 equivalent emission reductions is primarily attributed to the 
Cities’ successful voluntary vessel speed reduction incentive program which is part of the Cities’ 
Clean Air Action Plan.  More importantly, there are significant legal questions regarding 
AQMD’s attempt to apply an indirect source rule to governmental agencies in a manner that 
potentially usurps the Cities authority and compels compliance and punishes them for non-
achievement of emissions targets for equipment the Cities do not own, control or operate, and are 
preempted from regulating. 
 

                                                 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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3. Are the regulations enforceable as required under CAA section 110(a)(2)? 
 
Because the Cities are not regulatory agencies and, therefore, are limited in their authority to 
impose requirements on mobile sources operated by the goods movement industry that call at 
port facilities, IND-01 and PR 4001 are inappropriate and ineffective mechanisms for achieving 
emission reductions. 
 
4. Will the State have adequate personnel and funding for the regulations? 
 
Measure IND-01 does not specify the source of funding for its regulation of the Cities but 
implies that it will come from the Cities.  However, AQMD and ARB have no authority to 
require Cities’ expenditures which are subject to the Cities’ own requirements as governmental 
agencies.  Furthermore, because it converts a voluntary program into enforceable regulation, the 
financial effect of Measure IND-01 will be to remove previously available funding from Federal 
and State grants that are only given for voluntary programs that go beyond regulation, making it 
less likely that the Cities will have funds to assist the goods movement industry with meeting the 
AQMP targets.3 
 
5. Do the regulations interfere with reasonable further progress and attainment or any 
other applicable requirement of the Act? 
 
Measure IND-01 interferes with reasonable further progress of the Cities’ voluntary programs by 
reduction of available funding as mentioned above, and providing disincentives to Cities and 
goods movement industry to pursue programs like the voluntary Clean Air Action Plan.   
 
The Solution:  Voluntary Mobile Source Emission Reduction Program (VMEP) 
 
To the extent the ARB and AQMD seek to ensure the emission benefits of the Cities’ voluntary 
vessel speed reduction program, there is a more appropriate method in the form of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which constitutes an established process to grant SIP credit for emission reductions resulting 
from voluntary mobile source measures that go beyond existing regulations.  The VMEP 
approach was intended for exactly the type of successful voluntary program such as the Cities’ 
landmark Clean Air Action Plan, and should be used to account for the 0.5 percent of port-
related emissions not currently backstopped by regulation.  The VMEP would also reduce the 
industry and jurisdictional uncertainty that could divert cargo away from the Ports and hurt our 
local economy.   

                                                 
3 Many of the Cities programs for equipment replacement or emissions reductions projects have been funded by 
federal and state grants that require funded activities must go beyond regulations. See e.g., California Proposition 1B 
Goods Movement and federal Diesel Emission Reduction programs. 
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We urge the EPA to disapprove and exclude the AQMD’s Measure IND-01 from the SIP, and 
insist that the AQMD use the EPA’s established VMEP process that was developed for programs 
such as the Cities’ vessel speed reduction program and other Clean Air Action Plan measures.  
Use of the established VMEP will accomplish the objective sought by Measure IND-01 and PR 
4001 and ensure that the emissions reductions achieved by the program are credited in the SIP.  
Further, the implementation of a VMEP will achieve the same emissions reductions while 
ensuring that grant funds remain available for actions going beyond regulations and will do so in 
a collaborative manner. It will also encourage other cities and regions throughout the nation to 
develop and pursue innovative voluntary programs and solutions that best fit their needs to 
improve air quality and public health.   
 
The Cities share the air emission reduction goals of the AQMD, ARB, and EPA, and strongly 
believe that the VMEP is the most effective way to ensure that emission reduction goals are met 
in a manner that will allow the SIP to move forward without unnecessary disputes or challenges.  
The Cities look forward to discussing the various mechanisms, contractual or otherwise, by 
which the VMEP can be implemented in San Pedro Bay.   
 
Sincerely, 

   
 
Matthew Arms Christopher Cannon 
Acting Director of Environmental Planning Director of Environmental Management 
Port of Long Beach Port of Los Angeles 
 
 
LW 
 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, ARB 
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 Cynthia Marvin, Division Chief, Stationary Source Division, ARB 

Doug Ito, Chief, Freight Transportation Branch, ARB 
 Deborah Jordan, Director, Air Division, EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 



 
 
 

 
 

 

  

 

January 15, 2014 
 
VIA E-MAIL – bradlein@aqmd.gov 
VIA FACSIMILE – (909) 396-3324 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 
 

 
Re: Recirculated Notice of Preparation and Initial Study 

Proposed Rule 4001— Maintenance of AQMP Emission Reduction Targets 
at Commercial Marine Ports 
November 2013 

  
  SCAQMD File No. 0722013BAR 
  SCH No.:  2013071072 
 

Comments on Recirculated Notice of Preparation, Initial Study, and 
Scope of Proposed Program Environmental Assessment and 
Alternatives Analysis 

 
Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB)” and the City of Los 
Angeles acting by and through their respective Harbor Department (“COLA”, and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
responses and comments on the District’s recent “Recirculated Notice of Preparation of a Draft 
Program Environmental Assessment” (“Recirculated NOP”) and the accompanying Initial Study 
(“IS”) prepared in connection with the District’s consideration of the proposed project entitled 
“Rule 4001:  Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports” 
(the “Project” or “PR 4001”).  We appreciate that the District has extended the public comment 
period to January 16, 2014, in light of the serious and substantial issues raised by this Project and 
the original comment period scheduled over the holidays limiting stakeholder time for review. 
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This letter is organized in the following manner: 
A.  Introductory Comments 
B.  General Comments on the Recirculated NOP and Initial Study 
C.  Specific Comments on the Recirculated Initial Study 
 1.  Comments on Chapter 1 
 2.  Comments on Chapter 2 (Environmental Checklist)  
D.  Conclusion 

Additionally, the Cities’ previous comment letter on the original NOP dated August 21, 2013 has 
been attached for reference. 

A. Introductory Comments: 

We have previously commented on, and objected to, Air Quality Management Plan 
(AQMP) Control Measure IND-01 (Measure IND-01) and have expressed our grave concerns 
about the District’s rulemaking approach to craft a ostensible “backstop rule” that would be 
applicable only to the Cities and their respective San Pedro Bay Ports (“Ports”) such as that 
embodied in the new draft PR 4001.  As the District is well aware, the Cities have been 
dedicated, innovative, and effective leaders in the efforts of public agencies to improve air 
quality despite the fact that we have no regulatory authority or control over the emissions 
sources.  Working collaboratively and voluntarily with the District, our efforts have been 
successful in helping the maritime goods movement industry achieve very substantial reductions 
in emissions from the wide range of industrial and mobile sources they operate at or near the 
Ports, and we look forward to continuing to work with the District, other air regulatory agencies, 
and industry in building on these successes. 

While we appreciate that the District staff has finally released the draft text of PR 4001, 
together with the recirculation of a new NOP and Initial Study, we find that many of the 
questions and issues raised in our previous comments remain unanswered or contain the same 
deficiencies in the new description of the “Project” and the Recirculated NOP, and still fail to 
identify or address feasible alternatives to PR 4001. Therefore, we respectfully reiterate and 
incorporate by reference all of our previous comments and objections (including, but not limited 
to, our letter dated August 21, 2013, and comments on the District’s 2012 Air Quality 
Management Plan (“AQMP”) and Control Measure IND-01), in addition to our new comments 
on the Recirculated NOP and IS. 

Our responses are submitted in light of the California Environmental Quality Act 
(“CEQA”) which calls for public review, critical evaluation, and comment on the scope of the 
environmental review proposed to be conducted in response to a Notice of Preparation, including 
the significant environmental issues, alternatives, and mitigation measures that should be 
analyzed in the proposed draft EIR (or Environmental Assessment, “EA”) (14 CCR 
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15082(b)(1).)  (See, CEQA Guidelines, at Title 14 Cal. Code of Regulations, §§ 15000, et seq..)  
Since it is anticipated that the proposed Project will have substantial impacts on the Cities and 
other communities served by the Ports, it is particularly important that the scope of this proposed 
review take into account jurisdictional and legal limitations, established state and local plans and 
policies, and other potentially feasible and less-impactful alternatives to the Project.  In addition, 
it will be important to consider the impacts of the proposed Project on the important missions, 
facilities, and operations of the San Pedro Bay Ports. 

In that context, we respectfully submit the following comments regarding the 
Recirculated NOP as well as questions, concerns and objections related to the omissions of 
critical information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s Recirculated NOP. 

B. General Comments on the Recirculated NOP and Initial Study. 

1. Changed Project Title:  What is the authority of the District to change the 
proposed Project  from a “Backstop Measure for Indirect Sources of Emissions from Ports and 
Port-related Facilities” authorized by the District’s Governing Board, to a new Project title of 
“Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports”?  The 
District inexplicably no longer describes this as “a backstop measure” – although such a 
“contingency measure” concept has been the basis for District consideration of this type of 
proposed rule going back to Control Measure IND – 01 and a similar mobile source port 
backstop rule in the 2007 AQMP/SIP.  What is the significance of this change and has the 
District now moved from a backstop of the voluntary Clean Air Action Plan goals of the Cities, 
which it sold to its board, to full District regulation setting District targets for the Cities’ ports 
beyond backstopping voluntary programs?  Does this change require the approval of the 
District’s board?  In any event, the Cities repeat their strong protest of both Project concepts and 
further comment on this issue below. 

2. Changed Project Description:  The Recirculated NOP/IS cover letter 
(11/22/2013) acknowledges that “changes were made to the project description and the 
environmental analysis subsequent to release of the original NOP/IS on July 23, 2013.”  
However, the new NOP/IS fails to describe the “changes” in “the Project” and fails to describe or 
evaluate the significance of those Project changes.  We note at least a few changes between the 
previous Initial Study and this new Recirculated NOP/IS: 

(a) The Project Description now includes the draft text of the Proposed Rule.  
The new Initial Study states (p. 1-3) that the prior NOP/IS had tried to use the text of Control 
Measure IND-01 as a surrogate for the Project, because the rule language for PR 4001 had not 
been developed.  However, the draft text of PR 4001 is not the same as Control Measure 
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IND-01.  The distinct jurisdictional, legal, administrative, due process and procedural issues 
posed by the draft text of PR 4001 (as well as its semantic ambiguities) add new levels of 
complexity to the evaluation of the environmental impacts of the Project, which are not 
adequately explained or evaluated in the new Initial Study.  

As detailed below, the draft text now creates uncertainty as to how and when the 
requirements of the new PR 4001 that the Cities “take actions” would be triggered, as well as the 
scope of their obligations to act under the new Rule.  Indeed, the draft text of PR 4001 raises 
questions as to whether the Project as now described is even consistent with the Final 2012 
AQMP, the EIR for that AQMP, or with subsequently-adopted Control Measure IND-01, or 
other state and regional plans.  Most importantly, to the extent the provisions of PR 4001 vary in 
purpose and scope from Measure IND-01, they are not authorized by the AQMD Governing 
Board. 

(b) The initial Project description (and Control Measure IND-01) would have 
required “actions to be taken” [by the Cities] only “in the event that emissions from port-related 
sources do not meet the emission targets assumed in the final 2012 AQMP. Similarly,  Control 
Measure IND-01 represented that the “backstop” requirements will be triggered “if the reported 
aggregate emissions for 2014 for all port-related sources exceed the 2014 emissions targets.”  
(Final 2012 AQMP, Appendix IV-A-41.)  By contrast, however, the new Project description 
would apparently require the Cities to “take actions” in the event that “port-related sources do 
not meet or are not on track to maintain the emission targets ... for the purpose of meeting and 
maintaining the federal 24-hrs PM2.5 standard.”  The new version of the Project description 
appears to have expanded the “triggering” events, and extended the trigger period, beyond those 
events and time periods contemplated in the 2012 Final AQMP.  Accordingly, the new version of 
PR 4001 may no longer be consistent with the AQMP or with the environmental review of that 
document. 

(c) The new NOP and Initial Study changed the type of CEQA document 
from an Environmental Assessment to a Program Environmental Assessment for the Project that 
will be programmatic in nature (as described in 14 CCR 15168) rather than a project-specific 
environmental review, and suggests that the District may thereby intend to defer more detailed 
CEQA analysis to some undefined future stage of “the Project” (p. 1-2).  The District has already 
prepared and certified a Final Program Environmental Impact Report (Program EIR) for the 
2012 AQMP which was considered to be the appropriate document pursuant to CEQA 
Guidelines Section 15168(a)(3) and included a programmatic analysis of Control Measure IND-
01.  However, the District has now presented the adoption of PR 4001 as “the Project” but is still 
preparing yet another Program Environmental Assessment with the same reasoning as it did in 
the prior CEQA analysis.  It is not clear how the District believes two program-level 
environmental documents can be prepared for the same rule and when, if at all, the District may 
intend to provide such more specific “project-level” analysis as required under CEQA. 



Ms. Barbara Radlein 
January 15, 2014 
Page 5 
 
 

 

 

   
 

 

Moreover, this part of the new Initial Study implies a commitment that the “program 
CEQA document” would include “consideration of broad policy alternatives and program-wide 
mitigation measures.” (id.).  However, the new Initial Study fails to identify or discuss any such 
“policy alternatives” or “program-wide mitigation measures” and gives no indication that the 
scope of the eventual EA will in fact include any such policy alternatives or mitigation measures. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed very similar concerns over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
Final Program EIR, the District represented that: “The exact impacts resulting from the 
particular methods that will be used under Control Measure IND-01 can only be determined in 
the future as the measure is developed into a rule or regulation and adopted.”  The District also 
committed, in its response to the same comment #504 in the AQMP Final Program EIR, that 
“further details regarding the future requirements [a Rule implementing Control Measure IND-
01] will be determined more appropriately during the rule development process.” 

The new Initial Study indicates that the District may be reneging on these commitments 
to provide the necessary analysis of “the exact impacts” of PR 4001 “during the rule-
development process, in violation of CEQA and in violation of the District’s own Rule 110. 

(d) The District also appears to have made other subtle changes to the Project 
Description, without announcement, which are not consistent with Control Measure IND-01, 
and which may have potentially significant – but unaddressed -- impacts.  For example: 

i. The new Initial Study has changed the description of the Project from 
adoption of a “backstop measure” to the adoption of “backstop 
requirement” and has made other changes to the Project which are not 
consistent with Control Measure IND-01 as adopted (p. 1-1.)  Control 
Measure IND-01 provides a description of the Cities’ successful Clean 
Air Action Plan (CAAP) and its various emissions reductions goals.  
“This AQMP Control Measure is designed to provide a “backstop” to 
the Ports’ actions to provide assurance that, if emissions do not 
continue to meet projections, the Ports will develop and implement 
plans to get back on track, to the extent that cost effective and feasible 
strategies are available.” (Final 2012 AQMP Appendix IV-A, page 3)  
The Proposed Project describes its purpose as:  “The purpose of the 
rule is to establish actions to be taken in the event that emissions from 
port-related sources do not meet the emission targets assumed in the 
Final 2012 Air Quality Management Plan for the purpose of meeting 
the federal 24-hour PM2.5 standard in 2014 and maintenance of 
attainment in subsequent years.”  (PR 4001, Section (a))  The proposed 
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Project has eliminated the references in its Board-adopted IND-01 to 
backstopping the Ports Clean Air Action Plan targets to the extent cost 
effective and feasible strategies are available and replaced with a 
traditional regulation by the District to meet District-set targets. 

ii. The new Initial Study has apparently changed the District’s concern 
from assuring “the attainment demonstration” for 2014 PM2.5 
emission targets (as embodied in the 2012 AQMP) to add 
“maintenance of the air quality standard in subsequent years.” (p. 1-
1.)  This change in the Project appears to add a new undefined and 
open-ended element into the Project, not consistent with the District’s 
adopted Control Measure IND-01. 

(e) Changed Definition of “Feasible Control Strategy:”  The draft text for 
the new PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Control 
Measure IND -01 as adopted by the District Board.  Instead, the draft of PR 4001 (at Paragraph 
(c)(1)) and the new Initial Study have changed the limitations on the proposed obligations of the 
Cities to achieve additional emission reductions under PR 4001.  Previously, the Project was 
described as requiring the Cities to “propose additional emission reduction methods ... [but only] 
to the extent cost-effective strategies are technically feasible and within the Ports’ authority.”   
However, new PR 4001, and the new Initial Study (p. 1-1) have inexplicably omitted (at several 
points) the prior limitation on the Cities’ potential obligations to measures that are “technically 
feasible.”  Again, these subtle changes in the Project description are not consistent with the text 
of IND-01 or any other legal or regulatory authority identified by the District in the new Initial 
Study.  The Initial Study should address (i) whether these changes have been authorized by the 
District’s Board, and (2) what potential environmental impacts (as well as socio-economic 
impacts) may arise from the changes in the concept of “feasible control strategies.” 

(f) The District should clearly identify all other “changes” in the Project. 

Other comments on the flawed “project description” are set out in Section C(1), 
below. 

3. Changed Environmental Analysis:  We appreciate that the Recirculated NOP/IS 
has expanded the range of environmental subjects which it now acknowledges may be subject to 
the proposed Project’s significant adverse environmental impacts, perhaps partly in response to 
our previous comments.  However, the scope of the proposed environmental analysis still does 
not take into account all of our concerns and still fails to comply with CEQA, e.g., by failing to 
identify potential significant environmental impacts, failing to propose a range of feasible 
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alternatives, and failing to evaluate reasonable mitigation measures.  We therefore reiterate our 
prior comments on the scope of the proposed EA. 

4. Reiteration and Incorporation of Prior Comments:  The new NOP/IS states 
that it “replaces the July 23, 2013 NOP/IS” and that there will be no District responses to 
previously-submitted comments.  We recognize that the Recirculated NOP purports to reflect 
changes made, in part, to previously submitted comments on the July 2013 NOP/IS.  However, 
the new NOP/IS does not take into account all of our previous comments nor do the changes 
made in the new NOP/IS necessarily reflect or satisfy the requests made in our previous 
comments.  Accordingly, we incorporate and include our previous comments as detailed in our 
letter dated August 21, 2013. 

5. Failure to Adequately Identify and Include Feasible Alternatives:  The 
Recirculated NOP/IS still fails to comply with CEQA’s requirements for identification and 
consideration of all feasible project alternatives.  Like the original IS, the new IS fails to identify 
a single “alternative” to the District Board’s adoption of PR 4001.  The superficial mention of 
“alternatives” on page 1-15 of the IS merely recites the legal obligations of the District to 
“discuss and compare” a range of “reasonable alternatives” to the proposed Project.  This fails to 
fulfill the “scoping” purpose of an Initial Study.  The District should analyze, among a range of 
alternatives, a collaborative Memorandum of Agreement between all of the stakeholders, as 
previously suggested by the Cities and recommended by the District to its Board (which speaks 
well to its feasibility as an alternative).  The District should also evaluate the use of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which was developed for voluntary emission reduction programs of the sort outlined in the 
CAAP.   

“The scoping process is the screening process by which a local agency makes its initial 
determination as to which alternatives are feasible and merit in-depth consideration, and which 
do not.” (Goleta II, supra, 52 Cal.3d at p. 569; see Guidelines §15083.)  It involves 
“consult[ation] directly with any person or organization [the lead agency] believes will be 
concerned with the environmental effects of the project” in hopes of “solv[ing] many potential 
problems that would arise in more serious forms later in the review process.” (Guidelines, § 
15083.)”  “The determination of whether to include an alternative during the scoping process is 
whether the alternative is potentially feasible (Mira Mar Mobile Community v. City of Oceanside 
(2004) 119 Cal.App.4th 477, 489 (Mira Mar)), and the EIR “is required to make an in-depth 
discussion of those alternatives identified as at least potentially feasible.” (Sierra Club v. County 
of Napa (2004) 121 Cal.App.4th 1490, 1505, fn. 5].)”  (South County Citizens for Smart Growth 
v. County of Nevada (3d Dist. 2013) 221 Cal.App.4th 316, 327 (South County.) 

“A lead agency must give reasons for rejecting an alternative as ‘infeasible’ during the 
scoping process (Guidelines, § 15126.6, subd. (c)), the scoping process takes place prior to 
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completion of the draft EIR. (Gilroy Citizens for Responsible Planning v. City of Gilroy, supra, 
140 Cal.App.4th at p. 917, fn. 5; Guidelines, § 15083.)”  (South County, p. 328.)1 

The Initial Study also uses the wrong legal standard in its passing acknowledgement of 
the District’s duty to consider alternatives:  the Initial Study must identify “potentially feasible” 
alternatives (“feasibility” is a defined, and critical, term under CEQA), rather than “reasonable” 
alternatives (as mis-stated in the IS on page 1-15.) 

6. Deficient Initial Study:  The CEQA Guidelines contemplate that an Initial Study 
is to be used in defining the scope of environmental review (14 CCR §§ 15006(d), 15063(a), 
15143.)  However, as a result of the omissions, inconsistencies, and deficiencies in the Initial 
Study, the District’s proposed scope of environmental assessment for this Project will be unduly 
narrowed and limited, and is likely to erroneously exclude issues, feasible alternatives, and 
mitigation measures from the proposed Environmental Assessment.  (More detailed comments 
on the deficient Initial Study are set out in Section D, below.) 

As detailed below in Section C, the new Initial Study does not provide the information, 
potentially feasible alternatives, evidence, or analysis required by the CEQA Guidelines (14 
C.C.R. §15063, subd. (d)): 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting;  

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . .   

(4) A discussion of ways to mitigate the significant effects identified, if any;  

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls;  

(6) The name of the person or persons who prepared or participated in the initial 
study.”  

                                                 
1 “Differing factors come into play when the final decision on project approval is made; at that juncture the 
decisionmaking body evaluates whether the alternatives are actually feasible. (Guidelines, § 15091, subd. (a)(3).)  
“[T]he decision makers may reject as infeasible alternatives that were identified in the EIR as potentially feasible.” 
(California Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 981.)” (South County, p. 327.) 
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An Initial Study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or Project 
approval  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”) 

7. Request for Correction and Recirculation of Corrected NOP and IS: 

For the multiple reasons summarized above, and detailed below, it is essential that the 
Recirculated NOP and Initial Study be withdrawn and further revised and corrected in order to 
properly fulfill their role in seeking meaningful public input on the appropriate “scope” of the 
proposed environmental assessment for the Project.  A more accurate, complete, and CEQA-
compliant Initial Study that addresses specific project-level impacts should be prepared and 
released for public review, along with a new set of public meetings, to provide the public with 
sufficient time and opportunity to comment on the scope and adequacy of the revised NOP/IS. 

The District has already commenced its Rule- development process.  It appears from the 
District’s records that District staff has already committed to the District Board that the Proposed 
Rule will be adopted in April of 2014.  District documents also indicate that District staff has 
further committed to shortly thereafter embarking on revisiting and changing the emissions 
targets that are the subject of this Proposed Rule, likely placing even more burdensome 
requirements on the Cities  It is imperative, not only for Due Process reasons but also for reasons 
of sound public policy, meaningful community input, and well-informed decision-making, that 
the District provide adequate, complete, and accurate information – and time -- to allow the 
Project to be fully vetted before it is rushed to the District’s Board for consideration.    

It is therefore respectfully urged that the Recirculated Initial Study (and the related 
NOP) be recalled, corrected, and again be recirculated for public review and comment as 
corrected before the District proceeds with any further action in connection with the 
proposed Project. 

The comments on the Recirculated Initial Study included in this letter are organized in 
the same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
in Section C, below, followed by comments on “Chapter 2 – Environmental Checklist” in 
Section D.  The comments are limited to those matters which appear in the Recirculated Initial 
Study, but we reserve the right to provide further comments in the event that additional or 
different information about the proposed Project becomes available. 
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C. Specific Comments on the Recirculated Initial Study: 

 1. Chapter 1 of the Initial Study -- Inadequate “Project” Description. 

 (a).  Deficient “Project Description” – In General 

“A correct determination of the nature and scope of the project is a critical step in 
complying with the mandates of CEQA.”  (Nelson v. County of Kern (2010) 190 Cal.App.4th 
252, 267).  

The initial study must include a description of the project.” (City of Redlands, supra, 
96 Cal.App.4th at pp. 405–406, fns. omitted.)  An accurate and complete project 
description is necessary to fully evaluate the project’s potential environmental effects. 
[Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.)  (Id.) 

As noted above (Section B(2)), the District’s cover letter for the Recirculated NOP states 
that “the Project” has been changed, and that the Project description has been “changed.”  
However, the Recirculated NOP and Initial Study do not explain the “changes” in the Project, 
and they still fail to provide an accurate and complete description of the Project as mandated by 
CEQA. The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.   

The Initial Study fails to describe additional planned or reasonably foreseeable activities 
or actions by the District (e.g., changes to emissions targets) or by other agencies in response to 
or associated with the proposed Rule, or to address cumulative impacts of this proposed Project 
in light of other related actions and plans. 

The Initial Study suggests, instead, that the intent of PR 4001 would be to delegate the 
District’s responsibilities for regulating or reducing emissions of NOx, SOx, and PM2.5 air 
emissions to other agencies, specifically the officials governing the ports of Long Beach and Los 
Angeles.  The Initial Study further appears to imply that any informed public discussion and 
environmental review on this course of action be deferred until those other agencies attempt to 
“comply” with the District’s Proposed Rule 4001 at some point in the future.  Such an approach, 
however, is inconsistent with and in violation of many fundamental rules and policies required 
by CEQA (e.g., failure to identify and analyze the entire project, improper project 
“segmentation,” improper deferral of impact analysis and mitigation, failure to identify and 
evaluate potentially feasible project alternatives, etc.) 

The absence of such a clear description of the proposed Project inherently prevents the IS 
from facilitating meaningful review and analysis of the proposed “Project,” and violates the 
requirements of CEQA.  (See, e.g., CEQA Guidelines, 14 CCR § 15124;  Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.)  
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The Initial Study falls far short of these requirements in describing the proposed Project, 
and thus falls short of serving the “public awareness” purposes mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency’s action.  
(Silveira v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.)  
‘Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal’s benefit against its environmental cost, 
consider mitigation measures, assess the advantage of terminating the proposal . . 
. and weigh other alternatives in the balance.’ (County of Inyo v. City of Los 
Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino, supra, 96 Cal. App. 4th at pp. 
407–408.) 

In sum, the Recirculated NOP/IS still erroneously limits the scope of the required 
environmental analysis and calls for impermissible speculation or impossible prescience on the 
part of the Cities or other members of the concerned public to undertake effective analysis of the 
proposed Project, or to provide meaningful comments as to the scope of review of the Project, 
until and unless the District provides an adequate and complete description of the “Project.” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project. 

While the CEQA Guidelines do not specifically define “environmental setting” with 
regard to an initial study, they do explain, in regard to EIR preparation, that the “environmental 
setting” must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced,  from  both  a  local  and  regional  perspective.  This  environmental  setting  will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.” (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The  Initial  Study  here  improperly  fails  to  describe “the  entire  Project”  and  fails  to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

Since the Project also contemplates the possibility of future discretionary actions and 
measures on the part of the Cities, if compelled under PR 4001, which may in themselves have 
additional, not-yet-identified environmental impacts, the Initial Study should call for the scope of 
the EA to be expanded to include such issues. 

The scope of the environmental review conducted for the initial study must include the 
entire project. (Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 
155 Cal.App.4th 1214, 1222.) Thus, a correct determination of the nature and scope of the 
project is a critical step in complying with the mandates of CEQA.  (Nelson v. County of Kern, 
supra, 190 Cal.App.4th at 267.) 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails, however, to address or to provide information and 
analysis relating to the environmental impacts of the anticipated “subsequent approvals,” 
“discretionary permits” and amendments to the Cities’ plans and regulations that appear to be 
proposed as parts of the Project, or the physical environmental effects of social or economic 
impacts that may result from those anticipated changes in land use regulations. (Guidelines § 
15063.)   Such anticipated and intended actions by other governmental agencies thus appear to be 
part of this Project, and must be identified and evaluated in the Project EA, along with their 
potential impacts.  As such, we reiterate our prior comment on the Draft 2012 AQMP Program 
EIR dated October 22, 2012 where it is stated that the District has failed to fully disclose the 
details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA analysis. 
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Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.   Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project.  Additionally, the Initial Study contemplates impacts beyond the Harbor Districts 
but does not specifically define these areas nor the applicable land-use regulations. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 48 
Cal.4th  310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)    The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used. 
In  many  places  the  Initial  Study  compares  the  anticipated  “impacts”  of  adopting  proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (2013) 57 Cal.4th 439, 451-52 indicates that the 
baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”, it does 
not detract from the rule that the Initial Study must accurately and consistently describe the 
baseline being used.  Nor does it permit the use of “future conditions” in the absence of a 
showing of unusual circumstances.   The Initial Study in this case does neither. 

For each of these fundamental reasons, the Recirculated NOP/IS should be rescinded in 
order that it may be revised, completed and corrected to meet CEQA requirements. 
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(b) The Initial Study Improperly Fails to Identify or Address Alternatives to the 
Proposed Project: 

As noted above, CEQA requires that an Initial Study identify a range of “potentially 
feasible alternatives” to the proposed project which are to be more carefully analyzed in the draft 
environmental study.  ( 14 CCR § 15083;  “The determination of whether to include an 
alternative during the scoping process is whether the alternative is potentially feasible (Mira Mar 
Mobile Community v. City of Oceanside (2004) 119 Cal.App.4th 477, 489.) 

However, the new Initial Study totally fails to identify any alternatives for study in the 
eventual EA.  Instead, it merely “commits” the District to “discuss and compare alternatives” in 
the future, as part of the Draft EA.  This is insufficient.  The Initial Study also suggests the 
District is looking to the public or other agencies to identify “alternatives”  during  the  scoping  
process.  The Cities previously (January 2013) submitted such a potential alternative to PR 4001, 
in the form of a proposed Memorandum of Agreement.  The District Board directed District staff 
to follow up and confer with the Cities on that approach.  Nevertheless, it is not even mentioned 
in the Initial Study.  Additionally, the EPA’s long-established VMEP program is not considered 
as an alternative although it was developed for this very purpose. 

If the District is authorized to prepare a PEA, rather than an EIR, the PEA must at least 
comply with Guideline Section 15252.  Section 15252(a) requires that a substitute document, 
like a PEA, must include at least – a description of the proposed activity, and “alternatives to 
the activity and mitigation measures to avoid or reduce and significant or potentially significant 
effects that the project may have on the environment.” 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001.  

As an example, an analysis should be conducted of the grant funding that would be 
available under the No Project Alternative that would not be available if the proposed Project 
constitutes regulation, and the environmental impact if grant funding necessary to make certain 
actions economically feasible is no longer available under the proposed Project.  If the District’s 
position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 
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Due to the District’s failure to satisfy this CEQA requirement of alternatives 
development, the Cities direct the District to review the feasible alternative to the Project set 
forth in their January 16, 2014 letter to the United States Environmental Protection Agency 
Region 9, copied to the District.  The Cities have noted the problems with including Measure 
IND-01 in the California State Implementation Plan (SIP) and recommended to the US EPA to 
instead apply as an alternative, the Voluntary Mobile Source Emission Reduction Program 
(VMEP) to grant SIP credit for the small percentage of emission reductions that are not already 
achieved by other regulations.  The VMEP can work with or similarly to the memorandum of 
agreement approach that was suggested by the Cities to the District as an alternative to Measure 
IND-01 last year.  One additional alternative would be for the District to formulate its own 
“backstop” measures and strategies for addressing any shortfall in emission reduction targets, 
relying on the District or CARB regulatory authority, expertise and resources, rather than 
pursuing proposed Rule 4001, which appears to be an attempt to solely rely upon the Cities, 
which lack regulatory authority or control over the actual sources, or use of the EPA’s VMEP. 

(c) Comments on the District’s new Proposed Rule 4001: 

The “project description” in the Recirculated Initial Study includes the draft text of PR 
4001, at Appendix B.  Notwithstanding the inclusion of a draft of the text of the proposed Rule, 
the “project description” remains incomplete and deficient.  The Initial Study does not provide 
an adequate description of how the proposed Rule would work in practice (as distinct from the 
superficial summary of the text at pages 1-7 through 1-10) or how it would be likely to impact 
the Cities, the tenants and users of the Ports, and the surrounding communities and 
environments.  The Cities anticipate the submission of additional, more detailed, comments on 
inconsistencies and problems raised by the draft text of PR 4001 itself and additional questions 
and concerns about the District’s “rule-making” process. 

Other deficiencies and questions about the draft text of PR 4001 include the following: 

What Is the District’scLegal Authority for PR 4001? 

The new Initial Study asserts that if the “backstop requirement” of PR 4001 “becomes 
effective,” then the new Rule would require the Cities to submit an Emissions Reduction Plan “to 
address the emission reduction “shortfall.””  Under what legal authority does the District believe 
that its proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and 
the Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular 
ways to achieve District objectives? 

The new NOP continues to dodge the questions (previously raised) about the District’s 
legal authority – if any – to adopt PR 4001 or to compel the Ports to participate in the new 
backstop planning process contemplated by the rule.  The NOP includes only the perfunctory 
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assertion that PR 4001 would “implement Control Measure IND-01” – as though that were an 
independent and sufficient source of authority.  However, even the District’s Final 2012 AQMP 
document acknowledges that it confers no new authority on the District, and CEQA similarly 
cautions that it confers no new or additional legal authority on agencies independent of the 
powers granted to the agency by other laws.  (Guidelines, sec. 15040(b).) 

Moreover, as noted previously, to the extent that the draft of PR 4001 is not consistent 
with the Control Measure IND -01 as approved by the District’s Board, it is unauthorized. 

The source of the District’s purported legal authority for processing this PR 4001 is 
important for determining whether or not the District may claim to be acting within the scope of 
the District’s “Certified Regulatory Program” – and thus outside of CEQA.  The CEQA 
Guidelines limit that “certified regulatory program” exemption to “that portion of the regulatory 
program of the SCAQMD which involves the adoption, amendment, and repeal of regulations 
pursuant to the Health & Safety Code.”  (Guideline, sec. 15251(l).) 

If the NOP/IS seeks to justify the District preparing an environmental assessment under 
its “certified regulatory program” rather than an EIR under CEQA, then the District should 
clearly demonstrate that the PR 4001 would be enacted pursuant to some specific statutory 
authority in the Health & Safety Code. 

The District previously sought to characterize Control Measure IND-01 as an “indirect 
source rule.”  The current references to proposed Rule 4001 in the NOP/IS have omitted all 
mention of an “indirect source rule.”  However, the new Initial Study does not cite any authority 
the District is relying on for its processing of the proposed Rule.  This should be corrected so that 
the public can perceive and comment on whatever “legal authority” may be invoked by the 
District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?   If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not 
permitted to do indirectly that which they are prohibited from doing directly]; Graber v. City of 
Upland (2002) 99 Cal.App.4th 424, 434 [same].) 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority raises more questions than it answers.  (Note also 
the new Initial Study, and PR 4001, no longer disclaim any intent to require the Cities to adopt 
measures that are not “technically feasible.” )  Whatever types of “emissions reduction plans” 
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may be anticipated by PR 4001 should be identified by the District in the NOP/IS so that the 
feasibility and legality of such approaches can be evaluated as part of the environmental 
assessment for the Project.  (The new Initial Study omitted the examples of ‘control strategies’ 
that had been in the previous Initial Study.) 

On What Basis Would PR 4001 Impose “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.” 
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 

Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.   

Moreover, if there were to be a “shortfall” in attaining the targets, it could well be due to 
factors not caused or controlled by the Cities, and not due to any actions or derelictions on the 
part of the Cities or their tenants or users.  Would uncontrollable/unforeseeable factors resulting 
in all or part of a shortfall be excluded from whatever obligation may be imposed on the Cities? 
Would it be required/permitted that any such “shortfall” be allocated to sources or causes bearing 
some actual responsibility for the lack of attainment?  How would any shortfall be “allocated” 
between the Cities?  

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

What is meant by an “Emissions Shortfall”? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
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be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

The term “shortfall” first appears in the Proposed Rule in (d)(1)(A), where it appears to 
call for a Plan to report on progress in “meeting the shortfall” but that seems logically 
inconsistent with the structure of the Proposed Rule, i.e., the District can’t require the Ports to 
submit an emissions reduction plan unless and until the annually-reported emissions reductions 
“show that the percent reduction in PM2.5 from the baseline emissions is less than the reduction 
target of 75%” (Para (e)(1)B).)  So there would not be any “shortfall” identified until that time; 
and therefore it would seem premature and illogical to require the Ports to submit a Plan that 
“reports the progress in meeting the shortfall” that was just identified.? 

To the limited extent the PR 4001 describes the shortfall that might trigger the need to 
prepare a Plan, the provisions for annual estimating or reporting of the emissions appear 
imprecise and vague.   Para (f) appears to contemplate that once a ‘shortfall’ had been 
determined in one year, then the District could demand a Revised Plan in following years if 
targets are still not met; but what happens if the shortfall is “corrected” in subsequent years and 
targets are again being met?  

Does an Emissions Reduction Plan, once required by the District, ever go away? 

On What Authority Would the District Purport to “Revise the Reduction Target”? 

The new Initial Study reports (p. 1-8) that PR 4001 (e)(2) purports to require the 
District’s Executive Officer to review the reduction target before July 2017, and to “develop a 
proposed amendment to Rule 4001...” that would “revise the reduction target as necessary to 
conform to the 2016 AQMP reduction target.” 

By what authority would these targets be “revised” in the future?  Under what objective 
standards?  What public process would the Executive Officer need to follow in order to 
“develop” a proposed “amendment” to PR 4001?  How would such a “moving target” affect the 
Cities and what environmental impacts would be possible consequences of such “revisions”? 

Does PR 4001 Provide a Clear and Feasible Process for Cities to Develop a “Plan”? 

Para (f) (E) would require that “the Plan shall be approved by the Board of Harbor 
Commissioners” at each Port, and would require the Port to conduct at least one “public 
meeting” ... but is this an improper attempt by the District to control and dictate the exercise of 
discretion” conferred on the Board of Harbor Commissioners?  The Board of Harbor 
Commissioners may in fact disagree that a plan is required or may exercise its own discretion, as 
required by law, that it cannot commit expenditures to a program desired by the District.  Under 
what authority can the District’s Executive Officer, acting alone without even District Governing 
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Board authority, disapprove a plan or compel a plan to be approved by the Cities’ own governing 
authorities?  What is the District’s intended mystery penalty or consequence, which the proposed 
Project still has not revealed to the cities and the public in PR 4001? Furthermore, discretionary 
action by the Boards of Harbor Commissioners requires compliance with CEQA.  What type of 
CEQA review would be triggered for the emission reduction plans if the Program Environmental 
Assessment being prepared by the District is only programmatic in nature and how is the timing 
for either a consistency review or project-specific analysis, if warranted, accounted for in PR 
4001?  

Would PR 4001 Create Violations of Due Process? 

The draft of PR 4001 raises several questions regarding apparent violations of Due 
Process:  

Para (f)(2)(B) -- the District’s Executive Officer would be given nearly unfettered 
discretion to “disapprove” a Plan submitted by the Cities? 

There must be some requirement at least that the Executive Officer must make “findings” 
of “non-compliance” with some provision of (f)(1) of the Rule, based on some objective 
standards. 

What would be the procedure if the Cities submitted a Plan, and the District (either by its 
Executive Officer or its Hearing Board) “disapproved” the Plan (per Para (f)(2)(C))?  The Port 
would apparently be required to submit a Revised Plan within 60 days of the disapproval.  But 
what about the Harbor Commissioners holding a new “public meeting” for input on the Revised 
Plan?   And would there be any time or procedure for the Harbor Commissioners to consider and 
approve a new Revised Plan and comply with CEQA within that arbitrary 60 day time frame? 

At the end of Para (g)(2) is the threat again that if the District Board denies the Port’s 
appeal from a “disapproval” of the Port’s emissions reduction plan, then the “Ports shall comply 
with ... [or subparagraph (f)(2)(F)]” -- which means the Port shall be self-confessed as “in 
violation” of the Rule?  This would appear to inflict a denial of Due Process on the Cities. 

Variance:  PR 4001 must provide more detail as to what is meant by Para (g) - petitioning 
for a “variance” ?  What are the criteria?  What would the process be?  What would be the effect 
of the District granting a variance? 

How Would the District Determine the “Consequences” for “Violation” of PR 4001? 

By what authority would the District sit in judgment as to the sufficiency of the Cities’ 
efforts to manage activities and uses of the Ports?  What might the consequences be if a City 
were to be deemed to be “in violation” simply because the District may choose to “disapprove” a 
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Revised Plan, and by what legal authority would the District purport to sanction the Cities in the 
event of some perceived “violation”? 

By what objective standards would the District judge the sufficiency of any plans or 
measures proposed by the Cities to achieve the emission reduction targets? 

What is the consequence of disapproval of a City plan by the District?  The rule should 
provide more detail at Para (f)(2)(F) (iii) -- what is meant by the obscure reference here that the 
Ports “shall be in violation of this Rule... “?    

Does PR 4001 Provide for Judicial Review of District Actions? 

Should the Rule make provision for judicial review of the actions of the District in 
enforcing or interpreting the Proposed Rule?   

As drafted, PR 4001, at Para (h):  “Severability” appears to contemplate that a “judicial 
order” could hold some provision of the Rule to be invalid?  Otherwise the Rule is silent on 
Judicial Review. 

Are the Cities Supposed to Regulate Off-Site “Sources”? 

The Initial Study indicates (p. 1-4) that the District anticipates that the “control 
strategies” contemplated by this Project “may potentially include” measures for the Cities to 
adopt and implement policies or programs extending beyond their jurisdictions or to try to reduce 
emissions from sources not entering onto port properties.  What does this mean?  By what legal 
authority might the Cities try to regulate off-site sources that do not come within the jurisdiction 
of the respective Harbor Commissions?  (Municipal police power authority may generally be 
exercised only within the territorial boundaries of their jurisdiction, and the Boards of Harbor 
Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off- 
site “sources?” 

How Does the District Contemplate Funding of Backstop Measures? 

The draft of PR 4001 implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.   Would 
such funding be provided by the District?  What other “funding” sources are contemplated?   

The conversion of the Cities’ voluntary programs into PR 4001 as a district regulation 
and potentially state and federal law if adopted into an approved SIP, will impose constitutional 
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or common law “gift of public funds” restrictions on federal and state grant funding currently 
relied upon by the Cities for emission reduction activities under their CAAP. 

To the extent the District expects the Cities to fund future programs, this demonstrates a 
lack of understanding of the Cities’ own governmental authority and obligations.  The Boards of 
Harbor Commissioners of the Cities are trustees for the Tidelands Trust funds they are entrusted 
to manage and have specific legal obligations to meet, including promotion of maritime 
commerce, navigation and fisheries and keeping their budgets in balance amidst a current global 
shipping economy with many dynamic and threatening competitive pressures to retain market 
share.  By what authority may the Harbor Commissioners impose taxes, assessments, and 
charges on users of the Harbor  Districts,  given  the  restrictions  of  various  state  laws,  
including, among others, Proposition 26? 

(d)  Specific Comments and Questions re “Project Description” and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the new Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

(i) Erroneous Characterization of Existing Emission Reduction Requirements:  The 
Introduction states, in the first sentence of the third paragraph on page 1-1, that Control Measure 
IND-01 “...does not call for additional emission reductions beyond those realized with existing 
regulations and emission reductions programs implemented at the Ports to date.”  This is an 
untrue statement.  The CAAP is only a planning document which specifically provides for 
discretionary future decisions to be made regarding implementation by each of the Cities’ 
respective Board of Harbor Commissioners, and the resolution adopting the CAAP update states: 

The CAAP is a living document intended to establish a process to 
develop solutions, not a static document binding the Ports to 
particular future actions….The CAAP is a planning document that 
identifies goals and potential implementation strategies to guide 
further actions, and as such does not constrain the discretion of 
either Board of Harbor Commissioners with respect to any 
particular action.2  

                                                 
2 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the City of Los 
Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor Commissioners of the City of 
Long Beach on November 22, 2010. 
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Not all individual Board actions that may be required in order to achieve the CAAP’s 
goals and activities have been adopted; in fact, many of these goals were stretch targets with 
uncertainty as to whether they could be achieved.  Control Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future discretionary, quasi-legislative actions 
that create potentially-conflicting authorities between the District, as regulator, and the Cities, as 
independent governmental agencies regulated by the District, so as to force the Cities to exercise 
their discretionary police power authority in a particular way.   The Constitution does not permit 
such usurpation of the Cities’ authority. 

(ii)  Misleading and Inaccurate References to “Port-Related” Sources of Emissions:  The 
new Initial Study and Recirculated NOP continue to describe PR 4001 in the misleading context 
of “port-related sources” of PM2.5 emissions, and as ensuring that emissions from “port-related 
sources” meet the targets included in the Final 2012 AQMP.  The term “port-related sources”, 
however, is not used in the federal Clean Air Act (“CAA”) or Health &Safety Code.  As 
described in the NOP, “port related sources” are mobile and vehicular sources (“ocean-going 
vessels, on-road trucks, locomotives, harbor craft, and cargo-handling equipment”).  Those 
actual “sources” of emissions are distinct from the geographic area in which they operate and are 
generally and comprehensively regulated by other State and federal agencies, not regional air 
quality districts. 

The District’s continued references to “port-related sources” of emissions are misleading 
and are no more accurate or descriptive than would be similarly generic references to “coastal-
related sources” or “County-related sources” or “Air District-related sources” of emissions. 

(iii).  Misleading Failure of the Project to Limit the Cities’ New Obligations to 
“Technically Feasible” Measures:  The previous Initial Study for PR 4001 at least made it clear 
that the District only intended to require the Cities to propose additional emission reduction 
methods for vessels, trucks, locomotives, etc., “to the extent cost-effective strategies are 
technically feasible and within the Ports’ authority.”  (Similar limitations on the Cities’ new 
obligations under the proposed ‘backstop measure’ are included in IND-01.)  However, the new 
Initial Study no longer includes any limitation to “technically-feasible” measures that could be 
required of the Cities (p. 1-1.)  This omission creates uncertainty about the District’s intentions 
as to the scope of PR 4001, i.e. whether it might be construed to be a “technology-forcing” 
regulation or not. 

(iv).  Inconsistent or Uncertain Emissions Reduction Targets.  The Introduction states, in 
the last paragraph beginning on Page 1-1, that the emission targets for “port-related sources” are 
those assumed in the 2012 AQMP emissions inventory.  The draft text of PR 4001 now purports 
to define “emissions target” by reference to page IV-A-36 of Appendix IV to the Final 2012 
AQMP.  The Cities raised questions during the Measure IND-01 adoption process regarding the 
District’s calculation of these targets, which are different from the emissions targets set under the 
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CAAP. Although the specific emission targets of the proposed Project do not appear at all in the 
NOP (which omission itself is a defect), the District has verbally advised the Cities and a 
working group on August 8, 2013, that the Rule will be such as to be triggered on set emission 
targets for 2014 and 2019.  Those comments, however, left the Cities and working group 
participants with many questions about how the District set the emissions inventory, particularly 
for 2019, which was not in the CAAP.  These examples are provided to illustrate that the Initial 
Study’s description of the applicable emission reduction targets to be covered by PR 4001 are 
uncertain, or inconsistent. 

P. 1-4 - Project Location 

The new Initial Study provides no finite “project location.”  It again refers to the 
District’s jurisdictional boundaries. It then states that “PR 4001 would apply to POLA and 
POLB, both of which are located within Los Angeles County.”  It is unclear if this was an 
attempt to state that the Project location would be Harbor Districts of the Cities.  The lack of 
clarity regarding the Project location is further compounded by the Rule’s reference to “sources 
not entering Port,” and by a new but vague reference to the effect that the unidentified “strategies 
proposed by the Ports” under compulsion of PR 4001 could extend the “project location”  
beyond Los Angeles County. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the two Ports? It remains unclear from this description whether the Project 
may have impacts or foreseeably result in actions being taken outside the geographic areas of the 
two ports.  This  may  have  jurisdictional  implications  which  cannot  be  evaluated  without 
additional information. 

Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in 
the Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-5 – Project Background 

The new Initial Study appears to recognize that distinct “emission sources at the Ports” 
such as vehicles, engines, ships, trains, trucks and other cargo-moving equipment operated by 
distinct tenants, users, and visitors of the ports are the intended targets of the Project’s emission 
reductions requirements.  It also acknowledges that the Ports themselves adopted the San Pedro 
Bay Ports Clean Air Action Plan (“CAAP”) in 2006, and further that emissions from these so-
called “port-related sources” have been “substantially reduced since 2006” as a result of 
collaborative and voluntary programs and regulations developed by both Ports.  (p. 1-6). 



Ms. Barbara Radlein 
January 15, 2014 
Page 24 
 
 

 

 

   
 

 

These acknowledgements raise again the question of the need or justification for the 
Project, or for the attempt by the District to foist the responsibilities for regulating emissions 
from such mobile or vehicular sources of emissions from state and federal agencies onto the 
Cities. 

Also, on Page 1-6, the new Initial Study states that the intent of PR 4001 is to “provide a 
backstop to the Ports’ actions” in case emission reductions “from port-related sources do not 
meet or are not on track to maintain the emissions targets...”  This appears to be an unauthorized 
change in the Project description and is not consistent with IND-01.  Also, notion that the 
District would be empowered by PR 4001 to enforce sanctions against the Cities if the District 
somehow deems that they are “not on track” to maintain targets is ambiguous, and without 
objective standards or legally-necessary procedural protections. 

Pp. 1-11  -- Technology Overview/Implementation Strategies 

The new Initial Study refers to some emission reduction strategies included in the CAAP, 
but the Initial Study does not explain how these may relate to proposed Rule 4001, or whether 
they should be considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff changes” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant programs.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Feasibility:  The new Initial Study abjures any consideration of technical feasibility or 
other concepts of “feasibility” despite CEQA’s recognition of feasibility as a critical limitation 
on environmental regulation.  The scope of the EA should be expanded to address the legal, 
technological and economic feasibility of the seven bulleted items listed in this section. 
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2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments on the Environmental Checklist 

The Recirculated NOP/IS relies on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the Project 
is adopted and implemented.  This is insufficient under CEQA, and under the District’s own 
rules.    (SCAQMD  Rule  110;  City  of  Redlands,  supra,  96 Cal.App.4th at 408-09; Sundstrom 
v. County of Mendocino (1988) 202 Cal.App.3d 296). 

The new NOP includes many statements that the PEA will rely on “conservative 
assumptions” about the possible environmental impacts of the Proposed Rule.  Reliance on any 
assumptions in CEQA analysis is unsound, and if assumptions are to be used, the District must 
explain why it would rely on “conservative” assumptions about the scope of impacts.  

Furthermore, it is contrary to the District’s response to comment #5-4 in the Final 
Program EIR, which indicates that “[t]he exact impacts resulting from the particular methods that 
will be used under Control Measure IND-01 can only be determined in the future as the measure 
is developed into a rule or regulation and adopted.”  

We appreciate that the new Initial Study has expanded the number of environmental areas 
to be studied in the eventual EA from the six (6) topics identified in the previous Initial Study to 
thirteen areas now recognized as being subject to potentially significant impacts if the Project is 
approved.  The new Initial Study now recognizes the following additional areas of potential 
environmental impact to be addressed in the EA:  (1) Aesthetics, (2) Biological Resources, (3) 
Cultural Resources, (4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) 
broadened evaluation of potential impacts and issues in the areas of Energy, Hazards and 
Hazardous Materials, Air Quality, and Transportation and Traffic. 

However, the new Initial Study continues to provide only superficial and inadequate 
discussion of the areas of environmental impact, and thus fails to properly indicate the necessary 
scope for the eventual EA.  Unless and until those areas are more fully addressed, the new 
NOP/IS still improperly limits the scope of the proposed EA, and still erroneously  exclude  
areas  requiring  further assessment. 

(b) Specific Comments on the Environmental Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 
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Even as to those areas that are now identified in the new Initial Study as having potential 
impacts, the new Checklist still errs by limiting the scope of the potential impacts identified for 
further study based on unfounded assumptions as to the environmentally benign intent behind the 
Project.  However, the law is clear that environmentally “benign” objectives for a project do not 
excuse non-compliance with CEQA and do not justify reliance on assumptions in lieu of 
evidence to demonstrate the absence of potential impacts.   See, e.g., California Farm Bureau v. 
California Wildlife Conservation Board (2006) 143 Cal.App.4th 173, 196, emph. added [State 
environmental agency violated CEQA by exempting environmentally beneficial habitat project 
from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the environment are 
immune from environmental review. [Citations.]” (Davidon Homes, supra, 54 Cal.App.4th 106, 
at p. 119; see, e.g., Dunn-Edwards Corp. v. Bay Area Air Quality Management Dist. (1992) 9 
Cal.App.4th 644 (disapproved on other grounds in Western States Petroleum Assn. v. Superior 
Court, supra, 9 Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted above, regarding Cities not 
being the “source” of emissions.  It is “the operational activities by the Ports’ tenants” [and other 
users of the area] that produce emissions (as the new Initial Study more accurately recognizes) 
and which should be the true District targets as the sources of emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed  by  the  District’s  2012  AQMP]  may  be  contingent  upon  the  Ports  taking  and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Page 2-5:  The new Initial Study makes reference to a “survey” of existing CEQA 
documents to try to identify projects “similar to the types of projects the Ports may choose to 
implement in an Emission Reduction Plan.”  It then suggests that “reasonably foreseeable 
projects” resulting from this survey will be evaluated in the EA.  While we respect these goals, 
we submit that the new Initial Study is vague as to what may be deemed to be “reasonably 
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foreseeable projects” warranting analysis in the EA, and would request that more objective 
criteria be provided. 

(1) Aesthetic Impacts: 

The brief discussion of “potentially significant” Aesthetic impacts in the new IS does not 
address many of the Cities’ prior comments on these impacts, and we reincorporate those 
comments. 

(2) Biological Resources: 

The new discussion of impacts on Biological Resources does not address the Cities’ prior 
comments re possible impacts on migratory birds and least terns, and we reincorporate those 
comments.    

(3) Energy: 

The new Initial Study section VI (c) must be expanded to also consider and analyze the 
shift from fossil fuels to alternative fuels or electrical powered technologies and increased 
reliance on such alternative fuels or electricity such that sufficient supply and emergency storage 
would be required in the event of a major disaster.  Also some types of emission control 
measures, facilities, or technologies contemplated by the Project could increase or shift demand 
for different types of energy or fuel usage.  Although “risk of upset” is not considered in the new 
Initial Study checklist.  The scope of the proposed EA should be expanded to include this 
additional analysis. 

(4)  Hazards and Hazardous Materials: 

In addition to our comments on the prior Initial Study, the new Initial Study section 
VIII(f) must be expanded to also consider and analyze the increase reliance on alternative fuels 
or electrical powered technologies that would require sufficient supply and emergency storage in 
the event of a major disaster. Although interference with emergency response plans was 
marginally addressed in this section, “risk of upset” is not considered in the new Initial Study 
Checklist.  The scope of the proposed EA should be expanded to include this additional analysis. 

(5) Land Use & Planning Impacts:   

The new IS now identifies Land Use and Planning as an area involving potential 
significant impacts, to be studied in the EA.   However, the new IS states that such impacts will 
be considered in the EA only “if the project conflicts with the land use and zoning designations 
established by local jurisdictions.”  This is insufficient. 
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We previously pointed out that the PR would cause conflicts with existing land use plans 
and policies, circulations plans, congestion management plans, etc.   The prior IS itself admitted 
that the Project would cause potentially significant impacts or conflicts with existing land use 
plans (but was only going to address them in the Transportation section).  This should be a 
definite area for evaluation in the EA, not a ‘conditional’ topic of study. 

We also note that the new Initial Study is internally inconsistent.  It makes the remarkable 
assertion (inexplicably placed in its discussion of impacts on Biological Resources, at p. 2-18) 
that “there are no provisions in the proposed project that would adversely affect land use plans, 
local policies, ordinances or regulations.  LAND USE AND OTHER PLANNING 
CONSIDERATIONS ARE DETERMINED BY LOCAL GOVERNMENTS AND NO LAND 
USE OR PLANNING REQUIREMENTS WOULD BE ALTERED BY THE PROPOSED 
PROJECT.”  We strongly disagree, as pointed out in our prior comments, which are 
incorporated. 

The measures contemplated in the Initial Study include the adoption of new “regulatory 
requirements,” new “impact fees” on the movement of cargo or sources, and changing the tariffs 
for use of the Harbor Districts – all of which would cause at least potential “conflicts” with 
applicable plans and policies.  (Cf., Orinda Ass’n v. Board of Supervisors (1986) 182 Cal.App.3d 
1145, 1169 [the CEQA requirements for initial study examination of non-conformity with 
existing land use plans are intended to allow lead agency to modify the Project to avoid 
inconsistencies with existing plans – not vice versa].) 

The Initial Study itself acknowledges that the Project is anticipated to cause “potentially 
significant impacts” or conflicts with “an applicable plan ... for the performance of the 
circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Also, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

The proposed Rule is apparently structured in a way that would impermissibly usurp the 
(non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 
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The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).)  The scope of the proposed EA should be expanded to include environmental 
analysis of all of these potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project- 
related subsequent amendments to the Cities’ plans, policies, and other land use regulations. 
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th  1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

(6) Transportation and Traffic Impacts 

The new Initial Study fails to adequately describe and analyze potential impacts to rail 
and marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car 
or air traffic is substantially altered” on page 2-45.  The new Initial Study erroneously considers 
vehicular traffic impacts to local roadways. 

Socioeconomics Analysis 

The proposed EA needs to include a broad-based analysis of the socioeconomic effects of 
Proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064€ and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd433,445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, business and operations that while located outside 
of the Harbor Districts are dependent upon the flow of cargo for their continued operations. 
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This CEQA analysis of the socioeconomics effects of PR 4001 in the proposed PEA 
would be separate from, and in addition to, the assessment of socioeconomic impacts of the 
proposed Rule that the District is required to prepare in compliance with Health & Safety Code  
§ 40728.5 and § 40440.8. 

D.  Conclusion: 

The current version of the Recirculated NOP/IS still fails to comply with CEQA or with 
the District’s own Rules for environmental review, and fails to properly provide an adequate 
“scope” for the eventual Environmental Assessment to be prepared for analysis of the Proposed 
Rule 4001.  The Initial Study must therefore be revised, corrected, and re-circulated with all of 
the descriptions and other content required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed and fails to identify any potentially feasible alternatives to the Project.  
Consequently any ensuing environmental review will be limited in a way that erroneously fails to 
provide the relevant decision-makers, affected public agencies, residents and the public generally 
with sufficient evidence and analysis of all potential impacts from the Project as a whole, or of 
all potentially feasible mitigation measures or appropriate Project alternatives as required by 
CEQA. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.   We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency. 
For the COLB, the contact persons are as follows: 
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Matthew Arms 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 (562) 283-7100 
e-mail: matthew.arms@polb.com 

With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 

M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 

David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, Suite 200 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
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With a copy to: 

Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 

 

We appreciate your consideration. Thank you. 

 

Sincerely, 

  
Matthew Arms     Christopher Cannon 
Acting Director of Environmental Planning  Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 
 
 
Attachments:   
 
 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
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cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 
 Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, U.S. EPA, Region 9 
 Deborah Jordan, Director, Air Division,  U.S. EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 
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August 21, 2013 
 

 

 

 

VIA ELECTRONIC MAIL - bradlein@aqmd.gov 
VIA FACSIMILE - (909) 396-3324 
 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, CA 91765-4178 

 

Re: Notice of Preparation and Initial Study 
Proposed Rule 4001:  “Backstop to Ensure AQMP Emission Targets Are Met 
At Commercial Marine Ports” 

SCAQMD File No. 0722013BAR 
SCH No.  2013071072 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed 
Environmental Assessment 

Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

We appreciate this opportunity to submit comments on the Notice of Preparation 
(“NOP”) and the accompanying Initial Study prepared in connection with the District’s 
consideration of the proposed project entitled “Rule 4001: Backstop to Ensure AQMP Emission 
Targets Are Met At Commercial Marine Ports” (the “Project”) on behalf of the City of Long 
Beach acting by and through its Harbor Department (referred to herein as “COLB”) and the City 
of Los Angeles acting by and through its Harbor Department (“COLA”, collectively with COLB, 
the “Cities”). 

As environmental leaders nationwide, the Cities have achieved tremendous success in 
obtaining substantial emissions reductions from their joint San Pedro Bay Ports Clean Air Action 
Plan (“CAAP”) and other air quality measures implemented under the Cities’ initiatives.  The 
Cities continue to be supportive of projects and programs that are intended to contribute to 
improvement of air quality and promote other environmental values.  However, the Cities must 
fundamentally disagree with the District’s current proposal to unnecessarily convert an effective 
voluntary plan, built on multi-agency and industry cooperation, into potentially punitive 
regulations imposed unlawfully on the Cities.  The Cities have previously sought to make the 
District aware of the serious concerns and objections to this approach.  The Cities incorporate by 
reference their previous comments on the 2012 Air Quality Management Plan (“AQMP”) 

teramoto
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Measure IND-01 Backstop Measure for Indirect Sources of Emissions from Ports and Port-
Related Facilities (“Measure IND-01”) as comments on the proposed Project.  The Cities’ 
comments on Measure IND-01 are Attachment “A” to this letter. 

We are also mindful that the California Environmental Quality Act (“CEQA”) calls for 
public review, critical evaluation, and comment on the scope of the environmental review to be 
conducted prior to approval of proposed projects.  Such review and critique is particularly 
important where, as here, it is anticipated that the proposed Project will have substantial impacts 
on and conflict with the authorities of other public agencies.  Thorough identification of the 
proposed Project, and candid disclosure of all phases of the Project and their potential impacts, is 
essential to assure that the proposed Project will be planned and implemented in conformity with 
established community plans and policies, and that environmental review is conducted with full 
consideration of all potentially significant environmental impacts, mitigation measures, and 
alternatives.  In addition, it will be important to consider the impacts of the proposed Project on 
the San Pedro Bay Ports’ communities, missions, facilities, and operations.  The District must 
therefore provide a meaningful opportunity for informed public review of and comment on a 
well-defined project. 

In that context, we respectfully submit the following comments regarding the NOP for 
this “Project” as well as questions, concerns and objections related to the omissions of critical 
information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s NOP. 

A. General Comments on the Initial Study 

While we recognize the effort that has gone into preparation of the current Initial Study, it 
is apparent that the Initial Study does not provide the information, evidence, or analysis required 
under CEQA.  The Initial Study thus fails to fulfill its critical role as mandated by CEQA in 
educating the public generally, other affected regulatory agencies and governments, such as the 
Cities, or the officials and Board of the District, as to the potential environmental significance 
and impacts of the proposed Project. 

The necessary contents for an adequate initial study are described in the CEQA 
Guidelines (14 C.C.R. §15063, subd. (d)).  An initial study must “contain in brief form: 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting; 

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . . ; 
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(4) A discussion of ways to mitigate the significant effects identified, if any; 

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls; 

(6) The name of the person or persons who prepared or participated in the initial 
study.” 

An initial study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or project 
approval.  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, [invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”].) 

It is therefore respectfully urged that the Initial Study (and the related NOP) be revised, 
corrected, and recirculated for public review and comment before the District proceeds with any 
further action or EA in connection with the proposed Project. 

The CEQA Guidelines contemplate that an initial study is to be used in defining the 
scope of environmental review (Guidelines, Sections 15006(d), 15063(a), 15143).  However, as a 
result of the omissions, open questions, and deficiencies in the Initial Study as noted below, it 
appears to have unduly narrowed the District’s proposed scope of environmental assessment, and 
to have caused the NOP to erroneously exclude critical issues and topics from the proposed 
scope of the EA. 

The comments on the current Initial Study included in this letter are organized in the 
same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
followed by comments on “Chapter 2 – Environmental Checklist.”  The comments are limited to 
those matters that appear in the current version of the Initial Study, and we reserve the right to 
provide further comments in the event that additional or different information about the proposed 
Project becomes available, or the District provides a revised and CEQA-compliant Initial Study. 

B. Request for Revision of NOP and Re-Circulation of Revised NOP/IS To 
Include a Legally-Adequate “Project” Description and Text of Proposed 
Rule 4001 

It is essential that the NOP and the Initial Study be revised to include an adequate 
“project description” including the text of the proposed Rule that is the “project” before the 
public, or the Cities, can be expected to provide comments and input. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed the very same concern over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
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Final Program EIR, the District stated: “The exact impacts resulting from the particular methods 
that will be used under Control Measure IND-01 can only be determined in the future as the 
measure is developed into a rule or regulation and adopted.”  The District also committed, in its 
response to the same comment #5-4 in the AQMP Final Program EIR, that “further details 
regarding the future requirements [a Rule implementing Control Measure IND-01] will be 
determined more appropriately during the rule development process.”   

The District has already commenced the rule development process.  However, it has not 
yet provided even a draft of the proposed Rule 4001.  To the contrary, at a public meeting held 
on August 8, 2013, the District’s staff announced that the Rule will be developed after various 
public meetings with a “Rule 4001 working group,” with a goal of releasing a draft of the Rule 
on August 28, 2013.  Such a deferred release date for the “draft” of the proposed Rule would be 
one week after the deadline for comments on this NOP.  The details and text of the promised 
Rule must be developed and disclosed before the “particular methods” and “exact impacts” 
anticipated may be analyzed or the subject of comment.  Accordingly, it is still not possible for 
the District to proceed with appropriate project-level CEQA review or to issue an accurate 
NOP/IS at this stage if the details of proposed Rule 4001 are under development. 

It is necessary that the current NOP and Initial Study be revised to include a revised 
“Project” Description, to incorporate the text of the draft Rule 4001 in detail, and to recirculate 
the revised documents for public review.  A new set of public meetings, including a new 
“scoping meeting” should be scheduled to provide the public with sufficient time and 
opportunity to comment on the scope and adequacy of the revised NOP/IS. 

C. Comments on the Initial Study 

1. Chapter 1 of the Initial Study -- Inadequate “Project” Description 

(a) Deficient “Project” Description – In General 

The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.  
The absence of such a clear description of the proposed Project inherently prevents the Initial 
Study from facilitating meaningful review and analysis of the proposed Rule 4001, and violates 
the requirements of CEQA.  (See, e.g., CEQA Guidelines, Section 15124; Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.) 

The Initial Study does not include or even describe the text of the proposed Rule that is 
supposed to be the “Project.”  The section of the Initial Study that purports to “describe” the 
Project, “PR 4001,” includes nothing more than summaries of “key concepts provided in the 
2012 AQMP Control Measure IND- 01.”  Those summaries and “concepts” are insufficient to 
describe the Project itself, and prevent effective public review and comment.  Moreover, since 



Ms. Barbara Radlein 
August 21, 2013 
Page 5 
 

 

the 2012 AQMP Control Measure IND- 01 has already been adopted, it is perplexing that the 
District would use that measure as a substitute for the Project description. 

The Initial Study does not provide a description of how the proposed Rule would work.  
It fails to describe reasonably foreseeable activities or actions of other agencies in response to or 
associated with the proposed Rule.  This Initial Study suggests, instead, that the intent of 
proposed Rule 4001 would be to delegate the District’s responsibilities for regulating or reducing 
emissions of NOx, SOx, and PM2.5 air emissions to other agencies, specifically the public 
officials governing the ports of Long Beach and Los Angeles, and appears to imply that any 
informed public discussion and environmental review on this course of action be deferred until 
those other agencies attempt to “comply” with the District’s proposed, but unarticulated, new 
Rule 4001 at some point in the future.  Such an approach, however, is inconsistent with, and in 
violation of, many fundamental rules and policies required by CEQA (e.g., failure to identify and 
analyze the whole of the project, improper project “segmentation,” improper deferral of impact 
analysis and mitigation, failure to identify and evaluation project alternatives, etc.). 

The importance of providing an accurate and informative project description in an Initial 
Study was re-emphasized in Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 267, emph. 
added: 

“The initial study must include a description of the project.” (City of 
Redlands, supra, 96 Cal.App.4th at pp. 405–406, fns. omitted.) “Where an agency 
fails to provide an accurate project description, or fails to gather information and 
undertake an adequate environmental analysis in its initial study, a negative 
declaration is inappropriate. [Citation.] An accurate and complete project 
description is necessary to fully evaluate the project's potential environmental 
effects. [Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.) 

“The scope of the environmental review conducted for the initial study must 
include the entire project.” (Tuolumne County Citizens for Responsible Growth, 
Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1222.) Thus, a correct 
determination of the nature and scope of the project is a critical step in complying 
with the mandates of CEQA. (Tuolumne County Citizens, supra, at p. 1222.) 

The Initial Study currently falls far short of these requirements in describing the proposed 
Project, and thus falls equally short of serving the “public awareness” purposes described above 
and mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency's action.  
(Silveira  v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.) 
“Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal's benefit against its environmental cost, 
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consider mitigation measures, assess the advantage of terminating the 
proposal . . . and weigh other alternatives in the balance.”  (County of Inyo v. City 
of Los Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 407–
408.) 

The Initial Study (p. 1-5) indicates that “the approaches and concepts considered in this 
NOP/IS may be subject to change” based on comments from the working group.  In light of the 
District’s initiative in forming a “working group” of interested participants to help formulate the 
proposed Rule, and thereby provide an actual “project description,” it would be more appropriate 
to undertake CEQA analysis and compliance after the actual Rule is developed.  Furthermore, it 
is premature for the District to assume or conclude that any changes received from the working 
group as well as comments received relative to this NOP/IS will all be within the scope of the 
analysis in the NOP/IS. 

In brief, the NOP/IS erroneously limits the scope of the analysis and inherently calls for 
impermissible speculation or impossible prescience on the part of the Cities or other members of 
the concerned public to undertake effective analysis of the proposed Project, or to provide 
meaningful comments as to the scope of review of the Project, until and unless the District 
provides an adequate description of the “Project.” 

(b) Specific Comments and Questions re “Project Description” 
and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

The Introduction states, in the first sentence of the third paragraph on page 1-1, that 
Control Measure IND-01 “...does not call for additional emission reductions beyond those 
realized with existing regulations and emission reductions programs implemented at the Ports to 
date.”  This is an untrue statement.  The CAAP is only a planning document which specifically 
provides for discretionary future decisions to be made regarding implementation by each of the 
Cities’ respective Board of Harbor Commissioners, and resolution adopting the CAAP update 
states:  “The CAAP is a living document intended to establish a process to develop solutions, not 
a static document binding the Ports to particular future actions….The CAAP is a planning 
document that identifies goals and potential implementation strategies to guide further actions, 
and as such does not constrain the discretion of either Board of Harbor Commissioners with 
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respect to any particular action.”1  Not all individual Board actions that may be required in order 
to achieve the CAAP’s goals and activities have been adopted, many of which goals were stretch 
targets with uncertainty as to whether they could be achieved.  Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future actions that create potentially-conflicting 
authorities between the District, as regulator, and the Cities, as independent governmental 
agencies regulated by the District, so as to force the Cities to exercise their discretionary police 
power authority in a particular way.  The Constitution does not permit such usurpation of the 
Cities’ authority. 

The Introduction states, in the last paragraph beginning on Page 1-1, that the emission 
targets for port-related sources are those assumed in the 2012 AQMP emissions inventory.  The 
Cities raised questions during the Measure IND-01 adoption process regarding the District’s 
calculation of these targets, which are different from the emissions targets set under the CAAP. 
Although the specific emission targets of the proposed Project do not appear at all in the NOP 
(which omission itself is a defect), the District has verbally advised the Cities and a working 
group on August 8, 2013, that the Rule will be such as to be triggered on set emission targets for 
2014 and 2019.  Those comments, however, left the Cities and working group participants with 
many questions about how the District set the emissions inventory, particularly for 2019, which 
was not in the CAAP.  These examples are provided to illustrate that the NOP’s description of 
the proposed Rule is not only flawed but missing altogether. 

P. 1-3 - Project Location 

The Initial Study provides no finite “project location.”  It describes the District’s 
jurisdictional boundaries.  It then states that “PR 4001 would apply to POLA and POLB, both of 
which are located within Los Angeles County.”  It is unclear if this was an attempt to state that 
the Project location would be Harbor Districts of the Cities.  The lack of clarity regarding the 
Project location is further compounded by the Rule’s reference to “sources not entering Port 
properties.”  During the August 14th Scoping Meeting, Mr. Hogo attempted to clarify this 
reference by referencing an undefined area outside of but near the two Harbor Districts.  
Unfortunately, Mr. Hogo’s statement did not clarify the proposed Project’s location. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the Harbor Districts of the Cities?  It is unclear from this description whether 
the Project may have impacts or foreseeably result in actions being taken outside these Harbor 
Districts.  This may have jurisdictional implications which cannot be evaluated without 
additional information. 

                                                 
1 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the 
City of Los Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor 
Commissioners of the City of Long Beach on November 22, 2010. 
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Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in the 
Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-4 – Project Background 

The Initial Study’s description of the “Project Background” implies that the two Cities’ 
ports themselves actually conduct cargo operations.  For example, the text states that the COLA 
“serves approximately 80 shipping companies.”  This illustrates a fundamental lack of 
understanding by the District of how ports work. There are two types of business models of 
ports: some are “operating ports,” that conduct cargo operations directly, such as the Port of 
Charleston, South Carolina and some are “landlord ports,” such as the Ports of Los Angeles and 
Long Beach, that merely lease wharves and land to operators who conduct cargo operations. 

The Ports of Los Angeles and Long Beach are not, “the single largest fixed source of air 
pollution in Southern California.”  The EA should clarify that the referenced sources of air 
emissions are the vehicles, engines, ships, trains, trucks and other cargo-moving equipment 
operated by distinct tenants, users, and visitors of the ports, not the Harbor Districts or the Cities. 

P. 1-5 – Legal Authority for PR 4001 

The Initial Study suggests that if the (unspecified) “backstop measure” that would be 
mandated under PR 4001 “becomes effective,” then the new Rule would require the Cities to 
take (unspecified) action “to develop and implement plans to get back on track” regarding 
attainment of emissions targets.  Under what legal authority does the District believe that its 
proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and the 
Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular ways to 
achieve District objectives? 

Measure IND-01 was prominently referred to as an “indirect source rule.”  The current 
general references to proposed Rule 4001 in the NOP/IS have lost all mention of an “indirect 
source rule.”  However, the references to proposed Rule 4001 do not cite to any authority the 
District is relying on for its processing of the proposed Rule.  This should be corrected so that the 
public can comment on whatever legal authority may be invoked by the District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?  If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not permitted 
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to do indirectly that which they are prohibited from doing directly]; Graber v. City of Upland 
(2002) 99 Cal.App.4th 424, 434 [same].) 

P. 1-5 – Call for Cities to Regulate Off-Site “Sources” 

The Initial Study indicates that the District will be inviting and considering proposals, as 
part of this “Project,” regarding potential measures for the Cities to adopt and implement to try to 
reduce emission from sources not entering onto port properties.  What does this mean?  What 
legal authority might the Cities have to try to regulate off-site sources that do not come within the 
jurisdiction of the respective Harbor Commissions?  (Municipal police power authority may 
generally be exercised only within the territorial boundaries of their jurisdiction, and the Boards 
of Harbor Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off-
site “sources?” 

Until such options are identified, shown to be legally authorized and technically feasible, 
how can the CEQA analysis for proposed Rule 4001 be undertaken? 

P. 1-6 – First Bullet – Imposing “Requirements” on the Cities? 

The Initial Study indicates that if proposed Rule 4001 becomes effective the Cities 
“would be required to submit an emissions reduction plan to address the emissions reduction 
shortfall.” 

As noted above, this raises questions as to the intent and legal authority behind the Rule.  
Has the District identified legal authority for a rule that would require other governmental 
agencies (the Boards of Harbor Commissioners for the respective Cities) to exercise their 
legislative discretion/authority in any particular manner?  Does the District intend to reserve to 
itself some authority to approve or disapprove any such plans submitted by the Cities? 

What is the consequence of disapproval by the District? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

P. 1-6 – Second Bullet -- Funding 

This bullet point implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.  Would 
such funding be provided by the District?  What other “funding” sources are contemplated?  Will 
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there be constitutional or common law “gift of public funds” restrictions on funding imposed on 
the Cities for activities under their CAAP if Rule 4001 makes CAAP compliance a potential state 
or even federal regulation? 

Are the Cities expected to fund these programs from Tidelands Funds?  By what 
authority may the Harbor Commissioners impose taxes, assessments, and charges on users of the 
Harbor Districts, given the restrictions of various state laws, including, among others, 
Proposition 26? 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority or feasibility raises more questions than it answers.  
Whatever types of “emissions reduction plans” may be anticipated by proposed Rule 4001 
should identified by the District in the NOP/IS so that the feasibility and legality of such 
approaches can be evaluated as part of the environmental assessment for the Project. 

Pp. 1-6 – 1-7  -- Technology Overview/Implementation Strategies 

This refers to some emission reduction strategies included in the CAAP, but the Initial 
Study does not explain how these may relate to proposed Rule 4001, or whether they should be 
considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff change” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant program.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Pp. 1-10 – 1-11  -- Imposition of “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.”  
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 
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Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.  Moreover, if there were to be a 
“shortfall” in attaining the targets, it could well be due to factors not caused or controlled by the 
Cities, and not due to any actions or derelictions on the part of the Cities or their tenants or users. 

Other issues:  How would a “shortfall” be measured or determined?  Would any such 
“shortfall” be allocated to sources or causes bearing some actual responsibility for the lack of 
attainment?   How would it be “allocated” between the Cities?  Would 
uncontrollable/unforeseeable factors resulting in all or part of a shortfall be excluded from 
whatever obligation may be imposed on the Cities? 

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

Footnote 6 (on page 1-11)  

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

P. 1-11 -- Technologies 

The EA should be expanded to address the legal, technological and economic feasibility 
of the seven bulleted items listed in this section. 

P. 1-12 -- Alternatives 

No alternatives have been identified for study in the NOP/IS.  Instead, it merely commits 
the District to “discuss and compare alternatives” in the future, as part of the Draft EA. 

It also suggests the District is looking to the public or other agencies to identify 
“alternatives” during the scoping process.  As previously explained however, how can 
alternatives realistically be suggested when the Project itself has not been identified or 
described? 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
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regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001. In particular, an analysis should be conducted of the grant funding that 
would be available under the No Project Alternative that would not be available if the proposed 
Project constitutes regulation, and the environmental impact if grant funding necessary to make 
certain actions economically feasible is no longer available under the proposed Project.  If the 
District’s position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 

In light of the technical complexities of the issues and the ambiguities as to what the 
District is actually seeking to accomplish by way of proposed Rule 4001, it seems unreasonable 
to expect others to develop the project alternatives.  One suggested alternative would be for the  
District to formulate its own “backstop” measures and strategies for addressing any shortfall in 
emission reduction targets, relying on the District legal authority, expertise and resources, rather 
than pursuing proposed Rule 4001, which appears to be an attempt to rely upon presumed 
authority of the Cities.  Another suggested alternative would be, the memorandum of 
understanding approach that was suggested by the Cities and proposed by staff as an alternative 
to Measure IND-01. 

(c) Other Comments on Chapter 1 - “Project Description” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project.   

While the CEQA Guidelines do not specially define “environmental setting” with regard 
to an initial study, they do explain, in regard to EIR preparation, that the “environmental setting” 
must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced, from both a local and regional perspective. This environmental setting will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.”  (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and ‘the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The Initial Study here improperly fails to describe “the entire Project” and fails to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails to address or to provide information and analysis 
relating to the environmental impacts of the anticipated “subsequent approvals,” “discretionary 
permits” and amendments to the Cities’ plans and regulations that appear to be proposed as parts 
of the Project, or the physical environmental effects of social or economic impacts that may 
result from those anticipated and apparently necessary changes in land use regulations.”   
(Guidelines § 15063.)  Such anticipated and intended actions by other governmental agencies 
thus appear to be part of this Project, and must be identified and evaluated in the Project EA, 
along with their potential impacts.  As such, we reiterate our prior comment on the Draft 2012 
AQMP Program EIR dated October 22, 2012 where it is stated that the District has failed to fully 
disclose the details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA 
analysis.   

Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.  Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 
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Communities for a Better Environment v. South Coast Air Quality Management District (2010) 
48 Cal.4th 310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)   The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used.  
In many places the Initial Study compares the anticipated “impacts” of adopting proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (8/5/2013,  No. S202828) ___ Cal.4th ___, indicates 
that the baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”  (Slip 
Opinion, p. 11), it does not detract from the rule that the Initial Study must accurately and 
consistently describe the baseline being used.  Nor does it permit the use of “future conditions” 
in the absence of a showing of unusual circumstances.  The Initial Study in this case does 
neither. 

For each of these fundamental reasons, the NOP/IS should be rescinded in order that it 
may be revised, completed and corrected to meet CEQA requirements. 

2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments and Questions on the Environmental 
Checklist 

The NOP/IS apparently relied on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the 
(inadequately-described) Project is adopted and implemented.  This is insufficient under CEQA, 
and under the District’s own rules.  (SCAQMD Rule 110; City of Redlands, supra, 96 
Cal.App.4th at 408-09; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296).  
Furthermore, it is contrary to the District’s response to comment #5-4 in the Final Program EIR, 
which indicates that “[t]he exact impacts resulting from the particular methods that will be used 
under Control Measure IND-01 can only be determined in the future as the measure is developed 
into a rule or regulation and adopted.” 
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The NOP/IS currently indicates that the scope of the proposed EA for this “Project” will 
be limited to the six topics listed at p. 2-2.  Compliance with CEQA, however, would require not 
only a new and corrected Initial Study, providing an adequate “Project description” but also a 
more comprehensive EA that addressed additional areas of potentially significant impact, 
including (without limitation): (1) Aesthetics, (2) Biological Resources, (3) Cultural Resources, 
(4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) broadened evaluation of 
potential impacts and issues in the areas of Energy, Hazards and Hazardous Materials, Air 
Quality, and Transportation and Traffic. 

Unless and until those areas are more fully addressed, the NOP/IS appears to improperly 
limit the scope of the proposed EA, and to erroneously exclude areas requiring further 
assessment. 

(b) Specific Comments and Questions on the Environmental 
Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 

More specific questions and comments follow: 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted on page 1-4 regarding Cities 
being the source of emissions.  The geographic location itself does not produce emissions.  It is 
the users of the area that produce impacts.   The users of the two ports are the owners and 
operators of the ships, trains, trucks and equipment which the District targets as the sources of 
emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed by the District’s 2012 AQMP] may be contingent upon the Ports taking and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Second Paragraph, Last Sentence:  Same comment as page 1-5. 
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Third Paragraph.  The NOP/IS states that the checklist responses focus on “the above 
mentioned actions.”  This is extremely vague.  Is the reference intended to be the items 
referenced in the paragraph immediately above, or in the earlier pages? 

Identification of precisely what measures are being assumed or proposed in proposed 
Rule 4001 is essential to being able to review the Initial Study. 

Aesthetics  -- P. 2-5 

Discussion of I a), b) and c).  The Initial Study suggests that “because PR 4001 would 
implement IND-01” the District may simply assume that this Project would not be expected to 
generate significant adverse aesthetics impacts.  However, given that the measures that would be 
used to implement IND-01 are not identified, the Initial Study does not provide evidence to 
demonstrate that proposed Rule 4001 has no potential for impact.  To the contrary, the Initial 
Study admits that “PR 4001 will primarily affect operations at two ports” and but then simply 
assumes from the industrial and commercial zoning of the Harbor Districts that there could not 
be a potential for impacts on “scenic vistas” nor any potential degradation of the visual character 
of the areas around the Harbor Districts. 

The Initial Study fails to describe the environmental setting and include any evidence or 
analysis to support its assumption that whatever is done to implement proposed Rule 4001 would 
“likely easily blend in” with the surrounding activities, especially since what would be done to 
implement the Rule is not yet known.  Specifically, the Initial Study fails to identify or even 
describe known visual resources such as John S. Gibson Boulevard, Harbor Boulevard, and the 
Vincent Thomas Bridge, all of which are designated as local scenic highways in the San Pedro 
and Wilmington-Harbor City Community Plans.  There are many historic and cultural resources, 
both listed and found eligible for listing through surveys, that contribute to the visual setting and 
character of the Harbor Districts and if modified, through obstruction, alteration, or demolition 
could have a negative aesthetic impact.  Without a clearly defined project, project location, or 
description of the environmental setting, it is not possible to conclude that any port modifications 
will have little or no noticeable effect on adjacent areas and would blend in with the visual 
setting. 

The Initial Study indicates that “Control devices may include hoods or bonnets on ship 
exhaust stacks to capture emissions and are expected to be as high as 80 feet (POLB, 2006)” and 
concludes that “these control devices would be similar to other structures used within the heavily 
industrialized portions of the Ports…”  First, the “POLB” citation is missing in the list of 
references.  Second, it is speculative and erroneous to assume that control devices as high as 80 
feet would have “no visual impact” without knowing the location, dimensions, color scheme or 
critical viewpoints.  No such analysis has been considered here and the impact is dismissed with 
no evidence to support the conclusion. 
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The last sentence of the first paragraph (on p. 2-6; I. d) suggests there are no residential 
areas “next to” the Harbor Districts, and thus the Initial Study may dispense with analysis of 
light and glare impacts.  It is evident however that was an inaccurate assumption given the 
residential communities of San Pedro, Wilmington and Long Beach located adjacent to the 
Harbor Districts.  This is also contradictory to the description of surrounding land uses and 
setting on page 2-1 which indicates “potentially residential.”   

The Initial Study further errs by dispensing with environmental analysis or evidence, 
simply because of the (assumed) beneficial air quality goals of proposed Rule 4001.  The law is 
clear that environmentally “benign” objectives for a project do not excuse non-compliance with 
CEQA and do not justify reliance on assumptions in lieu of evidence to demonstrate the absence 
of potential impacts.  See, e.g., California Farm Bureau v. California Wildlife Conservation 
Board (2006) 143 Cal.App.4th 173, 196, emph. added [State environmental agency violated 
CEQA by exempting environmentally beneficial habitat project from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the 
environment are immune from environmental review. [Citations.]” (Davidon 
Homes, supra, 54 Cal.App.4th 106, at p. 119; see, e.g., Dunn-Edwards Corp. v. 
Bay Area Air Quality Management Dist. (1992) 9 Cal.App.4th 644 (disapproved 
on other grounds in Western States Petroleum Assn. v. Superior Court, supra, 9 
Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

This topic should not be dismissed.  Given the nature of proposed Rule 4001, it cannot be 
determined that its implementation would have no impact on aesthetics.  The EA therefore 
should include “Aesthetics” as a potentially impacted area of study. 

Air Quality  -- P. 2-11, Discussion 

In the first paragraph (p. 2-11), last sentence, the stated assumption is speculative given 
there is no information about what physical changes to the environment proposed Rule 4001 will 
entail.  There is no evidence to support the assumption in the Initial Study that proposed 
Rule 4001 would be identical to Measure IND -01 or have identical (previously-studied) impacts 
on air quality. 

P. 2-11, III.a 

The first paragraph, last sentence, again raises the question of why it should become the 
obligation of the Cities to take actions on their own to fulfill the obligations of the District for 
reaching emissions reductions targets?  What is the legal authority for this shifting (or 
delegation) of the District’s air quality responsibility? 
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In the second paragraph, the Initial Study relies on an assumption that “the Port” would 
be installing control equipment.  Again, this erroneously confuses the Harbor Departments of the 
Cities with the operators of vessels, vehicles, and equipment.  The Harbor Boards serve as 
trustees of tideland assets. 

The conclusion in this section assumes that the undefined strategies and approaches 
suggested in conceptual description of proposed Rule 4001 will be successful.  That is dependent 
on the feasibility of the approaches, which must be identified and assessed.  Therefore, this topic 
should be analyzed in the EA. 

P. 2-12, III.b, c, and g 

Given the total lack of information regarding what proposed Rule 4001 would entail and 
whether it’s implementation is feasible, it is premature to assess impacts in this category.  These 
details must be provided and these topics should also be identified and assessed in the EA. 

P. 2-13, III.e 

There is no factual basis in the Initial Study upon which to conclude that implementation 
of proposed Rule 4001 would not create any odor issues and therefore need not be studied.  It is 
premature to dismiss this area of analysis given the lack of information currently available 
regarding the Project. Furthermore, the Initial Study analysis only applies to construction odors 
and ignores any potential odors that may occur during long-term operations. 

The NOP should be amended to make clear that at least these additional areas of potential 
impacts on air quality should also be identified and assessed in the EA. 

Biological Resources – P. 2-14 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to biological resources, including least terns and migratory birds. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on biological resources. 

Cultural Resources – P. 2-16 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to cultural resources.  Not all areas within the Harbor Districts are devoid of cultural 
resources or have cultural resources that have been previously disturbed, as concluded in the 
Initial Study on page 2-18 in section V(b), (c), and (d).  There are known recorded historic and 
prehistoric sites throughout the Harbor Districts.  For example, see COLA’s website at 
http://www.portoflosangeles.org/idx_history.asp.  Without knowing the location and extent of 
ground disturbance from possible construction activities associated with proposed Rule 4001, it 
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is speculative to assume that no significant adverse cultural resources impacts are expected from 
implementing proposed Rule 4001.  The conclusion in the Initial Study is unsupported and lacks 
evidence or facts to support the findings. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on cultural resources. 

Energy – P. 2-18 

The Initial Study section VI(c) must be expanded to also consider and analyze the shift 
from fossil fuels to alternative fuels or electrical powered technologies and increased reliance on 
such alternative fuels or electricity such that sufficient supply and emergency storage would be 
required in the event of a major disaster.  Also, some types of emissions control measures, 
facilities, or technologies contemplated by the Project could increase or shift demand for 
different types of energy or fuel usage.  Although “risk of upset” is not considered in the Initial 
Study checklist, it should be cross referenced here and addressed in the Hazards section of the 
Initial Study. 

The scope of the proposed EA should be expanded to include this additional analysis. 

Hazards and Hazardous Materials – P. 2-24 

The Initial Study section VIII(f) must be expanded to also consider and analyze the 
increased reliance on alternative fuels or electrical powered technologies that would require 
sufficient supply and emergency storage in the event of a major disaster.  Although interference 
with emergency response plans was marginally addressed in this section, “risk of upset” is not 
considered in the Initial Study checklist.   

The scope of the proposed EA should be expanded to include this additional analysis. 

Land Use and Planning – P. 2-34 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
inconsistencies between the proposed Project and the existing and applicable land use plans and 
policies. 

The Initial Study erroneously claims that “there are no provisions in PR 4001 that would 
affect land use plans, policies, or regulations.”  (P. 2-34.)  The Initial Study does not support that 
conclusion with any substantial evidence. 

First, the NOP/IS fails to identify any of “the provisions of PR 4001” so the statement 
cannot be supported or evaluated. 
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Second, and more importantly, however, the Initial Study repeatedly references 
“implementation strategies,” “plans” and other new measures that it anticipates the Cities will be 
required to enact if proposed Rule 4001 becomes effective.  Presumably this is because of 
inconsistencies between the existing plans and policies and the requirements of the new Rule.  
(See, e.g., pages 1-6 through 1-11.)  The measures contemplated in the Initial Study include the 
adoption of new “regulatory requirements,” new “impact fees” on the movement of cargo or 
sources, and changing the tariffs for use of the Harbor Districts – all of which would cause at 
least potential “conflicts” with applicable plans and policies.  (Cf., Orinda Ass’n v. Board of 
Supervisors (1986) 182 Cal.App.3d 1145, 1169 [the CEQA requirements for initial study 
examination of non-conformity with existing land use plans are intended to allow lead agency to 
modify the Project to avoid inconsistencies with existing plans – not vice versa].) 

Third, the Initial Study itself acknowledges that the Project is anticipated to cause 
“potentially significant impacts” or conflicts with “an applicable plan ... for the performance of 
the circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Fourth, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

Fifth, the proposed Rule is apparently structured in a way that would impermissibly usurp 
the (non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 

The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).) 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project-
related subsequent amendments to the Cities’ plans, policies, and other land use regulations.  
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
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project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

Noise – P. 2-36 

The NOP/IS acknowledges that approval of the Project and “triggering” of the PR 4001 
could result in the construction or installation of new control equipment.  The Initial Study 
improperly dismisses the potential noise impacts from such work as “not expected to be in 
excess of current operations.”  There is no substantial evidence in the Initial Study to justify such 
assumptions. 

Similarly, there is no evidence cited in the Initial Study to support its further assumption 
that additional permanent noise impacts anticipated from the operations of new control 
equipment would not “substantially increase ambient operational noise levels in the area.” 

This section of the Initial Study is littered with mere “expectations” unsupported by any 
evidence regarding the magnitude of new noise impacts, even though such new impacts are 
anticipated by the Initial Study.  Nor is there any analysis of the potential for significant adverse 
impacts from new noise generators related to the Project. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding these anticipated new noise impacts, 
alternatives, and possible mitigation measures. 

Public Services – P. 2-39 

The Initial Study assumes that the Project would not generate any increased need for 
public services.  However, the Initial Study does not provide any substantial evidence to support 
its assumptions regarding the “absence of impact” on additional public services or facilities. 

The Initial Study should be expanded to address potential impacts that may arise from the 
increased “diversion” of existing “dirty” vehicles and vessels into solid waste sites if proposed 
Rule 4001 is triggered. 

 

 



Ms. Barbara Radlein 
August 21, 2013 
Page 22 
 

 

Transportation and Traffic – P. 2-44 

The Initial Study fails to adequately describe and analyze potential impacts to rail and 
marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car or 
air traffic is substantially altered” on page 2-45.  The Initial Study erroneously considers only 
vehicular traffic impacts to local roadways. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding potential impacts to rail and marine vessel 
traffic. 

Socioeconomics Analysis 

The EA needs to include a broad-based analysis of the socioeconomic effects of the 
proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064(e) and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd 433, 445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, businesses and operations that while located 
outside of the Harbor Districts are dependent upon the flow of cargo for their continued 
operations. 

Too-Narrowly “Focused” Environmental Review 

We note in closing that the Initial Study appears to reflect a preliminary decision to 
conduct less-than-full disclosure or environmental review of the proposed Project.  Although the 
Initial Study concludes that “the proposed Project may have a significant effect on the 
environment and an Environmental Assessment will be required,” it nevertheless appears that 
environmental review in the admittedly-required EA is proposed to be curtailed and “focused” 
on just the six topics listed in the current the NOP.  One obvious indication of this is the 
miniscule list of references that were relied upon to support the Initial Study analysis; the list is 
limited to three sources. 

It is respectfully submitted that such an approach would be too narrow and not in 
conformance with the requirements of CEQA, or with the District’s own policies and rules for 
environmental analysis.  While the CEQA Guidelines call for emphasis and “focus” on the 
significant environmental impacts of the Project, the authority to use such focus is misapplied in 
the Initial Study.  For example, CEQA Guideline § 15143 explains that such focus may be used 
to limit the analysis in an EIR [or, in this case, EA] only as to such impacts that the Initial Study 



Ms. Barbara Radlein 
August 21, 2013 
Page 23 
 

 

properly shows to be clearly insignificant and unlikely to occur  (i.e., “effects dismissed in an 
Initial Study as clearly insignificant and unlikely to occur need not be discussed further in the 
EIR...”). 

The NOP/IS here, by contrast, appears to exclude from consideration in the EA numerous 
effects that it has not shown to be “clearly insignificant and unlikely to occur.” 

D. Conclusion 

The current version of the NOP/IS fails to adequately describe the “Project” thereby 
thwarting effective public review and comment on proposed Rule 4001.  The Initial Study must 
therefore be revised, corrected, and re-circulated with all of the descriptions and other content 
required by CEQA. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed, and that environmental review will be limited in a way that erroneously fails 
to provide the relevant decision-makers, affected public agencies, residents and the public 
generally with sufficient evidence and analysis of all anticipated and potential impacts from the 
Project as a whole, or of all potentially feasible mitigation measures or appropriate Project 
alternatives as required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.  We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency.  
For the COLB, the contact persons are as follows: 

 
Heather Tomley 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 
(562) 283-7100 
e-mail: heather.tomley@polb.com 
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With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 
 
M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 
 
David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, #3000 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
 
With a copy to: 
 
Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 
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August 30, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Comments on the Draft 2012 Air Quality Management Plan  
 
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to serve on 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management 
Plan (AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have a proven 
leadership record of developing and implementing appropriate and effective strategies that have 
resulted in the port-related goods movement industry’s achievement of real and dramatic 
emissions reductions.  Although the Ports do not own or control the emission sources, the Ports 
have worked cooperatively with business operators in the port area and the air quality regulatory 
agencies (i.e. Environmental Protection Agency, California Air Resources Board, and AQMD) to 
help the port industry reduce its fair share of air quality impacts to the region from port-related 
operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and the 
associated San Pedro Bay Standards.  As a result, between 2005 and 2011 emissions from 
port-related sources were reduced by 73 percent for diesel particulate matter (DPM) and by 
50 percent for nitrogen oxides (NOx).  The Ports’ San Pedro Bay Standards for 2014 established 
goals to reduce port-related DPM by 72 percent and NOx by 22 percent.  Therefore, as a result of 
implementation of aggressive actions by the port industry, port-related emission reductions have 
exceeded our goals several years ahead of schedule. 
 
While we  remain a committed partner in the effort to improve air quality in the region, we have 
significant concerns with several proposed control measures in the Draft 2012 AQMP that 
improperly misclassify the Ports as “stationary sources” or “indirect sources” under AQMP 
Stationary Source measures, or as “implementing agencies” of specific AQMP mobile source 
measures.  In particular, the proposed Stationary Source Measure IND-01, “Backstop Measures 
for Indirect Sources of Emissions from Ports and Port-Related Sources” contains many legal 
flaws, as explained in greater detail below, and inappropriately proposes to impose enforcement 
actions on the Ports for emissions generated by emissions sources that the Ports do not own,  
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operate, or control, which is counterproductive to the cooperative relationship that our agencies 
have established since we began working together on the voluntary CAAP in 2006.   
 
This letter provides the Ports’ specific comments on the control measures in the Draft 2012 
AQMP that we believe must be addressed prior to finalization and adoption by your agency. 
 
Proposed Stationary Source Measure IND-01 
 
There are three fundamental problems with Proposed Measure IND-01, “Backstop Measures for 
Indirect Sources of Emissions from Ports and Port-Related Sources.”  First, the proposed 
backstop rule would transform the Ports’ voluntary CAAP into the AQMD’s mandatory 
regulation of the Ports.  This would jeopardize the Ports and the Port-related emissions sources’ 
grant funding for equipment replacement and modernization if it is now necessary to comply 
with regulation, while offering nothing to assist the Ports with compliance in terms of additional 
technologies, facilitating regulations, tools, or funding.  Second, although the CAAP was a 
voluntary cooperative effort of the Ports and the air agencies designed to encourage the industry 
operators of regulated equipment to go beyond regulation, the proposed backstop rule would 
improperly subject the Ports to the AQMD’s enforcement action for industry’s missed emissions 
reductions by equipment not operated or controlled by the Ports, or even potential loss of federal 
funding under federal conformity principles if the AQMP is adopted into the State 
Implementation Plan (SIP) and approved by the U.S. EPA as federal law.  Third, the proposed 
backstop rule exceeds the AQMD’s authority and if implemented may violate the State 
Tidelands Trust.  If Measure IND-01 (as well as the Offroad Mobile Source Measures discussed 
below) are in reality the AQMD’s regulation of Port-related mobile emissions sources such as 
locomotives, ships, rail, and trucks, then this is beyond AQMD’s legal authority and AQMD 
should obtain a waiver under the Clean Air Act from the U.S. EPA.  The Ports provide further 
detailed comments on Proposed Measure IND-01 below, and object to it being included in the 
2012 AQMP.   
 
Based upon the AQMD’s modeling results, existing control measures are expected to result 
in attainment of the Federal 24-hour PM2.5 standard by the 2014 deadline without 
Measure IND-01.  Section 39602 of the California Health and Safety Code states that the 
State Implementation Plan (SIP) shall only include those provisions necessary to meet the 
requirements of the Clean Air Act.  Hence, there is no identified need or legal basis for 
implementing Measure IND-01.  The AQMD’s proposed measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be 
achieved in the near future, and is therefore unnecessary. 
 
The Ports are neither “direct emissions sources” nor “stationary sources” subject to AQMD 
permitting, and the AQMD has not complied with requirements for regulation under Health and 
Safety Code.  The Ports are also not “indirect sources” subject to an AQMD indirect source 
review program within the meaning of the Clean Air Act, and the AQMD has not complied with 
requirements of the Clean Air Act, 42 U.S.C. §7410 and various other requirements for indirect 
source classification.  The Ports are also not air agency regulators.  The Ports do not own, 
operate, regulate, or control any of the goods movement equipment serving the Ports that are  



Dr. Wallerstein 
August 30, 2012 
Page -3- 
 

targeted emissions sources under Measure IND-01.  Additionally, the equipment are mobile 
sources regulated by state, federal, and/or international regulation, sometimes under jurisdiction 
preempting Port or AQMD action.  It is inappropriate for the AQMD to regulate the Ports 
without the Ports’ ownership, operation, or jurisdiction to regulate the various industry 
businesses actually causing the emissions within our boundaries.   
 
The proposed backstop measure continues to state that if there is a South Coast Air Basin-wide 
shortfall in emission reductions, then the AQMD will mandate additional emission reductions 
from the Ports, even if the port-related sources have already met their commitments.  This 
moving target standard is unconstitutionally vague and therefore illegal.  The Ports are unfairly 
targeted, as there are no backstop measures proposed for other entities or source categories 
should other modeling assumptions not come to pass, such as anticipated natural fleet turnover, 
or other non-regulated initiatives failing to meet their goals, such as those expected by the Carl 
Moyer Program.  If the AQMD’s emissions projections for achieving attainment are incorrect, 
including control factors and growth rates, this measure appears to imply that the Ports will be 
specifically tasked with rectifying the shortfall.  If the Basin fails to achieve the federal air 
quality standard, the proper channel to address this is through the established SIP process, not to 
establish a contingency rule to unfairly burden one specific industry out of the entire Basin.   
 
AQMD staff has indicated that Measure IND-01 is proposed to account for measures that are not 
backed by enforceable requirements.  However, significant programs such as the CAAP’s Clean 
Truck Program, Ocean-going Vessel Low Sulfur Fuel Program, Cargo-handling Equipment 
requirements, and the Shore-side Power/Alternative Maritime Power programs are currently 
backstopped by CARB and International Maritime Organization (IMO) regulations.  The Ports 
also require higher rates of vessel or equipment compliance than regulation through terminal 
leases, when such commercial opportunities are able to be negotiated with tenants.   Therefore, 
Proposed Measure IND-01 is unnecessary. 
 
Measure IND-01 is vague and incomplete.  It is unclear whether the AQMD has taken credit for 
actual/current emission reductions in the baseline only, or if assumptions have been made for 
future year reductions.  We take issue with a measure moving forward where emissions 
projections are “on-going.”  Further, no detail is provided on the level of emission reductions 
that are needing to be maintained.  This is further complicated by the differences that exist 
between the emissions inventories produced by the Ports and the inventory used for the AQMP.  
It is unclear if a specific emission reduction shortfall will trigger implementation of the measure, 
or if it is simply left to the discretion of the AQMD.  Additionally, the control costs have not yet 
been developed or justified in a cost-benefit analysis. 
 
The CAAP is a planning document that provides a guideline of strategies and targets that are 
often “stretch goals,” which ultimately are implemented through individual actions adopted by 
the Long Beach and Los Angeles Boards of Harbor Commissioners (Boards).  The Ports are 
sovereign Tidelands granted to the cities of Los Angeles and Long Beach by the state under the 
oversight of the State Lands Commission.  Each city has been appointed as a trustee and has 
established their respective Board of Harbor Commissioners with exclusive control and 
management of the Tidelands and revenues and expenditures from the Tidelands.  However,  
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such discretion must be exercised in accordance with their obligations to prudently manage 
Tidelands assets and revenues within a nexus and proportionality to the Tidelands Trust interests, 
as well as in accordance with applicable laws such as the California Environmental Quality Act 
(CEQA) and principles of federal preemption.1  The AQMD cannot mandate action by each 
Port’s Board of Harbor Commissioners, nor can the AQMD direct how the Ports obligate state 
Tidelands money; only the appointed trustee can make discretionary actions to obligate state 
Tidelands funds.  Specifically, the CAAP measures listed in the Draft 2012 AQMP each require 
the Boards to authorize the expenditure of incentive monies and program costs, or to approve 
conditions of infrastructure project development in their discretion as CEQA lead agency and as 
Tidelands trustees. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss 
technical and policy issues related to reducing emissions from port-related sources.  As stated 
above, we remain committed to achieving the clean air goals identified in the CAAP and 
working with port industry and the air regulatory agencies on implementation of appropriate 
strategies.  
 
For your reference, attached is our comment letter dated July 10, 2012, expressing our 
preliminary concerns related to the proposed Measure IND-01 and a comment letter dated 
May 4, 2010, in which the Ports initially expressed concerns regarding backstop rules.   
 
Proposed Off-Road Mobile Source and Advanced Control Technology Measures  
 
The Draft 2012 AQMP also identifies the San Pedro Bay Ports as “Implementing Agencies” for 
several of the proposed Off-Road measures (OFFRD-02, OFFRD-04, and OFFRD-05) and 
Advanced Control Technology measures (ADV-01, ADV-02, ADV-03, ADV-04, and ADV-05).  
The Ports should not be listed as Implementing Agencies, which the AQMP Appendix IV-A 
defines as “the agency(ies) responsible for implementing the control measure.”  While the Ports 
have been moving forward with voluntary efforts in these areas, as mentioned above, the Ports 
are not air agency regulators.  We also do not own or operate the equipment identified in the 
proposed measures, and therefore we do not have direct control over any of the sources listed.  
During the Advisory Committee meetings, AQMD staff has provided clarification that the Ports 
are listed as Implementing Agencies because of our voluntary commitments to work on these 

                                                 
1 The Ports’ experience with the first phase of the 2006-2010 CAAP showed that in actual implementation, many 
CAAP measures were carried out in a different manner than originally conceptualized, or not carried out at all, 
based on limitations on the Boards’ opportunities and their exercise of their discretion to manage Tidelands assets 
and funds under real-world circumstances.  Some of the CAAP measures can only be implemented if businesses 
apply to the Ports for permits to build or expand their lease premises and CEQA mitigation required by law or lease 
conditions that can be negotiated with a Port tenant.  Other CAAP measures involve emissions sources (rail or ocean 
vessels) that may assert federal preemption against efforts to compel use of specific technology, so the CAAP goals 
involve the Ports offering economic incentives in voluntary compliance programs, such as the Ocean Vessel 
incentive programs.  However, only the Boards have the legal authority to fund such incentives or impose CEQA 
mitigation or lease conditions to project approval, which decisions also fall within the Boards’ sole discretion 
regarding their respective Port’s properties and their individual Harbor Revenue Fund budgets, which may be 
affected by the global economy.   
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efforts, and that being listed as an implementation agency does not obligate the Ports to any 
specific requirement, however, this is contrary to the language of the AQMP that implementing 
agencies are “responsible for implementing the control measure.”  We believe that listing the 
Ports, and not including all of the other public and private partners that are also working on these 
efforts, gives the impression that the Ports do have an assigned obligation, or that the Ports must 
bear a larger burden in the effort to implement these programs.  We also repeat our comment 
stated above that the AQMD cannot mandate in the AQMP that the Ports must expend monies in 
these voluntary efforts, since most of these Off-Road and Advanced Control Technology 
measures require incentive monies to fund demonstration projects or accelerated use of new 
technology. 
 
We believe that the appropriate Implementing Agencies for these measures are the United States 
Environmental Protection Agency and the California Air Resources Board. 
 
The Ports urge AQMD to make all of the above-requested changes to the draft 2012 AQMP, in 
particular, to eliminate Measure IND-01 Port Backstop Rule as a legally unnecessary measure 
exceeding AQMD’s authority and violating the State Tidelands Trust.  We believe it is much 
more effective to advance our mutual clean air goals for our agencies to continue working 
cooperatively together, but if the AQMD takes the above 2012 AQMP measures forward, the 
Ports will have no choice but to vigorously oppose such action through the administrative and 
legal process. 
 
Sincerely, 

 
Chris Lytle Geraldine Knatz 
Executive Director Executive Director 
Port of Long Beach Port of Los Angeles 
 
HAT:s 
 

cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Port of Long Beach Harbor Commission 
 Port of Los Angeles Harbor Commission 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
 David Reich, Los Angeles City Mayor’s Office 



 

 

 
 
 
 
July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 



teramoto
Text Box
ATTACHMENT 15.











FINAL 2012 AIR QUALITY
MANAGEMENT PLAN

DECEMBER 2012

teramoto
Text Box
ATTACHMENT 16.



Chapter 4: Control Strategy and Implementation

TABLE 4-2

List of District's Adoption/Implementation Dates and Estimated Emission Reductions
from Short-Term PM2.5 Control Measures

NUMBER ; TITLE AllOPT10N IMPLEMENTATION REDUCTION
PERI011 (TPD)

CMB-01 Further NOx Reductions from 2013 2014 2-3 8
RECLAIM [NOx] Phase I
(Contingency)

BCM-01 Further Reductions from 2013 2013-2014 7.1 b
Residential Wood Burning
Devices [PM2.5]

BCM-02 Further Reductions from Open 2013 2013-2014 4.6 °
Burning [PM2.5]

BCM-03 Emission Reductions from Phase I — 2013 TBD 1 d
(formerly Under-Fired Charbroilers (Tech
BCM-OS) [PM2.5] Assessment)

Phase II - TBD

BCM-04 Further Ammonia Reductions Phase I — 2013- TBD TBD e
from Livestock Waste [NH3] 2014 (Tech

Assessment)

Phase II - TBD

~T~}

~~~ a,,,..~ .,.,.7 D....F D,.i.,+oa c,,,,..,.e~
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EDU-01 Further Criteria Pollutant Ongoing Ongoing N/A f
(formerly Reductions from Education,
MCS-02, Outreach and Incentives [All
MCS-03) Pollutants]

MCS-01 Application of All Feasible Ongoing Ongoing TBD e
(formerly Measures Assessment [All
MCS-07) Pollutants]

a. Emission reductions are included in the SIP as a contingency measure.
b. Winter average day reductions based on episodic conditions and 75 percent compliance rate.
c. Reductions based on episodic day conditions.
d. Will submit into SIP once technically feasible and cost effective options are confirmed.
e. TBD are reductions to be determined once the technical assessment is complete, and inventory and control

approach are identified.
f. N/A aze reductions that cannot be quantified due to the nature of the measure (e.g., outreach, incentive

programs) or if the measure is designed to ensure reductions that have been assumed to occur will in fact
occur.
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requirements regarding manure removal, handling, and composting; however, the

rule does not focus on fresh manure, which is one of the largest dairy sources of

ammonia emissions. An assessment will be conducted to evaluate the use of sodium

bisulfate (SBS) at local dairies to evaluate the technical and economic feasibility of

its application, as well as potential impacts to ground water, and the health and safety

of both workers and dairy stock. Reducing pH level in manure through the

application of acidulant additives (acidifier), such as SBS, is one of the potential

mitigations for ammonia. SBS is currently being considered for use in animal

housing areas where high concentrations of fresh manure are located, Research

indicates that best results occur when SBS is used on "hot spots". SBS can also be

applied to manure stock piles and at fencelines, and upon scraping manure to reduce

ammonia spiking from the leftover remnants of manure and urine. SBS application

may be required seasonally or episodically during times when high ambient PM2.5

levels are forecast.

Multiple Component Sources

There is one short-term control measure for all feasible measures.

MCS-01: APPLICATION OF ALL FEASIBLE MEASURES ASSESSMENT:

This control measure is to address the state law requirement for all feasible measures

for ozone. Existing rules and regulations for pollutants such as VOC, NOx, SOx and

PM reflect current best available retrofit control technology (BARCT). However,

BARCT continually evolves as new technology becomes available that is feasible

and cost-effective. Through this proposed control measure, the District would

commit to the adoption and implementation of the new retrofit control technology

standards. Finally, staff will review actions taken by other air districts for

applicability in our region.

Indirect Sources

This category includes a proposed control measure carried over from the 2007

AQMP (formerly MOB-03) that establishes a backstop measure for indirect sources

of emissions at ports.

~ • • ~~~

i ~~~ C""!.
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Educational Pro r

There is one proposed educational program within this category.

EDU-01: FURTHER CRITERIA POLLUTANT REDUCTIONS FROM

EDUCATION, OUTREACH AND INCENTIVES: This proposed control measure

seeks to provide educational outreach and incentives for consumers to contribute to

clean air efforts. Examples include the usage of energy efficient products, new

lighting technology, "super compliant" coatings, tree planting, and the use of lighter

colored roofing and paving materials which reduce energy usage by lowering the

ambient temperature. In addition, this proposed measure intends to increase the

effectiveness of energy conservation programs through public education and

awareness as to the environmental and economic benefits of conservation.

Educational and incentive tools to be used include social comparison applications

(comparing your personal environmental impacts with other individuals), social

media, and public/private partnerships.

PROPOSED PM2.5 CONTINGENCY MEASURES

Pursuant to CAA section 172(c)(9), contingency measures are emission reduction

measures that are to be automatically triggered and implemented if an area fails to

attain the national ambient air quality standard by the applicable attainment date, or

fails to make reasonable further progress (RFP) toward attainment. Further detailed

descriptions of contingency requirements can be found in Chapter 6 —Clean Air Act

Requirements. As discussed in Chapter 6 and consistent with U.S. EPA guidance,

the District is proposing to use excess air quality improvement from the proposed

control strategy, as well as potential NOx reductions from CMB-01 listed above, to

demonstrate compliance with this federal requirement.
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Chapter 5 Future Air Quality

The Fina12012 AQMP relies on a set of five years of particulate data centered on 2008,

the base year selected for the emissions inventory development and the anchor year for

the future year PM2.5 projections. In July, 2010, U.S. EPA proposed revisions to the 24-

hour PM2.5 modeling attainment demonstration guidance. The new guidance suggests

using five years of data, but instead of directly using quarterly calculated design values,

the procedure requires the top 8 daily PM2.5 concentrations days in each quarter to

reconstruct the annua198~' percentile. The logic in the analysis is twofold: by selecting

the top 8 values in each quarter the 98~' percentile concentration is guaranteed to be

included in the calculation. Second, the analysis projects future year concentrations for

each of the 32 days in a year (160 days over five years) to test the response of future year

24-hour PM2.5 to the proposed control strategy. Since the 32 days in each year include

different meteorological conditions and particulate species profiles it is expected those

individual days will respond independently to the projected future year emissions profile

and that a new distribution of PM2.5 concentrations will result. Overall, the process is

more robust in that the analysis is examining the impact of the control strategy

implementation for a total of 160 days, covering a wide variety of potential meteorology

and emissions combinations.

Table 5-1 provides the weighted 2008 annual and 24-hour average PM2.5 design values

for the Basin.

TABLE 5-1

2008 Weighted 24-Hour PM2.5 Design Values (µg/m3)

MONITORING SITE

Anaheim

24=HOtTRS

35.0

Los Angeles 40.1

Fontana 45.6

North Long Beach 34.4

South Long Beach 33.4

Mira. Loma 47.9

Rubidoux 44.1

Relative Response Factors and Future Year Design Values

To bridge the gap between air quality model output evaluation and applicability to the

health-based air quality standards, U.S. EPA guidance has proposed the use of relative

response factors (RRF). The RRF concept was first used in the 2007 AQMP modeling

attainment demonstrations. The RRF is simply a ratio of future year predicted air quality
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with the control strategy fully implemented to the simulated air quality in the base year.

The mechanics of the attainment demonstration are pollutant and averaging period

specific. For 24-hour PM2.5, the top 10 percentile of modeled concentrations in each

quarter of the simulation year are used to determine the quarterly RRFs. For the annual

average PM2.5, the quarterly average RRFs are used for the future year projections. For

the 8-hour average ozone simulations, the aggregated response of multiple episode days

to the implementation of the control strategy is used to develop an averaged RRF for

projecting a future year design value. Simply stated, the future year design value is

estimated by multiplying the non-dimensional RRF by the base year design value. Thus,

the simulated improvement in air quality, based on multiple meteorological episodes, is

translated as a metric that directly determines compliance in the form of the standard.

The modeling analyses described in this chapter use the RRF and design value approach

to demonstrate future year attainment of the standards.

PM2.5 Modeling

Within the Basin, PM2.5 particles are either directly emitted into the atmosphere

(primary particles), or are formed through atmospheric chemical reactions from

precursor gases (secondary particles). Primary PM2.5 includes road dust, diesel soot,

combustion products, and other sources of fine particles. Secondary products, such as

sulfates, nitrates, and complex carbon compounds are formed from reactions with oxides

of sulfur, oxides of nitrogen, VOCs, and ammonia.

The Final 2012 AQMP employs the CMAQ air quality modeling platform with

SAPRC99 chemistry and WRF meteorology as the primary tool used to demonstrate

future year attainment of the 24-hour average PM2.5 standard. A detailed discussion of

the features of the CMAQ approach is presented in Appendix V. The analysis was also

conducted using the CAMx modeling platform using the "one atmosphere" approach

comprised of the SAPRC99 gas phased chemistry and a static two-mode particle size

aerosol module as the particulate modeling platform. Parallel testing was conducted to

evaluate the CMAQ performance against CAMx and the results indicated that the two

modeUchemistry packages had similar performance. The CAMx results are provided in

Appendix V as a component of the weight of evidence discussion.

The Final 2012 modeling attainment demonstrations using the CMAQ (and CAlV~)

platform were conducted in a vastly expanded modeling domain compared with the

analysis conducted for the 2007 AQMP modeling attainment demonstration. In this

analysis, the PM2.5 and ozone base and future simulations were modeled

simultaneously. The simulations were conducted using a Lambert Conformal grid
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projection where the western boundary of the domain was extended to 084 UTM, over

100 miles west of the ports of Los Angeles and Long Beach. The eastern boundary

extended beyond the Colorado river while the northern and southern boundaries of the

domain extend to the San Joaquin Valley and the Northern portions of Mexico (3543

UT1V~. The grid size has been reduced from 5 kilometers squared to 4 kilometers

squared and the vertical resolution has been increased from 11 to 181ayers.

The final WRF meteorological fields were generated for the identical domain, layer

structure and grid size. The WRF simulations were initialized from National Centers for

Environmental Prediction (NCEP) analyses and run for 3-day increments with the option

for four dimensional data assimilation (FDDA). Horizontal and vertical boundary

conditions were designated using a "U.S. EPA clean boundary profile."

PM2.5 data measured as individual species at six-sites in the AQMD air monitoring

network during 2008 provided the characterization for evaluation and validation of the

CMAQ annual and episodic modeling. The six sites include the historical PM2.5

maximum location (Riverside- Rubidoux), the stations experiencing many of the highest

county concentrations (among the 4-county jurisdiction including Fontana, North Long

Beach and Anaheim) and source oriented key monitoring sites addressing goods

movement (South Long Beach) and mobile source impacts (Central Los Angeles). It is

important to note that the close proximity of Mira Loma to Rubidoux and the common

in-Basin air flow and transport patterns enable the use of the Rubidoux speciated data as

representative of the particulate speciation at Mira Loma. Both sites are directly

downwind of the dairy production areas in Chino and the warehouse distribution centers

located in the northwestern corner of Riverside County. Speciated data monitored at the

selected sites for 2006-2007 and 2009-2010 were analyzed to corroborate the

applicability of using the 2008 profiles.

Day-specific point source emissions were extracted from the District stationary source

and RECLAIM inventories. Mobile source emissions included weekday, Saturday and

Sunday profiles based on CARB's EMFAC2011 emissions model, CALTRANS weigh-

in-motion profiles, and vehicle population data and transportation analysis zone (TAZ)

data provided by SCAG. The mobile source data and selected area source data were

subjected to daily temperature corrections to account for enhanced evaporative emissions

on warmer days. Gridded daily biogenic VOC emissions were provided by CARB using

BEIGIS biogenic emissions model. The simulations benefited from enhancements made

to the emissions inventory including an updated ammonia inventory, improved

emissions characterization that split organic compounds into coarse, fine and primary
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particulate categories, and updated spatial allocation of primary paved road dust
emissions.

Model performance was evaluated against speciated particulate PM2.5 air quality data
for ammonium, nitrates, sulfates, secondary organic matter, elemental carbon, primary

and total particulate mass for the six monitoring sites (Rubidoux, Central Los Angeles,

Anaheim, South Long Beach, Long Beach, and Fontana).

The following section summarizes the PM2.5 modeling approach conducted in

preparation for this Plan. Details of the PM2.5 modeling are presented in Appendix V.

24-Hour PM2.5 Modelin~Approach

CMAQ simulations were conducted for each day in 2008. The simulations included

8784 consecutive hours from which daily 24-hour average PM2.5 concentrations (0000-

2300 hours) were calculated. A set of RRFs were generated for each future year

simulation. RRFs were generated for the ammonium ion (NH4), nitrate ion (NO3),

sulfate ion (SO4), organic carbon. (OC), elemental carbon (EC) and a combined grouping

of crustal, sea salts and metals (Others). A total of 24 RRFs were generated for each

future year simulation (4 seasons and 6 monitoring sites).

Future year concentrations of the six component species were calculated by applying the

model generated quarterly RRFs to the spectated 24-hour PM2.5 (FRM) data, sorted by

quarter, for each of the five years used in the design value calculation. The 32 days in

each year were then re-ranked to establish a new 98~' percentile concentration. The

resulting future year 98t" percentile concentrations for the five years were subjected to

weighted averaging for the attainment demonstration.

In this chapter, future year PM2.5 24-hour average design values are presented for 2014,

and 2019 to (1) demonstrate the future baseline concentrations if no further controls are

implemented; (2) identify the amount of air quality improvement needed to advance the

attainment date to 2014; and (3) confirm the attainment demonstration given the

proposed PM2.5 control strategy. In addition, Appendix V will include a discussion and

demonstration that attainment will be satisfied for the entire modeling domain.

Weight of Evidence

PM2.5 modeling guidance strongly recommends the use of corroborating evidence to

support the future year attainment demonstration. The weight of evidence demonstration

for the Final 2012 AQMP includes brief discussions of the observed 24-hour PM2.5,
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emissions trends, and future year PM2.5 predictions. Detailed discussions of all model

results and the weight of evidence demonstration are provided in Appendix V.

FUTURE AIR QUALITY

Under the federal Clean Air Act, the Basin must comply with the federal PM2.5 air

quality standards by December, 2014 [Section 172(a)(2)(A)]. An extension of up-to five

years (unti12019) could be granted if attainment cannot be demonstrated any earlier with

all feasible control measures incorporated.

24-Hour PM2.5

A simulation of 2014 baseline emissions was conducted to substantiate the severity of

the 24-hour PM2.5 problem in the Basin. The simulation used the projected emissions

for 2014 which included all adopted control measures that will be implemented prior to

and during 2014, including mobile source incentive projects under contract (Proposition

1B and Carl Moyer Programs). The resulting 2014 future-year Basin design value

(37.3µg/m3) failed to meet the federal standard. As a consequence additional controls

are needed.

Simulation of the 2019 baseline emissions indicates that the Basin PM2.5 will attain the

federal 24-hour PM2.5 standard in 2019 without additional controls. With the control

program in place, the 24-hour PM2.5 simulations project that the 2014 design value will

be 34.3 µg/m3 and that the attainment date will advance from 2019 to 2014.

Figure 5-3 depicts future 24-hour PM2.5 air quality projections at the Basin design site

(Mira Loma) and six PM2.5 monitoring sites having comprehensive particulate species

characterization. Shown in the figure, are the base year design values for 2008 along

with projections for 2014 with and without control measures in place. All of the sites

with the exception of Mira Loma will meet the 24-hour PM2.5 standard by 2014 without

additional controls. With implementation of the control measures, all sites in the Basin

demonstrate attainment.
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FIGURE 5-3

Maximum 24-Hour Average PM2.5 Design Concentrations:
2008 Baseline, 2014 and 2014 Controlled

Spatial Proiections of PM2.5 Design Values

Figure 5-4 provides a perspective of the Basin-wide spatial extent of 24-hour PM2.5

impacts in the base year 2008, with all adopted rules and measures implemented.

Figures 5-5 and 5-6 provide aBasin-wide perspective of the spatial extent of 24-hour

PM2.5 future impacts for baseline 2014 emissions and 2014 with the proposed control

program in place. With no additional controls, several areas around the northwestern

portion of Riverside and southwestern portion of San Bernardino Counties depict grid

Mira Loma Rubidoux Fontana Central LA Anaheim North Long South Long

Beach Beach
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cells with weighted PM2.5 24-hour design values exceeding 35 µg/m3. By 2014, the

number of grid cells with concentrations exceeding the federal standard is restricted to a

small region surrounding the Mira Loma monitoring station in northwestern Riverside

County. With the control program fully implemented in 2014, the Basin does not e~chibit

any grid cells exceeding the federal standard.
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2008 Baseline 24-Hour PM2.5 Design Concentrations (µg/m3)
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2014 Controlled 24-Hour PM2.5 Design Concentrations (µg/m3)
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Weight of Evidence Discussion

The weight of evidence discussion focuses on the trends of 24-hour PM2.5 .and key

precursor emissions to provide justification and confidence that the Basin will meet the

federal standard by 2014.

Figure 5-7 depicts the long term trend of observed Basin 24-hour average PM2.5 design

values with the CMAQ projected design value for 2014. Also superimposed on the

graph is the linear best-fit trend line for the observed 24-hour average PM2.5 design

values. The observed trend depicts a steady 49 percent decrease in observed design

value concentrations between 2001 and 2011. The rate of improvement is just under 4

µg/m3 per year. If the trend is extended beyond 2011, the projection suggests attainment

of the PM2.5 24-hour standard in 2013, one year earlier than determined by the

attainment demonstration. While the straight-line future year approximation is

aggressive in its projection, it offers insight to the effectiveness of the ongoing control

program and is consistent with the attainment demonstration.

Figures 5-8 depicts the long term trend of Basin NOx emissions for the same period.

Figure 5-9 provides the corresponding emissions trend for directly emitted PM2.5. Base

year NOx inventories between 2002 (from the 2007 AQMI') and 2008 experienced a 31

percent reduction while directly emitted PM2.5 experienced a 19 percent reduction over

the 6-year period. The Basin 24-hour average PM2.5 design value experienced a

concurrent 27 percent reduction between 2002 and 2008. The projected trend of NOx

emissions indicates that the PM2.5 precursor associated with the formation of nitrate will

continue to be reduced though 2019. by an additiona148 percent. Similarly, the projected

trend of directly emitted PM2.5 projects a more moderate reduction of 13 percent

through 2019. However, as discussed in the 2007 AQMP and in a later section of this

chapter, directly emitted PM2.5 is a more effective contributor to the formation of

ambient PM2.5 compared to NOx. While the projected. NOx and direct PM2.5

emissions trends decrease at a reduced rate between 2012 and 2019, it is clearly evident

that the overall significant reductions will continue to result in lower nitrate, elemental

carbon and direct particulate contributions to 24-hour PM2.5 design values.
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FIGURE 5-7

Basin Observed and CMAQ Projected
Future Year PM2.5 Design Concentrations (µg/m3)

FIGURE 5-8

Trend of Basin NOx Emissions (Controlled)
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FIGURE 5-9

Trend of Basin PM2.5 Emissions (Controlled)

Control Strategy Choices

PM2.5 has five major precursors that contribute to the development of the ambient

aerosol including ammonia, NOx, SOx, VOC, and directly emitted PM2.5. Various

combinations of reductions in these pollutants could all provide a path to clean air. The

24-hour PM2.5 attainment strategy presented in this Final 2012 AQMP relies on a dual

approach to first demonstrate attainment of the federal standard by 2019 and then

focuses on controls that will be most effective in reducing PM2.5 to accelerate

attainment to the earliest extent. The 2007 AQMP control measures since implemented

will result in substantial reductions of SOx, direct PM2.5, VOC and NOx emissions.

Newly proposed short-term measures, discussed in Chapter 4, will provide additional

regional emissions reductions targeting directly emitted PM2.5 and NOx.

It is useful to weigh the value of the precursor emissions reductions (on a per ton basis)

to microgram per cubic meter improvements in ambient PM2.5 levels. As presented in

the weight of evidence discussion, trends of PM2.5 and NOx emissions suggest a direct

response between lower emissions and improving air quality. The Final 2007 AQMP

established a set of factors to relate regional per ton precursor emissions reductions to

PM2.5 air quality improvements based on the annual average concentration. The Final

2012 AQMP CMAQ simulations provided a similar set of factors, but this time directed

at 24-hour PM2.5. The analysis determined that VOC emissions reductions have the

lowest return in terms of micrograms reduced per ton reduction, one third of the benefit

of NOx reductions. SOx emissions were about eight times more effective than NOx

5-14



Final 2012 AQMP

reductions. However, directly emitted PM2.5 reductions were approximately 15 times

more effective than NOx reductions. It is important to note that the contribution of

ammonia emissions is embedded as a component of the SOx and NOx factors since

ammonium nitrate and ammonium sulfate are the resultant particulates formed in the

ambient chemical process. Table 5-2 summarizes the relative importance of precursor

emissions reductions to 24-hour PM2.5 air quality improvements based on the analysis.

(A comprehensive discussion of the emission reduction factors is presented in

Attachment 8 of Appendix V of this document). Emission reductions due to existing

programs and implementation of the 2012 AQMP control measures will result in

projected 24-hour PM2.5 concentrations throughout the Basin that meet the standard by

2014 at all locations. Basin-wide curtailment of -wood burning and open burning when

the PM2.5 air quality is projected to exceed 30 µg/m3 in Mira Loma will effectively

accelerate attainment at Mira Loma from 2019 to 2014. Table 5-3 lists the mix of the

four primary precursor's emissions reductions targeted for the staged control measure

implementation approach.
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TABLE 5-2

Relative Contributions of Precursor Emissions Reductions to Simulated Controlled
Future-Year 24-hour PM2.5 Concentrations

PR~;CURSOR ~ NM2.S COMPONENT (µglm3)
STANDARDIZED

CONTRIBUTION TO
AMBIENT PM2.5 1~7ASS

VOC Organic Carbon Factor of 0.3

NOx Nitrate Factor of 1

SOx Sulfate Factor of 7.8

PM2.5 Elemental Carbon &Others Factor of 14.8

TABLE 5-3

Fina12012 AQMP
24-hour PM2.5 Attainment Strategy

Allowable Emissions (TPD)
_~~

PEAK SCENARIO ~ VOC NOx SOt PM2.5

2014 Baseline 451 506 18 70

2014 Controlled 451 490 18 58*

*Winter episodic day emissions

ADDITIONAL MODELING ANALYSES

As a component of the Final 2012 AQMP, concurrent simulations were also conducted

to update and assess the impacts to annual average PM2.5 and 8-hour ozone given the

new modeling platform and emissions inventory. This update provides a confirmation

that the control strategy will continue to move air quality expeditiously towards

attainment of the relevant standards.

Annual PM2.5

Annual PM2.5 Modelin~Approach

The Final 2012 AQMP annual PM2.5 modeling employs the same approach to

estimating the future year annual PM2.5 as was described in the 2007 AQMP attainment

demonstrations. Future year PM2.5 annual average air quality is determined using site
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and species specific quarterly averaged RRFs applied to the weighted quarterly average

2008 PM2.5 design values per U.S. EPA guidance documents.

In this application, CMAQ and WRF were used to simulate 2008 meteorological and air

quality to determine Basin annual average PM2.5 concentrations. The future year

attainment demonstration was analyzed for 2015, the target set by the federal CAA. The

2014 simulation relies on implementation of all adopted rules and measures through

2014. This enables a full year-long demonstration based on a control strategy that would

be fully implemented by January 1, 2015. It is important to note that the use of the

quarterly design values fora 5-year period centered around 2008 (listed in Table 5-4)

continue to be used in the projection of the future year annual average PM2.5

concentrations. The future year design reflects the weighted quarterly average

concentration calculated from the projections over five years (20 quarters).

TABLE 5-4

2008 Weighted Annual PM2.5 Design Values (µg/m3)

MONITORING SITE ANNUAL*

Anaheim 13.1

Los Angeles 15.4

Fontana 15.7

North Long Beach 13.6

South Long Beach 13.2

Mira Loma 18.6

Rubidoux 16.7

* Calculated based on quarterly observed data between 2006 — 2010

Future Annual PM2.5 Air Quality

The projections for the annual state and federal standards are shown in Figure 5-10. All

areas will be in attainment of the federal annual standard (15.0 µg/m3) by 2014. The

2014 design value is projected to be 9 percent below the federal standard. However, as

shown in Figure 5-10, the Fina12012 AQMP does not achieve the California standard of

12 µg/m3 by 2014. Additional controls would be needed to meet the California annual

PM2.5 standard.

5-17



Chapter S Future Air Quality

zo
is
16

14

12

10

8

6

4

2

0

■ 2008 ■ 2014

21

18

15

~ 12

~ 9

6

3

0

■ 2008 ■ 2014

FIGURE 5-10

Annual Average PM2.5 Design Concentrations:
2008 and 2014 Controlled

Ozone Modeling

Federal Std

California Std.

The 2007 AQMP provided a comprehensive 8-hour ozone analysis that demonstrated

future year attainment of the 1997 federal ozone standard (80 ppb) by 2023 with

implementation of short-term measures and CAA Section 182(e)(5) long term emissions

reductions. The analysis concluded that NOx emissions needed to be reduced

approximately 76 percent and VOC 22 percent from the 2023 baseline in order to

demonstrate attainment. The 2023 base year VOC and NOx summer planning emissions

inventories included 536 and 506 TPD, respectively.
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Final 2012 AQMP

INTRODUCTION

The purpose of the 2012 revision to the AQNIP for the South Coast Air Basin is to set

forth a comprehensive program that will assist in leading the Basin and those portions of

the Salton Sea Air Basin under the District's jurisdiction into compliance with all federal

and state air quality planning requirements. Specifically, the Final 2012 AQMP is

designed to satisfy the SIP submittal requirements of the federal CAA to demonstrate

attainment of the 24-hour PM2.5 ambient air quality standards, the California CAA

triennial update requirements, and the District's commitment to update transportation

emission budgets based on the latest approved motor vehicle emissions model and

planning assumptions. Specific information related to the air quality and planning

requirements for portions of the Salton Sea Air Basin under the District's jurisdiction are

included in the Final 2012 AQMP and can be found in Chapter 7 —Current and Future

Air Quality —Desert Nonattainment Area. The 2012 AQMP will be submitted to U.S.

EPA as SIP revisions once approved by the District's Governing Board and CARB.

SPECIFIC 24-HOUR PM2.5 PLANNING REQUIREMENTS

In November 1990, Congress enacted a series of amendments to the CAA intended to

intensify air pollution control efforts across the nation. One of the primary goals of the

1990 CAA Amendments was to overhaul the planning provisions for those areas not

currently meeting the NAAQS. The CAA identifies specific emission reduction goals,

requires both a demonstration of reasonable further progress and an attainment

demonstration, and incorporates more stringent sanctions for failure to attain or to meet

interim milestones. There are several sets of general planning requirements, both for

nonattainment areas [Section 172(c)] and for implementation plans in general [Section

110(a)(2)]. These requirements are listed and briefly described in Chapter 1 (Tables 1-4

and 1-5). The general provisions apply to all applicable criteria pollutants unless

superseded by pollutant-specific requirements. The following sections discuss the

federal CAA requirements for the 24-hour PM2.5 standards.

FEDERAL AIR QUALITY STANDARDS FOR FINE PARTICULATES

The U.S. -EPA promulgated the National Ambient Air Quality Standards for Fine

Particles (PM2.5) in July 1997. Following legal actions, the statements were eventually

upheld in March 2002. The annual standard was set at a level of 15 micrograms per

cubic meter (µg/m3), based on the 3-year average of annual mean PM2.5 concentrations.

The 24-hour standard was set at a level of 65 µg/m3 based on the 3-year average of the
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98~' percentile of 24-hour concentrations. U.S. EPA issued designations in December

2004, which became effective on Apri15, 2005.

In January 2006, U.S. EPA proposed to lower the 24-hour PM2.5 standard. On

September 21, 2006, U.S. EPA signed the "Final Revisions to the NAAQS for

Particulate Matter." In promulgating the new standards, U.S. EPA followed an elaborate

review process which led to the conclusion that existing standards for particulates were

not adequate to protect public health. The studies indicated that for PM2.5, short-term

exposures at levels below the 24-hour standard of 65 µg/m3 were found to cause acute

health effects, including asthma attacks and breathing and respiratory problems. As a

result, the U.S. EPA established a new, lower 24-hour average standard for PM2.5 at 35

µg/m3. No changes were made to the existing annual PM2.5 standard which remained at

15 µg/m3 as discussed in Chapter 2. On June 14, 2012, U.S. EPA proposed revisions to

this annual standard. The annual component of the standard was set to provide

protection against typical day-to-day exposures as well as longer-term exposures, while

the daily standard protects against more extreme short-term events. For the 2006 24-hour

PM2.5 standard, the form of the standard continues to be based on the 98th percentile of

24-hour PM2.5 concentrations measured in a year (averaged over three years) at the

monitoring site with the highest measured values in an area. This form of the standard

was set to be health protective while providing a more stable metric to facilitate effective

control programs. Table 6-1 summarizes the U.S. EPA's PM2.5 standards.

TABLE 6-1

U.S. EPA's PM2.5 Standards

1997 ST.ANDA.RI)S 2006 STANDARDS

Annual 24-Hour Annual 24-Hour

15 µg/m3 65 µg/m3 15 µP,/m3 35 µgyms
PM2.5

Annual arithmetic 24-hour average, Annual arithmetic 24-hour average,
mean, averaged over 98th percentile, mean, averaged over 98th percentile,
3 years averaged over 3 3 years averaged over 3

years years

On December 14, 2009, the U.S. EPA designated the Basin as nonattainment for the

2006 24-hour PM2.5 NAAQS. A SIP revision is due to U.S. EPA no later than three

years from the effective date of designation, December 14, 2012, demonstrating

attainment with the standard by 2014. Under Section 172 of the CAA, U.S. EPA may

grant an area an extension of the initial attainment date for a period of up to five years.

6-2



Final 2012 AQMP

With implementation of all feasible measures as outlined in this Plan, the Basin will

demonstrate attainment with the 24-hour PM2.5 standard by 2014, so no extension is

being requested.

FEDERAL CLEAN AIR ACT REQUIREMENTS

For areas such as the Basin that are classified nonattainment for the 2006 24-hour PM2.5

NAAQS, Section 172 of subpart 1 of the CAA applies. Section 172(c) requires states

with nonattainment areas to submit an attainment demonstration. Section 172(c)(2)

requires that nonattainment areas demonstrate Reasonable Further Progress (RFP).

Under subpart I of the CAA, all nonattainment area SIPs must include contingency

measures. Section 172(c)(1) of the CAA requires nonattainment areas to provide for

implementation of all reasonably available control measures (RACNn as expeditiously

as possible, including the adoption of reasonably available control technology (RACY).

Section 172 of the CAA requires the implementation of a new source review- program

including the use of "lowest achievable emission rate" for major sources referred to

under state law as "Best Available Control Technology" (BACT) for major sources of

PM2.5 and precursor emissions (i.e., precursors of secondary particulates).

This section describes how the Final 2012 AQMP meets the 2006 24-hour PM2.5

planning requirements for the Basin. The requirements specifically addressed for the

Basin are:

1. Attainment demonstration and modeling [Section 172(a)(2)(A)];

2. Reasonable further progress [Section 172(c)(2)];

3. Reasonably available control technology (RACY) and Reasonably available

control measures (RACM) [Section 172(c)(1)] ;

4. New source review (NSR) [Sections 172(c)(4) and (5)];

5. Contingency measures [Section 172(c)(9)]; and

6. Transportation control measures (as RACNn.

Attainment Demonstration and Modeling

Under the CAA Section 172(a)(2)(A), each attainment plan should demonstrate that the

area will attain the NAAQS "as expeditiously as practicable," but no later than five years

from the effective date of the designation of the area. If attainment within five years is

considered impracticable due to the severity of an area's air quality problem and the lack
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of available control measures, the state may propose an attainment date of more than five

years but not more than ten years from designation.

This attainment demonstration consists of: (1) technical analyses that locate, identify,

and quantify sources of emissions that contribute to violations of the PM2.5 standard; (2)

analysis of future year emission reductions and air quality improvement resulting from

adopted and proposed control measures; (3) proposed emission reduction measures with

schedules for implementation; and (4) analysis supporting the region's proposed

attainment date by performing a detailed modeling analysis. Chapter 3 and Appendix III

of the Fina12012 AQMP present base year and future year emissions inventories in the

Basin, while Chapter 4 and Appendix IV provide descriptions of the proposed control

measures, the resulting emissions reductions, and schedules for implementation of each

measure. The detailed modeling analysis and attainment demonstration are summarized

in Chapter 5 and documented in Appendix V.

Reasonable Further Progress (RFP)

The CAA requires SIPS for most nonattainment areas to demonstrate reasonable further

progress (RFP) towards attainment through emission reductions phased in from the time

of the SIP submission until the attainment date time frame. The RFP requirements in the

CAA are intended to ensure that there are sufficient PM2.5 and precursor emission

reductions in each nonattainment area- to attain the 2006 24-hour PM2.5 NAAQS by

December 14, 2014.

Per CAA Section 171(1), RFP is defined as "such annual incremental reductions in

emissions of the relevant air pollutant as are required by this part or may reasonably be

required by the Administrator for the purpose of ensuring attainment of the applicable

national ambient air quality standard by the applicable date." As stated in subsequent

federal regulation, the goal of the RFP requirements is for areas to achieve generally

linear progress toward attainment. To determine RFP for the 2006 24-hour PM2.5

attainment date, the plan should rely only on emission reductions achieved from sources

within the nonattainment area.

Section 172(c)(2) of the CAA requires that nonattainment area plans show ongoing

annual incremental emissions reductions toward attainment, which is commonly

expressed in terms of benchmark emissions levels or air quality targets to be achieved

by certain interim milestone years. The U.S. EPA recommends that the RFP inventories

include direct PM2.5, and also PM precursors (such as SOx, NOx, and VOCs) that have

been determined to be significant.
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40 CFR 51.1009 requires any area. that submits an approvable demonstration for an

attainment date of more than five years from the effective date of designation to also

submit an RFP plan. The Final 2012 AQMP demonstrates attainment with the 24-hour

PM2.5 standard in 2014, which is five years from the 2009 designation date. Therefore,

no separate RFP plan is required.

Reasonably Available Control Measures (RACM) and Reasonably Available
Control Technology (RACY) Requirements

Section 172(c)(1) of the CAA requires nonattainment areas to

Provide for the implementation of all reasonably available control measures as
expeditiously as practicable (including such reductions in emissions from existing
sources in the area as may be obtained through the adoption, at a minimum, of
reasonably available control technology) and shall provide for attainment of the
national primary ambient air quality standards.

The District staff has completed its RACM analysis as presented in Appendix VI of the

Fina12012 AQMP.

The U.S. EPA provided further guidance on the RACM in the preamble and the final

"Clean Air Fine Particle Implementation Rule" to implement the 1997 PM2.5 NAAQS

which were published in the Federal Register on November 1, 2005 and April 25, 2007,

respectively.l° z The U.S. EPA's long-standing interpretation of the RACM provision

stated in the 1997 PM2.5 Implementation Rule is that the non-attainment air districts

should consider all candidate measures that are available and technologically and

economically feasible to implement within the non-attainment areas, including any

measures that have been suggested; however, the districts are not obligated to adopt all

measures, but should demonstrate that there are no additional reasonable measures

available that would advance the attainment date by at least one year or contribute to

reasonable further progress (RFP) for the area.

With regard to the identification of emission reduction programs, the U.S. EPA

recommends that non-attainment air districts first identify the emission reduction

programs that have already been implemented at the federal level and by other states and

local air districts. Next, the U.S. EPA recommends that the air districts examine

additional RACM/RACTs adopted for other non-attainment areas to attain the ambient

air quality standards as expeditiously as practicable. The U.S. EPA also recommends the

~ See 70FR 65984 (November 1, 2005)
2 See 72FR 20586 (Apri125, 2007)
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air districts evaluate potential measures for sources of direct PM2.5, SOx and NOx first.

VOC and ammonia are only considered if the area determines that they significantly

contribute to the PM2.5 concentration in the non-attainment area (otherwise they are

pressured not to significantly contribute). The PM2.5 Implementation Rule also requires

that the air districts establish RACM/RACT emission standards that take into

consideration the condensable fraction of direct PM2.5 emissions after January 1, 2011.

In addition, the U.S. EPA recognizes that each non-attainment area has its own profile of

emitting sources, and thus neither requires specific RACM/RACT to be implemented in

every non-attainment area, nor includes a specific source size threshold for the

RACM/RACT analysis.

A RACM/RACT demonstration must be provided within the SIP. For areas projected to

attain within five years of designation, a limited RACM/RACT analysis including the

review of available reasonable measures, the estimation of potential emission reductions,

and the evaluation of the time needed to implement these measures is sufficient. The

areas that cannot reach attainment within five years must conduct a thorough

RACM/RACT analysis to demonstrate that sufficient control measures could not be

adopted and implemented cumulatively in a practical manner in order to reach

attainment at least one year earlier.

In regard to economic feasibility, the U.S. EPA did not propose a fixed dollar per ton

cost threshold and recommended that air districts to include health benefits in the cost

analysis. As indicated in the preamble of the 1997 PM2.5 Implementation Rule:

In regard to economic feasibility, U.S. EPA is not proposing a fixed dollar per ton

cost threshold for RACM, just as it is not doing so for RACT... Where the severity of

the non-attainment problem makes reductions more imperative or where essential

reductions are more difficult to achieve, the acceptable cost of achieving those

reductions could increase. In addition, we believe that in determining what are
economically feasible emission reduction levels, the States should also consider the

collective health benefits that can be realized in the area due to projected

improvements.

Subsequently, on March 2, 2012, the U.S. EPA issued a memorandum to confirm that

the overall framework and policy approach stated in the PM2.5 Implementation Rule for

the 1997 PM2.5 standards continues to be relevant and appropriate for addressing the

2006 24-hour PM2.5 standards.

As described in Appendix VI, the District has concluded that all District rules fulfilled

RACT for the 2006 24-hour PM2.5 standard. In addition, pursuant to California Health
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and Safety Code Section 39614 (SB 656), the District evaluated a statewide list of

feasible and cost-effective control measures to reduce directly emitted PM2.5 and its

potential precursor emissions (e.g., NOx, SOx, VOCs, and ammonia). The District has

concluded that for the majority of stationary and area source categories, the District was

identified as having the most stringent rules in California (see Appendix VI). Under the

RACM guidelines, transportation control measures must be included in the analysis.

Consequently, SCAG has completed a RACM determination for transportation control

measures in the Final 2012 AQMP, included in Appendix IV-C.

New Source Review

New source review (NSR) for major and in some cases minor sources of PM2.5 and its

precursors are presently addressed through the District's NSR and RECLAIM programs

(Regulations XIII and XX). In particular, Rule 1325 has been adopted to satisfy NSR

requirements for major sources of directly-emitted PM2.5.

Contingency Measures

Contin~encv Measure Requirements

Section 172(c)(9) of the CAA requires that SIPS include contingency measures.

Such plan shall provide for the implementation of specific measures to be undertaken

if the area fails to make reasonable further progress, or to attain the national primary

ambient air quality standard by the attainment date applicable under this part. Such

measures shall be included in the plan revision as contingency measures to take effect

in any such case without further action by the State or the Administrator.

In subsequent NAAQS implementation regulations and SIP approvals/disapprovals

published in the Federal Register, U.S. EPA has repeatedly reaffirmed that SIP

contingency measures:

1. Must be fully adopted rules or control measures that are ready to be implemented,

without significant additional action (or only minimal action) by the State, as
expeditiously as practicable upon a determination by U.S. EPA that the area has failed

to achieve, or maintain reasonable further progress, or attain the NAAQS by the
applicable statutory attainment date (40 CFR § 51.1012, 73 FR 29184)

2. Must be measures not relied on in the plan to demonstrate RFP or attainment for the

time period in which they serve as contingency measures and should provide SIP-
creditable emissions reductions equivalent to one year of RFP, based on "generally
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linear" progress towards achieving the overall level of reductions needed to
demonstrate attainment (76 FR 69947, 73 FR 29184)

3. Should contain trigger mechanisms and specify a schedule for their implementation
(72 FR 20642)

Furthermore, U.S. EPA has issued guidance that the contingency measure requirement

could be satisfied with already adopted control measures, provided that the controls are

above and beyond' what is needed to demonstrate attainment with the NAAQS (76 FR

57891).

U.S. EPA guidance provides that contingency measures may be implemented early,
i.e., prior to the milestone or attainment date. Consistent with this policy, States are
allowed to use excess reductions from already adopted measures to meet the CAA
sections 172(c)(9) and 182(c)(9)contingency measures requirement. This is because
the purpose of contingency measures is to provide extra reductions that are not relied
on for RFP or attainment, and that will provide a cushion while the plan is being

revised to fully address the failure to meet the required milestone. Nothing in the CAA
precludes a State from implementing such measures before they are triggered.

Thus, an already adopted control .measure with an implementation date prior to the

milestone year or attainment year would obviate the need for an automatic trigger

mechanism.

Air Quality Improvement Scenario

The U.S. EPA Guidance Memo issued March 2, 2012, "Implementation Guidance for

the 2006 24-Hour Fine Particle (PM2.5) National Ambient Air Quality Standard

(NAAQS)", provides the following discussion of contingency measures:

The preamble of the 2007 PM2.5 Implementation .Rule (see 79 FR 20642-20645)
notes that contingency measures "should provide for emission reductions equivalent

to about one year of reductions needed for reasonable further progress (RFP). "The
term "one year of reductions needed for RFP" requires clarification. This phrase may
be confusing because all areas technically are not required to develop a separate
RFP plan under the ,2007 PM2.5 Implementation Rule. The basic concept is that an
area's set of contingency measures should provide for an amount of emission
reductions that would achieve "one year's worth" of air quality improvement
proportional to the overall amount of air quality improvement to be achieved by the
area's attainment plan; or alternatively, an amount of emission reductions (for all
pollutants subject to control measures in the attainment plan) that would achieve one
year's worth of emission reductions proportional to the overall amount of emission
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reductions needed to show attainment. Contingency measures can include measures

that achieve emission reductions from outside the nonattainment area as well as from
within the nonattainment area, provided that the measures produce the appropriate
air quality impact within the nonattainment area.

The U.S. EPA believes a similar interpretation of the contingency measures

requirements under section 172(c)(9) would be appropriate for the 2006 24-hour

PM2. S NAAQS.

The March 2, 2012 memo then provides an example describing two methods for

determining the required magnitude of emissions reductions to be potentially achieved

by implementation of contingency measures:

Assume that the state analysis uses a 2008 base year emissions inventory and a future

year projection inventory for 2014. To demonstrate attainment, the area needs to

reduce its air quality concentration from 41 ug/m3 in 2008 to 35 ug/m3 in 2014, equal

to a rate of change of 1 fcg/m3 per year. The attainment plan demonstrates that this

level of air quality improvement would be achieved by reducing emissions between

2008 and 2014 by the following amounts: 1, 200 tons of PM2. S; 6, 000 tons of NOx;

and 6, 000 tons of 502.

Thus, the target level for contingency measures for the area could be identified in two

ways:

1) The area would need to provide an air quality improvement of 1 ug/m3 in the area,

based on an adequate technical demonstration provided in the state plan. The

emission reductions to be achieved by the contingency measures can be from any

one or a combination of all pollutants addressed in the attainment plan, provided

that the state plan shows that the cumulative effect of the adopted contingency

measures would result in a 1 ug/m3 improvement in the fine particle concentration

in the nonattainment area; and

2) The contingency measures for the area would be one-sixth (or approximately

17%) of the overall emission reductions needed between 2008 and 2014 to show
attainment. In this example, these amounts would be the following: 200 tons of

PM2. S; 1, DDO tons of NOx; and 1, 000 tons of 502.

The two approaches are explicitly mentioned in regulatory form at 40 CFR § 51.1009:

(~ The RFP plan due three years after designation must demonstrate that emissions
for the milestone year are either:

.•
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(1) At levels that are roughly equivalent to the benchmark emission levels for
direct PM2.5 emissions and each FM2.5 attainment plan precursor to be
addressed in the plan; or

(2) At levels included in an alternative scenario that is projected to result in a
generally equivalent improvement in air quality by the milestone year as
would be achieved under the benchmark RFP plan.

(h) The equivalence of an alternative scenario to the corresponding benchmark plan

must be determined by comparing the expected air quality changes of the two

scenarios at the design value monitor location. This comparison must use the

information developed for the attainment plan to assess the relationship between

emissions reductions of the direct PM2.5 emissions and each PM2.S attainment

plan precursor addressed in the attainment strategy and the ambient air quality

improvement~or the associated ambient species.

The first method in the example and the alternative scenario in the regulation, 40 CFR §

51.1009 (g)(2), base the required amount of contingency measure emission reductions on

one year's worth of air quality improvements. The most accurate way of demonstrating

that the emissions reductions will lead to air quality improvements is through air quality

modeling such as that used in the attainment demonstration (40 CFR § 51.1009 (h)

above). If the model results show the required air quality improvements, then the

emissions reductions included in the model input are therefore shown to be sufficient to

achieve those air quality improvements. The second method in the example, and (g)(1)

in the regulation, is based solely on emission reductions, without a direct demonstration

that there will be a corresponding improvement in air quality.

Logically, the method based on air quality is more robust than the method based solely

on emissions reductions in that it demonstrates that emissions reductions will in fact lead

to corresponding air quality improvements, which is the ultimate goal of the CAA and

the SIP. The second method relying on overall emissions reductions alone does not

account for the spatial and temporal variation of emissions, nor does it account for where

and when the reductions will occur. As the relationship between emissions reductions

and resulting air quality improvements is complex and not always linear, relying solely

on prescribed emission reductions may not ensure that the desired air quality

improvements will result when and where they are needed. Therefore, determining the

magnitude of reductions required for contingency measures based on air quality

improvements, derived from a modeling demonstration, is more effective in achieving

the objective of this CAA requirement.
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Magnitude of Contin~encv Measure Air Oualitv Improvements

The example for determining the required magnitude of air quality improvement to be

achieved by contingency measures provided in the March 2, 2012 guidance memo uses

the attainment demonstration base yeax as the base year in the calculation (2008). This is

based on the memo's statement that "contingency measures should provide for an

amount of emission reductions that would achieve `one year's worth' of air quality

improvement proportional to the overall amount of air quality improvement to be

achieved by the area's attainment plan. The original preamble (79 FR 20642-20645)

states that contingency measures "should provide for emission reductions equivalent to

about one year of reductions needed for reasonable further progress (RFP). " The term

"reasonable further progress" is defined in Section 171(1) of the CAA as "such annual

incremental reductions in emissions of the relevant air pollutant as are required by this

part or may reasonably be required by the Administrator for the purpose of ensuring

attainment of the applicable NAAQS by the applicable date. "

40 CFR 51.1009 is explicit on how emissions reductions for RFP are to be calculated.

In essence, the calculation is a linear interpolation between base-year emissions and

attainment-year (full implementation) emissions. The Plan must then show that

emissions or air quality in the milestone year (or attainment year) are "roughly

equivalent" or "generally equivalent" to the RFP benchmark. As stated earlier in this

chapter, given the 2014 attainment year, there are no interim milestone RFP

requirements. The contingency measure requirements, therefore, only apply to the 2014

attainment year. In 2014, contingency measures must provide for about one year's

worth of reductions or air quality improvement, proportional to the overall amount of air

quality improvement to be achieved by the area's attainment plan.

The 2008 base year design value in the 24-hour PM2.5 attainment demonstration is 47.9

µg/m3, and the 2014 attainment year design value must be less than 35.5 µg/m3 (see

Chapter 5). Linear progress towards attainment over the six year period yields one

year's worth of air quality improvements equal to approximately 2 µg/m3. Thus,

contingency measures should provide for approximately 2 µg/m3 of air quality

improvements to be automatically implemented in 2015 if the Basin fails to attain the

24-hour PM2.5 standard in 2014.

Satisfvin~ the Contingency Measure Requirements

As stated above, the contingency measure requirement can be satisfied by already

adopted measures resulting in air quality improvements above and beyond those needed
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for attainment. Since the attainment demonstration need only show an attainment year

concentration below 35.5 µg/m3, any measures leading to improvement in air quality

beyond this level can serve as contingency measures. As shown in Chapter 5, the

attainment demonstration yields a 2014 design value of 34.28 µg/m3. The excess air

quality improvement is therefore approximately 1.2 µg/m3.

In addition to these air quality improvements beyond those needed for attainment, an

additional contingency measure is proposed that will result in emissions reductions

beyond those needed for attainment in 2014. Control Measure CMB-01 Phase I seeks to

achieve an additional two tons per day of NOx emissions reductions from the RECLAIM

market if the Basin fails to achieve the standard by the 2014 attainment date. CMB-01

Phase I is scheduled for near-term adoption and includes the appropriate automatic

trigger mechanism and implementation schedule consistent with CAA contingency

measure requirements. Taken together with the 1.2 µg/m3 of excess air quality

improvement described above, this represents a sufficient margin of "about one year's of

progress" and "generally linear" progress to satisfy the contingency measure

requirements. Note that based on the most recent air quality data at the design value site,

Mira Loma, the actual measured air quality is already better (by over 4 µg/m3 in 2011)

than that projected by modeling based on linear interpolation between base year and

attainment year.

To address U.S. EPA's comments regarding contingency measures, the excess air quality

improvements beyond those needed to demonstrate attainment should also be expressed

in terms of emissions reductions. This will facilitate their enforceability and any future

needs to substitute emissions reductions from alternate measures to satisfy contingency

measure requirements. For this. purpose, Table 6-2 explicitly identifies the portions of

emissions reductions from proposed measures that are designated as contingency

measures. Table 6-2 also includes the total equivalent basin-wide NOx emissions

reductions based on the PM2.5 formation potential ratios described in Chapter 5.
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TABLE 6-2

Emissions Reductions for Contingency Measures (2014)

ASSOCIATED
EMISSIONS
REllUCTIONS

MEASURE FROM
CONTINGENCY '~

'' MEASURES

(TUNS/DAY) I

BCM-O 1 —Residential 2.84(PM2.5)
Wood Burning'~Z

BCM-02 —Open 1.84(PM2.5)
Burning '°2

CMB-O 1— NOx 2 (NOx)
reductions from
RECLAIM

Total 71 (NOx~e~)3

l40% of the reductions from these measures, as shown in Table 4-2, are
designated for contingency purposes.

Z Episodic emissions reductions occurring on burning curtailment days.

3 NOx equivalent emissions based on PM2.5 formation potentials described in
Chapter 5 (Table 5-2). The PM2.S:NOx ratio is 14.83:1.

Transportation Control Measures

As part of the requirement to demonstrate that RACM has been implemented,

transportation control measures meeting the CAA requirements must be included in the

plan. Updated transportation control measures included in this plan attainment of the

federal 2006 24-hour PM2.5 standard are described in Appendix IV-C —Regional

Transportation Strategy &Control Measures.

Section 182(d)(1)(A) of the CAA requires the District to include transportation control

strategies (TCS) and transportation control measures (TCM) in its plans for ozone that

offset any growth in emissions from growth in vehicle trips and vehicle miles traveled.

Such control measures must be developed in accordance with the guidelines listed in

Section 1080 of the CAA. The programs listed in Section 1080 of the CAA include,

but are not limited to, public transit improvement projects, traffic flow improvement

projects, the construction of high occupancy vehicle (HOV) facilities and other mobile

source emission reduction programs. While this is not an ozone plan, TCMs may be

6-13
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Appendix IV-A: Stationary Source Control Measures

TABLE IV-A-1 (concluded)

Short-Term PM2.5 Control Measures

NUR113ER 'i~I~I~LG ~DOPTIOh~
IMPL~MENT,~T10N

~-
REDL'CTIO

PERIOD (TPD)

n.~-r ~3 #~r~-~

nrn., en., v~,r~ ct
> >

EDU-01 Further Criteria Pollutant Reductions from Ongoing Ongoing N/A f
(formerly Education, Outreach and Incentives [All
MCS-02, Pollutants]
MCS-03)

MCS-01 Application of All Feasible Measures Ongoing Ongoing TBD e
(formerly Assessment [All Pollutants]
MCS-07

a. ni,u~„o,i reuucuons are ~nc~uaea m me ~u- as a con[mgency measure.
b. Winter average day reductions based on episodic conditions and 75 percent compliance rate.
c. Reduction based on episodic day conditions.
d. Will submit into SIP once technically feasible and cost effective options are confirmed.
e. TBD are reductions to be determined once the technical assessment is complete, and inventory and control approach are

identified.
f. N/A are reductions that cannot be quantified due to the nature of the measure (e.g., outreach, incentive programs) ar if the

measure is designed to ensure reductions that have been assumed to occur will in fact occur.

It should be noted that the emission reduction targets for the proposed control measures
(those with quantified reductions) are established based on available or anticipated
control methods or technologies. However, emission reductions associated with
implementation of these and other control measures or rules in excess of the AQMP's
projected reductions can be credited toward the overall emission reduction targets for the
proposed control measures in this appendix.

Emission reductions associated with the District's SIP commitment to adopt and
implement emission reductions from sources under the District's jurisdiction are being
proposed. Once the SIP commitment is accepted, should there be emission reduction
shortfalls in any given year, the District would identify and adopt other measures to
make up the shortfall. Similarly, if excess emission reductions are achieved in a year,
they can be used in that year or carried over to subsequent years if necessary to meet
reduction goals. More detailed discussion on the District's SIP commitment is included
in Chapter 4 of the Fina12012 AQMP.

The following sections provide a brief overview of the specific source category types
targeted by short-term PM2.5 control measures.

Combustion Sources

This category includes one control measure that seeks further NOx emission reductions
from RECLAIM sources.

IV-A-2
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BOARD MEETING DATE: February 6, 2015 AGENDA NO. 22

PROPOSAL: Supplement to 24-hour PM2.5 State Implementation Plan for South
Coast Air Basin

SYNOPSIS: The purpose of this Supplement to the 24-hour PM2.5 SIP for the
South Coast Air Basin is to demonstrate attainment of the 2006 24-
hour PM2.5 National Ambient Air Quality Standard by 2015 under
Clean Air Act, Title 1, Part D, Subpart 4, along with updates to the
transportation conformity budgets, analysis of Reasonably
Available Control Measures/Reasonably Available Control
Technology, control measure commitments submitted in the 2012
AQMP, and other Subpart 4 requirements.

COMMITTEE: Mobile Source Committee, January 23, 2015, Reviewed

RECOMMENDED ACTIONS:
Adopt the attached resolution:
1. Determining that the Supplement to the 24-hour PM2.5 SIP for the South Coast Air

Basin is exempt from the requirements of CEQA; and
2. Approving the attached Supplement to the 24-hour PM2.5 SIP for the South Coast

Air Basin for Submittal into the SIP.

Barry R. Wallerstein, D.Env.
Executive Officer

BB EC:PF:MK

Background
The 2012 AQMP was approved by the SCAQMD Board in December 2012, with
additional amendments approved in February 2013, and was subsequently submitted to
CARB and the U.S. EPA for inclusion into the SIP. That plan demonstrated projected
attainment of the 2006 24-hour PM2.5 National Ambient Air Quality Standards
(NAAQS) (35 µg/m3) by 2014. However, a recent court decision (Natural Res. Def.
Council v. EPA, 706 F.3d 428 (D.C. Cir. 2013)) compels U.S. EPA to evaluate the 24-
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Attachment F: Updated List of Control Strategy Commitments

UPDATE OF COMMITMENTS

The short-term PM2.5 control measures in the 2012 AQMP included stationary source control

measures, technology assessments, an indirect source measure and one education and outreach

measure. The development of the control measures considered the emissions reductions and the

adoption and implementation dates that would result in attainment of the 2006 24-hour PM2.5

standard of 35 µg/m3. In some cases, only a range of possible emissions reductions could be

determined, and for some others, the magnitude of potential reductions could not be determined

at that time. The short-term PM2.5 control measures were presented in Table 4-2 (Chapter 4) of

the 2012 AQMP, and the following table, Table F-1 updates that information, thus replacing

Table 4-2 in the 2012 AQMP for inclusion in the 24-hour PM2.5 SIP. Note that these changes

do not affect the magnitude or timing of emission reductions commitments supporting the

attainment demonstration in the 2012 AQMP and this Supplement. The emission reduction

commitment for CMB-01 (Further NOx Reductions from RECLAIM) was as a contingency

measure only for PM2.5, and thus does not affect the attainment demonstrations.

The measures target a variety of source categories: Combustion Sources (CMB), PM Sources

(BCM), Indirect Sources (IND), Educational Programs (EDU) and Multiple Component Sources

(MCS).

Two PM2.5 control measures, BCM-01 (Furkher Reductions from Residential Wood Burning

Devices) and BCM-02 (Further Reductions from Open Burning), were adopted in 2013 in the

form of amendments to Rules 445 (Wood Burning Devices) and 444 (Open Burning),

respectively. Together, these amendments generated a total of 11.7 tons of PM2.5 per day

reductions on an episodic basis. Control measure CMB-01 (Further NOx Reductions from

RECLAIM), which was submitted as a contingency measure, is anticipated to be considered by

the SCAQMD Governing Board in the first half of 2015. The rulemaking process for control

measure IND-01 (Backstop Measure for Indirect Sources of Emissions from Ports and Port-

Related Facilities) is underway, with anticipated SCAQMD Governing Board consideration in

2015 and the technology assessment for control measure BCM-04 (Further Ammonia Reductions

from Livestock Waste) will now be adopted in the 2015 to 2016 timeframe with rulemaking to

follow, if technically feasible and cost-effective. The BCM-03 (Emission Reductions from

Under-Fired Charbroilers) technology assessment is ongoing and is expected to be completed by

2015 with rule development to follow by 2017.

Pursuant to CAA Section 172(c)(9), SIPS are required to include contingency measures to be

undertaken if the area fails to make reasonable further progress or attain the NAAQS by the

attainment date. The contingency measures "should provide for emission reductions equivalent

to about one year of reductions needed for reasonable further progress (RFP)" (79 FR 20642-

20645) The 2012 AQMP relied on excess air quality improvement from the control strategy as

well as potential NOx reductions from control measure CMB-01 (Further NOx Reductions from

F -1 January 201 S
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BOARD MEETING DATE: February 6, 2015 AGENDA NO. 22

PROPOSAL: Supplement to 24-hoax PM2.5 State Implementation Plan for South
Coast Air Basin

SYNOPSIS: The purpose of this Supplement to the 24-hour PM2.5 SIP for the
South Coast Air Basin is to demonstrate attainment of the 2006 24-
hour PM2.5 National Ambient Air Quality Standard by 2015 under
Clean Air Act, Title 1, Part D, Subpart 4, along with updates to the
transportation conformity budgets, analysis of Reasonably
Available Control Measures/Reasonably Available Control
Technology, control measure commitments submitted in the 2012
AQMP, and other Subpart 4 requirements.

COMMITTEE: Mobile Source Committee, January 23, 2015, Reviewed

RECOMMENDED ACTIONS:
Adopt the attached resolution:
1. Determining that the Supplement to the 24-hour PM2.5 SIP for the South Coast Air

Basin is exempt from the requirements of CEQA; and
2. Approving the attached Supplement to the 24-hour PM2.5 SIP for the South Coast

Air Basin for Submittal into the SIP.

Barry R. Wallerstein, D.Env.
Executive Officer

BB EC:PF:MK

Background
The 2012 AQMP was approved by the SCAQMD Board in December 2012, with
additional amendments approved in February 2013, and was subsequently submitted to
CARB and the U.S. EPA for inclusion into the SIP. That plan demonstrated projected
attainment of the 2006 24-hour PM2.5 National Ambient Air Quality Standards
(NAAQS) (35 µg/m3) by 2014. However, a recent court decision (NatuYal Res. Def.
Council v. EPA, 706 F.3d 428 (D.C. Cir. 2013)) compels U.S. EPA to evaluate the 24-
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Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor

Requirements

BACKGROUND

PM2.5 has four major precursors, other than direct PM2.5 emissions, that may contribute to the

development of the ambient PM2.5: ammonia, NOx, SOx, and VOC. The 2012 AQMP

modeling analysis resulted in a set of ratios that reflect the relative amounts of ambient PM2.5

improvements expected from reductions of PM2.5 precursors emissions. For instance, Table 5-2

in Chapter 5 of the 2012 AQMP demonstrates that one ton of VOC emission reductions is only

30 percent as effective as one ton of NOx for lowering 24-hour PM2.5 concentrations. VOC

reductions are only four percent and two percent as effective as SOx and direct PM2.5

reductions, respectively, on a per ton basis. Thus, VOC controls have a much less significant

impact on ambient 24-hour PM2.5 levels relative to other PM2.5 precursors.

EMISSIONS CONTRIBUTION

While similar relative contributions to PM2.5 have not been developed for ammonia, the mass

contributions of ammonium sulfate and ammonium nitrate are accounted for in the SOx and NOx

contributions. This essentially assumes that PM2.5 formation in the basin is not ammonia

limited with sufficient ammonia in the atmosphere to combine with available nitrates and

sulfates. Under these conditions, ammonia controls are much less effective at reducing ambient

PM2.5 levels than oth?r precursors.

While the 2012 AQMP ammonia emissions inventory was close to 100 ton per day (TPD), the

inventory was highly variable in terms of source contributions and spatial distribution throughout

the Basin. As presented in Table E-1, major sources accounted for 1.7 TPD or less than 2

percent of the Basin inventory. Furthermore, only four major source emitters were noted in the

inventory with the single highest major source accounting for less than 0.50 TPD direct

emissions. All four major sources are located in the western Basin.

TABLE E-1

VOC and Ammonia Emissions Contributions

POLLUTANT ALL SOURCES
(Tons Per Day)(Tons

MAJOR SOURCES
Per Day)

1tELATIVE
CONTRIBUTION

VOC 451' 8.OZ 1.8%

Ammonia 993 1.7z 1.7%

1 2012 AQMP -Appendix III: Base and Future Year Emission Inventory; 2014 Annual Average Emissions by Source

Category in.South Coast Air Basin

2 2013 SCAQMD Annual Emission Reporting

3 ARB Almanac 2013 —Appendix B: County Level Emissions and Air Quality by Air Basin; County Emission Trends

E -1 January 2015



Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor

Requirements

Prior to the 2003 AQMP, significant effort was undertaken to develop inter-pollutant trading

ratios to meet NSR emissions reduction goals. The primary mechanism was to reduce SOx to

offset PM emissions. Aerosol chemical mechanisms embedded in box and regional modeling

platforms where used to estimate the formation rates of ammonium sulfate from local sulfur

emissions to establish a SOx emissions to PM formation ratio. The analyses determined that the

influence of ammonia emissions was spatially varying where coastal-metro zone (west Basin)

trading ratios of SOX to PM valued more than 5:1 per unit SOx emissions to PM, Conversely,

eastern Basin ratios valued 1:1 since ammonia emissions were abundant and all SOx emissions

were likely to rapidly transform to particulate ammonium sulfate. The inter-pollutant trades

made during this time were reviewed by U.S. EPA and were included by reference to the EPA

sponsored Inter-Pollutant Trading Working Group4.

As part of the controls strategy evaluation for future PM2.5 attainment, additional set of analyses

were conducted to test the potential impact of the use of SCR as a NOx control mechanism for

mobile sources in the Basin. The analyses assumed that light as well as heavy duty diesels

would use the control equipment potentially resulting in a 78-85 percent increase in ammonia

from those source categories. The results of the analysis, presented at the September 24, 2010

SCAQMD Mobile Source Committee Meetings, indicated that a 10 TPD increase in ammonia

would result in a net 0.22 µg/m3 increase in regional PM2.5 concentrations. The emissions

mostly followed heavy traffic corridors including freeways and major arterials. Regardless, the

minimal PM2.5 simulated increase from a 10 percent increase in the Basin inventory reflected

the degree of saturation of ammonia in the Basin and minimal sensitivity of changes in ammonia

emissions to PM2.5 production.

During the development of the 2012 AQMP, a sensitivity analysis was conducted to test the

potential impact of using a feed supplement applied to dairy cows on a forecasted basis that

would reduce bovine ammonia emissions by 50 percent. The analysis focused on the Mira Loma

area where more than 70 percent of the Basin's dairy emissions originate. In the sensitivity

analysis a total of 2.9 TPD emissions were reduced from 103 dairy sources, or an average of

0.028 TPD per source (roughly one tenth of major source threshold)6. Since the Mira Loma

monitoring station was embedded among the dairy sources, the reduction of the ground level

emissions resulted in an approximate 0.16 µg/m3 reduction in PM2.5. As in the aforementioned

analyses, the reduction in regional ammonia emissions resulted in a minimal PM2.5 impact per

ton emissions reduced.

and Forecasts 2012 Emissions. NOTE: 2012 AQMP —Appendix III provides 2014 Annual Average of 102 tpd of NH3; the
relative contribution would not change (1.7/102 = 1.7%)
4 "Preliminary Assessment of Methods for Determining Interpollutant Offsets", Coaespondence with Scott Bohning U.S. EPA
Region IX, May 6, 2002.

5 "Impact of Higher On- and Off-road Ammonia Emissions on Regional PM2.5," Item 3, SCAQMD, Mobile Source Committee,
September 24, 2010.
~ "2008 24-hour PM2.5 Model Performance/Preliminary Attainment Demonstration," Item #2, Scientific Technical Modeling
Peer Group Advisory Committee, June 14, 2012.
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A#achment E: CAA, Subpart 4, Section 189(e) And Other Precursor
Requirements

Thus, ammonia controls also have a much less significant impact on 24-hour PM2.5 exceedances

than other precursors. Note however, that the effect on annual PM2.5 levels will be further

evaluated in the 2016 AQMP.

SECTION 189(E)

Clean Air Act (CAA), Title I, Part D, Subpart 4, Section 189(e) states that control requirements

applicable to plans in effect for major stationary PM sources shall also apply to major stationary

sources of PM precursors, except where such sources does not contribute significantly to PM

levels which exceed the standard in the area. According to the U.S. EPA, a major source in a

nonattainment area is a source with emission of any one air pollutant greater than or equal to the

major source thresholds in a nonattainment area. This threshold is generally 100 tons per year

(tpy) or lower depending on the nonattainment severity for all sources. Emissions are based on

"potential to emit" and include the effect of add-on emission control technology, if enforceable

(must be able to show continual compliance with the limitation or requirement).

Major stationary sources of NOx and SOx are already subject to emission offsets (e.g.,

Regulation XX (RECLAIM) and Regulation XII (New Source Review)). Thus, to demonstrate

compliance with CAA Subpart 4, Section 189(e), an analysis was conducted of the emissions of

VOC and ammonia from major stationary sources during rule development of amended Rule

1325 (Federal PM2.5 New Source Review Program) approved by the SCAQMD Governing

Board on December 5, 2014 (http://www.agmd.~;ov/docsldefault-source/A~endas/Governing

Board/2014/2014-dec5-038.pdf?sfvrsn=2). That analysis concluded that VOC and ammonia

from major sources (emitting 100 tpy or greater) contribute less than 2% of the overall Basin-

wide VOC and ammonia emissions (Table E-1), and by extension, do not contribute significantly

to PM levels. Furthermore, both VOC and ammonia are subject to requirements for Best

Available Control Technology (BACT) under existing New Source Review (NSR) at a zero

threshold, so those emission will still be minimized. This analysis was also included in the final

approved staff report for PAR 1325.

!esr~. _ . , , . !~er.~srss.. err.~.~•es~ • . n~s!r~se:rsrr.~:

NEW SOURCE REVIEW

Because ammonia from major stationary sources does not significantly contribute to PM levels

(see Table E-1), ammonia emission sources have not historically been subject to NSR offset

requirements. However, for permitted ammonia sources, SCAQMD Rule 1303 (NSR

Requirements) requires denial of "the Permit to Construct for any relocation, or for any new or

E -3 January 20l S



Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor
Requirements

modified source which results in an emission increase of any nonattainment air contaminant, any

ozone depleting compound, or ammonia, unless BACT is employed for the new or relocated

source or for the actual modification to an existing source." No new major stationary source of

ammonia is expected to be introduced to the region given that these new sources would be

subject to BACT requirements (under SCAQMD Rule 1303 (NSR Requirements), BACT shall be

at least as stringent as Lowest Achievable Emissions Rate (LAER) as defined in the federal

Clean Air Act Section 171(3) [42 U.S.C. Section 7501(3)]). As mentioned above, there are

currently only four major sources of ammonia (emitting more than 100 tons per year) in the

South Coast Air Basin. If these sources were new to the region, they would be subject to BACT

as stringent as LAER and not expected to reach 100 tons per near so as to be classified as a major

source, thus not subject to NSR offset requirements.

However unlikely even if new or modified major sources of ammonia increase ammonia

emissions in the Basin the ammonia contribution from major sources in the South Coast Air

Basin will still not be a significant contributor to PM2.5 levels liven that all current major

sources of ammonia account for less than two percent of the overall ammonia emissions

inventory For instance in the extremelyunlikely event that ammonia emissions from major

sources double, they would still contribute less than five percent of the overall ammonia

inventory.
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ATTACHMENT A
RESOLUTION NO. 12-19

A Resolution of .the South Coast Air Quality Management
District (AQMD or District) Governing Board Certifying the Final Program
Environmental Impact Report for the 2012 Air Quality Management Plan
(AQMP), adopting the Draft Final 2Q12 AQMP, to be referred to after
adoption as the Final 2012 AQMP, and to be submitted into the California
State Implementation Plan.

WHEREAS, the U.S. Environmental Protection Agency (U.S. EPA)
promulgated a 24-hour fine particulate matter (PM2.5) national ambient air quality
standard (NAAQS or standard) in 2006, and 8-hour ozone NAAQS in 1997,
followed up by implementation rules which set forth the classification and
planning requirements for State Implementation Plans (SIP); and

WHEREAS, the South Coast Air Basin was classified as
nonattainment for the 2006 24-hour PM2.5 standard on December 14, 2009, with
an attainment date by December 14, 2014; and

WHEREAS, the U.S. EPA revoked the 1-hour ozone standard
effective June 15, 2005, but on September 19, 2012 issued a proposed call for a
California SIP revision for the South Coast to demonstrate attainment of the 1-
hour ozone standard; and ~,.~

p~~n,~~'
WHEREAS, the 1997 8-hour ozone standard became effective on iy ~

June 15, 2004, with an attainment date for the South Coast of June 15, 2024; and

WHEREAS, the South Coast Air Basin was classified as "extreme"
nonattainment for 8-hour ozone for the 1997 standard with attainment dates by
2024; and

WHEREAS, EPA approved the South Coast SIP for 8-hour ozone on
March 1, 2012; and

WHEREAS, the federal Clean Air Act requires SIPS for regions not
in attainment with the NAAQS be submitted no later than three years after the
nonattainment area was designated, whereby, a SIP for the South Coast Air Basin
must be submitted for 24-hour PM2.5 by December 14, 2012; and

WHEREAS, the South Coast Air Quality Management District has
jurisdiction over the South Coast Air Basin and the desert portion of Riverside
County known as the Coachella Valley; and

1
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WHEREAS, 40 Code of Federal Regulations (CFR) Part 93 requires

that transportation emission budgets for certain .criteria pollutants be specified in

the SIP, and

WHEREAS, 40 CFR Part 93,118(e)(4)(iv) requires a demonstration

that transportation emission budgets submitted to U.S. EPA are "consistent with

applicable requirements for reasonable further progress, attainment, or"

maintenance (whichever is relevant to the given implementation plan submission);

and

WHEREAS, the South Coast Air Quality Management District is

committed to comply with the requirements of the federal Clean Air Act; and

WHEREAS, the Lewis-Presley Air Qualit~~ Management Act

requires the District's Governing Board adopt an AQMP to achieve and maintain

all state and federal air quality standards; to contain deadlines for compliance with

federal primary ambient air quality standards; and to achieve the state standards

and federal secondary air quality standards by the application of all reasonably

available control measures, by the earliest date achievable (Health and Safety

Code Section 40462) and the California Clean Air Act requires the District to

endeavor to achieve and maintain state ambient air quality standards for ozone,

carbon monoxide, sulfur dioxide, and nitrogen dioxide by the earliest practicable

date (Health and Safety Code Section 40910); and

WHEREAS, the California Clean Air Act requires a nonattainment

area to evaluate and, if necessary, update its AQMP under Health &Safety Code

§40910 triennially to incorporate the most recent available technical information;

and

WHEREAS, the South Coast Air Quality Management District

Governing Board is committed to comply with the requirements of the California

Clean Air Act; and

WHEREAS, the South Coast Air Quality Management District is

unable to specify an attainment date for state ambient air quality standards for 8-

hour ozone, PM2.5, and PM10, however, the 2012 AQMP, in conjunction with

earlier AQMPs contains every feasible control strategy and measure to ensure

progress toward attainment and the AQMP will be reviewed and revised to ensure

that progress toward all standards is maintained; and

WHEREAS, the 2012 AQMP must meet all applicable requirements
of state law and the federal Clean Air Act; and
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WHEREAS, the South Coast Air Quality Management District
Governing Board is committed to achieving healthful air in the South Coast Air
Basin and all other parts of the District at the earliest possible date; and

WHEREAS, the 2012 AQMP is the result of 17 months of staff
work, public review and debate, and has been revised in response to public
comments; and

WHEREAS, the 2012 AQMP incorporates updated emissions
inventories, ambient measurements, new meteorological episodes, improved air
quality modeling analyses, and updated control strategies by the District, and the
Southern California Association of Governments (SCAG) and will be forwarded
to the California Air Resources Board (GARB) for any necessary additions and
submission to EPA; and

WHEREAS, as part of the preparation of an AQMP, in conjunction
or coordination with public health agencies such as GARB and the Office of
Environmental Health Hazard Assessment (OEHHA), a report has been prepared
and peer-reviewed by the Advisory Council on the health impacts of particulate
matter air pollution in the South Coast Air Basin pursuant to California Health and
Safety Code § 40471, which has been included as part of Appendix I (Health
Effects) of the 2012 AQMP together with any required appendices; and

WHEREAS, the 2012 AQMP establishes transportation conformity
budgets for the 24-hour PM2.5 standard based on the latest planning assumptions;
and

WHEREAS, the AQMP satisfies all the attainment deadlines for
federal ambient air quality standards for 24-hour PM2.5 and 1-hour ozone
NAAQS; and

WHEREAS, the 2012 AQMP satisfies the planning requirements set
forth in the federal and California Clean Air Acts; and

WHEREAS, the 2012 AQMP includes the 24-hour PM2.5
attainment demonstration plan, reasonably available control measure (RACM) and
reasonably available control technology (R.ACT) determinations, and
transportation conformity budgets for the South Coast Air Basin; and

WHEREAS, the 2012 AQMP updates the U.S. EPA approved 8-
hour ozone control plan with new measures designed to reduce reliance on the
federal Clean Air Act (CAA) Section 182(e)(5) long-term measures for NOx and
VOC reductions; and
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WHEREAS, in order to reduce reliance on the CAA Section

182(e)(5) long-term measures, the SCAQMD will need emission reductions from
sources outside of its primary regulatory authority and from sources that may lack,

in some cases, the financial wherewithal to implement technology with reduced air

pollutant emissions; and

WHEREAS, a majority of the measures identified to reduce reliance
on the CAA Section 182(e)(5) long-term measures rely on continued and sustained
funding to incentivize the deployment of the cleanest on-road vehicles and off-

road equipment; and

WHEREAS, the 2012 AQMP includes a new demonstration of 1-

hour ozone attainment (Appendix VII) and vehicle miles travelled (VMT)

emissions offsets (Appendix VIII), as per recent proposed U.S. SPA requirements;
and

WHEREAS, the South Coast Air Quality Management District

Governing Board finds and determines with certainty that the 2012 AQMP is
considered a "project" pursuant to CEQA; and

WHEREAS, pursuant to the California Environmental Quality Act

(CEQA) a Notice of Preparation (NOP) of a Draft Program Environmental Impact

Report (PEIR) and Initial Study for the 2012 AQMP was prepared and released for
a 30-day public comment period, preliminarily setting forth the potential adverse

environmental impacts of adopting and implementing the 2012 AQMP; and

WHEREAS, pursuant to CEQA a Draft PEIR on the 2012 AQMP
(State Clearinghouse Number 2012061093), including the NOP and Initial Study
and responses to comments on the NOP and Initial Study, was prepared and
released fora 45-day public comment period, setting forth the potential adverse
environmental impacts of adopting and implementing the 2012 AQMP; and

WIIEREAS, the Draft PEIR on the 2012 AQNIP included an
evaluation of project-specific and cumulative direct and indirect impacts from the
proposed project and four project alternatives; and

WHEREAS, the AQMD staff reviewed the 2012 AQMP and
determined that it may have the potential to generate significant adverse
environmental impacts; and

WHEREAS, the Draft PEIR on the 2U 12 AQMP has been revised
based on comments received and modifications to the draft 2012 AQMP and all
comments received were responded to, such that it is now a Final PEIR on the
2012 AQMP; and
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WHEREAS, the Governing Board finds and determines, taking into
consideration the factors in §(d)(4)(D) of the Governing Board Procedures, that
the modifications that have been made to 2012 AQMP, since the Draft PEIR on
the 2012 AQMP was made available for public review would not constitute
significant new information within the meaning of the CEQA Guidelines; and

WHEREAS, none of the modifications to the 2012 AQMP alter any
of the conclusions reached in the Draft PEIR on the 2012 AQMP, nor provide new
information of substantial importance that would require recirculation of the Draft
PEIR on the 2Q12 AQNLP pursuant to CEQA Guidelines §15088.5; and

WHEREAS, it is necessary that the adequacy of the Final PEIR on
the 2012 AQMP be determined by the AQMD Governing Board prior to its
certification; and

WHEREAS, it is necessary that the adequacy of responses to all
comments received on the Draft PEIR on the 2012 AQMP be determined prior to
its certification; and

WHEREAS, it is necessary that the AQMD prepare Findings and a
Statement of Overriding Considerations pursuant to CEQA Guidelines §§15091
and 15093, respectively, regarding adverse environmental impacts that cannot be
mitigated to insignificance; and,

WHEREAS, Findings and a Statement of Overriding Considerations
have been prepared and are included in Attachment 2 to this Resolution, which is
attached and incorporated herein by reference; and

WHEREAS, the provisions of Public Resources Code §21081.6 —
Mitigation Monitoring and Reporting -require the preparation and adoption of
implementation plans for monitoring and .reporting measures to mitigate adverse
environmental impacts identified in environmental documents; and

WHEREAS, staff has prepared such a plan . which sets forth the
adverse environmental impacts, mitigation measures, methods, and procedures for
monitoring and reporting mitigation measures, and agencies responsible for
monitoring mitigation measure, which is included as Attachment 2 to the
Resolution and incorporated herein by reference; and

WHEREAS, the South Coast Air Quality Management District
Governing Board voting on this Resolution has reviewed and considered the Final
Program Environmental Impact Report on the 2012 AQMP, including responses to
comments on the Draft Program Environmental Impact Report on the 2012
AQMP, the Statement of Findings, Statement of Overriding Considerations, and
the Mitigation Monitoring and Reporting Plan; and
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WHEREAS, the Draft Socioeconomic Report on the 2012 AQMP
was prepared and released for public review and comment; and

WHEREAS, the Draft Socioeconomic Report for the 2012 AQMP is
revised based on comments received and modifications to the Draft 2012 AQMP
such that it is now a Draft Final Socioeconomic Report for the 2012 AQMP; and

WHEREAS, the 2012 AQMP includes every feasible measure and
an expeditious adoption schedule; and

WHEREAS, the CARB and the U.S. EPA have the responsibility to
control emissions from motor vehicles, motor vehicle fuels, and non-road engines
and consumer products which are primarily under their jurisdiction representing
over 80 percent of ozone precursor emissions in 2023; and

WHEREAS, significant emission reductions must be achieved from
sources under state and federal jurisdiction for the South Coast Air Basin to attain
the federal air quality standards; and

WHEREAS, the formal deadline for submission of the 24-hour
PM2.5 attainment plan is December 14, 2012, and the formal deadline for
submission of the 1-hour ozone SIP revision is expected to be late 2013 or early
2014, but since the emissions inventory and control strategy for ozone has already
been developed for the 2012 AQMP, and attaining the 1-hour ozone standard can
rely nn the same strategy for the 8-hour ozone standard, an attainment
demonstration for the 1-hour ozone standard is included as an Appendix to the
2012 AQMP; and

WHEREAS, the 1-hour ozone attainment demonstration (Appendix
VII) uses the same base year (2008) and future year inventories as presented in
Appendix III of the 2012 AQMP and satisfies the pre-base year offset requirement
by including pre-base year emissions in the growth projections, consistent with 40
CFR § 51.165(a)(3)(i)(C)(1), as described on page III-2-54 of Appendix III of the
2012 AQMP.

WHEREAS the South Coast Air Quality Management District
Governing Board hereby requests that CARB commit to submitting contingency
measures as required by Section 182(e)(5) as necessary to meet the requirements
for demonstrating attainment of the 1-hr ozone standard; and

WHEREAS, the South Coast Air Quality Management District
Governing Board directs staff to move expeditiously to adopt and implement
feasible new control measures to achieve long-term reductions while meeting all
applicable public notice and other regulatory development requirements; and



WHEREAS, the South Coast Air Quality Management District has
held six public workshops on the Draft 2012 AQMP, one public workshop on the
Draft Socioeconomic Report, four public hearings throughout the four-county
region in September on the Revised Draft 2012 AQMP, 14 AQMP Advisory
.Group meetings, 11 Scientific, Technical, and Modeling, Peer Review Advisory
Group meetings, four public hearings in November throughout the four-county
region on the Draft Final 2012 AQMP, and one adoption hearing pursuant to
section 40466 of the Health and Safety Code; and

WHEREAS, pursuant to section 40471(b) of the Health and Safety
Code, as part of the six public workshops on the Draft 2012 AQMP, four public
hearings on the Revised Draft 2012 AQMP, the four public hearings on the Draft
Final 2012 AQMP, and adoption hearing, public testimony and input were taken
on Appendix I (Health Effects); and

WHEREAS, the record of the public hearing proceedings is located
at South Coast Air Quality Management District, 21865 Copley Drive, Diamond
Bar, California 91765, and the custodian of the record is the Clerk of the Board;
and

WHEREAS, an extensive outreach program took place that included
over 75 meetings with local stakeholders, key government agencies, focus groups,
topical workshops, and over 65 presentations on the 2012 AQMP provided; and

WHEREAS, the record of the CEQA proceedings is located at South
Coast Air Quality Management District, 21865 Copley Drive, Diamond Bar,
California 91765, and the custodian of the record is the Assistant Deputy
Executive Officer, Planning, Rule Development, and Area Sources.

NOW, THEREFORE BE IT RESOLVED, that the South Coast Air
Quality Management District Governing Board does hereby certify that the Final
PEIR for the 2012 AQMP including the responses to comments has been
completed in compliance with the requirements of CEQA and finds that the Final
PEIR on the 2012 AQMP, including responses to comments, was presented to the
AQNID Governing Board, whose members reviewed, considered and approved the
information therein prior to acting on the 2012 AQMP; and finds that the Final
PEIR for the 2012 AQMP reflects the AQMD's independent judgment and
analysis; and

BE IT FURTHER RESOLVED, that the District will develop, adopt,
submit, and implement the short-term PM2.5 control measures as identified in
Table 4-2 and the 8-hour ozone measures in Table 4-4 of Chapter 4 in the 2012
AQMP (Main Document) as expeditiously as possible in order to meet or exceed
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the commitments identified in Tables 4-10 and 4-11 of the 2012 AQMP (Main
Document), and to substitute any other measures as necessary to make up any
emission reduction shortfall.

BE IT FURTHER RESOLVED, the District commits to update
AQMP emissions inventories, baseline assumptions and control measures as
needed to ensure that the best available data is utilized and attainment needs are
met.

BE IT FURTHER RESOLVED, the District commits to conduct a
review of its socioeconomic analysis methods during 2013, convene a panel. of
experts, and update assessment methods and approaches, as appropriate.

BE IT FURTHER RESOLVED, the District commits to continue
working with the ports on the implementation of control measure IND-01
(Backstop Measure for Indirect Sources of Emissions from Ports and Port-Related
Sources).

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to enhance outreach and education efforts related to the "Check before
you Burn" residential wood burning curtailment program, and to expand the
current incentive programs for gas log buydown and to include potentially wood
stove replacements working closely with U.S. EPA and other stakeholders.

BE IT FURTHER RESOLVED, that the South Coast Air QualitX
~. ~ a.'l~ Management District Governing Board does hereby direct staff to work in

conjunction with CARB to provide annual reports to U S EPA describi~
progress towards meeting Section 182(e~(5) emission reduction commitments

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, pursuant to the requirements of Title 14
California Code of Regulations, does hereby adopt the Statement of Findings
pursuant to § 15091, and adopts the Statement of Overriding Considerations
pursuant to § 15093, included in Attachment 2 and incozporated by reference; and

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, does hereby adopt the Mitigation
Monitoring and Reporting Plan, as required by Public Resources Code, Section
21081.6, attached hereto and incorporated by reference; and

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board finds that the mobile source control
measures contained in Appendix IV-B are technically feasible and cost-effective
and requests that CARB consider them in any future incentives programs or
rulemaking.
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BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board does hereby direct staff to work with state
agencies and state legislators, federal agencies and U.S. Congressional and Senate
members to identify funding sources and secure funding for the expedited
replacement of older existing vehicles and off-road equipment to help reduce the
reliance on the CAA Section 182(e)(5) long-term measures.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board finds that transportation emission budgets
are "consistent with applicable requirements for reasonable further progress,
attainment, or maintenance (whichever is relevant to the given implementation
plan submission)" pursuant to 40 CFR 93.118(e)(4)(iv).

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to finalize the 2012 AQMP including the main document, appendices, and
related documents as adopted at the December 7, 2012 public hearing.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, whose members reviewed, considered and
approved the information contained in the documents listed herein, adopts the
2012 AQMP dated December 7, 2012 consisting of the document entitled 2012
AQMP as amended by the final changes set forth by the AQMD Governing Board
and the associated documents listed in Attachment 1 to this Resolution, the Draft
Final Socioeconomic Report for the 2012 AQMP; the Final Program EIR for the
2012 AQMP, and the Statements of Findings and Overriding Considerations and
Mitigation Monitoring Plan (Attachment 2 to this Resolution).

BE IT FURTHER RESOLVED, the Executive Officer is hereby
directed to work with CARB and the U.S. EPA to ensure expeditious approval of
this 2012 AQMP for PM2.5 and 1-hour ozone attainment.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP serve as the
SIP revision submittal for the 24-hour PM2.5 attainment demonstration plan
including the RACM/RACT determinations for the PM2.5 standard for the South
Coast Air Basin, and the PM2.5 Transportation Conformity Budgets for the South
Coast Air Basin.

BE IT FURTHER RESOLVED, that the South Coast Air .Quality
Management District Governing Board, requests that the 2012 AQMP (Appendix
VII) serve as the SIP revision submittal for the 1-hour ozone NAAQS attainment
demonstration.

D



BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP (Appendix
VIII) serve as the SIP revision submittal for a revised VMT emissions offset
demonstration as required under Section 182(d)(1)(A) for both the 1-hour ozone
and R-hour ozone SIPs for the South Coast Air Basin.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP serve as an
update to the approved 2007 8-hour ozone SIP for the South Coast Air Basin with
specific control measures designed to further implement the 8-hour ozone SIP and
reduce reliance on Section 182(e)(5) long term measures.

BE IT FURTHER RESOLVED, that the 2012 AQMP does not serve
as a revision to the previously approved 8-hour ozone SIP with respect to
emissions inventories, attainment demonstration, RFP, and transportation
emissions budgets or any other required SIP elements.

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to forward a copy of this Resolution, the 2012 AQNIP and its appendices
as amended by the final changes, to CARB, and to request that these documents be
forwarded to the U.S. EPA for approval as part of the California State
Implementation Plan. In addition, the Executive Officer is directed to forward a
copy of this Resolution, comments on the 2012 AQMP and responses to
comments, public notices, and any other information requested by the U.S. EPA
for informational purposes.

Attachments

AYES: Benoit, Burke, Cacciotti, Gonzales, Loveridge, Lyou, Mitchell,
Nelson, Parker, Pulido, and Yates.

NOES: None.

ABSTAIN: None.

ABSENT: Antonovich and Perry.

Dated: / ~ ~ ~- ~ C'l~ --
'~~ ~_ ~

Clerk of the District Board
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ATTACHMENT 1

The Fina12012 Air Quality Management Plan submitted for the South Coast Air
Quality Management District Governing Board's consideration consists of the
documents entitled:

• Draft Fina12012 AQMP (Attachment B) including the following appendices:

■ Appendix I -Health Effects
■ Appendix II -Current Air Quality
■ Appendix III -Base and Future Year Emission Inventory
■ Appendix N (A) -District's Stationary Source Control Measures
■ Appendix IV (B) -Proposed 8-Hour Ozone Measures
■ Appendix IV (C) -Regional Transportation Strategies &Control Measures
■ Appendix V -Modeling &Attainment Demonstrations
■ Appendix VI -Reasonably Available Control Measures (RACM)

Demonstration
■ Appendix VII - 1-Hour Ozone Attainment Demonstration
■ Appendix VIII - VMT Offset Requirement Demonstration

~ Comments on the 2012 Air Quality Management Plan, and Responses to
Comments (November 2012) — (Attachment C)

• Final Program Environmental Impact Report for the 2012 Air Quality
Management Plan (Attachment D)

■ Findings, Statement of Overriding Considerations, and Mitigation
Monitoring and Reporting Plan (Attachment 2 to the Resolution)

• Draft Final Socioeconomic Report for the 2012 Air Quality Management Plan
(Attachment E)

• Changes to Control Measures IND-01, CMB-01, CTS-01 and CTS-04
(Attachment F)



State of California
AIR RESOURCES BOARD

SOUTH COAST AIR BASIN 2012 PM2.5 AND OZONE.STATE IMPLEMENTATION PLANS

Resolution 13-3

January 25, 2013

Agenda Item No.: 13-2-2

WHEREAS, the Legislature in Health and Safety Cade sectifln 39602 has
designated the State Air Resources Board (ARB or Board)'as the air pollution control
agency for al! purposes set forth in federal law;

WHEREAS, the ARB is responsible for preparing the State Implementation Plan
(SIP) for attaining and maintaining the National-Ambient.Air Quality~Standards -
{standards) as required by the federal Clean Air Act (Act) (42 U.S.C. section 7401 et
seq.), and to this end is directed by Health -and Safety Code section 39602 to
coordinate the activities of all local and rEgionaf air pollution control and air quality
management districts districts) as necessary to comply with the Act;

WHEREAS, section 41650 of the Healtf~ and Safety Code requires the ARB to _
approve the nonattainrnent area plan adopted by a district as part of the SIP unless
fhe Board finds, after a public hearing, that the plan does not meet the requirements
of the Act;

WHEREAS, the ARB has responsibility for ensuring that the dis#rids meet their
responsibilities under the Act pursuant to sections 39002, 39500, 39602, and 41650
of the Health ar~d Safety Code;

WHEREAS, tfie ARB is authorized by section 39600 of the Health and Safety Code
to do such acts as may be necessary for the proper'execution of its powers and
duties;

WHEREAS, sections 39595 and 39516 of the Health and Safety Code provide that
any duty may be delegated to~the Board's Executive Officer as the Board deems
appropriate;

WHEREAS, the districts F~ave primary responsibility for controlling air pollution from
non-vehicular sources and for adopting control measures, rules, and regulations to
attain the standards within their boundaries pursuant to sections 39002, 40000,
40001, 40701, 40702, and 41650 ofi the Health and Safety Cade;
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Resolution T3-3 2

WHEREAS, the South Coast Air Basin {SCAB or Basin) includes Orange County,
the southwestern two-thirds of Los Angeles County, southwestern San Bernardino
County, and western Riverside County; .

WHEREAS, the South Coast Air Quality Management District (District) is the local
air district with jurisdiction over the SCAB, purs~aanfi to sections 40410 and 40413 of
the Health and Safety Code;

WHEREAS, the Southern California Association of Governments (SCAG) is the
regional transportation agency for the SCAB and Coachella Valley and -has
responsibility for preparing and implementing transportation control measures to
reduce vehicle trips, vehicle use, vehicle miles traveled, vehicle idling and #raffc
congestion far the purpose of reducing motor vehicle emissions pursuant to sections
40460(b) and 40465 of the Health and Safety Code;

WHEREAS, section 40463(b) of the Health and Safety Cade specifies that the
District board must establish a carrying capacity -the maximum level of emissions
which would enable-the-attainment and maintenance of-an ambien# air quality --
standard for apollutant -for the Sough Coast Air Basin with the activE participation of
SCAG;

WHEREAS; the South Coast 2012 Air Quality Management Plan (AQMP) includes
State Implementation Plan {SIP) amendments for fine particulate matter (PM2.5) and
ozone;

WHEREAS, in July 1997, tf~e United States Environmental Profiection Agency
(U.S. EPA} promulgated 24-hour and annual standards far PM2.5 of 65 micrograms
per cubic meter (ug/m3) and 15 ug/ma, respectively;

WHEREAS, in December 2004, U.S. EPA designated the South Coast Air Basin as
nonattainment for the PM2.5 standards;

WHEREAS, in March 2Q07, U.S. EPA finalized the PM2.5 implementation rule
(Rule} which established the framework and requiremen#s that states must meet
to develop annual average PM2.5 SIPs, set an initial attainment date of
April 5, 2010; and allowed for an attainment date extension of up to five years;

WHEREAS, the Rule requires that PM2.5 SIPs include air quality and emissions
data, a control strategy, a modeled attainment demonstration, transportation
conformity emission budgets, reasonably available control measure/reasonably
available technology (RACM/RACY) demonstration, and contingency measures;

WHEREAS, in July 1997, the U.S. EPA promulgated an 8-hour standard for ozone
of 0.08 parts per million (ppm);



Resolution 13-3 3

WHEREAS, on April 15, 2004, U.S. EPA designated the South Coast as
nonattainment for the 0.08 ppm 8-hour ozone standard;

WHEREAS, in 2007, the Distric# and ARB adopted S1P amendments demonstrating
attainment of the annual PM2.5 standard by April 5, 2015, and of the 8-hour ozone ,
standard by December 31, 2023, and submitted the SIP amendments to U.S. EPA;

WHEREAS, in 2009 and 2011, at U.S. EPA's request, ARB provided clarifying
amendments to the annual PM2.5 and 8-hour ozone Sauth Coast SIPs submitted in
2007;

WHEREAS, in 2011, U.S. EPA approved the control strategy, emission reduction
commitment and attainment demonstration fog the annual PM2.5 standard with an
attainment date of,April 5, 2015;

WHEREAS, in 2412, U.S. EPA approved the confrol strategy, emission reduction
commitment acid attainment demonstration for the 8-hour ozone standard-with an

_ - attainment date of June 45; 2Q24; _ - _. _

111/HEREAS, in December 2006, U:S. EPA lowered the 24=hour PM2.5 standard from
65 ug/m3 to 3~ ug/m3;

WHEREAS, effective December 14, 2009, U.S. EPA designated the South Coast Air
Basin as nonattainment for the 35 ~g/m3 PM2.5 standard;

WHEREAS, an March 12, 2012, U.S. EPA issued a memorandum that provided
further guidance on the development of SIPs specific to -the 35 ug/m3 PM2.5
standard and se# an initial attainment date of December 14, 2014, with a provision
for an attainment date, extension of up to five years;

WHEREAS, the 2012 AQMP Plan iden#des directly-emitted PM2.5, ni#rogen oxides
(N~x), sulfur oxides {SOx} and volatile organic compounds (VOC) as PM2.5
attainment plan precursors consistent with the Rule;

WHEREAS, the emission seductions contained in the 2012 AQMP for PM2.5
attainment rely on adopted regula#ions and on new or revised District control
measures;

WHEREAS, the 2012 AQMP's new PM2.5 measures include further strengthening of
the District's wood burning curtailment program, outreach, and incentive programs;

WHEREAS, in accordance with section 172(b)(2} of the Act, the 2012 AQMP
identifies 2014 as the most expeditious attainment date for the 2~-hour PM2.5
standard;



Resolution 13-3 4

WHEREAS, the attainment analysis. in the 2012 AQMP demonstrates that the
24-hour PM2.5 standard will be met throughout the Basin by the proposed 2014
attainment date;

WHEREAS, consisten# with section 172(c)(3} of the Act, the 2012 AQMP includes a
comprehensive, accurate, current inventory of emissions data for directly emitted
PM2.5 and PM2.5 precursors: oxides of nitrogen. (NOx), reactive organic gases
(ROG), sulfur oxides (SOx}, and ammonia (NH3);

WHEREAS, consistent with section 172(c) of the Act, the 2012 AQMP demonstrates
the implementation of RACM/RACY for direct PM2.5 and the area's refevanf PM2.5
precursors;

WHEREAS; consistent with section 172(c)(9) of the Act; the 2012 AQMP includes
contingency measures that provide extra emissions reduc#ions that go into effect
without further regulatory action if-the area fails to make attainmen# of the 24-hour
PM2.5 standard an time;

WHEREAS, consistent with section 176 of the Act, the 2012 AQMP establishes
transportation conformity emission budgets, developed in consultation befinreen the
District, ARB~staff, transportation agencies, and U.S. EPA, that' conform to the
attainment emission levels;

WHEREAS, the approved commitment for emission reductions is for total aggregate
reductions that may be achieved through the measures identified in the S1P,
alternative measures or incentive programs, and actual emission decreases that
occur;

WHEREAS, the approved commitment for emission reductions allows for the
substitution of reductions of one precursor for another using relative PM2.5
reductions values identified- by the District;

WHEREAS, section 182(e)(5) of the Act provides that SIPs for extreme ozone
nonattainment areas may rely in part upon the development of new technologies or
the improvement of existing technologies;

WHEREAS, the approved SIP includes commitments to achieve additional
reductions from advanced technology as provided for in section 1$2(e)(5) of the Act;

WHEREAS, in the Federal Register (Volume 77 Fed.Reg. 12674 at 12686
(March 1, 2012)) entry approving the ozone elements of the South Coast 8-hour
ozone SIP, U.S. EPA stated that measures approved under section 182(e}(5) may
include those.that anticipate future technological developments as weld as those that
require complex analyses, decision making and coordination among a number of
government agencies;



Resolution '! 3-3 5

WHEREAS, the 20'~ 1 revision to the 8-hour ozone SIP included .State commitments
to develop, adopt, and submit contingency measures by 2020 if advanced
technology measures do not achieve planned reductions;

WHEREAS, the 20 2 AQMP includes actions to develop and put into use advanced
transformational technologies to fulfill in part the approved SIP commitment for the
Act section 1$2(e)(5} reductions;

WHEREAS, these actions describes[ in the 2012 AQMP as seventeen mobile
measures (five on-road measures, five off-road measures, and seven advanced
technology measures),~are consistent with U.S. EPA's interpre#ation of 182(e}(5)
used in the approval of the South Coast 8-hour ozone SIP (77 Fed.Reg. 12674 at
12686 {March 1, 2012));

WHEREAS, Qn November 6, 1991, U.S. EPA designated the South Coas#Air Basin
an extreme nonattainment area far the 'I-hour ozone standard with an attainment
date of no later than November 15, 2010;

_ _ __ __

WHEREAS, in 2000 ARB submitted the 1999 Amendment to the South Coast 1997
AQMP, collectively called the 1997/1999.SIPrevision, which included {ong-term
measures pursuant to section 185(e)(5);

WHEREAS, in 2000 U.S. EPA approved the 1997/1999 revision to the South Coast
1-hour ozone SIP;

WHEREAS, in 2003 ARB submitted a revision to the South Coast 1-hour ozone SIP;

WHEREAS, in 2009 U.S. EPA disapproved the attainment demonstration in the
2003 revision;

WHEREAS, on February 2, 2011, the Ninth Circuit Court of Appeals remanded
U.S. EPA's 2009 final action on the 2003 South Coast 1-hour ozone 51P and
directed U.S. EPA to take further action to ensure that the State develop a plan
demonstrating attainment of the 1-hour ozone standard, consistent with Clean Air
Act requirements;

WHEREAS, on January 7, 2013, U.S. EPA issued a SIP call for the State to submit,
within 12 mon#hs of the effective date of the SEP, call, a SIP revision demonstrating .
attainment of.the ~-hour ozone standard in the Basin;

WHEREAS, the 2012 AQMP's 1-hour ozone attainment demonstration relies on
adopted state and local regulations, along with new local regulations including
continued implementation of the approved 8-hour ozone SIP to reduce emissions
by 2022;



Resolution 13-3 6

WHEREAS, the 1-hour ozone attainment demonstration also reties upon section
182(e)(5} provisions for future reductions from developing new technologies or
improving existing technologies;

WHEREAS, the actions to implement advanced technology measures for the
approved 8-hour ozone SIP also describe actions to implement advanced
technology measures for the 1-hour ozone attainment demonstration;

WHEREAS, .section 182(e)(5) of the Act requires contingency measures be
submitted no later than three years prior to the attainment year in the event that the
anticipated long-term measures approved pursuan# to section 182(e)(5) do not
achieve planned reductions needed for aftaining the 7-hour ozone standard;

WHEREAS, section 782{e}(5) contingency measures in the approved SIP meet the
requirements for attainment contingency measures because section 182(e)(5) is not
relied on for emission reductions prior to November 15, 2000;

-- WHEREAS, the 2092 AQMP demonstrates the Basin will attain the 1-hour ozone . _ .
standard by 2022;

WHEREAS, consistent with section '!72(c}(3) of the Act, the 2012 AQIVIP includes a
comprehensive, accurate, current inventory of emissions data for precursors of
ozone: oxides of nitrogen (NOx} and reactive organic gases (ROG);

WHEREAS, consistent with section 172(c) of the Act, the 2012 AQMP demonstrates
the implementation of RACM/RACY for NOx and ROG;

WHEREAS, section 'i82(d){1)(a) of the Act requires ozone nanattainment areas
classified as severe and extreme to submit a vehicle miles traveled (VMS offset
demonstration sowing no increase in motor vehicle emissions between the base
year in the Act 1990 Amendments and the area's attainment year;

WHEREAS, in February 2071, the Ninth Circuit Court of Appeals held that section
182(d)(1)(a) of the Act requires additional transportatior~ control strategies and
transpo►~ation control measures to offset vehicle emissions whenever they are
projected to be higher than if base year VMT had not increased;

WHEREAS, the Ninth Circuit Court of Appeals remanded the approval of the 2007
8-hour ozone SIP VMT emissions offsets demonstration to U.S. EPA;

WHEREAS, in September 2012, U.S. EPA proposed to withdraw its final approvals,
and then disapprove, SIP revisions submitted to meet the section 182(d)(1}(a) VMT
emissions offset requirements for the U.S. EPA approved South Coast Air Basin
1-hour and 8-hour ozone plans;
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WHEREAS, in Augus# 2012, U.S. EPA issued guidance entitled "Implementing
Clean Air Ac# Section 182(d)(1)(A): Transportation Control Measures and
Transportation Control Strategies to Offset grov►~h in Emissions Due to Growth in
Vehicle Miles Traveled";

WHEREAS, consistent with the requirements of section 182(d)(1){A) as specified by
the Ninth Circuit Court of Appeals ruling in 2011 and with U.S. EPA guidance in
2012, and in response to U.S. EPA's September 2012 proposal, the 2012 AQMP
includes a VMT offset demonstration for both 1-hour and 8-hour ozone plans;

WHEREAS, fhe 2072 AQMP -also includes a second VMT emissions. offset
demonstration for 8-hour ozone that meets an alternative VMT offset methodology
proposed by U.S. EPA;-

WHEREAS, the California Environmental Quality Act (CEQA) requires that no
project which may have significant adverse environmental impacts be adopted as
originally proposed if feasible alternatives or mitigation measures are available to
reduce or eliminate such impacts;

WHEREAS, pursuant to California Environmental Quality Act (CEQA), the District
prepared a Program Environmental Impact Report (EIR) for the 2012 AQMP
that was released for. a 45-day public review and comment period from
September 7, 2012 to October 23, 2012, and in the Final Program EIR the Dis#rice
responded to the 13 comment letters received;

WHEREAS, the District's Final Program EER identified potentially significant and
unavoidable project-specific adverse environmental impacts to air quality (CO and
PM10 impacts from construction activities), energy demand, hazards (associated
with accidental release of liquefied natural gas during transport), water demand,
noise (from construction activities) and traffic (construction activities and operations},
as well as potentially significant cumulative adverse impacts to air quality
{construction), energy demand, hazards and hazardous materials, hydrology and
water quality, noise, and transportation and traffic;

WHEREAS, the District Governing Board adopted a Statement of Findings and a
Statement of Overriding Considerations finding the project's benefits outweigh the
unavoidable adverse impacts, as well as a Mitigation Monitoring Plan;

WHEREAS, federal law set forth in section 110(1) of the Act and Title 40, Code of
Federal Regulations (CFR), section 51.102, requires that one or more public
hearings, preceded by at least 30 days notice and opportunity for public review,
must be conducted prior to adopting and submitting any SIP revision to U.S. EPA;

WHEREAS, as required by federal law, the District made the 2012 AQMP available
for public review at least 30 days before the District hearing;



Resolution 13-3 8

WHEREAS, following a public hearing on December 7, 2012, the AQMD Governing
Board voted to approve the 2012 AQMP including the 24-hour PM2.5 plan, the
8-hour ozone advanced technology actions and the 1-hour ozone plan;

WHEREAS, on December 20, 2012, the District transmitted the 2012 AQMP to ARB
as a S1P revision, along with proof of public notice publication, and environmental
documents in accordance with State and federal law; and

WHEREAS, the Board finds that:

1. The 2012 AQMP meets the applicable planning requirements established by
the Act and the Rule for 24-hour PM2.5 SIPs, and inc4udes the required air
quality and emissions data, modeled attainment demonstrations,
RACM/RACY demonstra#ions, new source review, transportation conformity
emission budgets, and contingency measures;

2. The existing 2007 PM2.5 SIP, including benefits of ARB's adopted mobile
source control measures, combined with the new District control measures
identified in the adopted 2012 AQMP will provide the emission reductions
needed for meeting the 24-hour PM2.5 standard by the December 14, 2014,
attainment date;

3. The~20'12 AQMP identifies contingency measures that will achieve additional
emission reductions, beyond those relied on in the attainment demonstration,
in the event that the South Coast Air Basin does not attain the 24-hour PM2.5
standard by 2Q14;

4. Th.e 2012 AQMP meets applicable ~Olanning requirements established by the
Act for 1-hour ozone SIPs, and includes the required air quality and emissions
data, modeled attainment demonstrations, new source review and
RACM/RACY demonstrations;

5. The 2x12 AQMP VMT offset demonstrations meets the section 182(d){1}(a)
VMT offset requirements for both the 1-hour ozone and the 8-hour ozone plans;
and

6. ARB has reviewed and considered the Final EIR prepared by the District and
comments presented by interested parties, and find there are no additional
feasible mitigation measures or alternatives within ARB's pov4rers that would
substantially lessen ar avoid the project-specific impacts identified.

NOW, THEREFORE, BE IT RESOLVED the Board hereby approves the South
Coast 2012 AQMP as an amendment to tl~e SIP, excluding those portions not
required to be submitted to U.S. EPA under federal law, and directs .the Executive
Officer to forward. the 2072 AQMP_as approved to U.S. EPA for inclusion in the SIP
to be effective, for purposes of federal law, upon approval by U.S. EPA.
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BE IT FURTHER RESOLVED that the Board commits to develop, adopt, and
submit contingency measures by 2Q19 if advanced technology measures do not
achieve planned reductions as required by section 182(e)(5){B}.

BE IT FURTHER RESOLVED that the Board directs 'the Executive Officer to work
with the District and U.S. EPA and take appropria#e action to resolve any
completeness or approvability issues that may arise regarding the SIP submission.

BE IT FURTHER RESOLVED that the Board aufihorizes the Executive Officer to
include in the S!P submittal ar~y technical corrections, clarifications, or additions that
may be necessary to secure U.S. EPA approval.

BE IT FURTHER RESOLVED that the Board hereby certifies pursuant to
40 CFR section 51.102 that the District's 2012 AQMP was adopted after notice and
public hearing. as required by 44 CFR section 51.102.

I hereby certify that the above is a true and correct
copy of Resolution 13-3, as adapted by the
Air Resources Board.

~~~
Tracy Jensen, C rk of the Board
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January 31, 2014 
 
VIA E-MAIL – rpasek@aqmd.gov 
 
 
Mr. Randall Pasek, Ph.D. 
Planning Manager, Off-Road Section 
Mobile Source Division 
Science and Technology Advancement 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 

 
Re: Comments on South Coast Air Quality Management District Proposed Rule 4001 — 

Maintenance of AQMP Emission Reduction Targets at Commercial Marine Ports 
 
Dear Mr. Pasek and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB”) and the City of Los 
Angeles acting by and through their respective Harbor Departments (“COLA”), and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
comments on the South Coast Air Quality Management District’s (“District”) recently published 
draft “Proposed Rule 4001 – Maintenance of AQMP Emission Reduction Targets at Commercial 
Marine Ports” (“PR 4001”), which attempts to implement “Stationary Source Measure IND-
01—Backstop Measures for Indirect Sources of Emissions from Ports and Port-related 
Facilities” (“Measure IND-01”) in the 2012 Air Quality Management Plan for the South Coast 
Air Basin (“AQMP”). 

As the District is well aware, the Cities have been dedicated, innovative, and effective 
leaders in the efforts of public agencies to improve air quality despite the fact that we have no air 
quality regulatory authority or control over emissions sources.  The potential of additional 
regulation by the District in the form of PR 4001 on the ports of Long Beach and Los Angeles 
(“Ports”) brings significant uncertainty that will have broad negative effects on the goods 
movement industry and the economy as a whole, and destroys the voluntary, collaborative 
partnership among the Cities, industry and all of the air agencies that has led to unparalleled 
emission reductions.  PR 4001 raises questions of fairness and unacceptable delegation of 
responsibility from federal, state and local air regulators to individual cities. 

 

teramoto
Text Box
ATTACHMENT 3.



Mr. Randall Pasek 
January 31, 2014 
Page 2 
 
 
 

  
 

 

The Cities have previously commented on, and objected to PR 4001 and Measure IND-
01, and have expressed our grave concerns about the District’s rulemaking approach, attempting 
to craft an ostensible “backstop rule” that would regulate the Cities and their respective Ports in 
an unprecedented manner.  This letter provides the Cities’ comments on PR 4001 and the 
District’s Preliminary Draft Staff Report (“PDSR”) for PR 4001 and concludes that: 

I. The substance of Measure IND-01 and PR 4001 is deeply flawed from technical, 
jurisdictional, legal, and public policy perspectives, in ways that cannot be cured; 

II. District is acting beyond its authority to adopt PR 4001; 

III. The procedural process for development, public participation and adoption of 
Measure IND-01 and PR4001 is similarly flawed under both state and federal law; 
and 

IV. Measure IND-01 and PR 4001 fail the requirements for inclusion in a State 
Implementation Plan (SIP) under the federal Clean Air Act and applicable state law 
and their existence within the SIP threatens the its success. 

 
Each of these four conclusions is explained in detail below. 
 

I. SUBSTANTIVE FLAWS IN PR 4001 
 

A. There Is No Demonstrated Need for PR 4001 
 
 The District has failed to and cannot provide any demonstration of “need” or justification 
for either Measure IND-01 or PR 4001.  The District’s persistent demand for the Cities – and the 
Cities alone – to be subjected to a redundant rule to “backstop” existing and effective emission 
regulations, reduction plans and policies is arbitrary, discriminatory, and remains unjustified by 
evidence or legal authority. 
 
 We respectfully point out that the District previously proposed a “port backstop rule” as a 
“Mobile Source Measure MOB-03” (“Measure MOB-03”) as part of the District’s 2007 Air 
Quality Management Plan, although Measure MOB-03 included as regulated parties, the port-
related emission sources.  However, following the Cities’ objections to that similarly-unjustified 
proposal, the California Air Resources Board (“CARB”) excluded the Port-related emission 
reduction targets and the proposed MOB-03 “backstop” measure from the 2007 SIP.  Despite 
that rejection, and despite its repeated and manifest failure to demonstrate any legitimate need 
the District  introduced an even more unjustified form of backstop that targets the Cities alone, in 
the form of PR 4001. 
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 Implementation of PR 4001 would transform the Cities’ voluntary San Pedro Bay Ports 
Clean Air Action Plan (“CAAP”) into the District’s mandatory regulation of the Cities.  The 
CAAP was a voluntary cooperative effort of Cities and all of the air regulatory agencies 
(including the District, CARB and the United States Environmental Protection Agency 
(”USEPA”) designed to encourage the industry operators of emission sources to go beyond 
regulation.  PR 4001 would improperly and illogically subject the Cities to the District’s 
regulation for industry’s failure to achieve anticipated emissions reductions from equipment not 
operated, owned or controlled by the Cities, or even to the potential loss of federal and state 
funding for emission reduction measures if the PR 4001 is adopted and included in the SIP and 
approved by the USEPA. 
 

As the Cities have previously shown, there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard. PR 4001 is unnecessarily 
duplicative of regulations already in place for port-related sources.1  This violates the federal 
Clean Air Act and State of California Health & Safety regulations that require SIP provisions to 
be “necessary.”   The Ports’ 2012 air emissions inventories show that diesel particulate emissions 
(DPM) have been reduced by 80% over the seven year period between 2005 and 2012, exceeding 
the commitments we made for 2014 and 2023 in the CAAP.  Further, the Cities estimate that by 
2014, 98% of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur 
as the result of regulations adopted by CARB and the International Maritime Organization 
(IMO).2  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ CAAP. 

 
B. A  VMEP Should Be Used To Achieve Reductions Rather than Rulemaking 

 
 To the extent the District may be seeking to ensure the emission benefits of the Cities’ 
voluntary vessel speed reduction incentive program, there is a more appropriate and focused 
method in the form of the USEPA’s policy and guidance for the Voluntary Mobile Source 

                                                 
1 The term “port-related sources” may occasionally be used in this letter, merely for convenience and consistency 
with usage of that colloquial term by the District, as shorthand for the range of discrete sources of air emissions, 
mostly mobile, which happen to operate at or near the geographic boundaries of the respective Ports.  The Ports 
themselves, however, are “non-operating ports” and therefore not “sources” of emissions, and there is no statutory 
reference to anything called “port-related sources” for purposes of air quality regulation.  The Cities are 
governmental entities having jurisdiction over defined geographic areas, like the District, and are no more the 
“sources” of emissions than is the District. 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Emission Reduction Program (VMEP).  This USEPA policy provides an established process to 
grant SIP credit for emission reductions resulting from voluntary mobile source measures that go 
beyond existing regulations.  The VMEP approach was intended for exactly the type of 
successful voluntary program such as the Cities’ landmark CAAP, and should be used to account 
for the 2% of port-related emissions not currently backstopped by regulation.    Use of the VMEP 
would allow the continuation of a successful voluntary approach that has industry support 
eliminating the risk of cargo diversion that would be caused by the uncertainty inherent in the ill-
conceived regulatory structure of PR 4001. 
 

The USEPA’s established VMEP process that was conceptualized for programs such as 
the Cities’ vessel speed reduction incentive program and other CAAP measures is a feasible and 
preferable alternative to PR 4001 as it will accomplish the objectives sought by Measure IND-01 
and PR 4001 and ensure that the emissions reductions achieved by the program are credited in 
the SIP.  Further, a VMEP, which can be implemented by a memorandum of understanding, will 
achieve the same emissions reductions while allowing grant funds to continue to remain 
available for actions going beyond regulations and will do so in a collaborative manner.  It will 
also encourage other port partners, as well as cities and regions throughout the nation, to develop 
and pursue innovative voluntary programs and solutions that best fit their needs to improve air 
quality and public health.  The Cities are open to discussing mechanisms, contractual or 
otherwise, by which the Cities and the District can formalize a VMEP to ensure the voluntary 
emission reductions are maintained in future years. 
 

C. PR 4001 Emissions Reduction Target Methodology is Flawed 
 
Table 5 of the District’s Preliminary Draft Staff Report shows the overall combined 2014 

target emission reduction of 75% resulting from the application of the Cities’ CAAP 2014 
emissions reduction goals for NOx, SOx, and DPM compared to the CAAP 2005 baseline, but 
fails to specify a mechanism to harmonize the AQMP inventory values with the Cities’ reported 
air emissions inventories.  Furthermore, the use of a fortuitous similarity in ‘percent reduction’ 
cannot be the basis of any type of backstop rule. 
 

Since the 2012 Final AQMP emissions inventory uses a baseline year of 2008 that 
includes the Cities’ 2008 emissions inventories, the 2005 baseline emissions should be replaced 
with the more appropriate 2008 emissions estimates to determine the overall PM2.5 equivalent 
emissions reduction target.  Based on the Cities’ calculation, using the District staff’s 
methodology, by applying the CAAP reduction factors to the 2008 baseline inventory, the 
overall combined target PM2.5 equivalent emission reduction is 68%, as shown in the following 
table: 
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Emissions Inventory NOx SOx PM2.5 PM2.5Eq
(tons per day) 

CAAP 2005 Baseline1, 3 87.45 33.39 4.73 28.54 
Ports Combined 2008 Total Port-Related 
Emissions2, 3  78.6 25.5 3.7 22.7 
CAAP 2014 Reduction4 22% 93% 72%* ----- 
2014 Estimated Inventory3 68.21 2.34 1.32 7.34 
Overall PM2.5 Equivalent Reduction Between 2008 and 2014 68% 
1 From Table 2 of Preliminary Draft Staff Report for PR 4001 
2 From Table 3 of Preliminary Draft Staff Report for PR 4001 
3 2005 and 2008 emissions are based on the Ports’ 2011 emission estimation methodologies. 
4 CAAP 2014 Bay-Wide Standards emission reduction goals for NOx, SOx and DPM  
*Please note that that the CAAP 2014 emission reduction goal of 72% is for DPM, not for PM.   
 

In determining the 2014 emission reduction targets for PR 4001, District staff applied the 
Basin-wide percent reductions from 2008 to 2014 and 2019 to the Cities’ 2008 inventory to 
arrive at the forecasted net emissions reduction percentages of 75% for 2014 and 2019 (page 11 
of Preliminary Draft Staff Report).  This approach is not appropriate because the Basin-wide 
percent reductions are based on an inventory of emissions from overall sources (including non-
port-related) in the South Coast Air Basin (SCAB).  Therefore, the approach taken in PR 4001, is 
not directly applicable to what the Rule describes as “port-related emissions.”  Since the SCAB 
estimates include emissions from what the District erroneously describes as the “port-related 
source” categories, as well as sources operating elsewhere in the SCAB, the 75% emission 
reduction target specific to the ports of Long Beach and Los Angeles is questionable.  As an 
example, SCAB-specific emissions from heavy-duty vehicles includes emissions from all heavy-
duty trucks operating in the basin, including those associated with construction activities, public 
fleets, utility, intrastate, interstate, and drayage trucks, while the ports-specific heavy-duty truck 
emissions inventory only includes activity and emissions associated with port-related drayage 
trucks. 

 
It is also important to note that the District’s December 2013 Preliminary Draft Staff 

Report for PR 4001 erroneously assumes that PM2.5 emissions are equivalent to diesel particulate 
matter (DPM) emissions.  The Cities’ 2014 CAAP emission reduction goal of 72% is specific to 
DPM, not PM2.5 as assumed in the calculation of the PM2.5 equivalent emissions reduction goal of 
75%.  Each of the Port’s annual air emissions inventories separately estimate DPM and PM2.5.  
As shown in their annual reports, the resulting emissions of DPM and PM2.5 are not equivalent.  
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Please refer to Table 8.4 of the Port of Long Beach 2012 Air Emissions Inventory Report3 and 
Table 9.4 of the Port of Los Angeles 2012 Inventory of Air Emissions Report4.   

 
 A comparison of the PM2.5 equivalent factors used in the 2007 AQMP , 2012 AQMP, and 
PR 4001 shows that there is inconsistency in how the PM2.5 equivalent factors were derived and 
applied, as shown in the table below: 
 
  PM2.5 Equivalent Factors 

 VOC NOx PM2.5 SOx 
2007 AQMP 0.04 0.10 1.00 1.52 
2012 AQMP 0.02 0.07 1.00 0.53 
PR 4001  NA 0.07 1.00 0.53 

 
 In the 2007 AQMP, emissions reductions were simulated between 2005 and 2014, 
whereas for the 2012 AQMP, emissions reductions were simulated between 2008 and 2014. In 
the 2007 AQMP, the effect of each pollutant precursor’s reduction on the 2014 
PM2.5concentration was considered on an annual basis, while the 2012 AQMP considers 24-hour 
PM2.5concentrations.  Also, the 2007 AQMP used the annual PM2.5 concentration which was  
based on the average concentrations from all air monitoring stations in the South Coast Air 
Basin, while the 2012 AQMP only uses the average from six regional locations—Riverside-
Rubidoux, Downtown Los Angeles, Fontana, Long Beach, South Long Beach, and Anaheim.  
The Basin-averaged conversion factors resulting from the 2007 analysis were submitted as part 
of the 2007 SIP (Appendix C, of the CARB staff report, “PM2.5 Reasonable Further Progress 
Calculations”) and were approved by the USEPA.  
 

In addition, PR 4001(c)(6) defines “PM2.5 Equivalent” as “the aggregate of the NOx, 
SOx, and PM2.5 emissions (in tons per day) as defined by the following formula provided in the 
Final 2012 AQMP: 
 

PM2.5 Equivalent = 0.07 * NOx + 0.53 * SOx + 1.0 * PM2.5 
 
 The formula provided in PR 4001 does not reflect the PM2.5 equivalent formula provided 
in the Final 2012 AQMP, which includes emissions of VOCs in the calculation.  In PR 4001, 
without explanation, the District has erroneously “dropped” the contribution of VOC from the 
PM2.5 equivalent formula, although the District’s emissions modeling simulation shows VOCs as 
a contributing factor. 
 
                                                 
3 Port of Long Beach 2012 Air Emissions Inventory. www.polb.com/emissions 
4 Port of Los Angeles 2012 Inventory of Air Emissions. www.portoflosangeles.org/environment/studies_reports.asp 
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 Given that there have been several revisions to the PM2.5 equivalent calculations, the text 
and formulae used in PR 4001 for those calculations do not appear consistent with previous 
approaches to such determinations.  Prior to proceeding any further with PR 4001, the Cities 
request a scientific technical evaluation and obtain confirmation from the USEPA that the 
revised PM2.5 equivalent factors and formula to calculate PM2.5 equivalent emissoins used in the 
2012 AQMP and in PR 4001 are appropriate. 
 

D. PR 4001 Fails to Provide an Accurate and Appropriate Definition of Emissions 
“Shortfall” 

 
PR 4001 would require the Cities to develop and submit an emissions reduction plan 

(“Plan”) identifying control strategies to eliminate some potential future “shortfall” in attainment 
of reduction targets.  The proposed rule, however, fails to identify the environmental baseline or 
other parameters that would be required in order for the Cities or the District to determine the 
extent of any emissions “shortfall” to be addressed in the potential Plan.  Under PR 4001, the 
existence of a “shortfall” would appear to be the necessary prerequisite to trigger some 
responsive action on the part of the Cities, but the draft text of PR 4001 fails to provide for a 
timely and objective process to ascertain when and whether such a “shortfall” may have arisen. 
 

The term “shortfall” first appears in the proposed rule in paragraph (d)(1)(A), where it 
appears to call for a Plan to report on progress in “meeting the shortfall.”  However, that would 
appear to be inconsistent with the structure of the proposed rule, i.e., under PR 4001, the District 
cannot require the Cities to submit an emissions reduction plan unless and until the annually-
reported emissions reductions “show that the percent reduction in PM2.5 from the baseline 
emissions is less than the reduction target” of 75% (Paragraph (e)(1)B)).  There would not be any 
“shortfall” identified until that time; therefore, it would be premature and illogical to require the 
Cities to submit a Plan that “reports the progress in meeting the shortfall.” 

 
To the limited extent that the draft text of PR 4001 describes the shortfall that might 

trigger the need to prepare a Plan, the provisions for annual estimating or reporting of the 
emissions appear imprecise and vague.  Also, paragraph (f) appears to contemplate that once a 
“shortfall” is determined to exist in one year, then the District could demand a revised Plan in 
following years if targets still are not met.  What happens if the shortfall is “corrected” in 
subsequent years and targets are again being met? 

 
PR 4001 fails to provide for any process for review or appeal of a possible District 

“determination” that a “shortfall” has occurred.  PR 4001 fails to provide adequate time for the 
Cities to prepare a Plan, if required, or adequate time or procedures for the Cities to study the 
proposed Plan, to conduct environmental review of the Plan, or to conduct public hearings and 
gather input on any Plan that may be deemed to be appropriate if PR 4001 is properly triggered. 
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Development of a Plan should not be mandated if any eventual determination of an 
emissions “shortfall” is due to reasons outside of the Cities’ control.  As previously stated, by 
2014, the emissions sources ostensibly targeted by PR 4001 are already controlled by state, 
federal, and international regulations.  Should there be a shortfall in attaining the emissions 
targets, it will likely be due to factors not caused or controlled by the Cities, and not due to any 
action or derelictions on the part of the Cities or their tenants or users.  The obligation to go 
through a burdensome process to prepare and approve a new Plan or to take active measures to 
make up for a shortfall in meeting emission reduction targets should not fall on the two Cities.  
The Cities are independent governmental entities who are not directly producing emissions or 
otherwise directly responsible for the targeted emissions or for the attainment of emission 
targets.  The Cities are certainly not air agencies created by federal or state law with specific 
regulatory authority to control emissions. 
 

E. PR 4001 Improperly Provides for Moving Emissions Reduction Targets 
 

PR 4001 paragraph (c)(4) defines the “Emissions Target” as the “emissions forecast that 
is based on the Ports’ 2008 baseline emissions forecasted for a specific year as provided in 
Appendix IV-A page IV-A-36 of the Final 2012 AQMP.”  This definition is confusing, as it is 
assumed that this reference is contained in the Final 2012 AQMP.  In the description of this 
measure in Appendix IV, page IV-A-36, only projected levels of NOx, PM2.5, and SOx are 
shown for calendar years 2014 and 2019.  However, PR 4001 and the District’s Preliminary 
Draft Staff Report discuss a 75% reduction in PM2.5 equivalent emissions in 2014 compared to 
2008 baseline levels.  Again, there is a clear inconsistency between PR 4001 and the text of 
Measure IND-01 as actually approved by the District’s Governing Board. 

 
PR 4001 paragraph (e)(2) requires the District’s Executive Officer to review the 

reduction target based on the latest information available including future year emission 
estimates in the 2016 AQMP and purports to allow the Executive Officer, by July 1, 2017 to 
“update,” if necessary, the emission reduction target.  This provision is unauthorized by IND-01 
or any other rule, regulation, plan or statute, and would unlawfully vest apparently unfettered 
power on the Executive Officer to change the previously-approved reduction targets.  By 
what authority would these targets be “revised” in the future?  Under what objective standards?  
What public process would the District’s Executive Officer need to follow in order to “develop” 
a proposed amendment to PR 4001 changing the targets?  What environmental review/public 
outreach processes would be required before the Executive Officer could change the reduction 
targets and how would the environmental/socioeconomic impacts of such changes be addressed?  
How would such a moving target affect the Cities, the port communities, tenants, users, and the 
existing plans and policies which have proven effective in attaining the agreed and approved 
reduction targets? 
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F. The Processes For Development, Approval and Disapproval of Emission Reduction 
Plans Are Flawed 

 
In the event the emissions reduction targets are not met, PR 4001 requires the Cities to 

submit an Emissions Reduction Plan “to address the emission reduction ‘shortfall’.”  In addition, 
PR 4001 dictates the public processes of other government agencies: “…the Ports shall conduct 
at least one duly noticed public meeting before the Plan is presented to each respective Board of 
Harbor Commissioners for approval.”  This is an improper attempt by the District to control and 
dictate the exercise of “discretion” conferred on the Boards of Harbor Commissioners regarding 
their own notice, agenda setting, public hearing procedures and substantive decision making 
processes under their own applicable governing laws and rules.  Neither the District’s staff nor 
its Governing Board can require approval of the District’s desired measures or override the 
discretion of the Board of Harbor Commissioners including decisions related to the management 
of the port or how port resources are allocated.   

 
Moreover, if the Board of Harbor Commissioners disagrees that a Plan is required or 

specific terms of a Plan requested by the District, what process is provided for resolution of such 
disagreements?  Under what authority would PR 4001 purport to allow the District’s Executive 
Officer, acting alone, without even District Governing Board authority, to “disapprove” a Plan or 
compel a Plan to be approved by the Cities’ own governing authorities?  Although the Cities 
dispute that the District can compel or disapprove a Plan at all due to conflicting governmental 
authority, certainly such approval or disapproval of any Emission Reduction Plan cannot be at 
the sole discretion of a single District staff member.   
 

G. PR 4001 Would Violate Constitutional Requirements of Due Process 
 

PR 4001 also raises several questions regarding violations of Due Process.  As noted 
above, PR 4001 would unlawfully purport to vest the District’s Executive Officer with unilateral 
authority to “approve” or “disapprove” a Plan submitted by the Cities, without any process for 
public hearing, review by the District Board, or other guarantees of procedural due process for 
those concerned about such actions.  PR 4001 also improperly fails to provide any requirement 
that the Executive Officer must make “findings” of “non-compliance” with some provision of 
paragraph (f)(1) of PR 4001, or that the Executive Officer’s decisions must be based on some 
reasonable and objective standards. 

 
PR 4001 fails to provide for the District giving the Cities any particular notice or 

justification for disapproval of a Plan, or any process for the Cities to seek review or appeal of 
the District’s disapproval. 
 

What would be the procedure if the PR 4001 triggered the obligation of the Cities to 
prepare a Plan, and the Cities duly submitted a Plan, but the District (either by its Executive 
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Officer or its Hearing Board) “disapproved” the Plan (per paragraph (f)(2)(C))?  The Cities 
would apparently be required to submit a revised Plan within 60 days of the disapproval; 
however, that time would not be sufficient for the Boards of Harbor Commissioners and their 
staffs to prepare a new revised Plan, to hold new “public meetings” and gather public input, or 
otherwise take meaningful action on the revised Plan.  PR 4001 fails to provide adequate time or 
process for the Boards of Harbor Commissioners to prepare, conduct CEQA review and public 
outreach, or to consider and approve a new revised Plan within the arbitrary 60 day time frame 
set by the rule. 
 

H. PR 4001 Improperly Changes the Definition of “Feasibility” In Control Strategies 
and Alternatives 

 
 PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Measure 
IND-01 as adopted by the District Governing Board.  Instead, PR 4001 (at paragraph (c)(1)) has 
changed the limitations on the proposed obligations of the Cities to achieve additional emissions 
reductions under PR 4001.  Previously, the proposed rule was described as requiring the Cities to 
“propose additional emission reduction methods …[but only] to the extent cost-effective 
strategies are technically feasible and within the Ports’ authority.”  PR 4001 has inexplicably 
omitted (at several points) the prior limitation on the Cities’ potential obligations to measures 
that are “technically feasible.”  Again, this is not consistent with the text of Measure IND-01 or 
any other legal or regulatory authority identified by the District.   
 

The Cities assert that feasibility must be defined as technically, operationally, 
commercially, financially, and legally feasible, and within the legal and jurisdictional authority 
of the Cities.  Further, the District must acknowledge that feasibility is also subject to the Cities’ 
and their Boards of Harbor Commissioners’ own legal and trustee obligations as governmental 
agencies under their City Charters and applicable laws. 
 

The District also fails to show how it expects the Cities as governmental agencies to 
legally overcome the same doctrines of international and federal preemption that prevent the 
District from regulating mobile sources such as ocean-going vessels, rail locomotives and trucks.  
If the District intends that the Cities shall be compelled to pay incentives for District programs if 
they are unable to legally regulate mobile sources, then again this raises the jurisdictional 
conflict with the Cities’ Boards’ independent governmental discretion and legal obligations to 
manage their properties and revenues to serve Tidelands purposes for the benefit of the State.  In 
this era of ever diminishing resources and increased competition the District is seemingly 
ignoring the lawful obligations of the Cities’ Boards and insisting they place District priorities 
(which they themselves cannot legally accomplish) before the established responsibilities of the 
respective City Boards.   
 



Mr. Randall Pasek 
January 31, 2014 
Page 11 
 
 
 

  
 

 

I. The PR 4001 Enforcement Scheme is Unconstitutionally Vague and Impermissible 
 

PR 4001 does not describe how the District would determine the “consequences” for 
violation of PR 4001, nor does it identify how it would determine the sufficiency of the Cities’ 
efforts to manage activities within the Ports.  If the Cities were deemed to be in violation simply 
because the District may choose to “disapprove” a Plan or revised Plan, under what legal 
authority would the District purport to sanction the Cities in the event of some perceived 
“violation”? 

 
PR 4001 fails to provide objective standards appropriate for the District to judge the 

sufficiency of any plans or measures proposed by the Cities to achieve the emission reduction 
targets.  The proposed rule fails to provide sufficient detail at paragraph (f)(2)(F)(iii) as to what 
the consequence would be if the District were to disapprove a City’s revised Plan.  Also, the 
reference here that the Cities “shall be in violation of this Rule…” must be clarified. 

 
Similarly, the terse discussion of the Variance and Appeal Process outlined in paragraph 

(g)(1) and (2) of PR 4001 is vague and fails to identify criteria or the process for the Cities to 
petition the District Hearing Board for a variance.  PR 4001 also fails to explain the outcome 
should the District grant a variance.   

 
Both Measure IND-01 and PR 4001 are unconstitutionally vague in their failure to 

explain exactly what fines, penalties or other administrative enforcement would be imposed on 
the Cities in the event that targets are missed or the District’s Executive Officer disapproves a 
plan.  The District also fails to explain how it purports to impose penalties or corrective action 
against another governmental entity for failure of private third party emissions sources to achieve 
emissions reductions that such other governmental entity is also preempted from regulating. 

 
The District has failed to show any constitutional or statutory basis for requiring a 

governmental entity to devote public resources, pay exactions, administrative fines or suffer 
penalties for pollution caused by private entities.  Similarly, the District has not shown any 
authority for PR 4001’s attempt to shift onto the Cities liability for emission shortfalls by other 
parties assigned AQMP emissions reduction responsibility.  The District has failed to show how 
PR 4001 would not violate constitutional limitations requiring exactions or penalties imposed on 
a party to be reasonably related to and proportional to the party’s deleterious public impacts.  
This is especially true when PR 4001 only applies to the Cities, which are non-operating ports, 
while failing to include all parties involved in the CAAP including the other air agencies that 
jointly sponsored the CAAP, or actual owners and operators of emission sources.  The District 
also fails to define how it would allocate liability to COLB versus COLA, when they are two 
separate legal entities with independent Boards as decision makers that may approve different 
Plans or no Plan at all.  In any event, neither City is in direct control of the actual emissions 
sources and rudimentary principals of justice require that they should not be burdened with 
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sanctions, penalties, or Plan-writing responsibilities to cure the “shortfalls” of others or to act as 
a delegated air regulator that has no such authority. 

 
J. PR 4001 Fails to Consider Legal Limits on Grant Funding 

 
In the Cities’ actual operating experience, demonstration that proposed activities go 

beyond, rather than merely comply with, enforceable regulations, is a basic requirement in both 
state and federal grant funding applications.  The District has claimed that its adoption of PR 
4001 as an enforceable rule or regulation would not prevent the Cities from continuing to be 
eligible for the types of grant funding that the Cities have used successfully to fund emission 
reduction programs.  However, the District has failed to provide legal citation in support of how 
the governmental agencies typically funding such programs might continue to legally fund 
activities for the purpose of complying with existing mandates, without violating constitutional 
limits prohibiting payment to comply with the law as “gifts of public funds.”   
 

K. Reporting Requirements under PR 4001 are Excessive 
 

PR 4001 paragraph (f) requires annual revisions to the Emission Reduction Plan.  This is 
new and excessive regulation, well beyond backstopping achievement of 2014 targets, and is 
duplicative, unnecessarily burdensome, and has not been sanctioned or in any way approved by 
the District’s Governing Board.  Even CARB in its state oversight over the District’s plans, only 
requires three-year updates to the AQMP.  Furthermore, PR 4001 is placing greater air quality 
regulatory burden on the Cities (and their Ports) than the federal government places on AQMD 
or other air agencies. 

 
L. Annual Emission Inventory Requirements under PR 4001 are Inappropriate and 

Vague  
 

PR 4001 paragraph (d) outlines requirements for annual emissions reporting.  An initial 
inventory for 2014 would be required by November 2014 “from all port-related sources for the 
2014 calendar year based on actual activity information available prior to November 1st of the 
calendar year and projected activity information for the remainder of the year.”  Although 
Distract staff indicated that specific requirements for this November 2014 submittal would be 
provided, neither the rule nor the accompanying Staff Report list any specifics.  The Cities will 
incur additional costs based on this requirement to prepare a 2014 inventory based on incomplete 
data in November 2014.   

 
The majority of the sources tracked in the Cities’ current emission inventories of port-

related sources are not owned, operated or controlled by the Cities.  Therefore, emissions 
inventories that will be used to evaluate compliance with PR 4001 should only include those 
port-related sources over which the Cities have direct control. 
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II. LACK OF AUTHORITY 
 

A. PR 4001 is NOT Consistent with the District’s Governing Board Approved Control 
Measure IND-01  

 
 Control Measure IND-01 provided a description of the Cities’ successful CAAP and its 
various emissions reduction goals:  “This AQMP Control Measure is designed to provide a 
“backstop” to the Ports’ actions to provide assurance that, if emissions do not continue to meet 
projections, the Ports will develop and implement plans to get back on track, to the extent that 
cost effective and feasible strategies are available.”  (Final 2012 AQMP Appendix IV-A, page 
3).  PR 4001, by contrast, describes its purpose differently:  “The purpose of this rule is to 
establish actions to be taken in the event that emissions from port-related sources do not meet the 
emission targets assumed in the Final 2012 Air Quality Management Plan for the purpose of 
meeting the federal 24-hour PM2.5 standard in 2014 and maintenance of attainment in subsequent 
years” (PR 4001 paragraph (a)).  District Staff has apparently drafted PR 4001 so as to eliminate 
the references in Measure IND-01 as adopted by the District’s Governing Board to backstopping 
the Cities CAAP targets to the extent cost effective and feasible strategies are available and has 
replaced that “backstop control measure” with a traditional regulation by the District to meet 
District-set targets.    
 
  In addition, the District Staff (apparently without Board approval) has changed the 
concern from assuring “the attainment demonstration” for 2014 PM2.5 emission targets (as 
described in the 2012 AQMP) to add “maintenance of the air quality standard in subsequent 
years.”  (PR 4001 paragraph (a)).  This change adds a new undefined and open-ended element 
into PR 4001 that is not consistent with Control Measure IND-01 as publicly adopted by the 
District’s Board in February 2013. Most importantly, to the extent the provisions of PR 4001 
vary in purpose and scope from Measure IND-01, they are not authorized by the District 
Governing Board.  

 
B. The District Fails to Show Any Basis to “Indirectly” Regulate Mobile Sources or 

Delegate Authority Without Clean Air Act Waivers from the USEPA 
 
The District has failed to show any constitutional or statutory basis for attempting to 

regulate mobile sources “indirectly” that it is preempted from regulating directly.  The District’s 
use of the term “port related sources” appears to be a euphemism for “mobile sources” that may 
be located at or operate at the areas governed by the Cities.  “Mobile sources” of emissions are, 
of course, generally beyond the limited regulatory authority conferred by the Legislature on local 
or regional districts.  (e.g., Health & Safety Code § 40001(a); also see, 76 Ops. Cal. Atty. Gen. 
11 (1993); 75 Ops. Cal. Atty. Gen. 256 (1992); 74 Ops. Cal. Atty. Gen. 196 (1991); 73 Ops. Cal. 
Atty. Gen. 229, 234-35 (1990).)   
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The District has failed to show any authority for attempting to regulate mobile sources by 

making another governmental entity that lacks any air regulatory authority its agent for 
enforcement of its desired mobile source emission reductions.  (See, e.g., Association of 
American Railroads et al. v. South Coast Air Quality Management District et al., 622 F.3d 1094, 
1096 (9th Cir. 2010), invalidating several train-idling emissions rules enacted by the District, on 
the basis of federal preemption under the Interstate Commerce Termination Act of 1995 
(ICCTA).)  Moreover, the District does not have mobile source regulatory authority itself to 
delegate, as it does not have a waiver under the Clean Air Act from the USEPA.  The District 
should instead work on stronger regulations from USEPA or CARB, which does have certain 
USEPA waivers to regulate mobile sources.   

 
PR 4001 impermissibly requires the Cities to become air pollution control agencies, 

responsible for “achieving” reductions of emissions that are actually from other private parties 
that operate or control equipment largely used in goods movement within the geographic 
boundaries of the Cities.  There is no statutory or other legal basis for imposing such a 
requirement on another governmental agency.  For example, does this mean that a city that has a 
significant number of factories or refineries within its borders becomes a stationary source and 
indirect source for those emissions?  Evidently the District does not distinguish between 
“operating ports” such as the Port of Charleston, S.C., which actually operates the terminals 
within the port, and “non-operating ports” such as the Cities, which are landlords that do not 
operate the marine terminals and other facilities within the harbor districts. 

 
The emission reduction plan required by PR 4001 strongly resembles the State 

Implementation Plan requirements of the Clean Air Act (42USC§7410). Specifically PR 
4001(f)(1)(A)(i) states, “…Ports shall engage [CARB, USEPA and the District] to discuss legal 
jurisdiction and authority to implement potential strategies to address the shortfall…” Based on 
the Clean Air Act, the enforcing agency should be the state of California through CARB and the 
District; however, PR 4001 places the burden of enforcement of emission reductions on the 
Cities.  Based on this, if the port-related sources don’t meet the emission reduction target 
specified by PR 4001, it should be the District and/or CARB that are responsible for preparing 
and enforcing the emission reduction plan against the emissions sources.  If the District insists 
that the Cities prepare an emission reduction plan, then the plan must be subject to the limits on 
authority, preemption and feasibility issues described above.  Further, USEPA, CARB and the 
District should provide funding to the Cities to support programs for incentives, since the Cities 
will no longer have available grant funding for voluntary programs.   
 

C. PR 4001 Violates Cities’ Charter Authorities and Tidelands Obligations 
 
Control Measure IND-01 and PR 4001 are illegal, abusing the District’s limited statutory 

power in an unprecedented manner that exceeds its authority.  There is no legal precedent or 
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authority for the District’s attempted regulation of the Port Authorities of the Cities, or the 
District’s imposition of an arbitrary, unnecessary and discriminatory rule on the Cities,  and 
thereby dictate the Cities’ governing Boards of Harbor Commissioners’ (“Boards”) decisions 
regarding the exercise of their police power authority, the management of their respective 
properties and expenditures of the Cities in order to satisfy the District-defined targets for a 
single district within the State.   

 
PR 4001 acknowledges that funding will be necessary to implement a plan to satisfy 

District targets, but fails to provide District funds or specify the source of such funds.  The 
District cannot legally compel the Cities’ Boards to make expenditure of Tidelands Trust 
revenues for the purpose of incentives or funding emission reduction programs as contemplated 
in District enforcement activity under PR 4001.  Such proposed unfettered District authority 
would unlawfully supplant the trustee judgment and legal obligations of the Cities to operate the 
port properties and their revenues solely for the benefit of the entire State of California under the 
Tidelands Trust doctrine (promoting maritime commerce, navigation and fisheries) rather than 
for limited municipal or a single District’s purposes. 

 
Worse yet, PR 4001 proposes that a single District Executive Officer acting alone (rather 

than the District’s full Governing Board) would wield the sole discretion to approve or 
disapprove the independent jurisdictional decisions of the Boards regarding conditions they 
impose on their properties or expenditures of their Harbor Revenue Funds, violating the 
Tidelands Trust and the Cities’ charters. 

 
D. There is No Statutory Authority for District to Impose PR 4001 On Cities 

 
The District has failed to cite any statutory authority for regulating the Cities—

governmental entities—as purported “sources” of emissions. As the Cities have repeatedly 
explained, neither the Cities nor the Ports are “sources” of emissions—direct, indirect, or 
otherwise.  The District has not provided any authority that would support the District’s 
attempted characterization of the Cities, or the Ports, as “indirect sources” of emission, solely 
based on the confluence of distinct privately-owned activities, vessels, vehicles, equipment, and 
uses within the geographic area and jurisdiction of the respective Ports. 

 
“An air pollution control district, as a special district, ‘has only such powers as are given 

to it by the statute and is an entity, the powers and functions of which are derived entirely from 
the Legislature.’” (74 Ops. Cal. Atty. Gen. 196 (1991)[citations omitted].)  “No matter how 
altruistic its motives, an administrative agency has no discretion to promulgate a regulation that 
is inconsistent with the governing statutes.”  (Terhune v. Superior Court (1998) 65 Cal.App.4th 
864, 874.)  The District has failed to cite any statute or grant of authority from the Legislature for 
the proposed PR 4001. 
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Under the District’s 2007 Air Quality Management Plan, a proposed “Port Backstop 
Rule” was proposed as a “Mobile Source Measure MOB-03” that defined the operators of marine 
terminals and rail yards, as well as the Cities, as indirect sources, Measure IND-01 and PR 4001 
inexplicably exclude the operators of the mobile sources that had been in MOB-03 and instead 
propose to regulate and punish solely the Cities, effectively insulating from responsibility, the 
private sector entities that do own, operate and control the equipment producing the emissions. 

 
The District Staff has previously referred to a clearly erroneous, overbroad interpretation 

of Health & Safety Code §§40716 (a)(1); 40440 (b)(3), as potential authority for attempting to 
justify Measure IND-01 and PR 4001 as forms of indirect source review, as applied to the Cities. 
However, such lax interpretations apparently ignore the Legislature’s explicit limitations on any 
such “indirect source” regulatory authority—precluding application of PR 4001 against the 
Cities (e.g., Health & Safety Code § 40716(b):  “Nothing in this section constitutes an 
infringement on the existing authority of counties and cities to plan or control land use, and 
nothing in this section provides or transfers new authority over such land use to a district.”)  

 
Similarly, any District reliance on Health & Safety Code § 40440 is clearly misplaced. 

The introductory clause of § 40440(b)(3), for example, states that indirect source controls must 
be “[c]onsistent with Section 40414.”  Importantly, Health & Safety Code §40414 [specifically 
governing the District] states: “No provision of this chapter shall constitute an infringement on 
the existing authority of counties and cities to plan or control land use, and no provision of this 
chapter shall be interpreted as providing or transferring new authority over such land use to 
either the south coast district, the Southern California Association of Governments, or the state 
board.”  Not only does this provision apply generally to Chapter 5.5 [governing the District] but 
it is also specifically referenced in § 40440(b)(3), leaving little doubt that any District rule 
related to indirect source controls may not overreach or infringe on the Cities’ police power to 
control land use in their jurisdictions or Tidelands Trustee duties for benefit of the State. 

 
Finally, the District Staff’s reference to two cases involving the very distinct “indirect 

source review” adopted by the San Joaquin Valley APCD is misplaced.  Those cases, California 
Building Industry Association  v. San Joaquin Valley Air Pollution Control District, 178 Cal. 
App. 4th 120 (2009) and Nat’l Ass’n of Home Builders v. San Joaquin Valley Air Pollution 
Control District, 627 F. 3d 730 (9th Cir. 2010), involved quite different circumstances and a 
distinct and specific statute permitting an indirect source review program and in-lieu fees to be 
imposed on new construction sites.  The holdings of those cases were narrow, and based on the 
nature of the emission sources being regulated.  “Because the court’s approval of the rule 
depended on the nature of the source being regulated, mobile non-road construction equipment, 
indirect sources are not categorically permissible after NAHB.”  (39 ECOLOGY LAW 
QUARTERLY 667 (2012).)  Those cases are thus irrelevant, and do not support District Staff’s 
assertion of some authority for the District to impose rules on the Cities under the guise of 
Measure IND-01 or PR 4001. 
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III. PROCEDURAL FLAWS  
 

A. General Comments 
 

The PR 4001 developmental and procedural process is on an accelerated timeline that is 
unusually short for a rule of this unprecedented nature that has generated such controversy and 
so many unanswered questions from other public agencies and stakeholders.  The District should 
provide a comprehensive rule development schedule, including key milestones of staff report 
revisions, staff report analyses, workshops, workgroup meetings, etc. and provide the 
stakeholders, and the public adequate time for review and comment after release of actual 
substantive information necessary to evaluate the proposed rule.  

 
Instead, the District was late with release of the actual text of PR 4001, not releasing it 

until November 26, 2013.  The text of the PR 4001 is severely lacking explanation of many 
material elements, leaving continued unanswered questions that had been posed literally for 
years, even under the development of Measure IND-01 and early working group consultation 
meetings.  The Preliminary Draft Staff Report for PR 4001 offers little help, as the Staff Report 
does not contain technical data and analyses necessary for a complete review.  The PR 4001 
Preliminary Staff Report lacks substance and does not meet important specificity requirements 
(see specific comments below related to the Preliminary Staff Report). 

 
Lastly, the District’s environmental assessment of the PR 4001 has also been extremely 

flawed and we incorporate by reference the comment letters previously submitted by the Cities 
on the Notice of Preparation and Recirculated Notice of Preparation under the California 
Environmental Quality Act, which are attached hereto. 
 

B. The District’s Preliminary Draft Staff Report on PR 4001 Fails to Comply With 
Statutory Requirements for Rule Adoption  
 

 The District’s December 2013 Preliminary Draft Staff Report fails to comply with 
statutory requirements for rule adoption as discussed below. 
 

1. Non-compliance with Health & Safety Code § 40440.5 – Notice of Proposed 
Action:   

 
The District must give public notice of the Board hearing to consider PR 4001 not less 
than 30 days prior to the hearing date, and must include specified information in that 
Notice:   
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(a) A “summary description of the effect of the proposal” as required by Section 
40725(b);  

(b) Description of the air quality objective of the rule, and reasons for the rule;   
(c) A list of supporting information and documents relevant to the PR 4001, and any 

environmental assessment; and  
(d)  A statement that a staff report on the proposed rule “has been prepared” and the 

contact information to obtain that staff report.5   
(e) The statutes further specify the required contents of the Staff Report that must be 

prepared and made available at least 30 days prior to the hearing date: 
 
Whenever the proposed rule or regulation will significantly affect air quality or 
emissions limitations, the staff report shall include the full text of the proposed 
rule or regulations, an analysis of alternative control measures, a list of reference 
materials used in developing the proposed rule regulation, an environmental 
assessment, exhibits, and draft findings for consideration by the District 
Governing Board pursuant to Health & Safety Code §40727.  Further, if an 
environmental assessment is prepared, the staff report shall also include social, 
economic, and public health analyses. 

 
2. Non-compliance with Health & Safety Code § 40727 – Required Findings:   

 
Before the District’s Board could approve the PR 4001, it would need to make the 

findings required by Section 40727 (and to provide the public with sufficient 
information/substantial evidence in the record to support those mandatory findings).  The 
District’s Preliminary Draft Staff Report (December 2013) fails to satisfy these 
requirements.  The findings must address: 

 
(a)  “necessity” – Since PR 4001 is by definition a “backstop” measure intended to 

address emissions issues that are not currently a problem (and which are not shown 
to be likely to occur), it is inherently difficult for the District to make such a finding 
of “necessity” for the rule (also see the detailed discussion demonstrating the 
District’s failure to demonstrate “necessity” for PR 4001 set forth above). 
Moreover, the District Governing Board found Measure IND-01 necessary in the 
2012 AQMP, but not PR 4001, as stated in the Staff Report. 
 

                                                 
5 This wording indicates that the Staff Report must already be prepared before the Notice of the Board meeting 
goes out.  If the District intends to rely upon the “Preliminary Draft Staff Report” issued in December 2013, it would 
be deficient because that PDSR fails to include all of the information required by statute. 
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(b)  “authority” – As pointed out above, the District has failed to demonstrate its legal 
authority for PR 4001, if any.  By what authority can the District “delegate” (or 
“foist”) its own responsibilities for regulating air quality emissions onto the Cities?  
The District cites no authority for imposing a rule on independent governmental 
agencies to take specific land use, environmental, or fiscal actions (fees, tariffs, etc.)  
Also, the District fails to address the statutory limitations on its authority in Health 
& Safety Code § 40414:  the District may not infringe on the existing authority of 
Cities to plan or control land use.  
 

(c) “clarity” – The lack of clarity in the draft text of PR 4001 is addressed throughout 
this comment letter. In addition, the lack of clarity in PR 4001 is exemplified in the 
circular argument of PR 4001(d)(2)(A) and PR 4001(f)(1)(D). PR 4001(d)(2)(A) 
specifies that that, in the case of triggering an Emission Reduction Plan, the Port 
shall report the progress in meeting the shortfall “based on the process developed 
pursuant to subparagraph (f)(1)(D).” However PR 4001(f)(1)(D) specifies the 
Emission Reduction Plan “shall provide a process for submittal of progress reports 
toward eliminating the emission reduction shortfall pursuant to subparagraph 
(d)(2)(A).”  
 

(d)  “consistency” –PR 4001 is inconsistent with Measure IND-01; it is also 
inconsistent with the CAAP and the Cities’ general plans, harbor area plans, 
transportation management plans, etc, as well as state Tidelands Trust policies.  In 
addition, PR 4001 is inconsistent with, and preempted by federal laws (e.g., 
ICCTA; FAAAA) and regulations of IMO (MARPOL / APPS) as well as federal 
regulations of trucks, locomotives, etc..  Also, PR 4001 is inconsistent with the 
California Clean Air Act and the statutory limitations on the regulatory authority of 
the District, and further is inconsistent with CARB polices. 

 
(e) “nonduplication” – PR 4001 would unnecessarily – by definition – duplicate and 

“backstop” existing plans and policies such as CAAP and the aforementioned 
regulations; 

 
(f)  “reference” – The District has failed to demonstrate what law or court decision is 

purportedly being implemented by PR 4001. 
 

3. Non-compliance with Health & Safety Code § 40727.2 – Written Analysis of 
Rule:  

 
Does the District contend that its Preliminary Draft Staff Report satisfies this 

requirement that it produce a written analysis of PR 4001?  If so, it fails to comply with 
§ 40727.2(e).  The Preliminary Draft Staff Report only indicates that the technical impact 
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assessment is underway.  Without the Impact Assessment section, the staff report is 
incomplete.  The Impact Assessment section must include the District’s explanation of 
differences between PR 4001 and existing guidelines, such as in CAAP or AQMP, as 
well as address regulation cost effectiveness, including costs beyond mere control 
equipment costs. 

 
4. Non-compliance with Health & Safety Code § 40440.8 – Assessment of 

Socioeconomic Impacts of PR 4001: 
 

This requirement is also imposed by Section 40428.5, and the need for such a 
socioeconomic analysis was addressed, at least in brief, in the NOP comment letter.  The 
Preliminary Draft Staff Report (page 18) erroneously describes the likely socioeconomic 
impacts of PR 4001 as being limited to the Cities’ costs incurred for emissions 
forecasting and reporting.  This grossly understates the likely impacts, including impacts 
of additional control measures that could be required under PR 4001 impacting the entire 
use and economic viability of the Ports.  The staff report must include a socioeconomic 
assessment and must certainly address the threat of diversion resulting from potential 
undefined, regulatory-mandated, emission control measures.  The Preliminary Draft Staff 
Report erroneously suggests that “a detailed assessment cannot be made at this time” and 
should be deferred, which is in violation of the statutory requirement.  The Staff Report 
also indicates that a socioeconomic assessment will be made available 30 days prior to 
the public hearing.  The significant potential impact and novel nature of this rule warrants 
a 60 day review period of the socioeconomic assessment. 
 

5. Non –compliance with Health & Safety Code § 40440.8(b)(4) – Alternatives to 
PR 4001:   

 
The socioeconomic assessment must address “the availability and cost-

effectiveness of alternatives to the rule.”  (§ 40440.8(b)(4))  However, the Preliminary 
Draft Staff Report fails to even mention any “alternatives” to the Rule, much less to 
evaluate the availability and cost-effectiveness of alternatives, such as VMEP. 

 
6. Non-compliance with Health & Safety Code § 40440(c):  “Cost-effectiveness”   
 

The District failed to demonstrate that the adoption of PR 4001 would comply 
with the requirement of Section 40440(c) that all of the District’s rules “are efficient and 
cost-effective...”  Also, Section 40703 requires the District to make available to the 
public, and requires the Board to make findings, as to the cost effectiveness of control 
measures, and similarly Section 40922 requires the District to consider “the relative cost 
effectiveness of the [control] measure...”  The District has not done so. 
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C. Additional Analysis is Required Before Rule Development Can Proceed 
 

The Cities have put into place a voluntary program with documented air quality 
improvements in the face of economic growth. It is AQMD’s responsibility to perform a 
regulatory impact assessment documenting that PR 4001 will not reverse voluntary gains made 
by the Cities and endanger future programs.  This includes the analysis of lost grant funding that 
would have otherwise been available to fund equipment replacement and other emissions 
reductions, due to conversion of voluntary program to regulation. 

 
 

D. The District Must Acknowledge and Respond to All Comments Submitted on 
Measure IND-01 and PR 4001 
 
The draft findings in the next staff report must acknowledge and respond to all comments 

submitted on Measure IND-01 and PR 4001, including all comments on the environmental 
assessment such as the Notice of Preparation and Initial Study for PR 4001. 
 

IV. FAILED REQUIREMENTS FOR SIP INCLUSION 

 
The District has claimed that adoption of PR 4001 is necessary to ensure SIP credit for the 

Cities’ voluntary emission reduction programs.  However, neither this Proposed Rule nor its 
precursor, “Control Measure IND-01” can be justified on this pretext, and neither PR 4001 nor 
Measure IND-01 meet the criteria for SIP inclusion.  The Cities have raised significant technical, 
jurisdictional, constitutional and other legal concerns with Measure IND-01 and PR 4001, as set 
forth in public comment letters sent to the District during the 2012 AQMP adoption process and 
PR 4001 development process, which are provided as attachments. 

 
A. Measure IND-01 and PR 4001 Violate Health & Safety Code § 39602 

 
Measure IND-01 and PR 4001 violate California Health & Safety Code § 39602, which 

provides that the SIP shall only include those provisions necessary to meet the requirements of 
the Clean Air Act.  The Cities have shown that there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard.  PR 4001 is duplicative of 
regulations already in place and effectively reducing emissions from  port-related sources.  As 
noted above, the Cities estimate that in 2014, 98% of the PM2.5 equivalent emission reductions 
that PR 4001 seeks to “backstop” will occur as the result of regulations adopted by CARB and 
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the IMO.6  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ Clean Air Action Plan.   

 
More importantly, there are significant legal questions regarding the District’s attempt to 

invoke “ indirect source review” as authority to impose a new rule on governmental agencies.  
PR 4001 clearly infringes upon, and potentially usurps the Cities’ authority to plan and control 
land use and exercise police power, in contravention of Health & Safety Code §§ 40716(b) and 
40414, and compels compliance and punishes them for non-achievement of emissions targets for 
equipment the Cities do not own, control or operate, and are preempted from regulating. 

 
B. The District Failed to Timely Submit Proposed “Control Measure IND-01” to 

CARB for Public Consideration and Approval As Part of the SIP Submitted to 
USEPA on January 25, 2013 
 
Under CAA section 110(l), SIP revisions must be adopted by the State, and the State 

must provide for reasonable public notice and hearing prior to adoption.  EPA cannot approve 
Measure IND-01 as part of the SIP because the District did not approve and forward IND-01 in 
time for CARB to follow the process for public consideration and State adoption required by 
CAA Section 110(1) and California Health and Safety Code Section 41650 for SIP submissions, 
and CARB failed to do so.   

 
Under 40 CFR 51.102(d), reasonable public notice in this context refers to at least 30 

days. Similarly, Health and Safety Code Section 41650 provides for a public hearing that would 
allow public comment as to whether the SIP meets the requirements of the CAA.  By resolution 
dated January 25, 2013, CARB approved the District’s 2012 AQMP and directed the executive 
officer of CARB to submit the AQMP to the USEPA for inclusion in the SIP.  However, at the 
time of the January 25, 2013 CARB action, Measure IND-01 was not part of the AQMP.  
Because the District Governing Board adopted the AQMP without Measure IND-01 on 
December 7, 2012, and in fact, did not adopt Measure IND-01 until February 1, 2013, the 
January 25 CARB action did not constitute approval of Measure IND-01 which had not yet been 
submitted to CARB for consideration.   

 
The documents attached to CARB’s February 13, 2013 SIP submittal to the USEPA 

include the December 7, 2012 resolution by the District Governing Board and the December 20, 
2012 District letter to CARB transmitting the approved SIP, which pre-dated the District 

                                                 
6 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Governing Board’s approval of Measure IND-01.  Inexplicably, without the required public 
notice or public hearing and adoption by the CARB Governing Board, the submitted SIP 
includes the addition of Measure IND-01.  Until this procedural error is corrected, and the Cities 
and the public are given the opportunity to comment at a public hearing, and CARB is able to 
properly consider proposed Measure IND-01 at such a properly-noticed public hearing, Measure 
IND-01 is not properly before the USEPA and cannot be approved as part of the SIP. 
 

C. The Many Flaws of Measure IND-01 and PR 4001 Harm Rather Than Help the SIP 
 

As a result of the above-mentioned extensive technical, jurisdictional, constitutional, 
statutory and other legal problems, inclusion of IND-01 in the SIP and attempted implementation 
through PR 4001 creates unnecessary risks of disputes and legal challenges to the AQMP and 
SIP.  The unprecedented nature and legal and jurisdictional conflicts of PR 4001 and Measure 
IND-01 require significant explanation of the legal underpinnings of the Measure.  Instead a 
single paragraph of generalities ignoring the jurisdictional conflict and lack of legal authority for 
classification of Cities as stationary sources or indirect sources was produced to justify PR 4001. 
 

Conclusion 
 

The ports of Long Beach and Los Angeles are a major economic engine for the region 
and nation. PR 4001 and the uncertainty it creates will have a substantial negative impact on the 
goods movement industry and the local economy, resulting in cargo diversion, job losses and 
business closures.  Moreover, rather than improving air quality, PR 4001  eliminates all incentive 
for voluntary participation in emission reduction efforts at the Ports that have been so successful.   
 

The Cities have a proven track record of developing and implementing appropriate and 
effective emission reduction strategies, working with the port industry and the air quality 
regulatory agencies.  Since the CAAP was adopted in 2006, essentially all of the Cities’ early 
actions have been overtaken by regulations from state, federal, and international agencies.  The 
majority of emission reductions are already being achieved by regulations.  Therefore, there is 
clearly no need for additional regulation.   
 

The Cities share the air emission reduction goals of the District, CARB, and USEPA, and 
strongly believe that the voluntary cooperative CAAP process established by the Cities remains 
the most appropriate forum to discuss technical and policy issues related to implementing 
appropriate strategies for reducing emissions from port-related sources.  There are feasible 
alternatives that would effectively ensure emission reduction goals are met, including the 
USEPA’s VMEP that would allow for the small percentage of emissions reductions needed 
beyond regulations to be credited in the SIP.  The Cities hope you will work with us to discuss 
various mechanisms, contractual or otherwise, by which the VMEP can be implemented in San 



Mr. Randall Pasek 
January 31, 2014 
Page 24 
 
 
 

  
 

 

Pedro Bay, and move forward as a possible resolution to the issues currently under discussion 
regarding PR 4001. 
 

We appreciate your consideration. Thank you. 

 

Sincerely, 

 

 
Matthew Arms     Christopher Cannon 
Acting Director of     Director of Environmental Management 
Environmental Planning    Port of Los Angeles 
Port of Long Beach      
 
 
Attachments:   
 
 January 15, 2014 Letter; Port of Long Beach and Port of Los Angeles to South Coast Air 

Quality Management District (SCAQMD); Comments on Notice of Preparation, Initial 
Study and Scope of Proposed Program Environmental Assessment 
 

 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 
Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
 

 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Richard Cameron, Managing Director, Port of Long Beach 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 

Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
Michael Christensen, Deputy Executive Director, Port of Los Angeles 

 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
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 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Governing Board Members, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 

Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, USEPA, Region 9 
 Deborah Jordan, Director, Air Division,  USEPA, Region 9 
 Elizabeth Adams, Deputy Director, USEPA, Region 9



 

 

 
 
 
 
 
January 15, 2014   
 
 
Jared Blumenfeld 
Regional Administrator 
U.S. Environmental Protection Agency, Region 9 
75 Hawthorne Street 
San Francisco, California 94105 
 
Re: California State Implementation Plan for PM2.5 for South Coast Air Basin (SIP) - South 

Coast 2012 Air Quality Management Plan (AQMP) Control Measure IND-01 Backstop 
Measure for Indirect Sources of Emissions from Ports and Port-Related Facilities and 
EPA Voluntary Mobile Source Emission Reduction Program (VMEP) 

 
Dear Mr. Blumenfeld: 
 
On behalf of the City of Long Beach acting by its Harbor Department and the City of Los 
Angeles acting by its Harbor Department (collectively, the Cities), we raise serious concerns 
regarding Control Measure IND-01 Backstop Measure for Indirect Sources of Emissions from 
Ports and Port-related Facilities (Measure IND-01) in the South Coast Air Quality Management 
District’s (AQMD) 2012 Air Quality Management Plan (AQMP).   The Cities request that the 
United States Environmental Protection Agency (EPA) disapprove and exclude Measure IND-01 
from the California State Implementation Plan (SIP) for particulate matter 2.5 microns or less 
(PM2.5) for the South Coast Air Basin, which is currently pending EPA approval.  As set forth 
below,  both the substance of Measure IND-01 and the California Air Resources Board (ARB) 
procedure for inclusion of Measure IND-01in the SIP violate all five prongs of the standard test 
used by EPA to evaluate a SIP’s compliance with Clean Air Act (CAA) requirements.1    
 
1. Did the State provide adequate public notice and comment periods? 
 
EPA cannot approve Measure IND-01 as part of the SIP because the ARB failed to follow the 
process for SIP submissions required by CAA Section 110(1) and California Health and Safety 
Code Section 41650. Under CAA section 110(l), SIP revisions must be adopted by the State, and 
the State must provide for reasonable public notice and hearing prior to adoption.  Under 40 CFR 
51.102(d), reasonable public notice in this context refers to at least 30 days. Similarly, Health 
and Safety Code Section 41650 provides for a public hearing that would allow public comment 
as to whether the SIP meets the requirements of the CAA.  By resolution dated January 25, 2013, 

                                                 
1 See, e.g., CAA Sections 110(a)(2)(A), 110(a)(2)(E), 110(l). 
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the ARB approved the AQMD 2012 AQMP and directed the executive officer of the ARB to 
submit the AQMP to EPA for inclusion in the SIP.  However, at the time of the January 25, 2013 
ARB action, Measure IND-01 was not part of the AQMP.  Because the AQMD Governing Board 
adopted the AQMP without Measure IND-01 on December 7, 2012 and did not adopt Measure 
IND-01 until February 1, 2013, the January 25 ARB action did not constitute approval of 
Measure IND-01 which had not yet been submitted to ARB for consideration.  The documents 
attached to the ARB’s February 13, 2013 SIP submittal to the EPA include the December 7, 
2012 resolution by the AQMD Governing Board and the December 20, 2012 AQMD letter to 
ARB transmitting the approved SIP, which pre-dated the AQMD Governing Board’s approval of 
Measure IND-01.  Inexplicably, without the required public notice or public hearing and 
adoption by the ARB Governing Board, the submitted SIP includes the addition of Measure 
IND-01.  Until this procedural error is corrected, and the Cities and the public are given the 
opportunity to comment at a public hearing, Measure IND-01 is not properly before EPA and 
cannot be approved as part of the SIP. 
 
2. Does the State have adequate legal authority to implement the regulations? 
 
As you may know, the AQMD is now pursuing adoption of Proposed Rule 4001—Maintenance 
of AQMD Emission Reduction Targets at Commercial Marine Ports (PR 4001) – ostensibly to 
implement Measure IND-01 and ensure SIP credit for voluntary emission reduction programs of 
the Cities.  The Cities have raised significant technical, jurisdictional, constitutional and other 
legal concerns with Measure IND-01 and PR 4001, as set forth in public comment letters sent to 
AQMD during the AQMP adoption process.  Measure IND-01 and PR 4001 violate California 
Health and Safety Code Section 39602, which provides that the State Implementation Plan shall 
only include those provisions necessary to meet the requirements of the Clean Air Act.  The 
Cities have shown that there is no demonstrated need for the rule, nor is this rule necessary for 
regional attainment of the 2014 PM2.5 standard.  The Cities estimate that by 2014, 99.5 percent 
of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur as the 
result of regulations adopted by ARB and the International Maritime Organization (IMO).2  The 
remaining 0.5 percent of PM2.5 equivalent emission reductions is primarily attributed to the 
Cities’ successful voluntary vessel speed reduction incentive program which is part of the Cities’ 
Clean Air Action Plan.  More importantly, there are significant legal questions regarding 
AQMD’s attempt to apply an indirect source rule to governmental agencies in a manner that 
potentially usurps the Cities authority and compels compliance and punishes them for non-
achievement of emissions targets for equipment the Cities do not own, control or operate, and are 
preempted from regulating. 
 

                                                 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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3. Are the regulations enforceable as required under CAA section 110(a)(2)? 
 
Because the Cities are not regulatory agencies and, therefore, are limited in their authority to 
impose requirements on mobile sources operated by the goods movement industry that call at 
port facilities, IND-01 and PR 4001 are inappropriate and ineffective mechanisms for achieving 
emission reductions. 
 
4. Will the State have adequate personnel and funding for the regulations? 
 
Measure IND-01 does not specify the source of funding for its regulation of the Cities but 
implies that it will come from the Cities.  However, AQMD and ARB have no authority to 
require Cities’ expenditures which are subject to the Cities’ own requirements as governmental 
agencies.  Furthermore, because it converts a voluntary program into enforceable regulation, the 
financial effect of Measure IND-01 will be to remove previously available funding from Federal 
and State grants that are only given for voluntary programs that go beyond regulation, making it 
less likely that the Cities will have funds to assist the goods movement industry with meeting the 
AQMP targets.3 
 
5. Do the regulations interfere with reasonable further progress and attainment or any 
other applicable requirement of the Act? 
 
Measure IND-01 interferes with reasonable further progress of the Cities’ voluntary programs by 
reduction of available funding as mentioned above, and providing disincentives to Cities and 
goods movement industry to pursue programs like the voluntary Clean Air Action Plan.   
 
The Solution:  Voluntary Mobile Source Emission Reduction Program (VMEP) 
 
To the extent the ARB and AQMD seek to ensure the emission benefits of the Cities’ voluntary 
vessel speed reduction program, there is a more appropriate method in the form of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which constitutes an established process to grant SIP credit for emission reductions resulting 
from voluntary mobile source measures that go beyond existing regulations.  The VMEP 
approach was intended for exactly the type of successful voluntary program such as the Cities’ 
landmark Clean Air Action Plan, and should be used to account for the 0.5 percent of port-
related emissions not currently backstopped by regulation.  The VMEP would also reduce the 
industry and jurisdictional uncertainty that could divert cargo away from the Ports and hurt our 
local economy.   

                                                 
3 Many of the Cities programs for equipment replacement or emissions reductions projects have been funded by 
federal and state grants that require funded activities must go beyond regulations. See e.g., California Proposition 1B 
Goods Movement and federal Diesel Emission Reduction programs. 
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We urge the EPA to disapprove and exclude the AQMD’s Measure IND-01 from the SIP, and 
insist that the AQMD use the EPA’s established VMEP process that was developed for programs 
such as the Cities’ vessel speed reduction program and other Clean Air Action Plan measures.  
Use of the established VMEP will accomplish the objective sought by Measure IND-01 and PR 
4001 and ensure that the emissions reductions achieved by the program are credited in the SIP.  
Further, the implementation of a VMEP will achieve the same emissions reductions while 
ensuring that grant funds remain available for actions going beyond regulations and will do so in 
a collaborative manner. It will also encourage other cities and regions throughout the nation to 
develop and pursue innovative voluntary programs and solutions that best fit their needs to 
improve air quality and public health.   
 
The Cities share the air emission reduction goals of the AQMD, ARB, and EPA, and strongly 
believe that the VMEP is the most effective way to ensure that emission reduction goals are met 
in a manner that will allow the SIP to move forward without unnecessary disputes or challenges.  
The Cities look forward to discussing the various mechanisms, contractual or otherwise, by 
which the VMEP can be implemented in San Pedro Bay.   
 
Sincerely, 

   
 
Matthew Arms Christopher Cannon 
Acting Director of Environmental Planning Director of Environmental Management 
Port of Long Beach Port of Los Angeles 
 
 
LW 
 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, ARB 
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 Cynthia Marvin, Division Chief, Stationary Source Division, ARB 

Doug Ito, Chief, Freight Transportation Branch, ARB 
 Deborah Jordan, Director, Air Division, EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 



 
 
 

 
 

 

  

 

January 15, 2014 
 
VIA E-MAIL – bradlein@aqmd.gov 
VIA FACSIMILE – (909) 396-3324 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 
 

 
Re: Recirculated Notice of Preparation and Initial Study 

Proposed Rule 4001— Maintenance of AQMP Emission Reduction Targets 
at Commercial Marine Ports 
November 2013 

  
  SCAQMD File No. 0722013BAR 
  SCH No.:  2013071072 
 

Comments on Recirculated Notice of Preparation, Initial Study, and 
Scope of Proposed Program Environmental Assessment and 
Alternatives Analysis 

 
Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB)” and the City of Los 
Angeles acting by and through their respective Harbor Department (“COLA”, and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
responses and comments on the District’s recent “Recirculated Notice of Preparation of a Draft 
Program Environmental Assessment” (“Recirculated NOP”) and the accompanying Initial Study 
(“IS”) prepared in connection with the District’s consideration of the proposed project entitled 
“Rule 4001:  Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports” 
(the “Project” or “PR 4001”).  We appreciate that the District has extended the public comment 
period to January 16, 2014, in light of the serious and substantial issues raised by this Project and 
the original comment period scheduled over the holidays limiting stakeholder time for review. 
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This letter is organized in the following manner: 
A.  Introductory Comments 
B.  General Comments on the Recirculated NOP and Initial Study 
C.  Specific Comments on the Recirculated Initial Study 
 1.  Comments on Chapter 1 
 2.  Comments on Chapter 2 (Environmental Checklist)  
D.  Conclusion 

Additionally, the Cities’ previous comment letter on the original NOP dated August 21, 2013 has 
been attached for reference. 

A. Introductory Comments: 

We have previously commented on, and objected to, Air Quality Management Plan 
(AQMP) Control Measure IND-01 (Measure IND-01) and have expressed our grave concerns 
about the District’s rulemaking approach to craft a ostensible “backstop rule” that would be 
applicable only to the Cities and their respective San Pedro Bay Ports (“Ports”) such as that 
embodied in the new draft PR 4001.  As the District is well aware, the Cities have been 
dedicated, innovative, and effective leaders in the efforts of public agencies to improve air 
quality despite the fact that we have no regulatory authority or control over the emissions 
sources.  Working collaboratively and voluntarily with the District, our efforts have been 
successful in helping the maritime goods movement industry achieve very substantial reductions 
in emissions from the wide range of industrial and mobile sources they operate at or near the 
Ports, and we look forward to continuing to work with the District, other air regulatory agencies, 
and industry in building on these successes. 

While we appreciate that the District staff has finally released the draft text of PR 4001, 
together with the recirculation of a new NOP and Initial Study, we find that many of the 
questions and issues raised in our previous comments remain unanswered or contain the same 
deficiencies in the new description of the “Project” and the Recirculated NOP, and still fail to 
identify or address feasible alternatives to PR 4001. Therefore, we respectfully reiterate and 
incorporate by reference all of our previous comments and objections (including, but not limited 
to, our letter dated August 21, 2013, and comments on the District’s 2012 Air Quality 
Management Plan (“AQMP”) and Control Measure IND-01), in addition to our new comments 
on the Recirculated NOP and IS. 

Our responses are submitted in light of the California Environmental Quality Act 
(“CEQA”) which calls for public review, critical evaluation, and comment on the scope of the 
environmental review proposed to be conducted in response to a Notice of Preparation, including 
the significant environmental issues, alternatives, and mitigation measures that should be 
analyzed in the proposed draft EIR (or Environmental Assessment, “EA”) (14 CCR 
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15082(b)(1).)  (See, CEQA Guidelines, at Title 14 Cal. Code of Regulations, §§ 15000, et seq..)  
Since it is anticipated that the proposed Project will have substantial impacts on the Cities and 
other communities served by the Ports, it is particularly important that the scope of this proposed 
review take into account jurisdictional and legal limitations, established state and local plans and 
policies, and other potentially feasible and less-impactful alternatives to the Project.  In addition, 
it will be important to consider the impacts of the proposed Project on the important missions, 
facilities, and operations of the San Pedro Bay Ports. 

In that context, we respectfully submit the following comments regarding the 
Recirculated NOP as well as questions, concerns and objections related to the omissions of 
critical information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s Recirculated NOP. 

B. General Comments on the Recirculated NOP and Initial Study. 

1. Changed Project Title:  What is the authority of the District to change the 
proposed Project  from a “Backstop Measure for Indirect Sources of Emissions from Ports and 
Port-related Facilities” authorized by the District’s Governing Board, to a new Project title of 
“Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports”?  The 
District inexplicably no longer describes this as “a backstop measure” – although such a 
“contingency measure” concept has been the basis for District consideration of this type of 
proposed rule going back to Control Measure IND – 01 and a similar mobile source port 
backstop rule in the 2007 AQMP/SIP.  What is the significance of this change and has the 
District now moved from a backstop of the voluntary Clean Air Action Plan goals of the Cities, 
which it sold to its board, to full District regulation setting District targets for the Cities’ ports 
beyond backstopping voluntary programs?  Does this change require the approval of the 
District’s board?  In any event, the Cities repeat their strong protest of both Project concepts and 
further comment on this issue below. 

2. Changed Project Description:  The Recirculated NOP/IS cover letter 
(11/22/2013) acknowledges that “changes were made to the project description and the 
environmental analysis subsequent to release of the original NOP/IS on July 23, 2013.”  
However, the new NOP/IS fails to describe the “changes” in “the Project” and fails to describe or 
evaluate the significance of those Project changes.  We note at least a few changes between the 
previous Initial Study and this new Recirculated NOP/IS: 

(a) The Project Description now includes the draft text of the Proposed Rule.  
The new Initial Study states (p. 1-3) that the prior NOP/IS had tried to use the text of Control 
Measure IND-01 as a surrogate for the Project, because the rule language for PR 4001 had not 
been developed.  However, the draft text of PR 4001 is not the same as Control Measure 



Ms. Barbara Radlein 
January 15, 2014 
Page 4 
 
 

 

 

   
 

 

IND-01.  The distinct jurisdictional, legal, administrative, due process and procedural issues 
posed by the draft text of PR 4001 (as well as its semantic ambiguities) add new levels of 
complexity to the evaluation of the environmental impacts of the Project, which are not 
adequately explained or evaluated in the new Initial Study.  

As detailed below, the draft text now creates uncertainty as to how and when the 
requirements of the new PR 4001 that the Cities “take actions” would be triggered, as well as the 
scope of their obligations to act under the new Rule.  Indeed, the draft text of PR 4001 raises 
questions as to whether the Project as now described is even consistent with the Final 2012 
AQMP, the EIR for that AQMP, or with subsequently-adopted Control Measure IND-01, or 
other state and regional plans.  Most importantly, to the extent the provisions of PR 4001 vary in 
purpose and scope from Measure IND-01, they are not authorized by the AQMD Governing 
Board. 

(b) The initial Project description (and Control Measure IND-01) would have 
required “actions to be taken” [by the Cities] only “in the event that emissions from port-related 
sources do not meet the emission targets assumed in the final 2012 AQMP. Similarly,  Control 
Measure IND-01 represented that the “backstop” requirements will be triggered “if the reported 
aggregate emissions for 2014 for all port-related sources exceed the 2014 emissions targets.”  
(Final 2012 AQMP, Appendix IV-A-41.)  By contrast, however, the new Project description 
would apparently require the Cities to “take actions” in the event that “port-related sources do 
not meet or are not on track to maintain the emission targets ... for the purpose of meeting and 
maintaining the federal 24-hrs PM2.5 standard.”  The new version of the Project description 
appears to have expanded the “triggering” events, and extended the trigger period, beyond those 
events and time periods contemplated in the 2012 Final AQMP.  Accordingly, the new version of 
PR 4001 may no longer be consistent with the AQMP or with the environmental review of that 
document. 

(c) The new NOP and Initial Study changed the type of CEQA document 
from an Environmental Assessment to a Program Environmental Assessment for the Project that 
will be programmatic in nature (as described in 14 CCR 15168) rather than a project-specific 
environmental review, and suggests that the District may thereby intend to defer more detailed 
CEQA analysis to some undefined future stage of “the Project” (p. 1-2).  The District has already 
prepared and certified a Final Program Environmental Impact Report (Program EIR) for the 
2012 AQMP which was considered to be the appropriate document pursuant to CEQA 
Guidelines Section 15168(a)(3) and included a programmatic analysis of Control Measure IND-
01.  However, the District has now presented the adoption of PR 4001 as “the Project” but is still 
preparing yet another Program Environmental Assessment with the same reasoning as it did in 
the prior CEQA analysis.  It is not clear how the District believes two program-level 
environmental documents can be prepared for the same rule and when, if at all, the District may 
intend to provide such more specific “project-level” analysis as required under CEQA. 
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Moreover, this part of the new Initial Study implies a commitment that the “program 
CEQA document” would include “consideration of broad policy alternatives and program-wide 
mitigation measures.” (id.).  However, the new Initial Study fails to identify or discuss any such 
“policy alternatives” or “program-wide mitigation measures” and gives no indication that the 
scope of the eventual EA will in fact include any such policy alternatives or mitigation measures. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed very similar concerns over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
Final Program EIR, the District represented that: “The exact impacts resulting from the 
particular methods that will be used under Control Measure IND-01 can only be determined in 
the future as the measure is developed into a rule or regulation and adopted.”  The District also 
committed, in its response to the same comment #504 in the AQMP Final Program EIR, that 
“further details regarding the future requirements [a Rule implementing Control Measure IND-
01] will be determined more appropriately during the rule development process.” 

The new Initial Study indicates that the District may be reneging on these commitments 
to provide the necessary analysis of “the exact impacts” of PR 4001 “during the rule-
development process, in violation of CEQA and in violation of the District’s own Rule 110. 

(d) The District also appears to have made other subtle changes to the Project 
Description, without announcement, which are not consistent with Control Measure IND-01, 
and which may have potentially significant – but unaddressed -- impacts.  For example: 

i. The new Initial Study has changed the description of the Project from 
adoption of a “backstop measure” to the adoption of “backstop 
requirement” and has made other changes to the Project which are not 
consistent with Control Measure IND-01 as adopted (p. 1-1.)  Control 
Measure IND-01 provides a description of the Cities’ successful Clean 
Air Action Plan (CAAP) and its various emissions reductions goals.  
“This AQMP Control Measure is designed to provide a “backstop” to 
the Ports’ actions to provide assurance that, if emissions do not 
continue to meet projections, the Ports will develop and implement 
plans to get back on track, to the extent that cost effective and feasible 
strategies are available.” (Final 2012 AQMP Appendix IV-A, page 3)  
The Proposed Project describes its purpose as:  “The purpose of the 
rule is to establish actions to be taken in the event that emissions from 
port-related sources do not meet the emission targets assumed in the 
Final 2012 Air Quality Management Plan for the purpose of meeting 
the federal 24-hour PM2.5 standard in 2014 and maintenance of 
attainment in subsequent years.”  (PR 4001, Section (a))  The proposed 
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Project has eliminated the references in its Board-adopted IND-01 to 
backstopping the Ports Clean Air Action Plan targets to the extent cost 
effective and feasible strategies are available and replaced with a 
traditional regulation by the District to meet District-set targets. 

ii. The new Initial Study has apparently changed the District’s concern 
from assuring “the attainment demonstration” for 2014 PM2.5 
emission targets (as embodied in the 2012 AQMP) to add 
“maintenance of the air quality standard in subsequent years.” (p. 1-
1.)  This change in the Project appears to add a new undefined and 
open-ended element into the Project, not consistent with the District’s 
adopted Control Measure IND-01. 

(e) Changed Definition of “Feasible Control Strategy:”  The draft text for 
the new PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Control 
Measure IND -01 as adopted by the District Board.  Instead, the draft of PR 4001 (at Paragraph 
(c)(1)) and the new Initial Study have changed the limitations on the proposed obligations of the 
Cities to achieve additional emission reductions under PR 4001.  Previously, the Project was 
described as requiring the Cities to “propose additional emission reduction methods ... [but only] 
to the extent cost-effective strategies are technically feasible and within the Ports’ authority.”   
However, new PR 4001, and the new Initial Study (p. 1-1) have inexplicably omitted (at several 
points) the prior limitation on the Cities’ potential obligations to measures that are “technically 
feasible.”  Again, these subtle changes in the Project description are not consistent with the text 
of IND-01 or any other legal or regulatory authority identified by the District in the new Initial 
Study.  The Initial Study should address (i) whether these changes have been authorized by the 
District’s Board, and (2) what potential environmental impacts (as well as socio-economic 
impacts) may arise from the changes in the concept of “feasible control strategies.” 

(f) The District should clearly identify all other “changes” in the Project. 

Other comments on the flawed “project description” are set out in Section C(1), 
below. 

3. Changed Environmental Analysis:  We appreciate that the Recirculated NOP/IS 
has expanded the range of environmental subjects which it now acknowledges may be subject to 
the proposed Project’s significant adverse environmental impacts, perhaps partly in response to 
our previous comments.  However, the scope of the proposed environmental analysis still does 
not take into account all of our concerns and still fails to comply with CEQA, e.g., by failing to 
identify potential significant environmental impacts, failing to propose a range of feasible 
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alternatives, and failing to evaluate reasonable mitigation measures.  We therefore reiterate our 
prior comments on the scope of the proposed EA. 

4. Reiteration and Incorporation of Prior Comments:  The new NOP/IS states 
that it “replaces the July 23, 2013 NOP/IS” and that there will be no District responses to 
previously-submitted comments.  We recognize that the Recirculated NOP purports to reflect 
changes made, in part, to previously submitted comments on the July 2013 NOP/IS.  However, 
the new NOP/IS does not take into account all of our previous comments nor do the changes 
made in the new NOP/IS necessarily reflect or satisfy the requests made in our previous 
comments.  Accordingly, we incorporate and include our previous comments as detailed in our 
letter dated August 21, 2013. 

5. Failure to Adequately Identify and Include Feasible Alternatives:  The 
Recirculated NOP/IS still fails to comply with CEQA’s requirements for identification and 
consideration of all feasible project alternatives.  Like the original IS, the new IS fails to identify 
a single “alternative” to the District Board’s adoption of PR 4001.  The superficial mention of 
“alternatives” on page 1-15 of the IS merely recites the legal obligations of the District to 
“discuss and compare” a range of “reasonable alternatives” to the proposed Project.  This fails to 
fulfill the “scoping” purpose of an Initial Study.  The District should analyze, among a range of 
alternatives, a collaborative Memorandum of Agreement between all of the stakeholders, as 
previously suggested by the Cities and recommended by the District to its Board (which speaks 
well to its feasibility as an alternative).  The District should also evaluate the use of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which was developed for voluntary emission reduction programs of the sort outlined in the 
CAAP.   

“The scoping process is the screening process by which a local agency makes its initial 
determination as to which alternatives are feasible and merit in-depth consideration, and which 
do not.” (Goleta II, supra, 52 Cal.3d at p. 569; see Guidelines §15083.)  It involves 
“consult[ation] directly with any person or organization [the lead agency] believes will be 
concerned with the environmental effects of the project” in hopes of “solv[ing] many potential 
problems that would arise in more serious forms later in the review process.” (Guidelines, § 
15083.)”  “The determination of whether to include an alternative during the scoping process is 
whether the alternative is potentially feasible (Mira Mar Mobile Community v. City of Oceanside 
(2004) 119 Cal.App.4th 477, 489 (Mira Mar)), and the EIR “is required to make an in-depth 
discussion of those alternatives identified as at least potentially feasible.” (Sierra Club v. County 
of Napa (2004) 121 Cal.App.4th 1490, 1505, fn. 5].)”  (South County Citizens for Smart Growth 
v. County of Nevada (3d Dist. 2013) 221 Cal.App.4th 316, 327 (South County.) 

“A lead agency must give reasons for rejecting an alternative as ‘infeasible’ during the 
scoping process (Guidelines, § 15126.6, subd. (c)), the scoping process takes place prior to 
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completion of the draft EIR. (Gilroy Citizens for Responsible Planning v. City of Gilroy, supra, 
140 Cal.App.4th at p. 917, fn. 5; Guidelines, § 15083.)”  (South County, p. 328.)1 

The Initial Study also uses the wrong legal standard in its passing acknowledgement of 
the District’s duty to consider alternatives:  the Initial Study must identify “potentially feasible” 
alternatives (“feasibility” is a defined, and critical, term under CEQA), rather than “reasonable” 
alternatives (as mis-stated in the IS on page 1-15.) 

6. Deficient Initial Study:  The CEQA Guidelines contemplate that an Initial Study 
is to be used in defining the scope of environmental review (14 CCR §§ 15006(d), 15063(a), 
15143.)  However, as a result of the omissions, inconsistencies, and deficiencies in the Initial 
Study, the District’s proposed scope of environmental assessment for this Project will be unduly 
narrowed and limited, and is likely to erroneously exclude issues, feasible alternatives, and 
mitigation measures from the proposed Environmental Assessment.  (More detailed comments 
on the deficient Initial Study are set out in Section D, below.) 

As detailed below in Section C, the new Initial Study does not provide the information, 
potentially feasible alternatives, evidence, or analysis required by the CEQA Guidelines (14 
C.C.R. §15063, subd. (d)): 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting;  

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . .   

(4) A discussion of ways to mitigate the significant effects identified, if any;  

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls;  

(6) The name of the person or persons who prepared or participated in the initial 
study.”  

                                                 
1 “Differing factors come into play when the final decision on project approval is made; at that juncture the 
decisionmaking body evaluates whether the alternatives are actually feasible. (Guidelines, § 15091, subd. (a)(3).)  
“[T]he decision makers may reject as infeasible alternatives that were identified in the EIR as potentially feasible.” 
(California Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 981.)” (South County, p. 327.) 
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An Initial Study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or Project 
approval  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”) 

7. Request for Correction and Recirculation of Corrected NOP and IS: 

For the multiple reasons summarized above, and detailed below, it is essential that the 
Recirculated NOP and Initial Study be withdrawn and further revised and corrected in order to 
properly fulfill their role in seeking meaningful public input on the appropriate “scope” of the 
proposed environmental assessment for the Project.  A more accurate, complete, and CEQA-
compliant Initial Study that addresses specific project-level impacts should be prepared and 
released for public review, along with a new set of public meetings, to provide the public with 
sufficient time and opportunity to comment on the scope and adequacy of the revised NOP/IS. 

The District has already commenced its Rule- development process.  It appears from the 
District’s records that District staff has already committed to the District Board that the Proposed 
Rule will be adopted in April of 2014.  District documents also indicate that District staff has 
further committed to shortly thereafter embarking on revisiting and changing the emissions 
targets that are the subject of this Proposed Rule, likely placing even more burdensome 
requirements on the Cities  It is imperative, not only for Due Process reasons but also for reasons 
of sound public policy, meaningful community input, and well-informed decision-making, that 
the District provide adequate, complete, and accurate information – and time -- to allow the 
Project to be fully vetted before it is rushed to the District’s Board for consideration.    

It is therefore respectfully urged that the Recirculated Initial Study (and the related 
NOP) be recalled, corrected, and again be recirculated for public review and comment as 
corrected before the District proceeds with any further action in connection with the 
proposed Project. 

The comments on the Recirculated Initial Study included in this letter are organized in 
the same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
in Section C, below, followed by comments on “Chapter 2 – Environmental Checklist” in 
Section D.  The comments are limited to those matters which appear in the Recirculated Initial 
Study, but we reserve the right to provide further comments in the event that additional or 
different information about the proposed Project becomes available. 
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C. Specific Comments on the Recirculated Initial Study: 

 1. Chapter 1 of the Initial Study -- Inadequate “Project” Description. 

 (a).  Deficient “Project Description” – In General 

“A correct determination of the nature and scope of the project is a critical step in 
complying with the mandates of CEQA.”  (Nelson v. County of Kern (2010) 190 Cal.App.4th 
252, 267).  

The initial study must include a description of the project.” (City of Redlands, supra, 
96 Cal.App.4th at pp. 405–406, fns. omitted.)  An accurate and complete project 
description is necessary to fully evaluate the project’s potential environmental effects. 
[Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.)  (Id.) 

As noted above (Section B(2)), the District’s cover letter for the Recirculated NOP states 
that “the Project” has been changed, and that the Project description has been “changed.”  
However, the Recirculated NOP and Initial Study do not explain the “changes” in the Project, 
and they still fail to provide an accurate and complete description of the Project as mandated by 
CEQA. The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.   

The Initial Study fails to describe additional planned or reasonably foreseeable activities 
or actions by the District (e.g., changes to emissions targets) or by other agencies in response to 
or associated with the proposed Rule, or to address cumulative impacts of this proposed Project 
in light of other related actions and plans. 

The Initial Study suggests, instead, that the intent of PR 4001 would be to delegate the 
District’s responsibilities for regulating or reducing emissions of NOx, SOx, and PM2.5 air 
emissions to other agencies, specifically the officials governing the ports of Long Beach and Los 
Angeles.  The Initial Study further appears to imply that any informed public discussion and 
environmental review on this course of action be deferred until those other agencies attempt to 
“comply” with the District’s Proposed Rule 4001 at some point in the future.  Such an approach, 
however, is inconsistent with and in violation of many fundamental rules and policies required 
by CEQA (e.g., failure to identify and analyze the entire project, improper project 
“segmentation,” improper deferral of impact analysis and mitigation, failure to identify and 
evaluate potentially feasible project alternatives, etc.) 

The absence of such a clear description of the proposed Project inherently prevents the IS 
from facilitating meaningful review and analysis of the proposed “Project,” and violates the 
requirements of CEQA.  (See, e.g., CEQA Guidelines, 14 CCR § 15124;  Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.)  
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The Initial Study falls far short of these requirements in describing the proposed Project, 
and thus falls short of serving the “public awareness” purposes mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency’s action.  
(Silveira v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.)  
‘Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal’s benefit against its environmental cost, 
consider mitigation measures, assess the advantage of terminating the proposal . . 
. and weigh other alternatives in the balance.’ (County of Inyo v. City of Los 
Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino, supra, 96 Cal. App. 4th at pp. 
407–408.) 

In sum, the Recirculated NOP/IS still erroneously limits the scope of the required 
environmental analysis and calls for impermissible speculation or impossible prescience on the 
part of the Cities or other members of the concerned public to undertake effective analysis of the 
proposed Project, or to provide meaningful comments as to the scope of review of the Project, 
until and unless the District provides an adequate and complete description of the “Project.” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project. 

While the CEQA Guidelines do not specifically define “environmental setting” with 
regard to an initial study, they do explain, in regard to EIR preparation, that the “environmental 
setting” must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced,  from  both  a  local  and  regional  perspective.  This  environmental  setting  will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.” (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The  Initial  Study  here  improperly  fails  to  describe “the  entire  Project”  and  fails  to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

Since the Project also contemplates the possibility of future discretionary actions and 
measures on the part of the Cities, if compelled under PR 4001, which may in themselves have 
additional, not-yet-identified environmental impacts, the Initial Study should call for the scope of 
the EA to be expanded to include such issues. 

The scope of the environmental review conducted for the initial study must include the 
entire project. (Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 
155 Cal.App.4th 1214, 1222.) Thus, a correct determination of the nature and scope of the 
project is a critical step in complying with the mandates of CEQA.  (Nelson v. County of Kern, 
supra, 190 Cal.App.4th at 267.) 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails, however, to address or to provide information and 
analysis relating to the environmental impacts of the anticipated “subsequent approvals,” 
“discretionary permits” and amendments to the Cities’ plans and regulations that appear to be 
proposed as parts of the Project, or the physical environmental effects of social or economic 
impacts that may result from those anticipated changes in land use regulations. (Guidelines § 
15063.)   Such anticipated and intended actions by other governmental agencies thus appear to be 
part of this Project, and must be identified and evaluated in the Project EA, along with their 
potential impacts.  As such, we reiterate our prior comment on the Draft 2012 AQMP Program 
EIR dated October 22, 2012 where it is stated that the District has failed to fully disclose the 
details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA analysis. 
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Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.   Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project.  Additionally, the Initial Study contemplates impacts beyond the Harbor Districts 
but does not specifically define these areas nor the applicable land-use regulations. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 48 
Cal.4th  310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)    The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used. 
In  many  places  the  Initial  Study  compares  the  anticipated  “impacts”  of  adopting  proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (2013) 57 Cal.4th 439, 451-52 indicates that the 
baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”, it does 
not detract from the rule that the Initial Study must accurately and consistently describe the 
baseline being used.  Nor does it permit the use of “future conditions” in the absence of a 
showing of unusual circumstances.   The Initial Study in this case does neither. 

For each of these fundamental reasons, the Recirculated NOP/IS should be rescinded in 
order that it may be revised, completed and corrected to meet CEQA requirements. 
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(b) The Initial Study Improperly Fails to Identify or Address Alternatives to the 
Proposed Project: 

As noted above, CEQA requires that an Initial Study identify a range of “potentially 
feasible alternatives” to the proposed project which are to be more carefully analyzed in the draft 
environmental study.  ( 14 CCR § 15083;  “The determination of whether to include an 
alternative during the scoping process is whether the alternative is potentially feasible (Mira Mar 
Mobile Community v. City of Oceanside (2004) 119 Cal.App.4th 477, 489.) 

However, the new Initial Study totally fails to identify any alternatives for study in the 
eventual EA.  Instead, it merely “commits” the District to “discuss and compare alternatives” in 
the future, as part of the Draft EA.  This is insufficient.  The Initial Study also suggests the 
District is looking to the public or other agencies to identify “alternatives”  during  the  scoping  
process.  The Cities previously (January 2013) submitted such a potential alternative to PR 4001, 
in the form of a proposed Memorandum of Agreement.  The District Board directed District staff 
to follow up and confer with the Cities on that approach.  Nevertheless, it is not even mentioned 
in the Initial Study.  Additionally, the EPA’s long-established VMEP program is not considered 
as an alternative although it was developed for this very purpose. 

If the District is authorized to prepare a PEA, rather than an EIR, the PEA must at least 
comply with Guideline Section 15252.  Section 15252(a) requires that a substitute document, 
like a PEA, must include at least – a description of the proposed activity, and “alternatives to 
the activity and mitigation measures to avoid or reduce and significant or potentially significant 
effects that the project may have on the environment.” 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001.  

As an example, an analysis should be conducted of the grant funding that would be 
available under the No Project Alternative that would not be available if the proposed Project 
constitutes regulation, and the environmental impact if grant funding necessary to make certain 
actions economically feasible is no longer available under the proposed Project.  If the District’s 
position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 
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Due to the District’s failure to satisfy this CEQA requirement of alternatives 
development, the Cities direct the District to review the feasible alternative to the Project set 
forth in their January 16, 2014 letter to the United States Environmental Protection Agency 
Region 9, copied to the District.  The Cities have noted the problems with including Measure 
IND-01 in the California State Implementation Plan (SIP) and recommended to the US EPA to 
instead apply as an alternative, the Voluntary Mobile Source Emission Reduction Program 
(VMEP) to grant SIP credit for the small percentage of emission reductions that are not already 
achieved by other regulations.  The VMEP can work with or similarly to the memorandum of 
agreement approach that was suggested by the Cities to the District as an alternative to Measure 
IND-01 last year.  One additional alternative would be for the District to formulate its own 
“backstop” measures and strategies for addressing any shortfall in emission reduction targets, 
relying on the District or CARB regulatory authority, expertise and resources, rather than 
pursuing proposed Rule 4001, which appears to be an attempt to solely rely upon the Cities, 
which lack regulatory authority or control over the actual sources, or use of the EPA’s VMEP. 

(c) Comments on the District’s new Proposed Rule 4001: 

The “project description” in the Recirculated Initial Study includes the draft text of PR 
4001, at Appendix B.  Notwithstanding the inclusion of a draft of the text of the proposed Rule, 
the “project description” remains incomplete and deficient.  The Initial Study does not provide 
an adequate description of how the proposed Rule would work in practice (as distinct from the 
superficial summary of the text at pages 1-7 through 1-10) or how it would be likely to impact 
the Cities, the tenants and users of the Ports, and the surrounding communities and 
environments.  The Cities anticipate the submission of additional, more detailed, comments on 
inconsistencies and problems raised by the draft text of PR 4001 itself and additional questions 
and concerns about the District’s “rule-making” process. 

Other deficiencies and questions about the draft text of PR 4001 include the following: 

What Is the District’scLegal Authority for PR 4001? 

The new Initial Study asserts that if the “backstop requirement” of PR 4001 “becomes 
effective,” then the new Rule would require the Cities to submit an Emissions Reduction Plan “to 
address the emission reduction “shortfall.””  Under what legal authority does the District believe 
that its proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and 
the Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular 
ways to achieve District objectives? 

The new NOP continues to dodge the questions (previously raised) about the District’s 
legal authority – if any – to adopt PR 4001 or to compel the Ports to participate in the new 
backstop planning process contemplated by the rule.  The NOP includes only the perfunctory 
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assertion that PR 4001 would “implement Control Measure IND-01” – as though that were an 
independent and sufficient source of authority.  However, even the District’s Final 2012 AQMP 
document acknowledges that it confers no new authority on the District, and CEQA similarly 
cautions that it confers no new or additional legal authority on agencies independent of the 
powers granted to the agency by other laws.  (Guidelines, sec. 15040(b).) 

Moreover, as noted previously, to the extent that the draft of PR 4001 is not consistent 
with the Control Measure IND -01 as approved by the District’s Board, it is unauthorized. 

The source of the District’s purported legal authority for processing this PR 4001 is 
important for determining whether or not the District may claim to be acting within the scope of 
the District’s “Certified Regulatory Program” – and thus outside of CEQA.  The CEQA 
Guidelines limit that “certified regulatory program” exemption to “that portion of the regulatory 
program of the SCAQMD which involves the adoption, amendment, and repeal of regulations 
pursuant to the Health & Safety Code.”  (Guideline, sec. 15251(l).) 

If the NOP/IS seeks to justify the District preparing an environmental assessment under 
its “certified regulatory program” rather than an EIR under CEQA, then the District should 
clearly demonstrate that the PR 4001 would be enacted pursuant to some specific statutory 
authority in the Health & Safety Code. 

The District previously sought to characterize Control Measure IND-01 as an “indirect 
source rule.”  The current references to proposed Rule 4001 in the NOP/IS have omitted all 
mention of an “indirect source rule.”  However, the new Initial Study does not cite any authority 
the District is relying on for its processing of the proposed Rule.  This should be corrected so that 
the public can perceive and comment on whatever “legal authority” may be invoked by the 
District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?   If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not 
permitted to do indirectly that which they are prohibited from doing directly]; Graber v. City of 
Upland (2002) 99 Cal.App.4th 424, 434 [same].) 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority raises more questions than it answers.  (Note also 
the new Initial Study, and PR 4001, no longer disclaim any intent to require the Cities to adopt 
measures that are not “technically feasible.” )  Whatever types of “emissions reduction plans” 
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may be anticipated by PR 4001 should be identified by the District in the NOP/IS so that the 
feasibility and legality of such approaches can be evaluated as part of the environmental 
assessment for the Project.  (The new Initial Study omitted the examples of ‘control strategies’ 
that had been in the previous Initial Study.) 

On What Basis Would PR 4001 Impose “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.” 
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 

Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.   

Moreover, if there were to be a “shortfall” in attaining the targets, it could well be due to 
factors not caused or controlled by the Cities, and not due to any actions or derelictions on the 
part of the Cities or their tenants or users.  Would uncontrollable/unforeseeable factors resulting 
in all or part of a shortfall be excluded from whatever obligation may be imposed on the Cities? 
Would it be required/permitted that any such “shortfall” be allocated to sources or causes bearing 
some actual responsibility for the lack of attainment?  How would any shortfall be “allocated” 
between the Cities?  

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

What is meant by an “Emissions Shortfall”? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
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be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

The term “shortfall” first appears in the Proposed Rule in (d)(1)(A), where it appears to 
call for a Plan to report on progress in “meeting the shortfall” but that seems logically 
inconsistent with the structure of the Proposed Rule, i.e., the District can’t require the Ports to 
submit an emissions reduction plan unless and until the annually-reported emissions reductions 
“show that the percent reduction in PM2.5 from the baseline emissions is less than the reduction 
target of 75%” (Para (e)(1)B).)  So there would not be any “shortfall” identified until that time; 
and therefore it would seem premature and illogical to require the Ports to submit a Plan that 
“reports the progress in meeting the shortfall” that was just identified.? 

To the limited extent the PR 4001 describes the shortfall that might trigger the need to 
prepare a Plan, the provisions for annual estimating or reporting of the emissions appear 
imprecise and vague.   Para (f) appears to contemplate that once a ‘shortfall’ had been 
determined in one year, then the District could demand a Revised Plan in following years if 
targets are still not met; but what happens if the shortfall is “corrected” in subsequent years and 
targets are again being met?  

Does an Emissions Reduction Plan, once required by the District, ever go away? 

On What Authority Would the District Purport to “Revise the Reduction Target”? 

The new Initial Study reports (p. 1-8) that PR 4001 (e)(2) purports to require the 
District’s Executive Officer to review the reduction target before July 2017, and to “develop a 
proposed amendment to Rule 4001...” that would “revise the reduction target as necessary to 
conform to the 2016 AQMP reduction target.” 

By what authority would these targets be “revised” in the future?  Under what objective 
standards?  What public process would the Executive Officer need to follow in order to 
“develop” a proposed “amendment” to PR 4001?  How would such a “moving target” affect the 
Cities and what environmental impacts would be possible consequences of such “revisions”? 

Does PR 4001 Provide a Clear and Feasible Process for Cities to Develop a “Plan”? 

Para (f) (E) would require that “the Plan shall be approved by the Board of Harbor 
Commissioners” at each Port, and would require the Port to conduct at least one “public 
meeting” ... but is this an improper attempt by the District to control and dictate the exercise of 
discretion” conferred on the Board of Harbor Commissioners?  The Board of Harbor 
Commissioners may in fact disagree that a plan is required or may exercise its own discretion, as 
required by law, that it cannot commit expenditures to a program desired by the District.  Under 
what authority can the District’s Executive Officer, acting alone without even District Governing 
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Board authority, disapprove a plan or compel a plan to be approved by the Cities’ own governing 
authorities?  What is the District’s intended mystery penalty or consequence, which the proposed 
Project still has not revealed to the cities and the public in PR 4001? Furthermore, discretionary 
action by the Boards of Harbor Commissioners requires compliance with CEQA.  What type of 
CEQA review would be triggered for the emission reduction plans if the Program Environmental 
Assessment being prepared by the District is only programmatic in nature and how is the timing 
for either a consistency review or project-specific analysis, if warranted, accounted for in PR 
4001?  

Would PR 4001 Create Violations of Due Process? 

The draft of PR 4001 raises several questions regarding apparent violations of Due 
Process:  

Para (f)(2)(B) -- the District’s Executive Officer would be given nearly unfettered 
discretion to “disapprove” a Plan submitted by the Cities? 

There must be some requirement at least that the Executive Officer must make “findings” 
of “non-compliance” with some provision of (f)(1) of the Rule, based on some objective 
standards. 

What would be the procedure if the Cities submitted a Plan, and the District (either by its 
Executive Officer or its Hearing Board) “disapproved” the Plan (per Para (f)(2)(C))?  The Port 
would apparently be required to submit a Revised Plan within 60 days of the disapproval.  But 
what about the Harbor Commissioners holding a new “public meeting” for input on the Revised 
Plan?   And would there be any time or procedure for the Harbor Commissioners to consider and 
approve a new Revised Plan and comply with CEQA within that arbitrary 60 day time frame? 

At the end of Para (g)(2) is the threat again that if the District Board denies the Port’s 
appeal from a “disapproval” of the Port’s emissions reduction plan, then the “Ports shall comply 
with ... [or subparagraph (f)(2)(F)]” -- which means the Port shall be self-confessed as “in 
violation” of the Rule?  This would appear to inflict a denial of Due Process on the Cities. 

Variance:  PR 4001 must provide more detail as to what is meant by Para (g) - petitioning 
for a “variance” ?  What are the criteria?  What would the process be?  What would be the effect 
of the District granting a variance? 

How Would the District Determine the “Consequences” for “Violation” of PR 4001? 

By what authority would the District sit in judgment as to the sufficiency of the Cities’ 
efforts to manage activities and uses of the Ports?  What might the consequences be if a City 
were to be deemed to be “in violation” simply because the District may choose to “disapprove” a 
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Revised Plan, and by what legal authority would the District purport to sanction the Cities in the 
event of some perceived “violation”? 

By what objective standards would the District judge the sufficiency of any plans or 
measures proposed by the Cities to achieve the emission reduction targets? 

What is the consequence of disapproval of a City plan by the District?  The rule should 
provide more detail at Para (f)(2)(F) (iii) -- what is meant by the obscure reference here that the 
Ports “shall be in violation of this Rule... “?    

Does PR 4001 Provide for Judicial Review of District Actions? 

Should the Rule make provision for judicial review of the actions of the District in 
enforcing or interpreting the Proposed Rule?   

As drafted, PR 4001, at Para (h):  “Severability” appears to contemplate that a “judicial 
order” could hold some provision of the Rule to be invalid?  Otherwise the Rule is silent on 
Judicial Review. 

Are the Cities Supposed to Regulate Off-Site “Sources”? 

The Initial Study indicates (p. 1-4) that the District anticipates that the “control 
strategies” contemplated by this Project “may potentially include” measures for the Cities to 
adopt and implement policies or programs extending beyond their jurisdictions or to try to reduce 
emissions from sources not entering onto port properties.  What does this mean?  By what legal 
authority might the Cities try to regulate off-site sources that do not come within the jurisdiction 
of the respective Harbor Commissions?  (Municipal police power authority may generally be 
exercised only within the territorial boundaries of their jurisdiction, and the Boards of Harbor 
Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off- 
site “sources?” 

How Does the District Contemplate Funding of Backstop Measures? 

The draft of PR 4001 implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.   Would 
such funding be provided by the District?  What other “funding” sources are contemplated?   

The conversion of the Cities’ voluntary programs into PR 4001 as a district regulation 
and potentially state and federal law if adopted into an approved SIP, will impose constitutional 
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or common law “gift of public funds” restrictions on federal and state grant funding currently 
relied upon by the Cities for emission reduction activities under their CAAP. 

To the extent the District expects the Cities to fund future programs, this demonstrates a 
lack of understanding of the Cities’ own governmental authority and obligations.  The Boards of 
Harbor Commissioners of the Cities are trustees for the Tidelands Trust funds they are entrusted 
to manage and have specific legal obligations to meet, including promotion of maritime 
commerce, navigation and fisheries and keeping their budgets in balance amidst a current global 
shipping economy with many dynamic and threatening competitive pressures to retain market 
share.  By what authority may the Harbor Commissioners impose taxes, assessments, and 
charges on users of the Harbor  Districts,  given  the  restrictions  of  various  state  laws,  
including, among others, Proposition 26? 

(d)  Specific Comments and Questions re “Project Description” and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the new Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

(i) Erroneous Characterization of Existing Emission Reduction Requirements:  The 
Introduction states, in the first sentence of the third paragraph on page 1-1, that Control Measure 
IND-01 “...does not call for additional emission reductions beyond those realized with existing 
regulations and emission reductions programs implemented at the Ports to date.”  This is an 
untrue statement.  The CAAP is only a planning document which specifically provides for 
discretionary future decisions to be made regarding implementation by each of the Cities’ 
respective Board of Harbor Commissioners, and the resolution adopting the CAAP update states: 

The CAAP is a living document intended to establish a process to 
develop solutions, not a static document binding the Ports to 
particular future actions….The CAAP is a planning document that 
identifies goals and potential implementation strategies to guide 
further actions, and as such does not constrain the discretion of 
either Board of Harbor Commissioners with respect to any 
particular action.2  

                                                 
2 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the City of Los 
Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor Commissioners of the City of 
Long Beach on November 22, 2010. 
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Not all individual Board actions that may be required in order to achieve the CAAP’s 
goals and activities have been adopted; in fact, many of these goals were stretch targets with 
uncertainty as to whether they could be achieved.  Control Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future discretionary, quasi-legislative actions 
that create potentially-conflicting authorities between the District, as regulator, and the Cities, as 
independent governmental agencies regulated by the District, so as to force the Cities to exercise 
their discretionary police power authority in a particular way.   The Constitution does not permit 
such usurpation of the Cities’ authority. 

(ii)  Misleading and Inaccurate References to “Port-Related” Sources of Emissions:  The 
new Initial Study and Recirculated NOP continue to describe PR 4001 in the misleading context 
of “port-related sources” of PM2.5 emissions, and as ensuring that emissions from “port-related 
sources” meet the targets included in the Final 2012 AQMP.  The term “port-related sources”, 
however, is not used in the federal Clean Air Act (“CAA”) or Health &Safety Code.  As 
described in the NOP, “port related sources” are mobile and vehicular sources (“ocean-going 
vessels, on-road trucks, locomotives, harbor craft, and cargo-handling equipment”).  Those 
actual “sources” of emissions are distinct from the geographic area in which they operate and are 
generally and comprehensively regulated by other State and federal agencies, not regional air 
quality districts. 

The District’s continued references to “port-related sources” of emissions are misleading 
and are no more accurate or descriptive than would be similarly generic references to “coastal-
related sources” or “County-related sources” or “Air District-related sources” of emissions. 

(iii).  Misleading Failure of the Project to Limit the Cities’ New Obligations to 
“Technically Feasible” Measures:  The previous Initial Study for PR 4001 at least made it clear 
that the District only intended to require the Cities to propose additional emission reduction 
methods for vessels, trucks, locomotives, etc., “to the extent cost-effective strategies are 
technically feasible and within the Ports’ authority.”  (Similar limitations on the Cities’ new 
obligations under the proposed ‘backstop measure’ are included in IND-01.)  However, the new 
Initial Study no longer includes any limitation to “technically-feasible” measures that could be 
required of the Cities (p. 1-1.)  This omission creates uncertainty about the District’s intentions 
as to the scope of PR 4001, i.e. whether it might be construed to be a “technology-forcing” 
regulation or not. 

(iv).  Inconsistent or Uncertain Emissions Reduction Targets.  The Introduction states, in 
the last paragraph beginning on Page 1-1, that the emission targets for “port-related sources” are 
those assumed in the 2012 AQMP emissions inventory.  The draft text of PR 4001 now purports 
to define “emissions target” by reference to page IV-A-36 of Appendix IV to the Final 2012 
AQMP.  The Cities raised questions during the Measure IND-01 adoption process regarding the 
District’s calculation of these targets, which are different from the emissions targets set under the 
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CAAP. Although the specific emission targets of the proposed Project do not appear at all in the 
NOP (which omission itself is a defect), the District has verbally advised the Cities and a 
working group on August 8, 2013, that the Rule will be such as to be triggered on set emission 
targets for 2014 and 2019.  Those comments, however, left the Cities and working group 
participants with many questions about how the District set the emissions inventory, particularly 
for 2019, which was not in the CAAP.  These examples are provided to illustrate that the Initial 
Study’s description of the applicable emission reduction targets to be covered by PR 4001 are 
uncertain, or inconsistent. 

P. 1-4 - Project Location 

The new Initial Study provides no finite “project location.”  It again refers to the 
District’s jurisdictional boundaries. It then states that “PR 4001 would apply to POLA and 
POLB, both of which are located within Los Angeles County.”  It is unclear if this was an 
attempt to state that the Project location would be Harbor Districts of the Cities.  The lack of 
clarity regarding the Project location is further compounded by the Rule’s reference to “sources 
not entering Port,” and by a new but vague reference to the effect that the unidentified “strategies 
proposed by the Ports” under compulsion of PR 4001 could extend the “project location”  
beyond Los Angeles County. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the two Ports? It remains unclear from this description whether the Project 
may have impacts or foreseeably result in actions being taken outside the geographic areas of the 
two ports.  This  may  have  jurisdictional  implications  which  cannot  be  evaluated  without 
additional information. 

Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in 
the Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-5 – Project Background 

The new Initial Study appears to recognize that distinct “emission sources at the Ports” 
such as vehicles, engines, ships, trains, trucks and other cargo-moving equipment operated by 
distinct tenants, users, and visitors of the ports are the intended targets of the Project’s emission 
reductions requirements.  It also acknowledges that the Ports themselves adopted the San Pedro 
Bay Ports Clean Air Action Plan (“CAAP”) in 2006, and further that emissions from these so-
called “port-related sources” have been “substantially reduced since 2006” as a result of 
collaborative and voluntary programs and regulations developed by both Ports.  (p. 1-6). 
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These acknowledgements raise again the question of the need or justification for the 
Project, or for the attempt by the District to foist the responsibilities for regulating emissions 
from such mobile or vehicular sources of emissions from state and federal agencies onto the 
Cities. 

Also, on Page 1-6, the new Initial Study states that the intent of PR 4001 is to “provide a 
backstop to the Ports’ actions” in case emission reductions “from port-related sources do not 
meet or are not on track to maintain the emissions targets...”  This appears to be an unauthorized 
change in the Project description and is not consistent with IND-01.  Also, notion that the 
District would be empowered by PR 4001 to enforce sanctions against the Cities if the District 
somehow deems that they are “not on track” to maintain targets is ambiguous, and without 
objective standards or legally-necessary procedural protections. 

Pp. 1-11  -- Technology Overview/Implementation Strategies 

The new Initial Study refers to some emission reduction strategies included in the CAAP, 
but the Initial Study does not explain how these may relate to proposed Rule 4001, or whether 
they should be considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff changes” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant programs.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Feasibility:  The new Initial Study abjures any consideration of technical feasibility or 
other concepts of “feasibility” despite CEQA’s recognition of feasibility as a critical limitation 
on environmental regulation.  The scope of the EA should be expanded to address the legal, 
technological and economic feasibility of the seven bulleted items listed in this section. 
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2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments on the Environmental Checklist 

The Recirculated NOP/IS relies on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the Project 
is adopted and implemented.  This is insufficient under CEQA, and under the District’s own 
rules.    (SCAQMD  Rule  110;  City  of  Redlands,  supra,  96 Cal.App.4th at 408-09; Sundstrom 
v. County of Mendocino (1988) 202 Cal.App.3d 296). 

The new NOP includes many statements that the PEA will rely on “conservative 
assumptions” about the possible environmental impacts of the Proposed Rule.  Reliance on any 
assumptions in CEQA analysis is unsound, and if assumptions are to be used, the District must 
explain why it would rely on “conservative” assumptions about the scope of impacts.  

Furthermore, it is contrary to the District’s response to comment #5-4 in the Final 
Program EIR, which indicates that “[t]he exact impacts resulting from the particular methods that 
will be used under Control Measure IND-01 can only be determined in the future as the measure 
is developed into a rule or regulation and adopted.”  

We appreciate that the new Initial Study has expanded the number of environmental areas 
to be studied in the eventual EA from the six (6) topics identified in the previous Initial Study to 
thirteen areas now recognized as being subject to potentially significant impacts if the Project is 
approved.  The new Initial Study now recognizes the following additional areas of potential 
environmental impact to be addressed in the EA:  (1) Aesthetics, (2) Biological Resources, (3) 
Cultural Resources, (4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) 
broadened evaluation of potential impacts and issues in the areas of Energy, Hazards and 
Hazardous Materials, Air Quality, and Transportation and Traffic. 

However, the new Initial Study continues to provide only superficial and inadequate 
discussion of the areas of environmental impact, and thus fails to properly indicate the necessary 
scope for the eventual EA.  Unless and until those areas are more fully addressed, the new 
NOP/IS still improperly limits the scope of the proposed EA, and still erroneously  exclude  
areas  requiring  further assessment. 

(b) Specific Comments on the Environmental Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 
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Even as to those areas that are now identified in the new Initial Study as having potential 
impacts, the new Checklist still errs by limiting the scope of the potential impacts identified for 
further study based on unfounded assumptions as to the environmentally benign intent behind the 
Project.  However, the law is clear that environmentally “benign” objectives for a project do not 
excuse non-compliance with CEQA and do not justify reliance on assumptions in lieu of 
evidence to demonstrate the absence of potential impacts.   See, e.g., California Farm Bureau v. 
California Wildlife Conservation Board (2006) 143 Cal.App.4th 173, 196, emph. added [State 
environmental agency violated CEQA by exempting environmentally beneficial habitat project 
from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the environment are 
immune from environmental review. [Citations.]” (Davidon Homes, supra, 54 Cal.App.4th 106, 
at p. 119; see, e.g., Dunn-Edwards Corp. v. Bay Area Air Quality Management Dist. (1992) 9 
Cal.App.4th 644 (disapproved on other grounds in Western States Petroleum Assn. v. Superior 
Court, supra, 9 Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted above, regarding Cities not 
being the “source” of emissions.  It is “the operational activities by the Ports’ tenants” [and other 
users of the area] that produce emissions (as the new Initial Study more accurately recognizes) 
and which should be the true District targets as the sources of emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed  by  the  District’s  2012  AQMP]  may  be  contingent  upon  the  Ports  taking  and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Page 2-5:  The new Initial Study makes reference to a “survey” of existing CEQA 
documents to try to identify projects “similar to the types of projects the Ports may choose to 
implement in an Emission Reduction Plan.”  It then suggests that “reasonably foreseeable 
projects” resulting from this survey will be evaluated in the EA.  While we respect these goals, 
we submit that the new Initial Study is vague as to what may be deemed to be “reasonably 
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foreseeable projects” warranting analysis in the EA, and would request that more objective 
criteria be provided. 

(1) Aesthetic Impacts: 

The brief discussion of “potentially significant” Aesthetic impacts in the new IS does not 
address many of the Cities’ prior comments on these impacts, and we reincorporate those 
comments. 

(2) Biological Resources: 

The new discussion of impacts on Biological Resources does not address the Cities’ prior 
comments re possible impacts on migratory birds and least terns, and we reincorporate those 
comments.    

(3) Energy: 

The new Initial Study section VI (c) must be expanded to also consider and analyze the 
shift from fossil fuels to alternative fuels or electrical powered technologies and increased 
reliance on such alternative fuels or electricity such that sufficient supply and emergency storage 
would be required in the event of a major disaster.  Also some types of emission control 
measures, facilities, or technologies contemplated by the Project could increase or shift demand 
for different types of energy or fuel usage.  Although “risk of upset” is not considered in the new 
Initial Study checklist.  The scope of the proposed EA should be expanded to include this 
additional analysis. 

(4)  Hazards and Hazardous Materials: 

In addition to our comments on the prior Initial Study, the new Initial Study section 
VIII(f) must be expanded to also consider and analyze the increase reliance on alternative fuels 
or electrical powered technologies that would require sufficient supply and emergency storage in 
the event of a major disaster. Although interference with emergency response plans was 
marginally addressed in this section, “risk of upset” is not considered in the new Initial Study 
Checklist.  The scope of the proposed EA should be expanded to include this additional analysis. 

(5) Land Use & Planning Impacts:   

The new IS now identifies Land Use and Planning as an area involving potential 
significant impacts, to be studied in the EA.   However, the new IS states that such impacts will 
be considered in the EA only “if the project conflicts with the land use and zoning designations 
established by local jurisdictions.”  This is insufficient. 
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We previously pointed out that the PR would cause conflicts with existing land use plans 
and policies, circulations plans, congestion management plans, etc.   The prior IS itself admitted 
that the Project would cause potentially significant impacts or conflicts with existing land use 
plans (but was only going to address them in the Transportation section).  This should be a 
definite area for evaluation in the EA, not a ‘conditional’ topic of study. 

We also note that the new Initial Study is internally inconsistent.  It makes the remarkable 
assertion (inexplicably placed in its discussion of impacts on Biological Resources, at p. 2-18) 
that “there are no provisions in the proposed project that would adversely affect land use plans, 
local policies, ordinances or regulations.  LAND USE AND OTHER PLANNING 
CONSIDERATIONS ARE DETERMINED BY LOCAL GOVERNMENTS AND NO LAND 
USE OR PLANNING REQUIREMENTS WOULD BE ALTERED BY THE PROPOSED 
PROJECT.”  We strongly disagree, as pointed out in our prior comments, which are 
incorporated. 

The measures contemplated in the Initial Study include the adoption of new “regulatory 
requirements,” new “impact fees” on the movement of cargo or sources, and changing the tariffs 
for use of the Harbor Districts – all of which would cause at least potential “conflicts” with 
applicable plans and policies.  (Cf., Orinda Ass’n v. Board of Supervisors (1986) 182 Cal.App.3d 
1145, 1169 [the CEQA requirements for initial study examination of non-conformity with 
existing land use plans are intended to allow lead agency to modify the Project to avoid 
inconsistencies with existing plans – not vice versa].) 

The Initial Study itself acknowledges that the Project is anticipated to cause “potentially 
significant impacts” or conflicts with “an applicable plan ... for the performance of the 
circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Also, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

The proposed Rule is apparently structured in a way that would impermissibly usurp the 
(non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 
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The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).)  The scope of the proposed EA should be expanded to include environmental 
analysis of all of these potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project- 
related subsequent amendments to the Cities’ plans, policies, and other land use regulations. 
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th  1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

(6) Transportation and Traffic Impacts 

The new Initial Study fails to adequately describe and analyze potential impacts to rail 
and marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car 
or air traffic is substantially altered” on page 2-45.  The new Initial Study erroneously considers 
vehicular traffic impacts to local roadways. 

Socioeconomics Analysis 

The proposed EA needs to include a broad-based analysis of the socioeconomic effects of 
Proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064€ and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd433,445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, business and operations that while located outside 
of the Harbor Districts are dependent upon the flow of cargo for their continued operations. 
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This CEQA analysis of the socioeconomics effects of PR 4001 in the proposed PEA 
would be separate from, and in addition to, the assessment of socioeconomic impacts of the 
proposed Rule that the District is required to prepare in compliance with Health & Safety Code  
§ 40728.5 and § 40440.8. 

D.  Conclusion: 

The current version of the Recirculated NOP/IS still fails to comply with CEQA or with 
the District’s own Rules for environmental review, and fails to properly provide an adequate 
“scope” for the eventual Environmental Assessment to be prepared for analysis of the Proposed 
Rule 4001.  The Initial Study must therefore be revised, corrected, and re-circulated with all of 
the descriptions and other content required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed and fails to identify any potentially feasible alternatives to the Project.  
Consequently any ensuing environmental review will be limited in a way that erroneously fails to 
provide the relevant decision-makers, affected public agencies, residents and the public generally 
with sufficient evidence and analysis of all potential impacts from the Project as a whole, or of 
all potentially feasible mitigation measures or appropriate Project alternatives as required by 
CEQA. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.   We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency. 
For the COLB, the contact persons are as follows: 
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Matthew Arms 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 (562) 283-7100 
e-mail: matthew.arms@polb.com 

With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 

M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 

David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, Suite 200 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
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With a copy to: 

Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 

 

We appreciate your consideration. Thank you. 

 

Sincerely, 

  
Matthew Arms     Christopher Cannon 
Acting Director of Environmental Planning  Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 
 
 
Attachments:   
 
 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
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cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 
 Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, U.S. EPA, Region 9 
 Deborah Jordan, Director, Air Division,  U.S. EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 
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August 21, 2013 
 

 

 

 

VIA ELECTRONIC MAIL - bradlein@aqmd.gov 
VIA FACSIMILE - (909) 396-3324 
 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, CA 91765-4178 

 

Re: Notice of Preparation and Initial Study 
Proposed Rule 4001:  “Backstop to Ensure AQMP Emission Targets Are Met 
At Commercial Marine Ports” 

SCAQMD File No. 0722013BAR 
SCH No.  2013071072 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed 
Environmental Assessment 

Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

We appreciate this opportunity to submit comments on the Notice of Preparation 
(“NOP”) and the accompanying Initial Study prepared in connection with the District’s 
consideration of the proposed project entitled “Rule 4001: Backstop to Ensure AQMP Emission 
Targets Are Met At Commercial Marine Ports” (the “Project”) on behalf of the City of Long 
Beach acting by and through its Harbor Department (referred to herein as “COLB”) and the City 
of Los Angeles acting by and through its Harbor Department (“COLA”, collectively with COLB, 
the “Cities”). 

As environmental leaders nationwide, the Cities have achieved tremendous success in 
obtaining substantial emissions reductions from their joint San Pedro Bay Ports Clean Air Action 
Plan (“CAAP”) and other air quality measures implemented under the Cities’ initiatives.  The 
Cities continue to be supportive of projects and programs that are intended to contribute to 
improvement of air quality and promote other environmental values.  However, the Cities must 
fundamentally disagree with the District’s current proposal to unnecessarily convert an effective 
voluntary plan, built on multi-agency and industry cooperation, into potentially punitive 
regulations imposed unlawfully on the Cities.  The Cities have previously sought to make the 
District aware of the serious concerns and objections to this approach.  The Cities incorporate by 
reference their previous comments on the 2012 Air Quality Management Plan (“AQMP”) 

teramoto
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ATTACHMENT 7.



Ms. Barbara Radlein 
August 21, 2013 
Page 2 
 

 

Measure IND-01 Backstop Measure for Indirect Sources of Emissions from Ports and Port-
Related Facilities (“Measure IND-01”) as comments on the proposed Project.  The Cities’ 
comments on Measure IND-01 are Attachment “A” to this letter. 

We are also mindful that the California Environmental Quality Act (“CEQA”) calls for 
public review, critical evaluation, and comment on the scope of the environmental review to be 
conducted prior to approval of proposed projects.  Such review and critique is particularly 
important where, as here, it is anticipated that the proposed Project will have substantial impacts 
on and conflict with the authorities of other public agencies.  Thorough identification of the 
proposed Project, and candid disclosure of all phases of the Project and their potential impacts, is 
essential to assure that the proposed Project will be planned and implemented in conformity with 
established community plans and policies, and that environmental review is conducted with full 
consideration of all potentially significant environmental impacts, mitigation measures, and 
alternatives.  In addition, it will be important to consider the impacts of the proposed Project on 
the San Pedro Bay Ports’ communities, missions, facilities, and operations.  The District must 
therefore provide a meaningful opportunity for informed public review of and comment on a 
well-defined project. 

In that context, we respectfully submit the following comments regarding the NOP for 
this “Project” as well as questions, concerns and objections related to the omissions of critical 
information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s NOP. 

A. General Comments on the Initial Study 

While we recognize the effort that has gone into preparation of the current Initial Study, it 
is apparent that the Initial Study does not provide the information, evidence, or analysis required 
under CEQA.  The Initial Study thus fails to fulfill its critical role as mandated by CEQA in 
educating the public generally, other affected regulatory agencies and governments, such as the 
Cities, or the officials and Board of the District, as to the potential environmental significance 
and impacts of the proposed Project. 

The necessary contents for an adequate initial study are described in the CEQA 
Guidelines (14 C.C.R. §15063, subd. (d)).  An initial study must “contain in brief form: 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting; 

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . . ; 
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(4) A discussion of ways to mitigate the significant effects identified, if any; 

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls; 

(6) The name of the person or persons who prepared or participated in the initial 
study.” 

An initial study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or project 
approval.  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, [invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”].) 

It is therefore respectfully urged that the Initial Study (and the related NOP) be revised, 
corrected, and recirculated for public review and comment before the District proceeds with any 
further action or EA in connection with the proposed Project. 

The CEQA Guidelines contemplate that an initial study is to be used in defining the 
scope of environmental review (Guidelines, Sections 15006(d), 15063(a), 15143).  However, as a 
result of the omissions, open questions, and deficiencies in the Initial Study as noted below, it 
appears to have unduly narrowed the District’s proposed scope of environmental assessment, and 
to have caused the NOP to erroneously exclude critical issues and topics from the proposed 
scope of the EA. 

The comments on the current Initial Study included in this letter are organized in the 
same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
followed by comments on “Chapter 2 – Environmental Checklist.”  The comments are limited to 
those matters that appear in the current version of the Initial Study, and we reserve the right to 
provide further comments in the event that additional or different information about the proposed 
Project becomes available, or the District provides a revised and CEQA-compliant Initial Study. 

B. Request for Revision of NOP and Re-Circulation of Revised NOP/IS To 
Include a Legally-Adequate “Project” Description and Text of Proposed 
Rule 4001 

It is essential that the NOP and the Initial Study be revised to include an adequate 
“project description” including the text of the proposed Rule that is the “project” before the 
public, or the Cities, can be expected to provide comments and input. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed the very same concern over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 



Ms. Barbara Radlein 
August 21, 2013 
Page 4 
 

 

Final Program EIR, the District stated: “The exact impacts resulting from the particular methods 
that will be used under Control Measure IND-01 can only be determined in the future as the 
measure is developed into a rule or regulation and adopted.”  The District also committed, in its 
response to the same comment #5-4 in the AQMP Final Program EIR, that “further details 
regarding the future requirements [a Rule implementing Control Measure IND-01] will be 
determined more appropriately during the rule development process.”   

The District has already commenced the rule development process.  However, it has not 
yet provided even a draft of the proposed Rule 4001.  To the contrary, at a public meeting held 
on August 8, 2013, the District’s staff announced that the Rule will be developed after various 
public meetings with a “Rule 4001 working group,” with a goal of releasing a draft of the Rule 
on August 28, 2013.  Such a deferred release date for the “draft” of the proposed Rule would be 
one week after the deadline for comments on this NOP.  The details and text of the promised 
Rule must be developed and disclosed before the “particular methods” and “exact impacts” 
anticipated may be analyzed or the subject of comment.  Accordingly, it is still not possible for 
the District to proceed with appropriate project-level CEQA review or to issue an accurate 
NOP/IS at this stage if the details of proposed Rule 4001 are under development. 

It is necessary that the current NOP and Initial Study be revised to include a revised 
“Project” Description, to incorporate the text of the draft Rule 4001 in detail, and to recirculate 
the revised documents for public review.  A new set of public meetings, including a new 
“scoping meeting” should be scheduled to provide the public with sufficient time and 
opportunity to comment on the scope and adequacy of the revised NOP/IS. 

C. Comments on the Initial Study 

1. Chapter 1 of the Initial Study -- Inadequate “Project” Description 

(a) Deficient “Project” Description – In General 

The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.  
The absence of such a clear description of the proposed Project inherently prevents the Initial 
Study from facilitating meaningful review and analysis of the proposed Rule 4001, and violates 
the requirements of CEQA.  (See, e.g., CEQA Guidelines, Section 15124; Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.) 

The Initial Study does not include or even describe the text of the proposed Rule that is 
supposed to be the “Project.”  The section of the Initial Study that purports to “describe” the 
Project, “PR 4001,” includes nothing more than summaries of “key concepts provided in the 
2012 AQMP Control Measure IND- 01.”  Those summaries and “concepts” are insufficient to 
describe the Project itself, and prevent effective public review and comment.  Moreover, since 
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the 2012 AQMP Control Measure IND- 01 has already been adopted, it is perplexing that the 
District would use that measure as a substitute for the Project description. 

The Initial Study does not provide a description of how the proposed Rule would work.  
It fails to describe reasonably foreseeable activities or actions of other agencies in response to or 
associated with the proposed Rule.  This Initial Study suggests, instead, that the intent of 
proposed Rule 4001 would be to delegate the District’s responsibilities for regulating or reducing 
emissions of NOx, SOx, and PM2.5 air emissions to other agencies, specifically the public 
officials governing the ports of Long Beach and Los Angeles, and appears to imply that any 
informed public discussion and environmental review on this course of action be deferred until 
those other agencies attempt to “comply” with the District’s proposed, but unarticulated, new 
Rule 4001 at some point in the future.  Such an approach, however, is inconsistent with, and in 
violation of, many fundamental rules and policies required by CEQA (e.g., failure to identify and 
analyze the whole of the project, improper project “segmentation,” improper deferral of impact 
analysis and mitigation, failure to identify and evaluation project alternatives, etc.). 

The importance of providing an accurate and informative project description in an Initial 
Study was re-emphasized in Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 267, emph. 
added: 

“The initial study must include a description of the project.” (City of 
Redlands, supra, 96 Cal.App.4th at pp. 405–406, fns. omitted.) “Where an agency 
fails to provide an accurate project description, or fails to gather information and 
undertake an adequate environmental analysis in its initial study, a negative 
declaration is inappropriate. [Citation.] An accurate and complete project 
description is necessary to fully evaluate the project's potential environmental 
effects. [Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.) 

“The scope of the environmental review conducted for the initial study must 
include the entire project.” (Tuolumne County Citizens for Responsible Growth, 
Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1222.) Thus, a correct 
determination of the nature and scope of the project is a critical step in complying 
with the mandates of CEQA. (Tuolumne County Citizens, supra, at p. 1222.) 

The Initial Study currently falls far short of these requirements in describing the proposed 
Project, and thus falls equally short of serving the “public awareness” purposes described above 
and mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency's action.  
(Silveira  v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.) 
“Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal's benefit against its environmental cost, 
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consider mitigation measures, assess the advantage of terminating the 
proposal . . . and weigh other alternatives in the balance.”  (County of Inyo v. City 
of Los Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 407–
408.) 

The Initial Study (p. 1-5) indicates that “the approaches and concepts considered in this 
NOP/IS may be subject to change” based on comments from the working group.  In light of the 
District’s initiative in forming a “working group” of interested participants to help formulate the 
proposed Rule, and thereby provide an actual “project description,” it would be more appropriate 
to undertake CEQA analysis and compliance after the actual Rule is developed.  Furthermore, it 
is premature for the District to assume or conclude that any changes received from the working 
group as well as comments received relative to this NOP/IS will all be within the scope of the 
analysis in the NOP/IS. 

In brief, the NOP/IS erroneously limits the scope of the analysis and inherently calls for 
impermissible speculation or impossible prescience on the part of the Cities or other members of 
the concerned public to undertake effective analysis of the proposed Project, or to provide 
meaningful comments as to the scope of review of the Project, until and unless the District 
provides an adequate description of the “Project.” 

(b) Specific Comments and Questions re “Project Description” 
and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

The Introduction states, in the first sentence of the third paragraph on page 1-1, that 
Control Measure IND-01 “...does not call for additional emission reductions beyond those 
realized with existing regulations and emission reductions programs implemented at the Ports to 
date.”  This is an untrue statement.  The CAAP is only a planning document which specifically 
provides for discretionary future decisions to be made regarding implementation by each of the 
Cities’ respective Board of Harbor Commissioners, and resolution adopting the CAAP update 
states:  “The CAAP is a living document intended to establish a process to develop solutions, not 
a static document binding the Ports to particular future actions….The CAAP is a planning 
document that identifies goals and potential implementation strategies to guide further actions, 
and as such does not constrain the discretion of either Board of Harbor Commissioners with 
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respect to any particular action.”1  Not all individual Board actions that may be required in order 
to achieve the CAAP’s goals and activities have been adopted, many of which goals were stretch 
targets with uncertainty as to whether they could be achieved.  Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future actions that create potentially-conflicting 
authorities between the District, as regulator, and the Cities, as independent governmental 
agencies regulated by the District, so as to force the Cities to exercise their discretionary police 
power authority in a particular way.  The Constitution does not permit such usurpation of the 
Cities’ authority. 

The Introduction states, in the last paragraph beginning on Page 1-1, that the emission 
targets for port-related sources are those assumed in the 2012 AQMP emissions inventory.  The 
Cities raised questions during the Measure IND-01 adoption process regarding the District’s 
calculation of these targets, which are different from the emissions targets set under the CAAP. 
Although the specific emission targets of the proposed Project do not appear at all in the NOP 
(which omission itself is a defect), the District has verbally advised the Cities and a working 
group on August 8, 2013, that the Rule will be such as to be triggered on set emission targets for 
2014 and 2019.  Those comments, however, left the Cities and working group participants with 
many questions about how the District set the emissions inventory, particularly for 2019, which 
was not in the CAAP.  These examples are provided to illustrate that the NOP’s description of 
the proposed Rule is not only flawed but missing altogether. 

P. 1-3 - Project Location 

The Initial Study provides no finite “project location.”  It describes the District’s 
jurisdictional boundaries.  It then states that “PR 4001 would apply to POLA and POLB, both of 
which are located within Los Angeles County.”  It is unclear if this was an attempt to state that 
the Project location would be Harbor Districts of the Cities.  The lack of clarity regarding the 
Project location is further compounded by the Rule’s reference to “sources not entering Port 
properties.”  During the August 14th Scoping Meeting, Mr. Hogo attempted to clarify this 
reference by referencing an undefined area outside of but near the two Harbor Districts.  
Unfortunately, Mr. Hogo’s statement did not clarify the proposed Project’s location. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the Harbor Districts of the Cities?  It is unclear from this description whether 
the Project may have impacts or foreseeably result in actions being taken outside these Harbor 
Districts.  This may have jurisdictional implications which cannot be evaluated without 
additional information. 

                                                 
1 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the 
City of Los Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor 
Commissioners of the City of Long Beach on November 22, 2010. 
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Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in the 
Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-4 – Project Background 

The Initial Study’s description of the “Project Background” implies that the two Cities’ 
ports themselves actually conduct cargo operations.  For example, the text states that the COLA 
“serves approximately 80 shipping companies.”  This illustrates a fundamental lack of 
understanding by the District of how ports work. There are two types of business models of 
ports: some are “operating ports,” that conduct cargo operations directly, such as the Port of 
Charleston, South Carolina and some are “landlord ports,” such as the Ports of Los Angeles and 
Long Beach, that merely lease wharves and land to operators who conduct cargo operations. 

The Ports of Los Angeles and Long Beach are not, “the single largest fixed source of air 
pollution in Southern California.”  The EA should clarify that the referenced sources of air 
emissions are the vehicles, engines, ships, trains, trucks and other cargo-moving equipment 
operated by distinct tenants, users, and visitors of the ports, not the Harbor Districts or the Cities. 

P. 1-5 – Legal Authority for PR 4001 

The Initial Study suggests that if the (unspecified) “backstop measure” that would be 
mandated under PR 4001 “becomes effective,” then the new Rule would require the Cities to 
take (unspecified) action “to develop and implement plans to get back on track” regarding 
attainment of emissions targets.  Under what legal authority does the District believe that its 
proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and the 
Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular ways to 
achieve District objectives? 

Measure IND-01 was prominently referred to as an “indirect source rule.”  The current 
general references to proposed Rule 4001 in the NOP/IS have lost all mention of an “indirect 
source rule.”  However, the references to proposed Rule 4001 do not cite to any authority the 
District is relying on for its processing of the proposed Rule.  This should be corrected so that the 
public can comment on whatever legal authority may be invoked by the District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?  If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not permitted 
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to do indirectly that which they are prohibited from doing directly]; Graber v. City of Upland 
(2002) 99 Cal.App.4th 424, 434 [same].) 

P. 1-5 – Call for Cities to Regulate Off-Site “Sources” 

The Initial Study indicates that the District will be inviting and considering proposals, as 
part of this “Project,” regarding potential measures for the Cities to adopt and implement to try to 
reduce emission from sources not entering onto port properties.  What does this mean?  What 
legal authority might the Cities have to try to regulate off-site sources that do not come within the 
jurisdiction of the respective Harbor Commissions?  (Municipal police power authority may 
generally be exercised only within the territorial boundaries of their jurisdiction, and the Boards 
of Harbor Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off-
site “sources?” 

Until such options are identified, shown to be legally authorized and technically feasible, 
how can the CEQA analysis for proposed Rule 4001 be undertaken? 

P. 1-6 – First Bullet – Imposing “Requirements” on the Cities? 

The Initial Study indicates that if proposed Rule 4001 becomes effective the Cities 
“would be required to submit an emissions reduction plan to address the emissions reduction 
shortfall.” 

As noted above, this raises questions as to the intent and legal authority behind the Rule.  
Has the District identified legal authority for a rule that would require other governmental 
agencies (the Boards of Harbor Commissioners for the respective Cities) to exercise their 
legislative discretion/authority in any particular manner?  Does the District intend to reserve to 
itself some authority to approve or disapprove any such plans submitted by the Cities? 

What is the consequence of disapproval by the District? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

P. 1-6 – Second Bullet -- Funding 

This bullet point implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.  Would 
such funding be provided by the District?  What other “funding” sources are contemplated?  Will 
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there be constitutional or common law “gift of public funds” restrictions on funding imposed on 
the Cities for activities under their CAAP if Rule 4001 makes CAAP compliance a potential state 
or even federal regulation? 

Are the Cities expected to fund these programs from Tidelands Funds?  By what 
authority may the Harbor Commissioners impose taxes, assessments, and charges on users of the 
Harbor Districts, given the restrictions of various state laws, including, among others, 
Proposition 26? 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority or feasibility raises more questions than it answers.  
Whatever types of “emissions reduction plans” may be anticipated by proposed Rule 4001 
should identified by the District in the NOP/IS so that the feasibility and legality of such 
approaches can be evaluated as part of the environmental assessment for the Project. 

Pp. 1-6 – 1-7  -- Technology Overview/Implementation Strategies 

This refers to some emission reduction strategies included in the CAAP, but the Initial 
Study does not explain how these may relate to proposed Rule 4001, or whether they should be 
considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff change” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant program.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Pp. 1-10 – 1-11  -- Imposition of “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.”  
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 
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Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.  Moreover, if there were to be a 
“shortfall” in attaining the targets, it could well be due to factors not caused or controlled by the 
Cities, and not due to any actions or derelictions on the part of the Cities or their tenants or users. 

Other issues:  How would a “shortfall” be measured or determined?  Would any such 
“shortfall” be allocated to sources or causes bearing some actual responsibility for the lack of 
attainment?   How would it be “allocated” between the Cities?  Would 
uncontrollable/unforeseeable factors resulting in all or part of a shortfall be excluded from 
whatever obligation may be imposed on the Cities? 

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

Footnote 6 (on page 1-11)  

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

P. 1-11 -- Technologies 

The EA should be expanded to address the legal, technological and economic feasibility 
of the seven bulleted items listed in this section. 

P. 1-12 -- Alternatives 

No alternatives have been identified for study in the NOP/IS.  Instead, it merely commits 
the District to “discuss and compare alternatives” in the future, as part of the Draft EA. 

It also suggests the District is looking to the public or other agencies to identify 
“alternatives” during the scoping process.  As previously explained however, how can 
alternatives realistically be suggested when the Project itself has not been identified or 
described? 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
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regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001. In particular, an analysis should be conducted of the grant funding that 
would be available under the No Project Alternative that would not be available if the proposed 
Project constitutes regulation, and the environmental impact if grant funding necessary to make 
certain actions economically feasible is no longer available under the proposed Project.  If the 
District’s position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 

In light of the technical complexities of the issues and the ambiguities as to what the 
District is actually seeking to accomplish by way of proposed Rule 4001, it seems unreasonable 
to expect others to develop the project alternatives.  One suggested alternative would be for the  
District to formulate its own “backstop” measures and strategies for addressing any shortfall in 
emission reduction targets, relying on the District legal authority, expertise and resources, rather 
than pursuing proposed Rule 4001, which appears to be an attempt to rely upon presumed 
authority of the Cities.  Another suggested alternative would be, the memorandum of 
understanding approach that was suggested by the Cities and proposed by staff as an alternative 
to Measure IND-01. 

(c) Other Comments on Chapter 1 - “Project Description” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project.   

While the CEQA Guidelines do not specially define “environmental setting” with regard 
to an initial study, they do explain, in regard to EIR preparation, that the “environmental setting” 
must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced, from both a local and regional perspective. This environmental setting will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.”  (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and ‘the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The Initial Study here improperly fails to describe “the entire Project” and fails to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails to address or to provide information and analysis 
relating to the environmental impacts of the anticipated “subsequent approvals,” “discretionary 
permits” and amendments to the Cities’ plans and regulations that appear to be proposed as parts 
of the Project, or the physical environmental effects of social or economic impacts that may 
result from those anticipated and apparently necessary changes in land use regulations.”   
(Guidelines § 15063.)  Such anticipated and intended actions by other governmental agencies 
thus appear to be part of this Project, and must be identified and evaluated in the Project EA, 
along with their potential impacts.  As such, we reiterate our prior comment on the Draft 2012 
AQMP Program EIR dated October 22, 2012 where it is stated that the District has failed to fully 
disclose the details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA 
analysis.   

Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.  Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 
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Communities for a Better Environment v. South Coast Air Quality Management District (2010) 
48 Cal.4th 310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)   The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used.  
In many places the Initial Study compares the anticipated “impacts” of adopting proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (8/5/2013,  No. S202828) ___ Cal.4th ___, indicates 
that the baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”  (Slip 
Opinion, p. 11), it does not detract from the rule that the Initial Study must accurately and 
consistently describe the baseline being used.  Nor does it permit the use of “future conditions” 
in the absence of a showing of unusual circumstances.  The Initial Study in this case does 
neither. 

For each of these fundamental reasons, the NOP/IS should be rescinded in order that it 
may be revised, completed and corrected to meet CEQA requirements. 

2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments and Questions on the Environmental 
Checklist 

The NOP/IS apparently relied on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the 
(inadequately-described) Project is adopted and implemented.  This is insufficient under CEQA, 
and under the District’s own rules.  (SCAQMD Rule 110; City of Redlands, supra, 96 
Cal.App.4th at 408-09; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296).  
Furthermore, it is contrary to the District’s response to comment #5-4 in the Final Program EIR, 
which indicates that “[t]he exact impacts resulting from the particular methods that will be used 
under Control Measure IND-01 can only be determined in the future as the measure is developed 
into a rule or regulation and adopted.” 
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The NOP/IS currently indicates that the scope of the proposed EA for this “Project” will 
be limited to the six topics listed at p. 2-2.  Compliance with CEQA, however, would require not 
only a new and corrected Initial Study, providing an adequate “Project description” but also a 
more comprehensive EA that addressed additional areas of potentially significant impact, 
including (without limitation): (1) Aesthetics, (2) Biological Resources, (3) Cultural Resources, 
(4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) broadened evaluation of 
potential impacts and issues in the areas of Energy, Hazards and Hazardous Materials, Air 
Quality, and Transportation and Traffic. 

Unless and until those areas are more fully addressed, the NOP/IS appears to improperly 
limit the scope of the proposed EA, and to erroneously exclude areas requiring further 
assessment. 

(b) Specific Comments and Questions on the Environmental 
Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 

More specific questions and comments follow: 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted on page 1-4 regarding Cities 
being the source of emissions.  The geographic location itself does not produce emissions.  It is 
the users of the area that produce impacts.   The users of the two ports are the owners and 
operators of the ships, trains, trucks and equipment which the District targets as the sources of 
emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed by the District’s 2012 AQMP] may be contingent upon the Ports taking and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Second Paragraph, Last Sentence:  Same comment as page 1-5. 
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Third Paragraph.  The NOP/IS states that the checklist responses focus on “the above 
mentioned actions.”  This is extremely vague.  Is the reference intended to be the items 
referenced in the paragraph immediately above, or in the earlier pages? 

Identification of precisely what measures are being assumed or proposed in proposed 
Rule 4001 is essential to being able to review the Initial Study. 

Aesthetics  -- P. 2-5 

Discussion of I a), b) and c).  The Initial Study suggests that “because PR 4001 would 
implement IND-01” the District may simply assume that this Project would not be expected to 
generate significant adverse aesthetics impacts.  However, given that the measures that would be 
used to implement IND-01 are not identified, the Initial Study does not provide evidence to 
demonstrate that proposed Rule 4001 has no potential for impact.  To the contrary, the Initial 
Study admits that “PR 4001 will primarily affect operations at two ports” and but then simply 
assumes from the industrial and commercial zoning of the Harbor Districts that there could not 
be a potential for impacts on “scenic vistas” nor any potential degradation of the visual character 
of the areas around the Harbor Districts. 

The Initial Study fails to describe the environmental setting and include any evidence or 
analysis to support its assumption that whatever is done to implement proposed Rule 4001 would 
“likely easily blend in” with the surrounding activities, especially since what would be done to 
implement the Rule is not yet known.  Specifically, the Initial Study fails to identify or even 
describe known visual resources such as John S. Gibson Boulevard, Harbor Boulevard, and the 
Vincent Thomas Bridge, all of which are designated as local scenic highways in the San Pedro 
and Wilmington-Harbor City Community Plans.  There are many historic and cultural resources, 
both listed and found eligible for listing through surveys, that contribute to the visual setting and 
character of the Harbor Districts and if modified, through obstruction, alteration, or demolition 
could have a negative aesthetic impact.  Without a clearly defined project, project location, or 
description of the environmental setting, it is not possible to conclude that any port modifications 
will have little or no noticeable effect on adjacent areas and would blend in with the visual 
setting. 

The Initial Study indicates that “Control devices may include hoods or bonnets on ship 
exhaust stacks to capture emissions and are expected to be as high as 80 feet (POLB, 2006)” and 
concludes that “these control devices would be similar to other structures used within the heavily 
industrialized portions of the Ports…”  First, the “POLB” citation is missing in the list of 
references.  Second, it is speculative and erroneous to assume that control devices as high as 80 
feet would have “no visual impact” without knowing the location, dimensions, color scheme or 
critical viewpoints.  No such analysis has been considered here and the impact is dismissed with 
no evidence to support the conclusion. 
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The last sentence of the first paragraph (on p. 2-6; I. d) suggests there are no residential 
areas “next to” the Harbor Districts, and thus the Initial Study may dispense with analysis of 
light and glare impacts.  It is evident however that was an inaccurate assumption given the 
residential communities of San Pedro, Wilmington and Long Beach located adjacent to the 
Harbor Districts.  This is also contradictory to the description of surrounding land uses and 
setting on page 2-1 which indicates “potentially residential.”   

The Initial Study further errs by dispensing with environmental analysis or evidence, 
simply because of the (assumed) beneficial air quality goals of proposed Rule 4001.  The law is 
clear that environmentally “benign” objectives for a project do not excuse non-compliance with 
CEQA and do not justify reliance on assumptions in lieu of evidence to demonstrate the absence 
of potential impacts.  See, e.g., California Farm Bureau v. California Wildlife Conservation 
Board (2006) 143 Cal.App.4th 173, 196, emph. added [State environmental agency violated 
CEQA by exempting environmentally beneficial habitat project from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the 
environment are immune from environmental review. [Citations.]” (Davidon 
Homes, supra, 54 Cal.App.4th 106, at p. 119; see, e.g., Dunn-Edwards Corp. v. 
Bay Area Air Quality Management Dist. (1992) 9 Cal.App.4th 644 (disapproved 
on other grounds in Western States Petroleum Assn. v. Superior Court, supra, 9 
Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

This topic should not be dismissed.  Given the nature of proposed Rule 4001, it cannot be 
determined that its implementation would have no impact on aesthetics.  The EA therefore 
should include “Aesthetics” as a potentially impacted area of study. 

Air Quality  -- P. 2-11, Discussion 

In the first paragraph (p. 2-11), last sentence, the stated assumption is speculative given 
there is no information about what physical changes to the environment proposed Rule 4001 will 
entail.  There is no evidence to support the assumption in the Initial Study that proposed 
Rule 4001 would be identical to Measure IND -01 or have identical (previously-studied) impacts 
on air quality. 

P. 2-11, III.a 

The first paragraph, last sentence, again raises the question of why it should become the 
obligation of the Cities to take actions on their own to fulfill the obligations of the District for 
reaching emissions reductions targets?  What is the legal authority for this shifting (or 
delegation) of the District’s air quality responsibility? 
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In the second paragraph, the Initial Study relies on an assumption that “the Port” would 
be installing control equipment.  Again, this erroneously confuses the Harbor Departments of the 
Cities with the operators of vessels, vehicles, and equipment.  The Harbor Boards serve as 
trustees of tideland assets. 

The conclusion in this section assumes that the undefined strategies and approaches 
suggested in conceptual description of proposed Rule 4001 will be successful.  That is dependent 
on the feasibility of the approaches, which must be identified and assessed.  Therefore, this topic 
should be analyzed in the EA. 

P. 2-12, III.b, c, and g 

Given the total lack of information regarding what proposed Rule 4001 would entail and 
whether it’s implementation is feasible, it is premature to assess impacts in this category.  These 
details must be provided and these topics should also be identified and assessed in the EA. 

P. 2-13, III.e 

There is no factual basis in the Initial Study upon which to conclude that implementation 
of proposed Rule 4001 would not create any odor issues and therefore need not be studied.  It is 
premature to dismiss this area of analysis given the lack of information currently available 
regarding the Project. Furthermore, the Initial Study analysis only applies to construction odors 
and ignores any potential odors that may occur during long-term operations. 

The NOP should be amended to make clear that at least these additional areas of potential 
impacts on air quality should also be identified and assessed in the EA. 

Biological Resources – P. 2-14 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to biological resources, including least terns and migratory birds. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on biological resources. 

Cultural Resources – P. 2-16 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to cultural resources.  Not all areas within the Harbor Districts are devoid of cultural 
resources or have cultural resources that have been previously disturbed, as concluded in the 
Initial Study on page 2-18 in section V(b), (c), and (d).  There are known recorded historic and 
prehistoric sites throughout the Harbor Districts.  For example, see COLA’s website at 
http://www.portoflosangeles.org/idx_history.asp.  Without knowing the location and extent of 
ground disturbance from possible construction activities associated with proposed Rule 4001, it 
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is speculative to assume that no significant adverse cultural resources impacts are expected from 
implementing proposed Rule 4001.  The conclusion in the Initial Study is unsupported and lacks 
evidence or facts to support the findings. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on cultural resources. 

Energy – P. 2-18 

The Initial Study section VI(c) must be expanded to also consider and analyze the shift 
from fossil fuels to alternative fuels or electrical powered technologies and increased reliance on 
such alternative fuels or electricity such that sufficient supply and emergency storage would be 
required in the event of a major disaster.  Also, some types of emissions control measures, 
facilities, or technologies contemplated by the Project could increase or shift demand for 
different types of energy or fuel usage.  Although “risk of upset” is not considered in the Initial 
Study checklist, it should be cross referenced here and addressed in the Hazards section of the 
Initial Study. 

The scope of the proposed EA should be expanded to include this additional analysis. 

Hazards and Hazardous Materials – P. 2-24 

The Initial Study section VIII(f) must be expanded to also consider and analyze the 
increased reliance on alternative fuels or electrical powered technologies that would require 
sufficient supply and emergency storage in the event of a major disaster.  Although interference 
with emergency response plans was marginally addressed in this section, “risk of upset” is not 
considered in the Initial Study checklist.   

The scope of the proposed EA should be expanded to include this additional analysis. 

Land Use and Planning – P. 2-34 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
inconsistencies between the proposed Project and the existing and applicable land use plans and 
policies. 

The Initial Study erroneously claims that “there are no provisions in PR 4001 that would 
affect land use plans, policies, or regulations.”  (P. 2-34.)  The Initial Study does not support that 
conclusion with any substantial evidence. 

First, the NOP/IS fails to identify any of “the provisions of PR 4001” so the statement 
cannot be supported or evaluated. 
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Second, and more importantly, however, the Initial Study repeatedly references 
“implementation strategies,” “plans” and other new measures that it anticipates the Cities will be 
required to enact if proposed Rule 4001 becomes effective.  Presumably this is because of 
inconsistencies between the existing plans and policies and the requirements of the new Rule.  
(See, e.g., pages 1-6 through 1-11.)  The measures contemplated in the Initial Study include the 
adoption of new “regulatory requirements,” new “impact fees” on the movement of cargo or 
sources, and changing the tariffs for use of the Harbor Districts – all of which would cause at 
least potential “conflicts” with applicable plans and policies.  (Cf., Orinda Ass’n v. Board of 
Supervisors (1986) 182 Cal.App.3d 1145, 1169 [the CEQA requirements for initial study 
examination of non-conformity with existing land use plans are intended to allow lead agency to 
modify the Project to avoid inconsistencies with existing plans – not vice versa].) 

Third, the Initial Study itself acknowledges that the Project is anticipated to cause 
“potentially significant impacts” or conflicts with “an applicable plan ... for the performance of 
the circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Fourth, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

Fifth, the proposed Rule is apparently structured in a way that would impermissibly usurp 
the (non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 

The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).) 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project-
related subsequent amendments to the Cities’ plans, policies, and other land use regulations.  
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
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project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

Noise – P. 2-36 

The NOP/IS acknowledges that approval of the Project and “triggering” of the PR 4001 
could result in the construction or installation of new control equipment.  The Initial Study 
improperly dismisses the potential noise impacts from such work as “not expected to be in 
excess of current operations.”  There is no substantial evidence in the Initial Study to justify such 
assumptions. 

Similarly, there is no evidence cited in the Initial Study to support its further assumption 
that additional permanent noise impacts anticipated from the operations of new control 
equipment would not “substantially increase ambient operational noise levels in the area.” 

This section of the Initial Study is littered with mere “expectations” unsupported by any 
evidence regarding the magnitude of new noise impacts, even though such new impacts are 
anticipated by the Initial Study.  Nor is there any analysis of the potential for significant adverse 
impacts from new noise generators related to the Project. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding these anticipated new noise impacts, 
alternatives, and possible mitigation measures. 

Public Services – P. 2-39 

The Initial Study assumes that the Project would not generate any increased need for 
public services.  However, the Initial Study does not provide any substantial evidence to support 
its assumptions regarding the “absence of impact” on additional public services or facilities. 

The Initial Study should be expanded to address potential impacts that may arise from the 
increased “diversion” of existing “dirty” vehicles and vessels into solid waste sites if proposed 
Rule 4001 is triggered. 
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Transportation and Traffic – P. 2-44 

The Initial Study fails to adequately describe and analyze potential impacts to rail and 
marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car or 
air traffic is substantially altered” on page 2-45.  The Initial Study erroneously considers only 
vehicular traffic impacts to local roadways. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding potential impacts to rail and marine vessel 
traffic. 

Socioeconomics Analysis 

The EA needs to include a broad-based analysis of the socioeconomic effects of the 
proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064(e) and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd 433, 445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, businesses and operations that while located 
outside of the Harbor Districts are dependent upon the flow of cargo for their continued 
operations. 

Too-Narrowly “Focused” Environmental Review 

We note in closing that the Initial Study appears to reflect a preliminary decision to 
conduct less-than-full disclosure or environmental review of the proposed Project.  Although the 
Initial Study concludes that “the proposed Project may have a significant effect on the 
environment and an Environmental Assessment will be required,” it nevertheless appears that 
environmental review in the admittedly-required EA is proposed to be curtailed and “focused” 
on just the six topics listed in the current the NOP.  One obvious indication of this is the 
miniscule list of references that were relied upon to support the Initial Study analysis; the list is 
limited to three sources. 

It is respectfully submitted that such an approach would be too narrow and not in 
conformance with the requirements of CEQA, or with the District’s own policies and rules for 
environmental analysis.  While the CEQA Guidelines call for emphasis and “focus” on the 
significant environmental impacts of the Project, the authority to use such focus is misapplied in 
the Initial Study.  For example, CEQA Guideline § 15143 explains that such focus may be used 
to limit the analysis in an EIR [or, in this case, EA] only as to such impacts that the Initial Study 
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properly shows to be clearly insignificant and unlikely to occur  (i.e., “effects dismissed in an 
Initial Study as clearly insignificant and unlikely to occur need not be discussed further in the 
EIR...”). 

The NOP/IS here, by contrast, appears to exclude from consideration in the EA numerous 
effects that it has not shown to be “clearly insignificant and unlikely to occur.” 

D. Conclusion 

The current version of the NOP/IS fails to adequately describe the “Project” thereby 
thwarting effective public review and comment on proposed Rule 4001.  The Initial Study must 
therefore be revised, corrected, and re-circulated with all of the descriptions and other content 
required by CEQA. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed, and that environmental review will be limited in a way that erroneously fails 
to provide the relevant decision-makers, affected public agencies, residents and the public 
generally with sufficient evidence and analysis of all anticipated and potential impacts from the 
Project as a whole, or of all potentially feasible mitigation measures or appropriate Project 
alternatives as required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.  We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency.  
For the COLB, the contact persons are as follows: 

 
Heather Tomley 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 
(562) 283-7100 
e-mail: heather.tomley@polb.com 
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With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 
 
M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 
 
David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, #3000 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
 
With a copy to: 
 
Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 
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August 30, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Comments on the Draft 2012 Air Quality Management Plan  
 
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to serve on 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management 
Plan (AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have a proven 
leadership record of developing and implementing appropriate and effective strategies that have 
resulted in the port-related goods movement industry’s achievement of real and dramatic 
emissions reductions.  Although the Ports do not own or control the emission sources, the Ports 
have worked cooperatively with business operators in the port area and the air quality regulatory 
agencies (i.e. Environmental Protection Agency, California Air Resources Board, and AQMD) to 
help the port industry reduce its fair share of air quality impacts to the region from port-related 
operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and the 
associated San Pedro Bay Standards.  As a result, between 2005 and 2011 emissions from 
port-related sources were reduced by 73 percent for diesel particulate matter (DPM) and by 
50 percent for nitrogen oxides (NOx).  The Ports’ San Pedro Bay Standards for 2014 established 
goals to reduce port-related DPM by 72 percent and NOx by 22 percent.  Therefore, as a result of 
implementation of aggressive actions by the port industry, port-related emission reductions have 
exceeded our goals several years ahead of schedule. 
 
While we  remain a committed partner in the effort to improve air quality in the region, we have 
significant concerns with several proposed control measures in the Draft 2012 AQMP that 
improperly misclassify the Ports as “stationary sources” or “indirect sources” under AQMP 
Stationary Source measures, or as “implementing agencies” of specific AQMP mobile source 
measures.  In particular, the proposed Stationary Source Measure IND-01, “Backstop Measures 
for Indirect Sources of Emissions from Ports and Port-Related Sources” contains many legal 
flaws, as explained in greater detail below, and inappropriately proposes to impose enforcement 
actions on the Ports for emissions generated by emissions sources that the Ports do not own,  
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operate, or control, which is counterproductive to the cooperative relationship that our agencies 
have established since we began working together on the voluntary CAAP in 2006.   
 
This letter provides the Ports’ specific comments on the control measures in the Draft 2012 
AQMP that we believe must be addressed prior to finalization and adoption by your agency. 
 
Proposed Stationary Source Measure IND-01 
 
There are three fundamental problems with Proposed Measure IND-01, “Backstop Measures for 
Indirect Sources of Emissions from Ports and Port-Related Sources.”  First, the proposed 
backstop rule would transform the Ports’ voluntary CAAP into the AQMD’s mandatory 
regulation of the Ports.  This would jeopardize the Ports and the Port-related emissions sources’ 
grant funding for equipment replacement and modernization if it is now necessary to comply 
with regulation, while offering nothing to assist the Ports with compliance in terms of additional 
technologies, facilitating regulations, tools, or funding.  Second, although the CAAP was a 
voluntary cooperative effort of the Ports and the air agencies designed to encourage the industry 
operators of regulated equipment to go beyond regulation, the proposed backstop rule would 
improperly subject the Ports to the AQMD’s enforcement action for industry’s missed emissions 
reductions by equipment not operated or controlled by the Ports, or even potential loss of federal 
funding under federal conformity principles if the AQMP is adopted into the State 
Implementation Plan (SIP) and approved by the U.S. EPA as federal law.  Third, the proposed 
backstop rule exceeds the AQMD’s authority and if implemented may violate the State 
Tidelands Trust.  If Measure IND-01 (as well as the Offroad Mobile Source Measures discussed 
below) are in reality the AQMD’s regulation of Port-related mobile emissions sources such as 
locomotives, ships, rail, and trucks, then this is beyond AQMD’s legal authority and AQMD 
should obtain a waiver under the Clean Air Act from the U.S. EPA.  The Ports provide further 
detailed comments on Proposed Measure IND-01 below, and object to it being included in the 
2012 AQMP.   
 
Based upon the AQMD’s modeling results, existing control measures are expected to result 
in attainment of the Federal 24-hour PM2.5 standard by the 2014 deadline without 
Measure IND-01.  Section 39602 of the California Health and Safety Code states that the 
State Implementation Plan (SIP) shall only include those provisions necessary to meet the 
requirements of the Clean Air Act.  Hence, there is no identified need or legal basis for 
implementing Measure IND-01.  The AQMD’s proposed measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be 
achieved in the near future, and is therefore unnecessary. 
 
The Ports are neither “direct emissions sources” nor “stationary sources” subject to AQMD 
permitting, and the AQMD has not complied with requirements for regulation under Health and 
Safety Code.  The Ports are also not “indirect sources” subject to an AQMD indirect source 
review program within the meaning of the Clean Air Act, and the AQMD has not complied with 
requirements of the Clean Air Act, 42 U.S.C. §7410 and various other requirements for indirect 
source classification.  The Ports are also not air agency regulators.  The Ports do not own, 
operate, regulate, or control any of the goods movement equipment serving the Ports that are  
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targeted emissions sources under Measure IND-01.  Additionally, the equipment are mobile 
sources regulated by state, federal, and/or international regulation, sometimes under jurisdiction 
preempting Port or AQMD action.  It is inappropriate for the AQMD to regulate the Ports 
without the Ports’ ownership, operation, or jurisdiction to regulate the various industry 
businesses actually causing the emissions within our boundaries.   
 
The proposed backstop measure continues to state that if there is a South Coast Air Basin-wide 
shortfall in emission reductions, then the AQMD will mandate additional emission reductions 
from the Ports, even if the port-related sources have already met their commitments.  This 
moving target standard is unconstitutionally vague and therefore illegal.  The Ports are unfairly 
targeted, as there are no backstop measures proposed for other entities or source categories 
should other modeling assumptions not come to pass, such as anticipated natural fleet turnover, 
or other non-regulated initiatives failing to meet their goals, such as those expected by the Carl 
Moyer Program.  If the AQMD’s emissions projections for achieving attainment are incorrect, 
including control factors and growth rates, this measure appears to imply that the Ports will be 
specifically tasked with rectifying the shortfall.  If the Basin fails to achieve the federal air 
quality standard, the proper channel to address this is through the established SIP process, not to 
establish a contingency rule to unfairly burden one specific industry out of the entire Basin.   
 
AQMD staff has indicated that Measure IND-01 is proposed to account for measures that are not 
backed by enforceable requirements.  However, significant programs such as the CAAP’s Clean 
Truck Program, Ocean-going Vessel Low Sulfur Fuel Program, Cargo-handling Equipment 
requirements, and the Shore-side Power/Alternative Maritime Power programs are currently 
backstopped by CARB and International Maritime Organization (IMO) regulations.  The Ports 
also require higher rates of vessel or equipment compliance than regulation through terminal 
leases, when such commercial opportunities are able to be negotiated with tenants.   Therefore, 
Proposed Measure IND-01 is unnecessary. 
 
Measure IND-01 is vague and incomplete.  It is unclear whether the AQMD has taken credit for 
actual/current emission reductions in the baseline only, or if assumptions have been made for 
future year reductions.  We take issue with a measure moving forward where emissions 
projections are “on-going.”  Further, no detail is provided on the level of emission reductions 
that are needing to be maintained.  This is further complicated by the differences that exist 
between the emissions inventories produced by the Ports and the inventory used for the AQMP.  
It is unclear if a specific emission reduction shortfall will trigger implementation of the measure, 
or if it is simply left to the discretion of the AQMD.  Additionally, the control costs have not yet 
been developed or justified in a cost-benefit analysis. 
 
The CAAP is a planning document that provides a guideline of strategies and targets that are 
often “stretch goals,” which ultimately are implemented through individual actions adopted by 
the Long Beach and Los Angeles Boards of Harbor Commissioners (Boards).  The Ports are 
sovereign Tidelands granted to the cities of Los Angeles and Long Beach by the state under the 
oversight of the State Lands Commission.  Each city has been appointed as a trustee and has 
established their respective Board of Harbor Commissioners with exclusive control and 
management of the Tidelands and revenues and expenditures from the Tidelands.  However,  
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such discretion must be exercised in accordance with their obligations to prudently manage 
Tidelands assets and revenues within a nexus and proportionality to the Tidelands Trust interests, 
as well as in accordance with applicable laws such as the California Environmental Quality Act 
(CEQA) and principles of federal preemption.1  The AQMD cannot mandate action by each 
Port’s Board of Harbor Commissioners, nor can the AQMD direct how the Ports obligate state 
Tidelands money; only the appointed trustee can make discretionary actions to obligate state 
Tidelands funds.  Specifically, the CAAP measures listed in the Draft 2012 AQMP each require 
the Boards to authorize the expenditure of incentive monies and program costs, or to approve 
conditions of infrastructure project development in their discretion as CEQA lead agency and as 
Tidelands trustees. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss 
technical and policy issues related to reducing emissions from port-related sources.  As stated 
above, we remain committed to achieving the clean air goals identified in the CAAP and 
working with port industry and the air regulatory agencies on implementation of appropriate 
strategies.  
 
For your reference, attached is our comment letter dated July 10, 2012, expressing our 
preliminary concerns related to the proposed Measure IND-01 and a comment letter dated 
May 4, 2010, in which the Ports initially expressed concerns regarding backstop rules.   
 
Proposed Off-Road Mobile Source and Advanced Control Technology Measures  
 
The Draft 2012 AQMP also identifies the San Pedro Bay Ports as “Implementing Agencies” for 
several of the proposed Off-Road measures (OFFRD-02, OFFRD-04, and OFFRD-05) and 
Advanced Control Technology measures (ADV-01, ADV-02, ADV-03, ADV-04, and ADV-05).  
The Ports should not be listed as Implementing Agencies, which the AQMP Appendix IV-A 
defines as “the agency(ies) responsible for implementing the control measure.”  While the Ports 
have been moving forward with voluntary efforts in these areas, as mentioned above, the Ports 
are not air agency regulators.  We also do not own or operate the equipment identified in the 
proposed measures, and therefore we do not have direct control over any of the sources listed.  
During the Advisory Committee meetings, AQMD staff has provided clarification that the Ports 
are listed as Implementing Agencies because of our voluntary commitments to work on these 

                                                 
1 The Ports’ experience with the first phase of the 2006-2010 CAAP showed that in actual implementation, many 
CAAP measures were carried out in a different manner than originally conceptualized, or not carried out at all, 
based on limitations on the Boards’ opportunities and their exercise of their discretion to manage Tidelands assets 
and funds under real-world circumstances.  Some of the CAAP measures can only be implemented if businesses 
apply to the Ports for permits to build or expand their lease premises and CEQA mitigation required by law or lease 
conditions that can be negotiated with a Port tenant.  Other CAAP measures involve emissions sources (rail or ocean 
vessels) that may assert federal preemption against efforts to compel use of specific technology, so the CAAP goals 
involve the Ports offering economic incentives in voluntary compliance programs, such as the Ocean Vessel 
incentive programs.  However, only the Boards have the legal authority to fund such incentives or impose CEQA 
mitigation or lease conditions to project approval, which decisions also fall within the Boards’ sole discretion 
regarding their respective Port’s properties and their individual Harbor Revenue Fund budgets, which may be 
affected by the global economy.   
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efforts, and that being listed as an implementation agency does not obligate the Ports to any 
specific requirement, however, this is contrary to the language of the AQMP that implementing 
agencies are “responsible for implementing the control measure.”  We believe that listing the 
Ports, and not including all of the other public and private partners that are also working on these 
efforts, gives the impression that the Ports do have an assigned obligation, or that the Ports must 
bear a larger burden in the effort to implement these programs.  We also repeat our comment 
stated above that the AQMD cannot mandate in the AQMP that the Ports must expend monies in 
these voluntary efforts, since most of these Off-Road and Advanced Control Technology 
measures require incentive monies to fund demonstration projects or accelerated use of new 
technology. 
 
We believe that the appropriate Implementing Agencies for these measures are the United States 
Environmental Protection Agency and the California Air Resources Board. 
 
The Ports urge AQMD to make all of the above-requested changes to the draft 2012 AQMP, in 
particular, to eliminate Measure IND-01 Port Backstop Rule as a legally unnecessary measure 
exceeding AQMD’s authority and violating the State Tidelands Trust.  We believe it is much 
more effective to advance our mutual clean air goals for our agencies to continue working 
cooperatively together, but if the AQMD takes the above 2012 AQMP measures forward, the 
Ports will have no choice but to vigorously oppose such action through the administrative and 
legal process. 
 
Sincerely, 

 
Chris Lytle Geraldine Knatz 
Executive Director Executive Director 
Port of Long Beach Port of Los Angeles 
 
HAT:s 
 

cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Port of Long Beach Harbor Commission 
 Port of Los Angeles Harbor Commission 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
 David Reich, Los Angeles City Mayor’s Office 



 

 

 
 
 
 
July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 



Dr. Wallerstein 
July 10, 2012 
Page -3- 
 

 

We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
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Chapter 4: Control Strategy and Implementation

TABLE 4-2

List of District's Adoption/Implementation Dates and Estimated Emission Reductions
from Short-Term PM2.5 Control Measures

NUMBER ; TITLE AllOPT10N IMPLEMENTATION REDUCTION
PERI011 (TPD)

CMB-01 Further NOx Reductions from 2013 2014 2-3 8
RECLAIM [NOx] Phase I
(Contingency)

BCM-01 Further Reductions from 2013 2013-2014 7.1 b
Residential Wood Burning
Devices [PM2.5]

BCM-02 Further Reductions from Open 2013 2013-2014 4.6 °
Burning [PM2.5]

BCM-03 Emission Reductions from Phase I — 2013 TBD 1 d
(formerly Under-Fired Charbroilers (Tech
BCM-OS) [PM2.5] Assessment)

Phase II - TBD

BCM-04 Further Ammonia Reductions Phase I — 2013- TBD TBD e
from Livestock Waste [NH3] 2014 (Tech

Assessment)

Phase II - TBD

~T~}

~~~ a,,,..~ .,.,.7 D....F D,.i.,+oa c,,,,..,.e~

~~ > ,

~ *~€

EDU-01 Further Criteria Pollutant Ongoing Ongoing N/A f
(formerly Reductions from Education,
MCS-02, Outreach and Incentives [All
MCS-03) Pollutants]

MCS-01 Application of All Feasible Ongoing Ongoing TBD e
(formerly Measures Assessment [All
MCS-07) Pollutants]

a. Emission reductions are included in the SIP as a contingency measure.
b. Winter average day reductions based on episodic conditions and 75 percent compliance rate.
c. Reductions based on episodic day conditions.
d. Will submit into SIP once technically feasible and cost effective options are confirmed.
e. TBD are reductions to be determined once the technical assessment is complete, and inventory and control

approach are identified.
f. N/A aze reductions that cannot be quantified due to the nature of the measure (e.g., outreach, incentive

programs) or if the measure is designed to ensure reductions that have been assumed to occur will in fact
occur.
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requirements regarding manure removal, handling, and composting; however, the

rule does not focus on fresh manure, which is one of the largest dairy sources of

ammonia emissions. An assessment will be conducted to evaluate the use of sodium

bisulfate (SBS) at local dairies to evaluate the technical and economic feasibility of

its application, as well as potential impacts to ground water, and the health and safety

of both workers and dairy stock. Reducing pH level in manure through the

application of acidulant additives (acidifier), such as SBS, is one of the potential

mitigations for ammonia. SBS is currently being considered for use in animal

housing areas where high concentrations of fresh manure are located, Research

indicates that best results occur when SBS is used on "hot spots". SBS can also be

applied to manure stock piles and at fencelines, and upon scraping manure to reduce

ammonia spiking from the leftover remnants of manure and urine. SBS application

may be required seasonally or episodically during times when high ambient PM2.5

levels are forecast.

Multiple Component Sources

There is one short-term control measure for all feasible measures.

MCS-01: APPLICATION OF ALL FEASIBLE MEASURES ASSESSMENT:

This control measure is to address the state law requirement for all feasible measures

for ozone. Existing rules and regulations for pollutants such as VOC, NOx, SOx and

PM reflect current best available retrofit control technology (BARCT). However,

BARCT continually evolves as new technology becomes available that is feasible

and cost-effective. Through this proposed control measure, the District would

commit to the adoption and implementation of the new retrofit control technology

standards. Finally, staff will review actions taken by other air districts for

applicability in our region.

Indirect Sources

This category includes a proposed control measure carried over from the 2007

AQMP (formerly MOB-03) that establishes a backstop measure for indirect sources

of emissions at ports.

~ • • ~~~

i ~~~ C""!.
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Educational Pro r

There is one proposed educational program within this category.

EDU-01: FURTHER CRITERIA POLLUTANT REDUCTIONS FROM

EDUCATION, OUTREACH AND INCENTIVES: This proposed control measure

seeks to provide educational outreach and incentives for consumers to contribute to

clean air efforts. Examples include the usage of energy efficient products, new

lighting technology, "super compliant" coatings, tree planting, and the use of lighter

colored roofing and paving materials which reduce energy usage by lowering the

ambient temperature. In addition, this proposed measure intends to increase the

effectiveness of energy conservation programs through public education and

awareness as to the environmental and economic benefits of conservation.

Educational and incentive tools to be used include social comparison applications

(comparing your personal environmental impacts with other individuals), social

media, and public/private partnerships.

PROPOSED PM2.5 CONTINGENCY MEASURES

Pursuant to CAA section 172(c)(9), contingency measures are emission reduction

measures that are to be automatically triggered and implemented if an area fails to

attain the national ambient air quality standard by the applicable attainment date, or

fails to make reasonable further progress (RFP) toward attainment. Further detailed

descriptions of contingency requirements can be found in Chapter 6 —Clean Air Act

Requirements. As discussed in Chapter 6 and consistent with U.S. EPA guidance,

the District is proposing to use excess air quality improvement from the proposed

control strategy, as well as potential NOx reductions from CMB-01 listed above, to

demonstrate compliance with this federal requirement.
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Chapter 5 Future Air Quality

The Fina12012 AQMP relies on a set of five years of particulate data centered on 2008,

the base year selected for the emissions inventory development and the anchor year for

the future year PM2.5 projections. In July, 2010, U.S. EPA proposed revisions to the 24-

hour PM2.5 modeling attainment demonstration guidance. The new guidance suggests

using five years of data, but instead of directly using quarterly calculated design values,

the procedure requires the top 8 daily PM2.5 concentrations days in each quarter to

reconstruct the annua198~' percentile. The logic in the analysis is twofold: by selecting

the top 8 values in each quarter the 98~' percentile concentration is guaranteed to be

included in the calculation. Second, the analysis projects future year concentrations for

each of the 32 days in a year (160 days over five years) to test the response of future year

24-hour PM2.5 to the proposed control strategy. Since the 32 days in each year include

different meteorological conditions and particulate species profiles it is expected those

individual days will respond independently to the projected future year emissions profile

and that a new distribution of PM2.5 concentrations will result. Overall, the process is

more robust in that the analysis is examining the impact of the control strategy

implementation for a total of 160 days, covering a wide variety of potential meteorology

and emissions combinations.

Table 5-1 provides the weighted 2008 annual and 24-hour average PM2.5 design values

for the Basin.

TABLE 5-1

2008 Weighted 24-Hour PM2.5 Design Values (µg/m3)

MONITORING SITE

Anaheim

24=HOtTRS

35.0

Los Angeles 40.1

Fontana 45.6

North Long Beach 34.4

South Long Beach 33.4

Mira. Loma 47.9

Rubidoux 44.1

Relative Response Factors and Future Year Design Values

To bridge the gap between air quality model output evaluation and applicability to the

health-based air quality standards, U.S. EPA guidance has proposed the use of relative

response factors (RRF). The RRF concept was first used in the 2007 AQMP modeling

attainment demonstrations. The RRF is simply a ratio of future year predicted air quality
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with the control strategy fully implemented to the simulated air quality in the base year.

The mechanics of the attainment demonstration are pollutant and averaging period

specific. For 24-hour PM2.5, the top 10 percentile of modeled concentrations in each

quarter of the simulation year are used to determine the quarterly RRFs. For the annual

average PM2.5, the quarterly average RRFs are used for the future year projections. For

the 8-hour average ozone simulations, the aggregated response of multiple episode days

to the implementation of the control strategy is used to develop an averaged RRF for

projecting a future year design value. Simply stated, the future year design value is

estimated by multiplying the non-dimensional RRF by the base year design value. Thus,

the simulated improvement in air quality, based on multiple meteorological episodes, is

translated as a metric that directly determines compliance in the form of the standard.

The modeling analyses described in this chapter use the RRF and design value approach

to demonstrate future year attainment of the standards.

PM2.5 Modeling

Within the Basin, PM2.5 particles are either directly emitted into the atmosphere

(primary particles), or are formed through atmospheric chemical reactions from

precursor gases (secondary particles). Primary PM2.5 includes road dust, diesel soot,

combustion products, and other sources of fine particles. Secondary products, such as

sulfates, nitrates, and complex carbon compounds are formed from reactions with oxides

of sulfur, oxides of nitrogen, VOCs, and ammonia.

The Final 2012 AQMP employs the CMAQ air quality modeling platform with

SAPRC99 chemistry and WRF meteorology as the primary tool used to demonstrate

future year attainment of the 24-hour average PM2.5 standard. A detailed discussion of

the features of the CMAQ approach is presented in Appendix V. The analysis was also

conducted using the CAMx modeling platform using the "one atmosphere" approach

comprised of the SAPRC99 gas phased chemistry and a static two-mode particle size

aerosol module as the particulate modeling platform. Parallel testing was conducted to

evaluate the CMAQ performance against CAMx and the results indicated that the two

modeUchemistry packages had similar performance. The CAMx results are provided in

Appendix V as a component of the weight of evidence discussion.

The Final 2012 modeling attainment demonstrations using the CMAQ (and CAlV~)

platform were conducted in a vastly expanded modeling domain compared with the

analysis conducted for the 2007 AQMP modeling attainment demonstration. In this

analysis, the PM2.5 and ozone base and future simulations were modeled

simultaneously. The simulations were conducted using a Lambert Conformal grid
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projection where the western boundary of the domain was extended to 084 UTM, over

100 miles west of the ports of Los Angeles and Long Beach. The eastern boundary

extended beyond the Colorado river while the northern and southern boundaries of the

domain extend to the San Joaquin Valley and the Northern portions of Mexico (3543

UT1V~. The grid size has been reduced from 5 kilometers squared to 4 kilometers

squared and the vertical resolution has been increased from 11 to 181ayers.

The final WRF meteorological fields were generated for the identical domain, layer

structure and grid size. The WRF simulations were initialized from National Centers for

Environmental Prediction (NCEP) analyses and run for 3-day increments with the option

for four dimensional data assimilation (FDDA). Horizontal and vertical boundary

conditions were designated using a "U.S. EPA clean boundary profile."

PM2.5 data measured as individual species at six-sites in the AQMD air monitoring

network during 2008 provided the characterization for evaluation and validation of the

CMAQ annual and episodic modeling. The six sites include the historical PM2.5

maximum location (Riverside- Rubidoux), the stations experiencing many of the highest

county concentrations (among the 4-county jurisdiction including Fontana, North Long

Beach and Anaheim) and source oriented key monitoring sites addressing goods

movement (South Long Beach) and mobile source impacts (Central Los Angeles). It is

important to note that the close proximity of Mira Loma to Rubidoux and the common

in-Basin air flow and transport patterns enable the use of the Rubidoux speciated data as

representative of the particulate speciation at Mira Loma. Both sites are directly

downwind of the dairy production areas in Chino and the warehouse distribution centers

located in the northwestern corner of Riverside County. Speciated data monitored at the

selected sites for 2006-2007 and 2009-2010 were analyzed to corroborate the

applicability of using the 2008 profiles.

Day-specific point source emissions were extracted from the District stationary source

and RECLAIM inventories. Mobile source emissions included weekday, Saturday and

Sunday profiles based on CARB's EMFAC2011 emissions model, CALTRANS weigh-

in-motion profiles, and vehicle population data and transportation analysis zone (TAZ)

data provided by SCAG. The mobile source data and selected area source data were

subjected to daily temperature corrections to account for enhanced evaporative emissions

on warmer days. Gridded daily biogenic VOC emissions were provided by CARB using

BEIGIS biogenic emissions model. The simulations benefited from enhancements made

to the emissions inventory including an updated ammonia inventory, improved

emissions characterization that split organic compounds into coarse, fine and primary
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particulate categories, and updated spatial allocation of primary paved road dust
emissions.

Model performance was evaluated against speciated particulate PM2.5 air quality data
for ammonium, nitrates, sulfates, secondary organic matter, elemental carbon, primary

and total particulate mass for the six monitoring sites (Rubidoux, Central Los Angeles,

Anaheim, South Long Beach, Long Beach, and Fontana).

The following section summarizes the PM2.5 modeling approach conducted in

preparation for this Plan. Details of the PM2.5 modeling are presented in Appendix V.

24-Hour PM2.5 Modelin~Approach

CMAQ simulations were conducted for each day in 2008. The simulations included

8784 consecutive hours from which daily 24-hour average PM2.5 concentrations (0000-

2300 hours) were calculated. A set of RRFs were generated for each future year

simulation. RRFs were generated for the ammonium ion (NH4), nitrate ion (NO3),

sulfate ion (SO4), organic carbon. (OC), elemental carbon (EC) and a combined grouping

of crustal, sea salts and metals (Others). A total of 24 RRFs were generated for each

future year simulation (4 seasons and 6 monitoring sites).

Future year concentrations of the six component species were calculated by applying the

model generated quarterly RRFs to the spectated 24-hour PM2.5 (FRM) data, sorted by

quarter, for each of the five years used in the design value calculation. The 32 days in

each year were then re-ranked to establish a new 98~' percentile concentration. The

resulting future year 98t" percentile concentrations for the five years were subjected to

weighted averaging for the attainment demonstration.

In this chapter, future year PM2.5 24-hour average design values are presented for 2014,

and 2019 to (1) demonstrate the future baseline concentrations if no further controls are

implemented; (2) identify the amount of air quality improvement needed to advance the

attainment date to 2014; and (3) confirm the attainment demonstration given the

proposed PM2.5 control strategy. In addition, Appendix V will include a discussion and

demonstration that attainment will be satisfied for the entire modeling domain.

Weight of Evidence

PM2.5 modeling guidance strongly recommends the use of corroborating evidence to

support the future year attainment demonstration. The weight of evidence demonstration

for the Final 2012 AQMP includes brief discussions of the observed 24-hour PM2.5,
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emissions trends, and future year PM2.5 predictions. Detailed discussions of all model

results and the weight of evidence demonstration are provided in Appendix V.

FUTURE AIR QUALITY

Under the federal Clean Air Act, the Basin must comply with the federal PM2.5 air

quality standards by December, 2014 [Section 172(a)(2)(A)]. An extension of up-to five

years (unti12019) could be granted if attainment cannot be demonstrated any earlier with

all feasible control measures incorporated.

24-Hour PM2.5

A simulation of 2014 baseline emissions was conducted to substantiate the severity of

the 24-hour PM2.5 problem in the Basin. The simulation used the projected emissions

for 2014 which included all adopted control measures that will be implemented prior to

and during 2014, including mobile source incentive projects under contract (Proposition

1B and Carl Moyer Programs). The resulting 2014 future-year Basin design value

(37.3µg/m3) failed to meet the federal standard. As a consequence additional controls

are needed.

Simulation of the 2019 baseline emissions indicates that the Basin PM2.5 will attain the

federal 24-hour PM2.5 standard in 2019 without additional controls. With the control

program in place, the 24-hour PM2.5 simulations project that the 2014 design value will

be 34.3 µg/m3 and that the attainment date will advance from 2019 to 2014.

Figure 5-3 depicts future 24-hour PM2.5 air quality projections at the Basin design site

(Mira Loma) and six PM2.5 monitoring sites having comprehensive particulate species

characterization. Shown in the figure, are the base year design values for 2008 along

with projections for 2014 with and without control measures in place. All of the sites

with the exception of Mira Loma will meet the 24-hour PM2.5 standard by 2014 without

additional controls. With implementation of the control measures, all sites in the Basin

demonstrate attainment.
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FIGURE 5-3

Maximum 24-Hour Average PM2.5 Design Concentrations:
2008 Baseline, 2014 and 2014 Controlled

Spatial Proiections of PM2.5 Design Values

Figure 5-4 provides a perspective of the Basin-wide spatial extent of 24-hour PM2.5

impacts in the base year 2008, with all adopted rules and measures implemented.

Figures 5-5 and 5-6 provide aBasin-wide perspective of the spatial extent of 24-hour

PM2.5 future impacts for baseline 2014 emissions and 2014 with the proposed control

program in place. With no additional controls, several areas around the northwestern

portion of Riverside and southwestern portion of San Bernardino Counties depict grid

Mira Loma Rubidoux Fontana Central LA Anaheim North Long South Long

Beach Beach



Chapter S Future Air Quality

cells with weighted PM2.5 24-hour design values exceeding 35 µg/m3. By 2014, the

number of grid cells with concentrations exceeding the federal standard is restricted to a

small region surrounding the Mira Loma monitoring station in northwestern Riverside

County. With the control program fully implemented in 2014, the Basin does not e~chibit

any grid cells exceeding the federal standard.
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FIGURE 5-4

2008 Baseline 24-Hour PM2.5 Design Concentrations (µg/m3)
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2014 Controlled 24-Hour PM2.5 Design Concentrations (µg/m3)
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Weight of Evidence Discussion

The weight of evidence discussion focuses on the trends of 24-hour PM2.5 .and key

precursor emissions to provide justification and confidence that the Basin will meet the

federal standard by 2014.

Figure 5-7 depicts the long term trend of observed Basin 24-hour average PM2.5 design

values with the CMAQ projected design value for 2014. Also superimposed on the

graph is the linear best-fit trend line for the observed 24-hour average PM2.5 design

values. The observed trend depicts a steady 49 percent decrease in observed design

value concentrations between 2001 and 2011. The rate of improvement is just under 4

µg/m3 per year. If the trend is extended beyond 2011, the projection suggests attainment

of the PM2.5 24-hour standard in 2013, one year earlier than determined by the

attainment demonstration. While the straight-line future year approximation is

aggressive in its projection, it offers insight to the effectiveness of the ongoing control

program and is consistent with the attainment demonstration.

Figures 5-8 depicts the long term trend of Basin NOx emissions for the same period.

Figure 5-9 provides the corresponding emissions trend for directly emitted PM2.5. Base

year NOx inventories between 2002 (from the 2007 AQMI') and 2008 experienced a 31

percent reduction while directly emitted PM2.5 experienced a 19 percent reduction over

the 6-year period. The Basin 24-hour average PM2.5 design value experienced a

concurrent 27 percent reduction between 2002 and 2008. The projected trend of NOx

emissions indicates that the PM2.5 precursor associated with the formation of nitrate will

continue to be reduced though 2019. by an additiona148 percent. Similarly, the projected

trend of directly emitted PM2.5 projects a more moderate reduction of 13 percent

through 2019. However, as discussed in the 2007 AQMP and in a later section of this

chapter, directly emitted PM2.5 is a more effective contributor to the formation of

ambient PM2.5 compared to NOx. While the projected. NOx and direct PM2.5

emissions trends decrease at a reduced rate between 2012 and 2019, it is clearly evident

that the overall significant reductions will continue to result in lower nitrate, elemental

carbon and direct particulate contributions to 24-hour PM2.5 design values.
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FIGURE 5-7

Basin Observed and CMAQ Projected
Future Year PM2.5 Design Concentrations (µg/m3)

FIGURE 5-8

Trend of Basin NOx Emissions (Controlled)
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FIGURE 5-9

Trend of Basin PM2.5 Emissions (Controlled)

Control Strategy Choices

PM2.5 has five major precursors that contribute to the development of the ambient

aerosol including ammonia, NOx, SOx, VOC, and directly emitted PM2.5. Various

combinations of reductions in these pollutants could all provide a path to clean air. The

24-hour PM2.5 attainment strategy presented in this Final 2012 AQMP relies on a dual

approach to first demonstrate attainment of the federal standard by 2019 and then

focuses on controls that will be most effective in reducing PM2.5 to accelerate

attainment to the earliest extent. The 2007 AQMP control measures since implemented

will result in substantial reductions of SOx, direct PM2.5, VOC and NOx emissions.

Newly proposed short-term measures, discussed in Chapter 4, will provide additional

regional emissions reductions targeting directly emitted PM2.5 and NOx.

It is useful to weigh the value of the precursor emissions reductions (on a per ton basis)

to microgram per cubic meter improvements in ambient PM2.5 levels. As presented in

the weight of evidence discussion, trends of PM2.5 and NOx emissions suggest a direct

response between lower emissions and improving air quality. The Final 2007 AQMP

established a set of factors to relate regional per ton precursor emissions reductions to

PM2.5 air quality improvements based on the annual average concentration. The Final

2012 AQMP CMAQ simulations provided a similar set of factors, but this time directed

at 24-hour PM2.5. The analysis determined that VOC emissions reductions have the

lowest return in terms of micrograms reduced per ton reduction, one third of the benefit

of NOx reductions. SOx emissions were about eight times more effective than NOx
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reductions. However, directly emitted PM2.5 reductions were approximately 15 times

more effective than NOx reductions. It is important to note that the contribution of

ammonia emissions is embedded as a component of the SOx and NOx factors since

ammonium nitrate and ammonium sulfate are the resultant particulates formed in the

ambient chemical process. Table 5-2 summarizes the relative importance of precursor

emissions reductions to 24-hour PM2.5 air quality improvements based on the analysis.

(A comprehensive discussion of the emission reduction factors is presented in

Attachment 8 of Appendix V of this document). Emission reductions due to existing

programs and implementation of the 2012 AQMP control measures will result in

projected 24-hour PM2.5 concentrations throughout the Basin that meet the standard by

2014 at all locations. Basin-wide curtailment of -wood burning and open burning when

the PM2.5 air quality is projected to exceed 30 µg/m3 in Mira Loma will effectively

accelerate attainment at Mira Loma from 2019 to 2014. Table 5-3 lists the mix of the

four primary precursor's emissions reductions targeted for the staged control measure

implementation approach.
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TABLE 5-2

Relative Contributions of Precursor Emissions Reductions to Simulated Controlled
Future-Year 24-hour PM2.5 Concentrations

PR~;CURSOR ~ NM2.S COMPONENT (µglm3)
STANDARDIZED

CONTRIBUTION TO
AMBIENT PM2.5 1~7ASS

VOC Organic Carbon Factor of 0.3

NOx Nitrate Factor of 1

SOx Sulfate Factor of 7.8

PM2.5 Elemental Carbon &Others Factor of 14.8

TABLE 5-3

Fina12012 AQMP
24-hour PM2.5 Attainment Strategy

Allowable Emissions (TPD)
_~~

PEAK SCENARIO ~ VOC NOx SOt PM2.5

2014 Baseline 451 506 18 70

2014 Controlled 451 490 18 58*

*Winter episodic day emissions

ADDITIONAL MODELING ANALYSES

As a component of the Final 2012 AQMP, concurrent simulations were also conducted

to update and assess the impacts to annual average PM2.5 and 8-hour ozone given the

new modeling platform and emissions inventory. This update provides a confirmation

that the control strategy will continue to move air quality expeditiously towards

attainment of the relevant standards.

Annual PM2.5

Annual PM2.5 Modelin~Approach

The Final 2012 AQMP annual PM2.5 modeling employs the same approach to

estimating the future year annual PM2.5 as was described in the 2007 AQMP attainment

demonstrations. Future year PM2.5 annual average air quality is determined using site
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and species specific quarterly averaged RRFs applied to the weighted quarterly average

2008 PM2.5 design values per U.S. EPA guidance documents.

In this application, CMAQ and WRF were used to simulate 2008 meteorological and air

quality to determine Basin annual average PM2.5 concentrations. The future year

attainment demonstration was analyzed for 2015, the target set by the federal CAA. The

2014 simulation relies on implementation of all adopted rules and measures through

2014. This enables a full year-long demonstration based on a control strategy that would

be fully implemented by January 1, 2015. It is important to note that the use of the

quarterly design values fora 5-year period centered around 2008 (listed in Table 5-4)

continue to be used in the projection of the future year annual average PM2.5

concentrations. The future year design reflects the weighted quarterly average

concentration calculated from the projections over five years (20 quarters).

TABLE 5-4

2008 Weighted Annual PM2.5 Design Values (µg/m3)

MONITORING SITE ANNUAL*

Anaheim 13.1

Los Angeles 15.4

Fontana 15.7

North Long Beach 13.6

South Long Beach 13.2

Mira Loma 18.6

Rubidoux 16.7

* Calculated based on quarterly observed data between 2006 — 2010

Future Annual PM2.5 Air Quality

The projections for the annual state and federal standards are shown in Figure 5-10. All

areas will be in attainment of the federal annual standard (15.0 µg/m3) by 2014. The

2014 design value is projected to be 9 percent below the federal standard. However, as

shown in Figure 5-10, the Fina12012 AQMP does not achieve the California standard of

12 µg/m3 by 2014. Additional controls would be needed to meet the California annual

PM2.5 standard.
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FIGURE 5-10

Annual Average PM2.5 Design Concentrations:
2008 and 2014 Controlled

Ozone Modeling

Federal Std

California Std.

The 2007 AQMP provided a comprehensive 8-hour ozone analysis that demonstrated

future year attainment of the 1997 federal ozone standard (80 ppb) by 2023 with

implementation of short-term measures and CAA Section 182(e)(5) long term emissions

reductions. The analysis concluded that NOx emissions needed to be reduced

approximately 76 percent and VOC 22 percent from the 2023 baseline in order to

demonstrate attainment. The 2023 base year VOC and NOx summer planning emissions

inventories included 536 and 506 TPD, respectively.
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Final 2012 AQMP

INTRODUCTION

The purpose of the 2012 revision to the AQNIP for the South Coast Air Basin is to set

forth a comprehensive program that will assist in leading the Basin and those portions of

the Salton Sea Air Basin under the District's jurisdiction into compliance with all federal

and state air quality planning requirements. Specifically, the Final 2012 AQMP is

designed to satisfy the SIP submittal requirements of the federal CAA to demonstrate

attainment of the 24-hour PM2.5 ambient air quality standards, the California CAA

triennial update requirements, and the District's commitment to update transportation

emission budgets based on the latest approved motor vehicle emissions model and

planning assumptions. Specific information related to the air quality and planning

requirements for portions of the Salton Sea Air Basin under the District's jurisdiction are

included in the Final 2012 AQMP and can be found in Chapter 7 —Current and Future

Air Quality —Desert Nonattainment Area. The 2012 AQMP will be submitted to U.S.

EPA as SIP revisions once approved by the District's Governing Board and CARB.

SPECIFIC 24-HOUR PM2.5 PLANNING REQUIREMENTS

In November 1990, Congress enacted a series of amendments to the CAA intended to

intensify air pollution control efforts across the nation. One of the primary goals of the

1990 CAA Amendments was to overhaul the planning provisions for those areas not

currently meeting the NAAQS. The CAA identifies specific emission reduction goals,

requires both a demonstration of reasonable further progress and an attainment

demonstration, and incorporates more stringent sanctions for failure to attain or to meet

interim milestones. There are several sets of general planning requirements, both for

nonattainment areas [Section 172(c)] and for implementation plans in general [Section

110(a)(2)]. These requirements are listed and briefly described in Chapter 1 (Tables 1-4

and 1-5). The general provisions apply to all applicable criteria pollutants unless

superseded by pollutant-specific requirements. The following sections discuss the

federal CAA requirements for the 24-hour PM2.5 standards.

FEDERAL AIR QUALITY STANDARDS FOR FINE PARTICULATES

The U.S. -EPA promulgated the National Ambient Air Quality Standards for Fine

Particles (PM2.5) in July 1997. Following legal actions, the statements were eventually

upheld in March 2002. The annual standard was set at a level of 15 micrograms per

cubic meter (µg/m3), based on the 3-year average of annual mean PM2.5 concentrations.

The 24-hour standard was set at a level of 65 µg/m3 based on the 3-year average of the

6-1



Chapter 6 Federal &State Clean Air Act Requirements

98~' percentile of 24-hour concentrations. U.S. EPA issued designations in December

2004, which became effective on Apri15, 2005.

In January 2006, U.S. EPA proposed to lower the 24-hour PM2.5 standard. On

September 21, 2006, U.S. EPA signed the "Final Revisions to the NAAQS for

Particulate Matter." In promulgating the new standards, U.S. EPA followed an elaborate

review process which led to the conclusion that existing standards for particulates were

not adequate to protect public health. The studies indicated that for PM2.5, short-term

exposures at levels below the 24-hour standard of 65 µg/m3 were found to cause acute

health effects, including asthma attacks and breathing and respiratory problems. As a

result, the U.S. EPA established a new, lower 24-hour average standard for PM2.5 at 35

µg/m3. No changes were made to the existing annual PM2.5 standard which remained at

15 µg/m3 as discussed in Chapter 2. On June 14, 2012, U.S. EPA proposed revisions to

this annual standard. The annual component of the standard was set to provide

protection against typical day-to-day exposures as well as longer-term exposures, while

the daily standard protects against more extreme short-term events. For the 2006 24-hour

PM2.5 standard, the form of the standard continues to be based on the 98th percentile of

24-hour PM2.5 concentrations measured in a year (averaged over three years) at the

monitoring site with the highest measured values in an area. This form of the standard

was set to be health protective while providing a more stable metric to facilitate effective

control programs. Table 6-1 summarizes the U.S. EPA's PM2.5 standards.

TABLE 6-1

U.S. EPA's PM2.5 Standards

1997 ST.ANDA.RI)S 2006 STANDARDS

Annual 24-Hour Annual 24-Hour

15 µg/m3 65 µg/m3 15 µP,/m3 35 µgyms
PM2.5

Annual arithmetic 24-hour average, Annual arithmetic 24-hour average,
mean, averaged over 98th percentile, mean, averaged over 98th percentile,
3 years averaged over 3 3 years averaged over 3

years years

On December 14, 2009, the U.S. EPA designated the Basin as nonattainment for the

2006 24-hour PM2.5 NAAQS. A SIP revision is due to U.S. EPA no later than three

years from the effective date of designation, December 14, 2012, demonstrating

attainment with the standard by 2014. Under Section 172 of the CAA, U.S. EPA may

grant an area an extension of the initial attainment date for a period of up to five years.
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With implementation of all feasible measures as outlined in this Plan, the Basin will

demonstrate attainment with the 24-hour PM2.5 standard by 2014, so no extension is

being requested.

FEDERAL CLEAN AIR ACT REQUIREMENTS

For areas such as the Basin that are classified nonattainment for the 2006 24-hour PM2.5

NAAQS, Section 172 of subpart 1 of the CAA applies. Section 172(c) requires states

with nonattainment areas to submit an attainment demonstration. Section 172(c)(2)

requires that nonattainment areas demonstrate Reasonable Further Progress (RFP).

Under subpart I of the CAA, all nonattainment area SIPs must include contingency

measures. Section 172(c)(1) of the CAA requires nonattainment areas to provide for

implementation of all reasonably available control measures (RACNn as expeditiously

as possible, including the adoption of reasonably available control technology (RACY).

Section 172 of the CAA requires the implementation of a new source review- program

including the use of "lowest achievable emission rate" for major sources referred to

under state law as "Best Available Control Technology" (BACT) for major sources of

PM2.5 and precursor emissions (i.e., precursors of secondary particulates).

This section describes how the Final 2012 AQMP meets the 2006 24-hour PM2.5

planning requirements for the Basin. The requirements specifically addressed for the

Basin are:

1. Attainment demonstration and modeling [Section 172(a)(2)(A)];

2. Reasonable further progress [Section 172(c)(2)];

3. Reasonably available control technology (RACY) and Reasonably available

control measures (RACM) [Section 172(c)(1)] ;

4. New source review (NSR) [Sections 172(c)(4) and (5)];

5. Contingency measures [Section 172(c)(9)]; and

6. Transportation control measures (as RACNn.

Attainment Demonstration and Modeling

Under the CAA Section 172(a)(2)(A), each attainment plan should demonstrate that the

area will attain the NAAQS "as expeditiously as practicable," but no later than five years

from the effective date of the designation of the area. If attainment within five years is

considered impracticable due to the severity of an area's air quality problem and the lack
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of available control measures, the state may propose an attainment date of more than five

years but not more than ten years from designation.

This attainment demonstration consists of: (1) technical analyses that locate, identify,

and quantify sources of emissions that contribute to violations of the PM2.5 standard; (2)

analysis of future year emission reductions and air quality improvement resulting from

adopted and proposed control measures; (3) proposed emission reduction measures with

schedules for implementation; and (4) analysis supporting the region's proposed

attainment date by performing a detailed modeling analysis. Chapter 3 and Appendix III

of the Fina12012 AQMP present base year and future year emissions inventories in the

Basin, while Chapter 4 and Appendix IV provide descriptions of the proposed control

measures, the resulting emissions reductions, and schedules for implementation of each

measure. The detailed modeling analysis and attainment demonstration are summarized

in Chapter 5 and documented in Appendix V.

Reasonable Further Progress (RFP)

The CAA requires SIPS for most nonattainment areas to demonstrate reasonable further

progress (RFP) towards attainment through emission reductions phased in from the time

of the SIP submission until the attainment date time frame. The RFP requirements in the

CAA are intended to ensure that there are sufficient PM2.5 and precursor emission

reductions in each nonattainment area- to attain the 2006 24-hour PM2.5 NAAQS by

December 14, 2014.

Per CAA Section 171(1), RFP is defined as "such annual incremental reductions in

emissions of the relevant air pollutant as are required by this part or may reasonably be

required by the Administrator for the purpose of ensuring attainment of the applicable

national ambient air quality standard by the applicable date." As stated in subsequent

federal regulation, the goal of the RFP requirements is for areas to achieve generally

linear progress toward attainment. To determine RFP for the 2006 24-hour PM2.5

attainment date, the plan should rely only on emission reductions achieved from sources

within the nonattainment area.

Section 172(c)(2) of the CAA requires that nonattainment area plans show ongoing

annual incremental emissions reductions toward attainment, which is commonly

expressed in terms of benchmark emissions levels or air quality targets to be achieved

by certain interim milestone years. The U.S. EPA recommends that the RFP inventories

include direct PM2.5, and also PM precursors (such as SOx, NOx, and VOCs) that have

been determined to be significant.
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40 CFR 51.1009 requires any area. that submits an approvable demonstration for an

attainment date of more than five years from the effective date of designation to also

submit an RFP plan. The Final 2012 AQMP demonstrates attainment with the 24-hour

PM2.5 standard in 2014, which is five years from the 2009 designation date. Therefore,

no separate RFP plan is required.

Reasonably Available Control Measures (RACM) and Reasonably Available
Control Technology (RACY) Requirements

Section 172(c)(1) of the CAA requires nonattainment areas to

Provide for the implementation of all reasonably available control measures as
expeditiously as practicable (including such reductions in emissions from existing
sources in the area as may be obtained through the adoption, at a minimum, of
reasonably available control technology) and shall provide for attainment of the
national primary ambient air quality standards.

The District staff has completed its RACM analysis as presented in Appendix VI of the

Fina12012 AQMP.

The U.S. EPA provided further guidance on the RACM in the preamble and the final

"Clean Air Fine Particle Implementation Rule" to implement the 1997 PM2.5 NAAQS

which were published in the Federal Register on November 1, 2005 and April 25, 2007,

respectively.l° z The U.S. EPA's long-standing interpretation of the RACM provision

stated in the 1997 PM2.5 Implementation Rule is that the non-attainment air districts

should consider all candidate measures that are available and technologically and

economically feasible to implement within the non-attainment areas, including any

measures that have been suggested; however, the districts are not obligated to adopt all

measures, but should demonstrate that there are no additional reasonable measures

available that would advance the attainment date by at least one year or contribute to

reasonable further progress (RFP) for the area.

With regard to the identification of emission reduction programs, the U.S. EPA

recommends that non-attainment air districts first identify the emission reduction

programs that have already been implemented at the federal level and by other states and

local air districts. Next, the U.S. EPA recommends that the air districts examine

additional RACM/RACTs adopted for other non-attainment areas to attain the ambient

air quality standards as expeditiously as practicable. The U.S. EPA also recommends the

~ See 70FR 65984 (November 1, 2005)
2 See 72FR 20586 (Apri125, 2007)
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air districts evaluate potential measures for sources of direct PM2.5, SOx and NOx first.

VOC and ammonia are only considered if the area determines that they significantly

contribute to the PM2.5 concentration in the non-attainment area (otherwise they are

pressured not to significantly contribute). The PM2.5 Implementation Rule also requires

that the air districts establish RACM/RACT emission standards that take into

consideration the condensable fraction of direct PM2.5 emissions after January 1, 2011.

In addition, the U.S. EPA recognizes that each non-attainment area has its own profile of

emitting sources, and thus neither requires specific RACM/RACT to be implemented in

every non-attainment area, nor includes a specific source size threshold for the

RACM/RACT analysis.

A RACM/RACT demonstration must be provided within the SIP. For areas projected to

attain within five years of designation, a limited RACM/RACT analysis including the

review of available reasonable measures, the estimation of potential emission reductions,

and the evaluation of the time needed to implement these measures is sufficient. The

areas that cannot reach attainment within five years must conduct a thorough

RACM/RACT analysis to demonstrate that sufficient control measures could not be

adopted and implemented cumulatively in a practical manner in order to reach

attainment at least one year earlier.

In regard to economic feasibility, the U.S. EPA did not propose a fixed dollar per ton

cost threshold and recommended that air districts to include health benefits in the cost

analysis. As indicated in the preamble of the 1997 PM2.5 Implementation Rule:

In regard to economic feasibility, U.S. EPA is not proposing a fixed dollar per ton

cost threshold for RACM, just as it is not doing so for RACT... Where the severity of

the non-attainment problem makes reductions more imperative or where essential

reductions are more difficult to achieve, the acceptable cost of achieving those

reductions could increase. In addition, we believe that in determining what are
economically feasible emission reduction levels, the States should also consider the

collective health benefits that can be realized in the area due to projected

improvements.

Subsequently, on March 2, 2012, the U.S. EPA issued a memorandum to confirm that

the overall framework and policy approach stated in the PM2.5 Implementation Rule for

the 1997 PM2.5 standards continues to be relevant and appropriate for addressing the

2006 24-hour PM2.5 standards.

As described in Appendix VI, the District has concluded that all District rules fulfilled

RACT for the 2006 24-hour PM2.5 standard. In addition, pursuant to California Health
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and Safety Code Section 39614 (SB 656), the District evaluated a statewide list of

feasible and cost-effective control measures to reduce directly emitted PM2.5 and its

potential precursor emissions (e.g., NOx, SOx, VOCs, and ammonia). The District has

concluded that for the majority of stationary and area source categories, the District was

identified as having the most stringent rules in California (see Appendix VI). Under the

RACM guidelines, transportation control measures must be included in the analysis.

Consequently, SCAG has completed a RACM determination for transportation control

measures in the Final 2012 AQMP, included in Appendix IV-C.

New Source Review

New source review (NSR) for major and in some cases minor sources of PM2.5 and its

precursors are presently addressed through the District's NSR and RECLAIM programs

(Regulations XIII and XX). In particular, Rule 1325 has been adopted to satisfy NSR

requirements for major sources of directly-emitted PM2.5.

Contingency Measures

Contin~encv Measure Requirements

Section 172(c)(9) of the CAA requires that SIPS include contingency measures.

Such plan shall provide for the implementation of specific measures to be undertaken

if the area fails to make reasonable further progress, or to attain the national primary

ambient air quality standard by the attainment date applicable under this part. Such

measures shall be included in the plan revision as contingency measures to take effect

in any such case without further action by the State or the Administrator.

In subsequent NAAQS implementation regulations and SIP approvals/disapprovals

published in the Federal Register, U.S. EPA has repeatedly reaffirmed that SIP

contingency measures:

1. Must be fully adopted rules or control measures that are ready to be implemented,

without significant additional action (or only minimal action) by the State, as
expeditiously as practicable upon a determination by U.S. EPA that the area has failed

to achieve, or maintain reasonable further progress, or attain the NAAQS by the
applicable statutory attainment date (40 CFR § 51.1012, 73 FR 29184)

2. Must be measures not relied on in the plan to demonstrate RFP or attainment for the

time period in which they serve as contingency measures and should provide SIP-
creditable emissions reductions equivalent to one year of RFP, based on "generally
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linear" progress towards achieving the overall level of reductions needed to
demonstrate attainment (76 FR 69947, 73 FR 29184)

3. Should contain trigger mechanisms and specify a schedule for their implementation
(72 FR 20642)

Furthermore, U.S. EPA has issued guidance that the contingency measure requirement

could be satisfied with already adopted control measures, provided that the controls are

above and beyond' what is needed to demonstrate attainment with the NAAQS (76 FR

57891).

U.S. EPA guidance provides that contingency measures may be implemented early,
i.e., prior to the milestone or attainment date. Consistent with this policy, States are
allowed to use excess reductions from already adopted measures to meet the CAA
sections 172(c)(9) and 182(c)(9)contingency measures requirement. This is because
the purpose of contingency measures is to provide extra reductions that are not relied
on for RFP or attainment, and that will provide a cushion while the plan is being

revised to fully address the failure to meet the required milestone. Nothing in the CAA
precludes a State from implementing such measures before they are triggered.

Thus, an already adopted control .measure with an implementation date prior to the

milestone year or attainment year would obviate the need for an automatic trigger

mechanism.

Air Quality Improvement Scenario

The U.S. EPA Guidance Memo issued March 2, 2012, "Implementation Guidance for

the 2006 24-Hour Fine Particle (PM2.5) National Ambient Air Quality Standard

(NAAQS)", provides the following discussion of contingency measures:

The preamble of the 2007 PM2.5 Implementation .Rule (see 79 FR 20642-20645)
notes that contingency measures "should provide for emission reductions equivalent

to about one year of reductions needed for reasonable further progress (RFP). "The
term "one year of reductions needed for RFP" requires clarification. This phrase may
be confusing because all areas technically are not required to develop a separate
RFP plan under the ,2007 PM2.5 Implementation Rule. The basic concept is that an
area's set of contingency measures should provide for an amount of emission
reductions that would achieve "one year's worth" of air quality improvement
proportional to the overall amount of air quality improvement to be achieved by the
area's attainment plan; or alternatively, an amount of emission reductions (for all
pollutants subject to control measures in the attainment plan) that would achieve one
year's worth of emission reductions proportional to the overall amount of emission
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reductions needed to show attainment. Contingency measures can include measures

that achieve emission reductions from outside the nonattainment area as well as from
within the nonattainment area, provided that the measures produce the appropriate
air quality impact within the nonattainment area.

The U.S. EPA believes a similar interpretation of the contingency measures

requirements under section 172(c)(9) would be appropriate for the 2006 24-hour

PM2. S NAAQS.

The March 2, 2012 memo then provides an example describing two methods for

determining the required magnitude of emissions reductions to be potentially achieved

by implementation of contingency measures:

Assume that the state analysis uses a 2008 base year emissions inventory and a future

year projection inventory for 2014. To demonstrate attainment, the area needs to

reduce its air quality concentration from 41 ug/m3 in 2008 to 35 ug/m3 in 2014, equal

to a rate of change of 1 fcg/m3 per year. The attainment plan demonstrates that this

level of air quality improvement would be achieved by reducing emissions between

2008 and 2014 by the following amounts: 1, 200 tons of PM2. S; 6, 000 tons of NOx;

and 6, 000 tons of 502.

Thus, the target level for contingency measures for the area could be identified in two

ways:

1) The area would need to provide an air quality improvement of 1 ug/m3 in the area,

based on an adequate technical demonstration provided in the state plan. The

emission reductions to be achieved by the contingency measures can be from any

one or a combination of all pollutants addressed in the attainment plan, provided

that the state plan shows that the cumulative effect of the adopted contingency

measures would result in a 1 ug/m3 improvement in the fine particle concentration

in the nonattainment area; and

2) The contingency measures for the area would be one-sixth (or approximately

17%) of the overall emission reductions needed between 2008 and 2014 to show
attainment. In this example, these amounts would be the following: 200 tons of

PM2. S; 1, DDO tons of NOx; and 1, 000 tons of 502.

The two approaches are explicitly mentioned in regulatory form at 40 CFR § 51.1009:

(~ The RFP plan due three years after designation must demonstrate that emissions
for the milestone year are either:

.•
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(1) At levels that are roughly equivalent to the benchmark emission levels for
direct PM2.5 emissions and each FM2.5 attainment plan precursor to be
addressed in the plan; or

(2) At levels included in an alternative scenario that is projected to result in a
generally equivalent improvement in air quality by the milestone year as
would be achieved under the benchmark RFP plan.

(h) The equivalence of an alternative scenario to the corresponding benchmark plan

must be determined by comparing the expected air quality changes of the two

scenarios at the design value monitor location. This comparison must use the

information developed for the attainment plan to assess the relationship between

emissions reductions of the direct PM2.5 emissions and each PM2.S attainment

plan precursor addressed in the attainment strategy and the ambient air quality

improvement~or the associated ambient species.

The first method in the example and the alternative scenario in the regulation, 40 CFR §

51.1009 (g)(2), base the required amount of contingency measure emission reductions on

one year's worth of air quality improvements. The most accurate way of demonstrating

that the emissions reductions will lead to air quality improvements is through air quality

modeling such as that used in the attainment demonstration (40 CFR § 51.1009 (h)

above). If the model results show the required air quality improvements, then the

emissions reductions included in the model input are therefore shown to be sufficient to

achieve those air quality improvements. The second method in the example, and (g)(1)

in the regulation, is based solely on emission reductions, without a direct demonstration

that there will be a corresponding improvement in air quality.

Logically, the method based on air quality is more robust than the method based solely

on emissions reductions in that it demonstrates that emissions reductions will in fact lead

to corresponding air quality improvements, which is the ultimate goal of the CAA and

the SIP. The second method relying on overall emissions reductions alone does not

account for the spatial and temporal variation of emissions, nor does it account for where

and when the reductions will occur. As the relationship between emissions reductions

and resulting air quality improvements is complex and not always linear, relying solely

on prescribed emission reductions may not ensure that the desired air quality

improvements will result when and where they are needed. Therefore, determining the

magnitude of reductions required for contingency measures based on air quality

improvements, derived from a modeling demonstration, is more effective in achieving

the objective of this CAA requirement.
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Magnitude of Contin~encv Measure Air Oualitv Improvements

The example for determining the required magnitude of air quality improvement to be

achieved by contingency measures provided in the March 2, 2012 guidance memo uses

the attainment demonstration base yeax as the base year in the calculation (2008). This is

based on the memo's statement that "contingency measures should provide for an

amount of emission reductions that would achieve `one year's worth' of air quality

improvement proportional to the overall amount of air quality improvement to be

achieved by the area's attainment plan. The original preamble (79 FR 20642-20645)

states that contingency measures "should provide for emission reductions equivalent to

about one year of reductions needed for reasonable further progress (RFP). " The term

"reasonable further progress" is defined in Section 171(1) of the CAA as "such annual

incremental reductions in emissions of the relevant air pollutant as are required by this

part or may reasonably be required by the Administrator for the purpose of ensuring

attainment of the applicable NAAQS by the applicable date. "

40 CFR 51.1009 is explicit on how emissions reductions for RFP are to be calculated.

In essence, the calculation is a linear interpolation between base-year emissions and

attainment-year (full implementation) emissions. The Plan must then show that

emissions or air quality in the milestone year (or attainment year) are "roughly

equivalent" or "generally equivalent" to the RFP benchmark. As stated earlier in this

chapter, given the 2014 attainment year, there are no interim milestone RFP

requirements. The contingency measure requirements, therefore, only apply to the 2014

attainment year. In 2014, contingency measures must provide for about one year's

worth of reductions or air quality improvement, proportional to the overall amount of air

quality improvement to be achieved by the area's attainment plan.

The 2008 base year design value in the 24-hour PM2.5 attainment demonstration is 47.9

µg/m3, and the 2014 attainment year design value must be less than 35.5 µg/m3 (see

Chapter 5). Linear progress towards attainment over the six year period yields one

year's worth of air quality improvements equal to approximately 2 µg/m3. Thus,

contingency measures should provide for approximately 2 µg/m3 of air quality

improvements to be automatically implemented in 2015 if the Basin fails to attain the

24-hour PM2.5 standard in 2014.

Satisfvin~ the Contingency Measure Requirements

As stated above, the contingency measure requirement can be satisfied by already

adopted measures resulting in air quality improvements above and beyond those needed
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for attainment. Since the attainment demonstration need only show an attainment year

concentration below 35.5 µg/m3, any measures leading to improvement in air quality

beyond this level can serve as contingency measures. As shown in Chapter 5, the

attainment demonstration yields a 2014 design value of 34.28 µg/m3. The excess air

quality improvement is therefore approximately 1.2 µg/m3.

In addition to these air quality improvements beyond those needed for attainment, an

additional contingency measure is proposed that will result in emissions reductions

beyond those needed for attainment in 2014. Control Measure CMB-01 Phase I seeks to

achieve an additional two tons per day of NOx emissions reductions from the RECLAIM

market if the Basin fails to achieve the standard by the 2014 attainment date. CMB-01

Phase I is scheduled for near-term adoption and includes the appropriate automatic

trigger mechanism and implementation schedule consistent with CAA contingency

measure requirements. Taken together with the 1.2 µg/m3 of excess air quality

improvement described above, this represents a sufficient margin of "about one year's of

progress" and "generally linear" progress to satisfy the contingency measure

requirements. Note that based on the most recent air quality data at the design value site,

Mira Loma, the actual measured air quality is already better (by over 4 µg/m3 in 2011)

than that projected by modeling based on linear interpolation between base year and

attainment year.

To address U.S. EPA's comments regarding contingency measures, the excess air quality

improvements beyond those needed to demonstrate attainment should also be expressed

in terms of emissions reductions. This will facilitate their enforceability and any future

needs to substitute emissions reductions from alternate measures to satisfy contingency

measure requirements. For this. purpose, Table 6-2 explicitly identifies the portions of

emissions reductions from proposed measures that are designated as contingency

measures. Table 6-2 also includes the total equivalent basin-wide NOx emissions

reductions based on the PM2.5 formation potential ratios described in Chapter 5.
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TABLE 6-2

Emissions Reductions for Contingency Measures (2014)

ASSOCIATED
EMISSIONS
REllUCTIONS

MEASURE FROM
CONTINGENCY '~

'' MEASURES

(TUNS/DAY) I

BCM-O 1 —Residential 2.84(PM2.5)
Wood Burning'~Z

BCM-02 —Open 1.84(PM2.5)
Burning '°2

CMB-O 1— NOx 2 (NOx)
reductions from
RECLAIM

Total 71 (NOx~e~)3

l40% of the reductions from these measures, as shown in Table 4-2, are
designated for contingency purposes.

Z Episodic emissions reductions occurring on burning curtailment days.

3 NOx equivalent emissions based on PM2.5 formation potentials described in
Chapter 5 (Table 5-2). The PM2.S:NOx ratio is 14.83:1.

Transportation Control Measures

As part of the requirement to demonstrate that RACM has been implemented,

transportation control measures meeting the CAA requirements must be included in the

plan. Updated transportation control measures included in this plan attainment of the

federal 2006 24-hour PM2.5 standard are described in Appendix IV-C —Regional

Transportation Strategy &Control Measures.

Section 182(d)(1)(A) of the CAA requires the District to include transportation control

strategies (TCS) and transportation control measures (TCM) in its plans for ozone that

offset any growth in emissions from growth in vehicle trips and vehicle miles traveled.

Such control measures must be developed in accordance with the guidelines listed in

Section 1080 of the CAA. The programs listed in Section 1080 of the CAA include,

but are not limited to, public transit improvement projects, traffic flow improvement

projects, the construction of high occupancy vehicle (HOV) facilities and other mobile

source emission reduction programs. While this is not an ozone plan, TCMs may be
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Appendix IV-A: Stationary Source Control Measures

TABLE IV-A-1 (concluded)

Short-Term PM2.5 Control Measures

NUR113ER 'i~I~I~LG ~DOPTIOh~
IMPL~MENT,~T10N

~-
REDL'CTIO

PERIOD (TPD)

n.~-r ~3 #~r~-~

nrn., en., v~,r~ ct
> >

EDU-01 Further Criteria Pollutant Reductions from Ongoing Ongoing N/A f
(formerly Education, Outreach and Incentives [All
MCS-02, Pollutants]
MCS-03)

MCS-01 Application of All Feasible Measures Ongoing Ongoing TBD e
(formerly Assessment [All Pollutants]
MCS-07

a. ni,u~„o,i reuucuons are ~nc~uaea m me ~u- as a con[mgency measure.
b. Winter average day reductions based on episodic conditions and 75 percent compliance rate.
c. Reduction based on episodic day conditions.
d. Will submit into SIP once technically feasible and cost effective options are confirmed.
e. TBD are reductions to be determined once the technical assessment is complete, and inventory and control approach are

identified.
f. N/A are reductions that cannot be quantified due to the nature of the measure (e.g., outreach, incentive programs) ar if the

measure is designed to ensure reductions that have been assumed to occur will in fact occur.

It should be noted that the emission reduction targets for the proposed control measures
(those with quantified reductions) are established based on available or anticipated
control methods or technologies. However, emission reductions associated with
implementation of these and other control measures or rules in excess of the AQMP's
projected reductions can be credited toward the overall emission reduction targets for the
proposed control measures in this appendix.

Emission reductions associated with the District's SIP commitment to adopt and
implement emission reductions from sources under the District's jurisdiction are being
proposed. Once the SIP commitment is accepted, should there be emission reduction
shortfalls in any given year, the District would identify and adopt other measures to
make up the shortfall. Similarly, if excess emission reductions are achieved in a year,
they can be used in that year or carried over to subsequent years if necessary to meet
reduction goals. More detailed discussion on the District's SIP commitment is included
in Chapter 4 of the Fina12012 AQMP.

The following sections provide a brief overview of the specific source category types
targeted by short-term PM2.5 control measures.

Combustion Sources

This category includes one control measure that seeks further NOx emission reductions
from RECLAIM sources.
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BOARD MEETING DATE: February 6, 2015 AGENDA NO. 22

PROPOSAL: Supplement to 24-hour PM2.5 State Implementation Plan for South
Coast Air Basin

SYNOPSIS: The purpose of this Supplement to the 24-hour PM2.5 SIP for the
South Coast Air Basin is to demonstrate attainment of the 2006 24-
hour PM2.5 National Ambient Air Quality Standard by 2015 under
Clean Air Act, Title 1, Part D, Subpart 4, along with updates to the
transportation conformity budgets, analysis of Reasonably
Available Control Measures/Reasonably Available Control
Technology, control measure commitments submitted in the 2012
AQMP, and other Subpart 4 requirements.

COMMITTEE: Mobile Source Committee, January 23, 2015, Reviewed

RECOMMENDED ACTIONS:
Adopt the attached resolution:
1. Determining that the Supplement to the 24-hour PM2.5 SIP for the South Coast Air

Basin is exempt from the requirements of CEQA; and
2. Approving the attached Supplement to the 24-hour PM2.5 SIP for the South Coast

Air Basin for Submittal into the SIP.

Barry R. Wallerstein, D.Env.
Executive Officer

BB EC:PF:MK

Background
The 2012 AQMP was approved by the SCAQMD Board in December 2012, with
additional amendments approved in February 2013, and was subsequently submitted to
CARB and the U.S. EPA for inclusion into the SIP. That plan demonstrated projected
attainment of the 2006 24-hour PM2.5 National Ambient Air Quality Standards
(NAAQS) (35 µg/m3) by 2014. However, a recent court decision (Natural Res. Def.
Council v. EPA, 706 F.3d 428 (D.C. Cir. 2013)) compels U.S. EPA to evaluate the 24-

teramoto
Text Box
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ATTACHMENT F

UPDATED LIST OF CONTROL STRATEGY
COMMITMENTS



Attachment F: Updated List of Control Strategy Commitments

UPDATE OF COMMITMENTS

The short-term PM2.5 control measures in the 2012 AQMP included stationary source control

measures, technology assessments, an indirect source measure and one education and outreach

measure. The development of the control measures considered the emissions reductions and the

adoption and implementation dates that would result in attainment of the 2006 24-hour PM2.5

standard of 35 µg/m3. In some cases, only a range of possible emissions reductions could be

determined, and for some others, the magnitude of potential reductions could not be determined

at that time. The short-term PM2.5 control measures were presented in Table 4-2 (Chapter 4) of

the 2012 AQMP, and the following table, Table F-1 updates that information, thus replacing

Table 4-2 in the 2012 AQMP for inclusion in the 24-hour PM2.5 SIP. Note that these changes

do not affect the magnitude or timing of emission reductions commitments supporting the

attainment demonstration in the 2012 AQMP and this Supplement. The emission reduction

commitment for CMB-01 (Further NOx Reductions from RECLAIM) was as a contingency

measure only for PM2.5, and thus does not affect the attainment demonstrations.

The measures target a variety of source categories: Combustion Sources (CMB), PM Sources

(BCM), Indirect Sources (IND), Educational Programs (EDU) and Multiple Component Sources

(MCS).

Two PM2.5 control measures, BCM-01 (Furkher Reductions from Residential Wood Burning

Devices) and BCM-02 (Further Reductions from Open Burning), were adopted in 2013 in the

form of amendments to Rules 445 (Wood Burning Devices) and 444 (Open Burning),

respectively. Together, these amendments generated a total of 11.7 tons of PM2.5 per day

reductions on an episodic basis. Control measure CMB-01 (Further NOx Reductions from

RECLAIM), which was submitted as a contingency measure, is anticipated to be considered by

the SCAQMD Governing Board in the first half of 2015. The rulemaking process for control

measure IND-01 (Backstop Measure for Indirect Sources of Emissions from Ports and Port-

Related Facilities) is underway, with anticipated SCAQMD Governing Board consideration in

2015 and the technology assessment for control measure BCM-04 (Further Ammonia Reductions

from Livestock Waste) will now be adopted in the 2015 to 2016 timeframe with rulemaking to

follow, if technically feasible and cost-effective. The BCM-03 (Emission Reductions from

Under-Fired Charbroilers) technology assessment is ongoing and is expected to be completed by

2015 with rule development to follow by 2017.

Pursuant to CAA Section 172(c)(9), SIPS are required to include contingency measures to be

undertaken if the area fails to make reasonable further progress or attain the NAAQS by the

attainment date. The contingency measures "should provide for emission reductions equivalent

to about one year of reductions needed for reasonable further progress (RFP)" (79 FR 20642-

20645) The 2012 AQMP relied on excess air quality improvement from the control strategy as

well as potential NOx reductions from control measure CMB-01 (Further NOx Reductions from

F -1 January 201 S
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BOARD MEETING DATE: February 6, 2015 AGENDA NO. 22

PROPOSAL: Supplement to 24-hoax PM2.5 State Implementation Plan for South
Coast Air Basin

SYNOPSIS: The purpose of this Supplement to the 24-hour PM2.5 SIP for the
South Coast Air Basin is to demonstrate attainment of the 2006 24-
hour PM2.5 National Ambient Air Quality Standard by 2015 under
Clean Air Act, Title 1, Part D, Subpart 4, along with updates to the
transportation conformity budgets, analysis of Reasonably
Available Control Measures/Reasonably Available Control
Technology, control measure commitments submitted in the 2012
AQMP, and other Subpart 4 requirements.

COMMITTEE: Mobile Source Committee, January 23, 2015, Reviewed

RECOMMENDED ACTIONS:
Adopt the attached resolution:
1. Determining that the Supplement to the 24-hour PM2.5 SIP for the South Coast Air

Basin is exempt from the requirements of CEQA; and
2. Approving the attached Supplement to the 24-hour PM2.5 SIP for the South Coast

Air Basin for Submittal into the SIP.

Barry R. Wallerstein, D.Env.
Executive Officer

BB EC:PF:MK

Background
The 2012 AQMP was approved by the SCAQMD Board in December 2012, with
additional amendments approved in February 2013, and was subsequently submitted to
CARB and the U.S. EPA for inclusion into the SIP. That plan demonstrated projected
attainment of the 2006 24-hour PM2.5 National Ambient Air Quality Standards
(NAAQS) (35 µg/m3) by 2014. However, a recent court decision (NatuYal Res. Def.
Council v. EPA, 706 F.3d 428 (D.C. Cir. 2013)) compels U.S. EPA to evaluate the 24-
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Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor

Requirements

BACKGROUND

PM2.5 has four major precursors, other than direct PM2.5 emissions, that may contribute to the

development of the ambient PM2.5: ammonia, NOx, SOx, and VOC. The 2012 AQMP

modeling analysis resulted in a set of ratios that reflect the relative amounts of ambient PM2.5

improvements expected from reductions of PM2.5 precursors emissions. For instance, Table 5-2

in Chapter 5 of the 2012 AQMP demonstrates that one ton of VOC emission reductions is only

30 percent as effective as one ton of NOx for lowering 24-hour PM2.5 concentrations. VOC

reductions are only four percent and two percent as effective as SOx and direct PM2.5

reductions, respectively, on a per ton basis. Thus, VOC controls have a much less significant

impact on ambient 24-hour PM2.5 levels relative to other PM2.5 precursors.

EMISSIONS CONTRIBUTION

While similar relative contributions to PM2.5 have not been developed for ammonia, the mass

contributions of ammonium sulfate and ammonium nitrate are accounted for in the SOx and NOx

contributions. This essentially assumes that PM2.5 formation in the basin is not ammonia

limited with sufficient ammonia in the atmosphere to combine with available nitrates and

sulfates. Under these conditions, ammonia controls are much less effective at reducing ambient

PM2.5 levels than oth?r precursors.

While the 2012 AQMP ammonia emissions inventory was close to 100 ton per day (TPD), the

inventory was highly variable in terms of source contributions and spatial distribution throughout

the Basin. As presented in Table E-1, major sources accounted for 1.7 TPD or less than 2

percent of the Basin inventory. Furthermore, only four major source emitters were noted in the

inventory with the single highest major source accounting for less than 0.50 TPD direct

emissions. All four major sources are located in the western Basin.

TABLE E-1

VOC and Ammonia Emissions Contributions

POLLUTANT ALL SOURCES
(Tons Per Day)(Tons

MAJOR SOURCES
Per Day)

1tELATIVE
CONTRIBUTION

VOC 451' 8.OZ 1.8%

Ammonia 993 1.7z 1.7%

1 2012 AQMP -Appendix III: Base and Future Year Emission Inventory; 2014 Annual Average Emissions by Source

Category in.South Coast Air Basin

2 2013 SCAQMD Annual Emission Reporting

3 ARB Almanac 2013 —Appendix B: County Level Emissions and Air Quality by Air Basin; County Emission Trends

E -1 January 2015



Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor

Requirements

Prior to the 2003 AQMP, significant effort was undertaken to develop inter-pollutant trading

ratios to meet NSR emissions reduction goals. The primary mechanism was to reduce SOx to

offset PM emissions. Aerosol chemical mechanisms embedded in box and regional modeling

platforms where used to estimate the formation rates of ammonium sulfate from local sulfur

emissions to establish a SOx emissions to PM formation ratio. The analyses determined that the

influence of ammonia emissions was spatially varying where coastal-metro zone (west Basin)

trading ratios of SOX to PM valued more than 5:1 per unit SOx emissions to PM, Conversely,

eastern Basin ratios valued 1:1 since ammonia emissions were abundant and all SOx emissions

were likely to rapidly transform to particulate ammonium sulfate. The inter-pollutant trades

made during this time were reviewed by U.S. EPA and were included by reference to the EPA

sponsored Inter-Pollutant Trading Working Group4.

As part of the controls strategy evaluation for future PM2.5 attainment, additional set of analyses

were conducted to test the potential impact of the use of SCR as a NOx control mechanism for

mobile sources in the Basin. The analyses assumed that light as well as heavy duty diesels

would use the control equipment potentially resulting in a 78-85 percent increase in ammonia

from those source categories. The results of the analysis, presented at the September 24, 2010

SCAQMD Mobile Source Committee Meetings, indicated that a 10 TPD increase in ammonia

would result in a net 0.22 µg/m3 increase in regional PM2.5 concentrations. The emissions

mostly followed heavy traffic corridors including freeways and major arterials. Regardless, the

minimal PM2.5 simulated increase from a 10 percent increase in the Basin inventory reflected

the degree of saturation of ammonia in the Basin and minimal sensitivity of changes in ammonia

emissions to PM2.5 production.

During the development of the 2012 AQMP, a sensitivity analysis was conducted to test the

potential impact of using a feed supplement applied to dairy cows on a forecasted basis that

would reduce bovine ammonia emissions by 50 percent. The analysis focused on the Mira Loma

area where more than 70 percent of the Basin's dairy emissions originate. In the sensitivity

analysis a total of 2.9 TPD emissions were reduced from 103 dairy sources, or an average of

0.028 TPD per source (roughly one tenth of major source threshold)6. Since the Mira Loma

monitoring station was embedded among the dairy sources, the reduction of the ground level

emissions resulted in an approximate 0.16 µg/m3 reduction in PM2.5. As in the aforementioned

analyses, the reduction in regional ammonia emissions resulted in a minimal PM2.5 impact per

ton emissions reduced.

and Forecasts 2012 Emissions. NOTE: 2012 AQMP —Appendix III provides 2014 Annual Average of 102 tpd of NH3; the
relative contribution would not change (1.7/102 = 1.7%)
4 "Preliminary Assessment of Methods for Determining Interpollutant Offsets", Coaespondence with Scott Bohning U.S. EPA
Region IX, May 6, 2002.

5 "Impact of Higher On- and Off-road Ammonia Emissions on Regional PM2.5," Item 3, SCAQMD, Mobile Source Committee,
September 24, 2010.
~ "2008 24-hour PM2.5 Model Performance/Preliminary Attainment Demonstration," Item #2, Scientific Technical Modeling
Peer Group Advisory Committee, June 14, 2012.
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A#achment E: CAA, Subpart 4, Section 189(e) And Other Precursor
Requirements

Thus, ammonia controls also have a much less significant impact on 24-hour PM2.5 exceedances

than other precursors. Note however, that the effect on annual PM2.5 levels will be further

evaluated in the 2016 AQMP.

SECTION 189(E)

Clean Air Act (CAA), Title I, Part D, Subpart 4, Section 189(e) states that control requirements

applicable to plans in effect for major stationary PM sources shall also apply to major stationary

sources of PM precursors, except where such sources does not contribute significantly to PM

levels which exceed the standard in the area. According to the U.S. EPA, a major source in a

nonattainment area is a source with emission of any one air pollutant greater than or equal to the

major source thresholds in a nonattainment area. This threshold is generally 100 tons per year

(tpy) or lower depending on the nonattainment severity for all sources. Emissions are based on

"potential to emit" and include the effect of add-on emission control technology, if enforceable

(must be able to show continual compliance with the limitation or requirement).

Major stationary sources of NOx and SOx are already subject to emission offsets (e.g.,

Regulation XX (RECLAIM) and Regulation XII (New Source Review)). Thus, to demonstrate

compliance with CAA Subpart 4, Section 189(e), an analysis was conducted of the emissions of

VOC and ammonia from major stationary sources during rule development of amended Rule

1325 (Federal PM2.5 New Source Review Program) approved by the SCAQMD Governing

Board on December 5, 2014 (http://www.agmd.~;ov/docsldefault-source/A~endas/Governing

Board/2014/2014-dec5-038.pdf?sfvrsn=2). That analysis concluded that VOC and ammonia

from major sources (emitting 100 tpy or greater) contribute less than 2% of the overall Basin-

wide VOC and ammonia emissions (Table E-1), and by extension, do not contribute significantly

to PM levels. Furthermore, both VOC and ammonia are subject to requirements for Best

Available Control Technology (BACT) under existing New Source Review (NSR) at a zero

threshold, so those emission will still be minimized. This analysis was also included in the final

approved staff report for PAR 1325.

!esr~. _ . , , . !~er.~srss.. err.~.~•es~ • . n~s!r~se:rsrr.~:

NEW SOURCE REVIEW

Because ammonia from major stationary sources does not significantly contribute to PM levels

(see Table E-1), ammonia emission sources have not historically been subject to NSR offset

requirements. However, for permitted ammonia sources, SCAQMD Rule 1303 (NSR

Requirements) requires denial of "the Permit to Construct for any relocation, or for any new or

E -3 January 20l S



Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor
Requirements

modified source which results in an emission increase of any nonattainment air contaminant, any

ozone depleting compound, or ammonia, unless BACT is employed for the new or relocated

source or for the actual modification to an existing source." No new major stationary source of

ammonia is expected to be introduced to the region given that these new sources would be

subject to BACT requirements (under SCAQMD Rule 1303 (NSR Requirements), BACT shall be

at least as stringent as Lowest Achievable Emissions Rate (LAER) as defined in the federal

Clean Air Act Section 171(3) [42 U.S.C. Section 7501(3)]). As mentioned above, there are

currently only four major sources of ammonia (emitting more than 100 tons per year) in the

South Coast Air Basin. If these sources were new to the region, they would be subject to BACT

as stringent as LAER and not expected to reach 100 tons per near so as to be classified as a major

source, thus not subject to NSR offset requirements.

However unlikely even if new or modified major sources of ammonia increase ammonia

emissions in the Basin the ammonia contribution from major sources in the South Coast Air

Basin will still not be a significant contributor to PM2.5 levels liven that all current major

sources of ammonia account for less than two percent of the overall ammonia emissions

inventory For instance in the extremelyunlikely event that ammonia emissions from major

sources double, they would still contribute less than five percent of the overall ammonia

inventory.
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ATTACHMENT A
RESOLUTION NO. 12-19

A Resolution of .the South Coast Air Quality Management
District (AQMD or District) Governing Board Certifying the Final Program
Environmental Impact Report for the 2012 Air Quality Management Plan
(AQMP), adopting the Draft Final 2Q12 AQMP, to be referred to after
adoption as the Final 2012 AQMP, and to be submitted into the California
State Implementation Plan.

WHEREAS, the U.S. Environmental Protection Agency (U.S. EPA)
promulgated a 24-hour fine particulate matter (PM2.5) national ambient air quality
standard (NAAQS or standard) in 2006, and 8-hour ozone NAAQS in 1997,
followed up by implementation rules which set forth the classification and
planning requirements for State Implementation Plans (SIP); and

WHEREAS, the South Coast Air Basin was classified as
nonattainment for the 2006 24-hour PM2.5 standard on December 14, 2009, with
an attainment date by December 14, 2014; and

WHEREAS, the U.S. EPA revoked the 1-hour ozone standard
effective June 15, 2005, but on September 19, 2012 issued a proposed call for a
California SIP revision for the South Coast to demonstrate attainment of the 1-
hour ozone standard; and ~,.~

p~~n,~~'
WHEREAS, the 1997 8-hour ozone standard became effective on iy ~

June 15, 2004, with an attainment date for the South Coast of June 15, 2024; and

WHEREAS, the South Coast Air Basin was classified as "extreme"
nonattainment for 8-hour ozone for the 1997 standard with attainment dates by
2024; and

WHEREAS, EPA approved the South Coast SIP for 8-hour ozone on
March 1, 2012; and

WHEREAS, the federal Clean Air Act requires SIPS for regions not
in attainment with the NAAQS be submitted no later than three years after the
nonattainment area was designated, whereby, a SIP for the South Coast Air Basin
must be submitted for 24-hour PM2.5 by December 14, 2012; and

WHEREAS, the South Coast Air Quality Management District has
jurisdiction over the South Coast Air Basin and the desert portion of Riverside
County known as the Coachella Valley; and

1
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WHEREAS, 40 Code of Federal Regulations (CFR) Part 93 requires

that transportation emission budgets for certain .criteria pollutants be specified in

the SIP, and

WHEREAS, 40 CFR Part 93,118(e)(4)(iv) requires a demonstration

that transportation emission budgets submitted to U.S. EPA are "consistent with

applicable requirements for reasonable further progress, attainment, or"

maintenance (whichever is relevant to the given implementation plan submission);

and

WHEREAS, the South Coast Air Quality Management District is

committed to comply with the requirements of the federal Clean Air Act; and

WHEREAS, the Lewis-Presley Air Qualit~~ Management Act

requires the District's Governing Board adopt an AQMP to achieve and maintain

all state and federal air quality standards; to contain deadlines for compliance with

federal primary ambient air quality standards; and to achieve the state standards

and federal secondary air quality standards by the application of all reasonably

available control measures, by the earliest date achievable (Health and Safety

Code Section 40462) and the California Clean Air Act requires the District to

endeavor to achieve and maintain state ambient air quality standards for ozone,

carbon monoxide, sulfur dioxide, and nitrogen dioxide by the earliest practicable

date (Health and Safety Code Section 40910); and

WHEREAS, the California Clean Air Act requires a nonattainment

area to evaluate and, if necessary, update its AQMP under Health &Safety Code

§40910 triennially to incorporate the most recent available technical information;

and

WHEREAS, the South Coast Air Quality Management District

Governing Board is committed to comply with the requirements of the California

Clean Air Act; and

WHEREAS, the South Coast Air Quality Management District is

unable to specify an attainment date for state ambient air quality standards for 8-

hour ozone, PM2.5, and PM10, however, the 2012 AQMP, in conjunction with

earlier AQMPs contains every feasible control strategy and measure to ensure

progress toward attainment and the AQMP will be reviewed and revised to ensure

that progress toward all standards is maintained; and

WHEREAS, the 2012 AQMP must meet all applicable requirements
of state law and the federal Clean Air Act; and

2



WHEREAS, the South Coast Air Quality Management District
Governing Board is committed to achieving healthful air in the South Coast Air
Basin and all other parts of the District at the earliest possible date; and

WHEREAS, the 2012 AQMP is the result of 17 months of staff
work, public review and debate, and has been revised in response to public
comments; and

WHEREAS, the 2012 AQMP incorporates updated emissions
inventories, ambient measurements, new meteorological episodes, improved air
quality modeling analyses, and updated control strategies by the District, and the
Southern California Association of Governments (SCAG) and will be forwarded
to the California Air Resources Board (GARB) for any necessary additions and
submission to EPA; and

WHEREAS, as part of the preparation of an AQMP, in conjunction
or coordination with public health agencies such as GARB and the Office of
Environmental Health Hazard Assessment (OEHHA), a report has been prepared
and peer-reviewed by the Advisory Council on the health impacts of particulate
matter air pollution in the South Coast Air Basin pursuant to California Health and
Safety Code § 40471, which has been included as part of Appendix I (Health
Effects) of the 2012 AQMP together with any required appendices; and

WHEREAS, the 2012 AQMP establishes transportation conformity
budgets for the 24-hour PM2.5 standard based on the latest planning assumptions;
and

WHEREAS, the AQMP satisfies all the attainment deadlines for
federal ambient air quality standards for 24-hour PM2.5 and 1-hour ozone
NAAQS; and

WHEREAS, the 2012 AQMP satisfies the planning requirements set
forth in the federal and California Clean Air Acts; and

WHEREAS, the 2012 AQMP includes the 24-hour PM2.5
attainment demonstration plan, reasonably available control measure (RACM) and
reasonably available control technology (R.ACT) determinations, and
transportation conformity budgets for the South Coast Air Basin; and

WHEREAS, the 2012 AQMP updates the U.S. EPA approved 8-
hour ozone control plan with new measures designed to reduce reliance on the
federal Clean Air Act (CAA) Section 182(e)(5) long-term measures for NOx and
VOC reductions; and

3



WHEREAS, in order to reduce reliance on the CAA Section

182(e)(5) long-term measures, the SCAQMD will need emission reductions from
sources outside of its primary regulatory authority and from sources that may lack,

in some cases, the financial wherewithal to implement technology with reduced air

pollutant emissions; and

WHEREAS, a majority of the measures identified to reduce reliance
on the CAA Section 182(e)(5) long-term measures rely on continued and sustained
funding to incentivize the deployment of the cleanest on-road vehicles and off-

road equipment; and

WHEREAS, the 2012 AQMP includes a new demonstration of 1-

hour ozone attainment (Appendix VII) and vehicle miles travelled (VMT)

emissions offsets (Appendix VIII), as per recent proposed U.S. SPA requirements;
and

WHEREAS, the South Coast Air Quality Management District

Governing Board finds and determines with certainty that the 2012 AQMP is
considered a "project" pursuant to CEQA; and

WHEREAS, pursuant to the California Environmental Quality Act

(CEQA) a Notice of Preparation (NOP) of a Draft Program Environmental Impact

Report (PEIR) and Initial Study for the 2012 AQMP was prepared and released for
a 30-day public comment period, preliminarily setting forth the potential adverse

environmental impacts of adopting and implementing the 2012 AQMP; and

WHEREAS, pursuant to CEQA a Draft PEIR on the 2012 AQMP
(State Clearinghouse Number 2012061093), including the NOP and Initial Study
and responses to comments on the NOP and Initial Study, was prepared and
released fora 45-day public comment period, setting forth the potential adverse
environmental impacts of adopting and implementing the 2012 AQMP; and

WIIEREAS, the Draft PEIR on the 2012 AQNIP included an
evaluation of project-specific and cumulative direct and indirect impacts from the
proposed project and four project alternatives; and

WHEREAS, the AQMD staff reviewed the 2012 AQMP and
determined that it may have the potential to generate significant adverse
environmental impacts; and

WHEREAS, the Draft PEIR on the 2U 12 AQMP has been revised
based on comments received and modifications to the draft 2012 AQMP and all
comments received were responded to, such that it is now a Final PEIR on the
2012 AQMP; and
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WHEREAS, the Governing Board finds and determines, taking into
consideration the factors in §(d)(4)(D) of the Governing Board Procedures, that
the modifications that have been made to 2012 AQMP, since the Draft PEIR on
the 2012 AQMP was made available for public review would not constitute
significant new information within the meaning of the CEQA Guidelines; and

WHEREAS, none of the modifications to the 2012 AQMP alter any
of the conclusions reached in the Draft PEIR on the 2012 AQMP, nor provide new
information of substantial importance that would require recirculation of the Draft
PEIR on the 2Q12 AQNLP pursuant to CEQA Guidelines §15088.5; and

WHEREAS, it is necessary that the adequacy of the Final PEIR on
the 2012 AQMP be determined by the AQMD Governing Board prior to its
certification; and

WHEREAS, it is necessary that the adequacy of responses to all
comments received on the Draft PEIR on the 2012 AQMP be determined prior to
its certification; and

WHEREAS, it is necessary that the AQMD prepare Findings and a
Statement of Overriding Considerations pursuant to CEQA Guidelines §§15091
and 15093, respectively, regarding adverse environmental impacts that cannot be
mitigated to insignificance; and,

WHEREAS, Findings and a Statement of Overriding Considerations
have been prepared and are included in Attachment 2 to this Resolution, which is
attached and incorporated herein by reference; and

WHEREAS, the provisions of Public Resources Code §21081.6 —
Mitigation Monitoring and Reporting -require the preparation and adoption of
implementation plans for monitoring and .reporting measures to mitigate adverse
environmental impacts identified in environmental documents; and

WHEREAS, staff has prepared such a plan . which sets forth the
adverse environmental impacts, mitigation measures, methods, and procedures for
monitoring and reporting mitigation measures, and agencies responsible for
monitoring mitigation measure, which is included as Attachment 2 to the
Resolution and incorporated herein by reference; and

WHEREAS, the South Coast Air Quality Management District
Governing Board voting on this Resolution has reviewed and considered the Final
Program Environmental Impact Report on the 2012 AQMP, including responses to
comments on the Draft Program Environmental Impact Report on the 2012
AQMP, the Statement of Findings, Statement of Overriding Considerations, and
the Mitigation Monitoring and Reporting Plan; and
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WHEREAS, the Draft Socioeconomic Report on the 2012 AQMP
was prepared and released for public review and comment; and

WHEREAS, the Draft Socioeconomic Report for the 2012 AQMP is
revised based on comments received and modifications to the Draft 2012 AQMP
such that it is now a Draft Final Socioeconomic Report for the 2012 AQMP; and

WHEREAS, the 2012 AQMP includes every feasible measure and
an expeditious adoption schedule; and

WHEREAS, the CARB and the U.S. EPA have the responsibility to
control emissions from motor vehicles, motor vehicle fuels, and non-road engines
and consumer products which are primarily under their jurisdiction representing
over 80 percent of ozone precursor emissions in 2023; and

WHEREAS, significant emission reductions must be achieved from
sources under state and federal jurisdiction for the South Coast Air Basin to attain
the federal air quality standards; and

WHEREAS, the formal deadline for submission of the 24-hour
PM2.5 attainment plan is December 14, 2012, and the formal deadline for
submission of the 1-hour ozone SIP revision is expected to be late 2013 or early
2014, but since the emissions inventory and control strategy for ozone has already
been developed for the 2012 AQMP, and attaining the 1-hour ozone standard can
rely nn the same strategy for the 8-hour ozone standard, an attainment
demonstration for the 1-hour ozone standard is included as an Appendix to the
2012 AQMP; and

WHEREAS, the 1-hour ozone attainment demonstration (Appendix
VII) uses the same base year (2008) and future year inventories as presented in
Appendix III of the 2012 AQMP and satisfies the pre-base year offset requirement
by including pre-base year emissions in the growth projections, consistent with 40
CFR § 51.165(a)(3)(i)(C)(1), as described on page III-2-54 of Appendix III of the
2012 AQMP.

WHEREAS the South Coast Air Quality Management District
Governing Board hereby requests that CARB commit to submitting contingency
measures as required by Section 182(e)(5) as necessary to meet the requirements
for demonstrating attainment of the 1-hr ozone standard; and

WHEREAS, the South Coast Air Quality Management District
Governing Board directs staff to move expeditiously to adopt and implement
feasible new control measures to achieve long-term reductions while meeting all
applicable public notice and other regulatory development requirements; and



WHEREAS, the South Coast Air Quality Management District has
held six public workshops on the Draft 2012 AQMP, one public workshop on the
Draft Socioeconomic Report, four public hearings throughout the four-county
region in September on the Revised Draft 2012 AQMP, 14 AQMP Advisory
.Group meetings, 11 Scientific, Technical, and Modeling, Peer Review Advisory
Group meetings, four public hearings in November throughout the four-county
region on the Draft Final 2012 AQMP, and one adoption hearing pursuant to
section 40466 of the Health and Safety Code; and

WHEREAS, pursuant to section 40471(b) of the Health and Safety
Code, as part of the six public workshops on the Draft 2012 AQMP, four public
hearings on the Revised Draft 2012 AQMP, the four public hearings on the Draft
Final 2012 AQMP, and adoption hearing, public testimony and input were taken
on Appendix I (Health Effects); and

WHEREAS, the record of the public hearing proceedings is located
at South Coast Air Quality Management District, 21865 Copley Drive, Diamond
Bar, California 91765, and the custodian of the record is the Clerk of the Board;
and

WHEREAS, an extensive outreach program took place that included
over 75 meetings with local stakeholders, key government agencies, focus groups,
topical workshops, and over 65 presentations on the 2012 AQMP provided; and

WHEREAS, the record of the CEQA proceedings is located at South
Coast Air Quality Management District, 21865 Copley Drive, Diamond Bar,
California 91765, and the custodian of the record is the Assistant Deputy
Executive Officer, Planning, Rule Development, and Area Sources.

NOW, THEREFORE BE IT RESOLVED, that the South Coast Air
Quality Management District Governing Board does hereby certify that the Final
PEIR for the 2012 AQMP including the responses to comments has been
completed in compliance with the requirements of CEQA and finds that the Final
PEIR on the 2012 AQMP, including responses to comments, was presented to the
AQNID Governing Board, whose members reviewed, considered and approved the
information therein prior to acting on the 2012 AQMP; and finds that the Final
PEIR for the 2012 AQMP reflects the AQMD's independent judgment and
analysis; and

BE IT FURTHER RESOLVED, that the District will develop, adopt,
submit, and implement the short-term PM2.5 control measures as identified in
Table 4-2 and the 8-hour ozone measures in Table 4-4 of Chapter 4 in the 2012
AQMP (Main Document) as expeditiously as possible in order to meet or exceed
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the commitments identified in Tables 4-10 and 4-11 of the 2012 AQMP (Main
Document), and to substitute any other measures as necessary to make up any
emission reduction shortfall.

BE IT FURTHER RESOLVED, the District commits to update
AQMP emissions inventories, baseline assumptions and control measures as
needed to ensure that the best available data is utilized and attainment needs are
met.

BE IT FURTHER RESOLVED, the District commits to conduct a
review of its socioeconomic analysis methods during 2013, convene a panel. of
experts, and update assessment methods and approaches, as appropriate.

BE IT FURTHER RESOLVED, the District commits to continue
working with the ports on the implementation of control measure IND-01
(Backstop Measure for Indirect Sources of Emissions from Ports and Port-Related
Sources).

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to enhance outreach and education efforts related to the "Check before
you Burn" residential wood burning curtailment program, and to expand the
current incentive programs for gas log buydown and to include potentially wood
stove replacements working closely with U.S. EPA and other stakeholders.

BE IT FURTHER RESOLVED, that the South Coast Air QualitX
~. ~ a.'l~ Management District Governing Board does hereby direct staff to work in

conjunction with CARB to provide annual reports to U S EPA describi~
progress towards meeting Section 182(e~(5) emission reduction commitments

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, pursuant to the requirements of Title 14
California Code of Regulations, does hereby adopt the Statement of Findings
pursuant to § 15091, and adopts the Statement of Overriding Considerations
pursuant to § 15093, included in Attachment 2 and incozporated by reference; and

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, does hereby adopt the Mitigation
Monitoring and Reporting Plan, as required by Public Resources Code, Section
21081.6, attached hereto and incorporated by reference; and

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board finds that the mobile source control
measures contained in Appendix IV-B are technically feasible and cost-effective
and requests that CARB consider them in any future incentives programs or
rulemaking.
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BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board does hereby direct staff to work with state
agencies and state legislators, federal agencies and U.S. Congressional and Senate
members to identify funding sources and secure funding for the expedited
replacement of older existing vehicles and off-road equipment to help reduce the
reliance on the CAA Section 182(e)(5) long-term measures.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board finds that transportation emission budgets
are "consistent with applicable requirements for reasonable further progress,
attainment, or maintenance (whichever is relevant to the given implementation
plan submission)" pursuant to 40 CFR 93.118(e)(4)(iv).

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to finalize the 2012 AQMP including the main document, appendices, and
related documents as adopted at the December 7, 2012 public hearing.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, whose members reviewed, considered and
approved the information contained in the documents listed herein, adopts the
2012 AQMP dated December 7, 2012 consisting of the document entitled 2012
AQMP as amended by the final changes set forth by the AQMD Governing Board
and the associated documents listed in Attachment 1 to this Resolution, the Draft
Final Socioeconomic Report for the 2012 AQMP; the Final Program EIR for the
2012 AQMP, and the Statements of Findings and Overriding Considerations and
Mitigation Monitoring Plan (Attachment 2 to this Resolution).

BE IT FURTHER RESOLVED, the Executive Officer is hereby
directed to work with CARB and the U.S. EPA to ensure expeditious approval of
this 2012 AQMP for PM2.5 and 1-hour ozone attainment.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP serve as the
SIP revision submittal for the 24-hour PM2.5 attainment demonstration plan
including the RACM/RACT determinations for the PM2.5 standard for the South
Coast Air Basin, and the PM2.5 Transportation Conformity Budgets for the South
Coast Air Basin.

BE IT FURTHER RESOLVED, that the South Coast Air .Quality
Management District Governing Board, requests that the 2012 AQMP (Appendix
VII) serve as the SIP revision submittal for the 1-hour ozone NAAQS attainment
demonstration.
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BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP (Appendix
VIII) serve as the SIP revision submittal for a revised VMT emissions offset
demonstration as required under Section 182(d)(1)(A) for both the 1-hour ozone
and R-hour ozone SIPs for the South Coast Air Basin.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP serve as an
update to the approved 2007 8-hour ozone SIP for the South Coast Air Basin with
specific control measures designed to further implement the 8-hour ozone SIP and
reduce reliance on Section 182(e)(5) long term measures.

BE IT FURTHER RESOLVED, that the 2012 AQMP does not serve
as a revision to the previously approved 8-hour ozone SIP with respect to
emissions inventories, attainment demonstration, RFP, and transportation
emissions budgets or any other required SIP elements.

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to forward a copy of this Resolution, the 2012 AQNIP and its appendices
as amended by the final changes, to CARB, and to request that these documents be
forwarded to the U.S. EPA for approval as part of the California State
Implementation Plan. In addition, the Executive Officer is directed to forward a
copy of this Resolution, comments on the 2012 AQMP and responses to
comments, public notices, and any other information requested by the U.S. EPA
for informational purposes.

Attachments

AYES: Benoit, Burke, Cacciotti, Gonzales, Loveridge, Lyou, Mitchell,
Nelson, Parker, Pulido, and Yates.

NOES: None.

ABSTAIN: None.

ABSENT: Antonovich and Perry.

Dated: / ~ ~ ~- ~ C'l~ --
'~~ ~_ ~

Clerk of the District Board
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ATTACHMENT 1

The Fina12012 Air Quality Management Plan submitted for the South Coast Air
Quality Management District Governing Board's consideration consists of the
documents entitled:

• Draft Fina12012 AQMP (Attachment B) including the following appendices:

■ Appendix I -Health Effects
■ Appendix II -Current Air Quality
■ Appendix III -Base and Future Year Emission Inventory
■ Appendix N (A) -District's Stationary Source Control Measures
■ Appendix IV (B) -Proposed 8-Hour Ozone Measures
■ Appendix IV (C) -Regional Transportation Strategies &Control Measures
■ Appendix V -Modeling &Attainment Demonstrations
■ Appendix VI -Reasonably Available Control Measures (RACM)

Demonstration
■ Appendix VII - 1-Hour Ozone Attainment Demonstration
■ Appendix VIII - VMT Offset Requirement Demonstration

~ Comments on the 2012 Air Quality Management Plan, and Responses to
Comments (November 2012) — (Attachment C)

• Final Program Environmental Impact Report for the 2012 Air Quality
Management Plan (Attachment D)

■ Findings, Statement of Overriding Considerations, and Mitigation
Monitoring and Reporting Plan (Attachment 2 to the Resolution)

• Draft Final Socioeconomic Report for the 2012 Air Quality Management Plan
(Attachment E)

• Changes to Control Measures IND-01, CMB-01, CTS-01 and CTS-04
(Attachment F)



State of California
AIR RESOURCES BOARD

SOUTH COAST AIR BASIN 2012 PM2.5 AND OZONE.STATE IMPLEMENTATION PLANS

Resolution 13-3

January 25, 2013

Agenda Item No.: 13-2-2

WHEREAS, the Legislature in Health and Safety Cade sectifln 39602 has
designated the State Air Resources Board (ARB or Board)'as the air pollution control
agency for al! purposes set forth in federal law;

WHEREAS, the ARB is responsible for preparing the State Implementation Plan
(SIP) for attaining and maintaining the National-Ambient.Air Quality~Standards -
{standards) as required by the federal Clean Air Act (Act) (42 U.S.C. section 7401 et
seq.), and to this end is directed by Health -and Safety Code section 39602 to
coordinate the activities of all local and rEgionaf air pollution control and air quality
management districts districts) as necessary to comply with the Act;

WHEREAS, section 41650 of the Healtf~ and Safety Code requires the ARB to _
approve the nonattainrnent area plan adopted by a district as part of the SIP unless
fhe Board finds, after a public hearing, that the plan does not meet the requirements
of the Act;

WHEREAS, the ARB has responsibility for ensuring that the dis#rids meet their
responsibilities under the Act pursuant to sections 39002, 39500, 39602, and 41650
of the Health ar~d Safety Code;

WHEREAS, tfie ARB is authorized by section 39600 of the Health and Safety Code
to do such acts as may be necessary for the proper'execution of its powers and
duties;

WHEREAS, sections 39595 and 39516 of the Health and Safety Code provide that
any duty may be delegated to~the Board's Executive Officer as the Board deems
appropriate;

WHEREAS, the districts F~ave primary responsibility for controlling air pollution from
non-vehicular sources and for adopting control measures, rules, and regulations to
attain the standards within their boundaries pursuant to sections 39002, 40000,
40001, 40701, 40702, and 41650 ofi the Health and Safety Cade;

teramoto
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Resolution T3-3 2

WHEREAS, the South Coast Air Basin {SCAB or Basin) includes Orange County,
the southwestern two-thirds of Los Angeles County, southwestern San Bernardino
County, and western Riverside County; .

WHEREAS, the South Coast Air Quality Management District (District) is the local
air district with jurisdiction over the SCAB, purs~aanfi to sections 40410 and 40413 of
the Health and Safety Code;

WHEREAS, the Southern California Association of Governments (SCAG) is the
regional transportation agency for the SCAB and Coachella Valley and -has
responsibility for preparing and implementing transportation control measures to
reduce vehicle trips, vehicle use, vehicle miles traveled, vehicle idling and #raffc
congestion far the purpose of reducing motor vehicle emissions pursuant to sections
40460(b) and 40465 of the Health and Safety Code;

WHEREAS, section 40463(b) of the Health and Safety Cade specifies that the
District board must establish a carrying capacity -the maximum level of emissions
which would enable-the-attainment and maintenance of-an ambien# air quality --
standard for apollutant -for the Sough Coast Air Basin with the activE participation of
SCAG;

WHEREAS; the South Coast 2012 Air Quality Management Plan (AQMP) includes
State Implementation Plan {SIP) amendments for fine particulate matter (PM2.5) and
ozone;

WHEREAS, in July 1997, tf~e United States Environmental Profiection Agency
(U.S. EPA} promulgated 24-hour and annual standards far PM2.5 of 65 micrograms
per cubic meter (ug/m3) and 15 ug/ma, respectively;

WHEREAS, in December 2004, U.S. EPA designated the South Coast Air Basin as
nonattainment for the PM2.5 standards;

WHEREAS, in March 2Q07, U.S. EPA finalized the PM2.5 implementation rule
(Rule} which established the framework and requiremen#s that states must meet
to develop annual average PM2.5 SIPs, set an initial attainment date of
April 5, 2010; and allowed for an attainment date extension of up to five years;

WHEREAS, the Rule requires that PM2.5 SIPs include air quality and emissions
data, a control strategy, a modeled attainment demonstration, transportation
conformity emission budgets, reasonably available control measure/reasonably
available technology (RACM/RACY) demonstration, and contingency measures;

WHEREAS, in July 1997, the U.S. EPA promulgated an 8-hour standard for ozone
of 0.08 parts per million (ppm);



Resolution 13-3 3

WHEREAS, on April 15, 2004, U.S. EPA designated the South Coast as
nonattainment for the 0.08 ppm 8-hour ozone standard;

WHEREAS, in 2007, the Distric# and ARB adopted S1P amendments demonstrating
attainment of the annual PM2.5 standard by April 5, 2015, and of the 8-hour ozone ,
standard by December 31, 2023, and submitted the SIP amendments to U.S. EPA;

WHEREAS, in 2009 and 2011, at U.S. EPA's request, ARB provided clarifying
amendments to the annual PM2.5 and 8-hour ozone Sauth Coast SIPs submitted in
2007;

WHEREAS, in 2011, U.S. EPA approved the control strategy, emission reduction
commitment and attainment demonstration fog the annual PM2.5 standard with an
attainment date of,April 5, 2015;

WHEREAS, in 2412, U.S. EPA approved the confrol strategy, emission reduction
commitment acid attainment demonstration for the 8-hour ozone standard-with an

_ - attainment date of June 45; 2Q24; _ - _. _

111/HEREAS, in December 2006, U:S. EPA lowered the 24=hour PM2.5 standard from
65 ug/m3 to 3~ ug/m3;

WHEREAS, effective December 14, 2009, U.S. EPA designated the South Coast Air
Basin as nonattainment for the 35 ~g/m3 PM2.5 standard;

WHEREAS, an March 12, 2012, U.S. EPA issued a memorandum that provided
further guidance on the development of SIPs specific to -the 35 ug/m3 PM2.5
standard and se# an initial attainment date of December 14, 2014, with a provision
for an attainment date, extension of up to five years;

WHEREAS, the 2012 AQMP Plan iden#des directly-emitted PM2.5, ni#rogen oxides
(N~x), sulfur oxides {SOx} and volatile organic compounds (VOC) as PM2.5
attainment plan precursors consistent with the Rule;

WHEREAS, the emission seductions contained in the 2012 AQMP for PM2.5
attainment rely on adopted regula#ions and on new or revised District control
measures;

WHEREAS, the 2012 AQMP's new PM2.5 measures include further strengthening of
the District's wood burning curtailment program, outreach, and incentive programs;

WHEREAS, in accordance with section 172(b)(2} of the Act, the 2012 AQMP
identifies 2014 as the most expeditious attainment date for the 2~-hour PM2.5
standard;



Resolution 13-3 4

WHEREAS, the attainment analysis. in the 2012 AQMP demonstrates that the
24-hour PM2.5 standard will be met throughout the Basin by the proposed 2014
attainment date;

WHEREAS, consisten# with section 172(c)(3} of the Act, the 2012 AQMP includes a
comprehensive, accurate, current inventory of emissions data for directly emitted
PM2.5 and PM2.5 precursors: oxides of nitrogen. (NOx), reactive organic gases
(ROG), sulfur oxides (SOx}, and ammonia (NH3);

WHEREAS, consistent with section 172(c) of the Act, the 2012 AQMP demonstrates
the implementation of RACM/RACY for direct PM2.5 and the area's refevanf PM2.5
precursors;

WHEREAS; consistent with section 172(c)(9) of the Act; the 2012 AQMP includes
contingency measures that provide extra emissions reduc#ions that go into effect
without further regulatory action if-the area fails to make attainmen# of the 24-hour
PM2.5 standard an time;

WHEREAS, consistent with section 176 of the Act, the 2012 AQMP establishes
transportation conformity emission budgets, developed in consultation befinreen the
District, ARB~staff, transportation agencies, and U.S. EPA, that' conform to the
attainment emission levels;

WHEREAS, the approved commitment for emission reductions is for total aggregate
reductions that may be achieved through the measures identified in the S1P,
alternative measures or incentive programs, and actual emission decreases that
occur;

WHEREAS, the approved commitment for emission reductions allows for the
substitution of reductions of one precursor for another using relative PM2.5
reductions values identified- by the District;

WHEREAS, section 182(e)(5) of the Act provides that SIPs for extreme ozone
nonattainment areas may rely in part upon the development of new technologies or
the improvement of existing technologies;

WHEREAS, the approved SIP includes commitments to achieve additional
reductions from advanced technology as provided for in section 1$2(e)(5) of the Act;

WHEREAS, in the Federal Register (Volume 77 Fed.Reg. 12674 at 12686
(March 1, 2012)) entry approving the ozone elements of the South Coast 8-hour
ozone SIP, U.S. EPA stated that measures approved under section 182(e}(5) may
include those.that anticipate future technological developments as weld as those that
require complex analyses, decision making and coordination among a number of
government agencies;



Resolution '! 3-3 5

WHEREAS, the 20'~ 1 revision to the 8-hour ozone SIP included .State commitments
to develop, adopt, and submit contingency measures by 2020 if advanced
technology measures do not achieve planned reductions;

WHEREAS, the 20 2 AQMP includes actions to develop and put into use advanced
transformational technologies to fulfill in part the approved SIP commitment for the
Act section 1$2(e)(5} reductions;

WHEREAS, these actions describes[ in the 2012 AQMP as seventeen mobile
measures (five on-road measures, five off-road measures, and seven advanced
technology measures),~are consistent with U.S. EPA's interpre#ation of 182(e}(5)
used in the approval of the South Coast 8-hour ozone SIP (77 Fed.Reg. 12674 at
12686 {March 1, 2012));

WHEREAS, Qn November 6, 1991, U.S. EPA designated the South Coas#Air Basin
an extreme nonattainment area far the 'I-hour ozone standard with an attainment
date of no later than November 15, 2010;

_ _ __ __

WHEREAS, in 2000 ARB submitted the 1999 Amendment to the South Coast 1997
AQMP, collectively called the 1997/1999.SIPrevision, which included {ong-term
measures pursuant to section 185(e)(5);

WHEREAS, in 2000 U.S. EPA approved the 1997/1999 revision to the South Coast
1-hour ozone SIP;

WHEREAS, in 2003 ARB submitted a revision to the South Coast 1-hour ozone SIP;

WHEREAS, in 2009 U.S. EPA disapproved the attainment demonstration in the
2003 revision;

WHEREAS, on February 2, 2011, the Ninth Circuit Court of Appeals remanded
U.S. EPA's 2009 final action on the 2003 South Coast 1-hour ozone 51P and
directed U.S. EPA to take further action to ensure that the State develop a plan
demonstrating attainment of the 1-hour ozone standard, consistent with Clean Air
Act requirements;

WHEREAS, on January 7, 2013, U.S. EPA issued a SIP call for the State to submit,
within 12 mon#hs of the effective date of the SEP, call, a SIP revision demonstrating .
attainment of.the ~-hour ozone standard in the Basin;

WHEREAS, the 2012 AQMP's 1-hour ozone attainment demonstration relies on
adopted state and local regulations, along with new local regulations including
continued implementation of the approved 8-hour ozone SIP to reduce emissions
by 2022;



Resolution 13-3 6

WHEREAS, the 1-hour ozone attainment demonstration also reties upon section
182(e)(5} provisions for future reductions from developing new technologies or
improving existing technologies;

WHEREAS, the actions to implement advanced technology measures for the
approved 8-hour ozone SIP also describe actions to implement advanced
technology measures for the 1-hour ozone attainment demonstration;

WHEREAS, .section 182(e)(5) of the Act requires contingency measures be
submitted no later than three years prior to the attainment year in the event that the
anticipated long-term measures approved pursuan# to section 182(e)(5) do not
achieve planned reductions needed for aftaining the 7-hour ozone standard;

WHEREAS, section 782{e}(5) contingency measures in the approved SIP meet the
requirements for attainment contingency measures because section 182(e)(5) is not
relied on for emission reductions prior to November 15, 2000;

-- WHEREAS, the 2092 AQMP demonstrates the Basin will attain the 1-hour ozone . _ .
standard by 2022;

WHEREAS, consistent with section '!72(c}(3) of the Act, the 2012 AQIVIP includes a
comprehensive, accurate, current inventory of emissions data for precursors of
ozone: oxides of nitrogen (NOx} and reactive organic gases (ROG);

WHEREAS, consistent with section 172(c) of the Act, the 2012 AQMP demonstrates
the implementation of RACM/RACY for NOx and ROG;

WHEREAS, section 'i82(d){1)(a) of the Act requires ozone nanattainment areas
classified as severe and extreme to submit a vehicle miles traveled (VMS offset
demonstration sowing no increase in motor vehicle emissions between the base
year in the Act 1990 Amendments and the area's attainment year;

WHEREAS, in February 2071, the Ninth Circuit Court of Appeals held that section
182(d)(1)(a) of the Act requires additional transportatior~ control strategies and
transpo►~ation control measures to offset vehicle emissions whenever they are
projected to be higher than if base year VMT had not increased;

WHEREAS, the Ninth Circuit Court of Appeals remanded the approval of the 2007
8-hour ozone SIP VMT emissions offsets demonstration to U.S. EPA;

WHEREAS, in September 2012, U.S. EPA proposed to withdraw its final approvals,
and then disapprove, SIP revisions submitted to meet the section 182(d)(1}(a) VMT
emissions offset requirements for the U.S. EPA approved South Coast Air Basin
1-hour and 8-hour ozone plans;



Resolution 13-3 7

WHEREAS, in Augus# 2012, U.S. EPA issued guidance entitled "Implementing
Clean Air Ac# Section 182(d)(1)(A): Transportation Control Measures and
Transportation Control Strategies to Offset grov►~h in Emissions Due to Growth in
Vehicle Miles Traveled";

WHEREAS, consistent with the requirements of section 182(d)(1){A) as specified by
the Ninth Circuit Court of Appeals ruling in 2011 and with U.S. EPA guidance in
2012, and in response to U.S. EPA's September 2012 proposal, the 2012 AQMP
includes a VMT offset demonstration for both 1-hour and 8-hour ozone plans;

WHEREAS, fhe 2072 AQMP -also includes a second VMT emissions. offset
demonstration for 8-hour ozone that meets an alternative VMT offset methodology
proposed by U.S. EPA;-

WHEREAS, the California Environmental Quality Act (CEQA) requires that no
project which may have significant adverse environmental impacts be adopted as
originally proposed if feasible alternatives or mitigation measures are available to
reduce or eliminate such impacts;

WHEREAS, pursuant to California Environmental Quality Act (CEQA), the District
prepared a Program Environmental Impact Report (EIR) for the 2012 AQMP
that was released for. a 45-day public review and comment period from
September 7, 2012 to October 23, 2012, and in the Final Program EIR the Dis#rice
responded to the 13 comment letters received;

WHEREAS, the District's Final Program EER identified potentially significant and
unavoidable project-specific adverse environmental impacts to air quality (CO and
PM10 impacts from construction activities), energy demand, hazards (associated
with accidental release of liquefied natural gas during transport), water demand,
noise (from construction activities) and traffic (construction activities and operations},
as well as potentially significant cumulative adverse impacts to air quality
{construction), energy demand, hazards and hazardous materials, hydrology and
water quality, noise, and transportation and traffic;

WHEREAS, the District Governing Board adopted a Statement of Findings and a
Statement of Overriding Considerations finding the project's benefits outweigh the
unavoidable adverse impacts, as well as a Mitigation Monitoring Plan;

WHEREAS, federal law set forth in section 110(1) of the Act and Title 40, Code of
Federal Regulations (CFR), section 51.102, requires that one or more public
hearings, preceded by at least 30 days notice and opportunity for public review,
must be conducted prior to adopting and submitting any SIP revision to U.S. EPA;

WHEREAS, as required by federal law, the District made the 2012 AQMP available
for public review at least 30 days before the District hearing;
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WHEREAS, following a public hearing on December 7, 2012, the AQMD Governing
Board voted to approve the 2012 AQMP including the 24-hour PM2.5 plan, the
8-hour ozone advanced technology actions and the 1-hour ozone plan;

WHEREAS, on December 20, 2012, the District transmitted the 2012 AQMP to ARB
as a S1P revision, along with proof of public notice publication, and environmental
documents in accordance with State and federal law; and

WHEREAS, the Board finds that:

1. The 2012 AQMP meets the applicable planning requirements established by
the Act and the Rule for 24-hour PM2.5 SIPs, and inc4udes the required air
quality and emissions data, modeled attainment demonstrations,
RACM/RACY demonstra#ions, new source review, transportation conformity
emission budgets, and contingency measures;

2. The existing 2007 PM2.5 SIP, including benefits of ARB's adopted mobile
source control measures, combined with the new District control measures
identified in the adopted 2012 AQMP will provide the emission reductions
needed for meeting the 24-hour PM2.5 standard by the December 14, 2014,
attainment date;

3. The~20'12 AQMP identifies contingency measures that will achieve additional
emission reductions, beyond those relied on in the attainment demonstration,
in the event that the South Coast Air Basin does not attain the 24-hour PM2.5
standard by 2Q14;

4. Th.e 2012 AQMP meets applicable ~Olanning requirements established by the
Act for 1-hour ozone SIPs, and includes the required air quality and emissions
data, modeled attainment demonstrations, new source review and
RACM/RACY demonstrations;

5. The 2x12 AQMP VMT offset demonstrations meets the section 182(d){1}(a)
VMT offset requirements for both the 1-hour ozone and the 8-hour ozone plans;
and

6. ARB has reviewed and considered the Final EIR prepared by the District and
comments presented by interested parties, and find there are no additional
feasible mitigation measures or alternatives within ARB's pov4rers that would
substantially lessen ar avoid the project-specific impacts identified.

NOW, THEREFORE, BE IT RESOLVED the Board hereby approves the South
Coast 2012 AQMP as an amendment to tl~e SIP, excluding those portions not
required to be submitted to U.S. EPA under federal law, and directs .the Executive
Officer to forward. the 2072 AQMP_as approved to U.S. EPA for inclusion in the SIP
to be effective, for purposes of federal law, upon approval by U.S. EPA.
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BE IT FURTHER RESOLVED that the Board commits to develop, adopt, and
submit contingency measures by 2Q19 if advanced technology measures do not
achieve planned reductions as required by section 182(e)(5){B}.

BE IT FURTHER RESOLVED that the Board directs 'the Executive Officer to work
with the District and U.S. EPA and take appropria#e action to resolve any
completeness or approvability issues that may arise regarding the SIP submission.

BE IT FURTHER RESOLVED that the Board aufihorizes the Executive Officer to
include in the S!P submittal ar~y technical corrections, clarifications, or additions that
may be necessary to secure U.S. EPA approval.

BE IT FURTHER RESOLVED that the Board hereby certifies pursuant to
40 CFR section 51.102 that the District's 2012 AQMP was adopted after notice and
public hearing. as required by 44 CFR section 51.102.

I hereby certify that the above is a true and correct
copy of Resolution 13-3, as adapted by the
Air Resources Board.

~~~
Tracy Jensen, C rk of the Board
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January 31, 2014 
 
VIA E-MAIL – rpasek@aqmd.gov 
 
 
Mr. Randall Pasek, Ph.D. 
Planning Manager, Off-Road Section 
Mobile Source Division 
Science and Technology Advancement 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 

 
Re: Comments on South Coast Air Quality Management District Proposed Rule 4001 — 

Maintenance of AQMP Emission Reduction Targets at Commercial Marine Ports 
 
Dear Mr. Pasek and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB”) and the City of Los 
Angeles acting by and through their respective Harbor Departments (“COLA”), and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
comments on the South Coast Air Quality Management District’s (“District”) recently published 
draft “Proposed Rule 4001 – Maintenance of AQMP Emission Reduction Targets at Commercial 
Marine Ports” (“PR 4001”), which attempts to implement “Stationary Source Measure IND-
01—Backstop Measures for Indirect Sources of Emissions from Ports and Port-related 
Facilities” (“Measure IND-01”) in the 2012 Air Quality Management Plan for the South Coast 
Air Basin (“AQMP”). 

As the District is well aware, the Cities have been dedicated, innovative, and effective 
leaders in the efforts of public agencies to improve air quality despite the fact that we have no air 
quality regulatory authority or control over emissions sources.  The potential of additional 
regulation by the District in the form of PR 4001 on the ports of Long Beach and Los Angeles 
(“Ports”) brings significant uncertainty that will have broad negative effects on the goods 
movement industry and the economy as a whole, and destroys the voluntary, collaborative 
partnership among the Cities, industry and all of the air agencies that has led to unparalleled 
emission reductions.  PR 4001 raises questions of fairness and unacceptable delegation of 
responsibility from federal, state and local air regulators to individual cities. 
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The Cities have previously commented on, and objected to PR 4001 and Measure IND-
01, and have expressed our grave concerns about the District’s rulemaking approach, attempting 
to craft an ostensible “backstop rule” that would regulate the Cities and their respective Ports in 
an unprecedented manner.  This letter provides the Cities’ comments on PR 4001 and the 
District’s Preliminary Draft Staff Report (“PDSR”) for PR 4001 and concludes that: 

I. The substance of Measure IND-01 and PR 4001 is deeply flawed from technical, 
jurisdictional, legal, and public policy perspectives, in ways that cannot be cured; 

II. District is acting beyond its authority to adopt PR 4001; 

III. The procedural process for development, public participation and adoption of 
Measure IND-01 and PR4001 is similarly flawed under both state and federal law; 
and 

IV. Measure IND-01 and PR 4001 fail the requirements for inclusion in a State 
Implementation Plan (SIP) under the federal Clean Air Act and applicable state law 
and their existence within the SIP threatens the its success. 

 
Each of these four conclusions is explained in detail below. 
 

I. SUBSTANTIVE FLAWS IN PR 4001 
 

A. There Is No Demonstrated Need for PR 4001 
 
 The District has failed to and cannot provide any demonstration of “need” or justification 
for either Measure IND-01 or PR 4001.  The District’s persistent demand for the Cities – and the 
Cities alone – to be subjected to a redundant rule to “backstop” existing and effective emission 
regulations, reduction plans and policies is arbitrary, discriminatory, and remains unjustified by 
evidence or legal authority. 
 
 We respectfully point out that the District previously proposed a “port backstop rule” as a 
“Mobile Source Measure MOB-03” (“Measure MOB-03”) as part of the District’s 2007 Air 
Quality Management Plan, although Measure MOB-03 included as regulated parties, the port-
related emission sources.  However, following the Cities’ objections to that similarly-unjustified 
proposal, the California Air Resources Board (“CARB”) excluded the Port-related emission 
reduction targets and the proposed MOB-03 “backstop” measure from the 2007 SIP.  Despite 
that rejection, and despite its repeated and manifest failure to demonstrate any legitimate need 
the District  introduced an even more unjustified form of backstop that targets the Cities alone, in 
the form of PR 4001. 
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 Implementation of PR 4001 would transform the Cities’ voluntary San Pedro Bay Ports 
Clean Air Action Plan (“CAAP”) into the District’s mandatory regulation of the Cities.  The 
CAAP was a voluntary cooperative effort of Cities and all of the air regulatory agencies 
(including the District, CARB and the United States Environmental Protection Agency 
(”USEPA”) designed to encourage the industry operators of emission sources to go beyond 
regulation.  PR 4001 would improperly and illogically subject the Cities to the District’s 
regulation for industry’s failure to achieve anticipated emissions reductions from equipment not 
operated, owned or controlled by the Cities, or even to the potential loss of federal and state 
funding for emission reduction measures if the PR 4001 is adopted and included in the SIP and 
approved by the USEPA. 
 

As the Cities have previously shown, there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard. PR 4001 is unnecessarily 
duplicative of regulations already in place for port-related sources.1  This violates the federal 
Clean Air Act and State of California Health & Safety regulations that require SIP provisions to 
be “necessary.”   The Ports’ 2012 air emissions inventories show that diesel particulate emissions 
(DPM) have been reduced by 80% over the seven year period between 2005 and 2012, exceeding 
the commitments we made for 2014 and 2023 in the CAAP.  Further, the Cities estimate that by 
2014, 98% of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur 
as the result of regulations adopted by CARB and the International Maritime Organization 
(IMO).2  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ CAAP. 

 
B. A  VMEP Should Be Used To Achieve Reductions Rather than Rulemaking 

 
 To the extent the District may be seeking to ensure the emission benefits of the Cities’ 
voluntary vessel speed reduction incentive program, there is a more appropriate and focused 
method in the form of the USEPA’s policy and guidance for the Voluntary Mobile Source 

                                                 
1 The term “port-related sources” may occasionally be used in this letter, merely for convenience and consistency 
with usage of that colloquial term by the District, as shorthand for the range of discrete sources of air emissions, 
mostly mobile, which happen to operate at or near the geographic boundaries of the respective Ports.  The Ports 
themselves, however, are “non-operating ports” and therefore not “sources” of emissions, and there is no statutory 
reference to anything called “port-related sources” for purposes of air quality regulation.  The Cities are 
governmental entities having jurisdiction over defined geographic areas, like the District, and are no more the 
“sources” of emissions than is the District. 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Emission Reduction Program (VMEP).  This USEPA policy provides an established process to 
grant SIP credit for emission reductions resulting from voluntary mobile source measures that go 
beyond existing regulations.  The VMEP approach was intended for exactly the type of 
successful voluntary program such as the Cities’ landmark CAAP, and should be used to account 
for the 2% of port-related emissions not currently backstopped by regulation.    Use of the VMEP 
would allow the continuation of a successful voluntary approach that has industry support 
eliminating the risk of cargo diversion that would be caused by the uncertainty inherent in the ill-
conceived regulatory structure of PR 4001. 
 

The USEPA’s established VMEP process that was conceptualized for programs such as 
the Cities’ vessel speed reduction incentive program and other CAAP measures is a feasible and 
preferable alternative to PR 4001 as it will accomplish the objectives sought by Measure IND-01 
and PR 4001 and ensure that the emissions reductions achieved by the program are credited in 
the SIP.  Further, a VMEP, which can be implemented by a memorandum of understanding, will 
achieve the same emissions reductions while allowing grant funds to continue to remain 
available for actions going beyond regulations and will do so in a collaborative manner.  It will 
also encourage other port partners, as well as cities and regions throughout the nation, to develop 
and pursue innovative voluntary programs and solutions that best fit their needs to improve air 
quality and public health.  The Cities are open to discussing mechanisms, contractual or 
otherwise, by which the Cities and the District can formalize a VMEP to ensure the voluntary 
emission reductions are maintained in future years. 
 

C. PR 4001 Emissions Reduction Target Methodology is Flawed 
 
Table 5 of the District’s Preliminary Draft Staff Report shows the overall combined 2014 

target emission reduction of 75% resulting from the application of the Cities’ CAAP 2014 
emissions reduction goals for NOx, SOx, and DPM compared to the CAAP 2005 baseline, but 
fails to specify a mechanism to harmonize the AQMP inventory values with the Cities’ reported 
air emissions inventories.  Furthermore, the use of a fortuitous similarity in ‘percent reduction’ 
cannot be the basis of any type of backstop rule. 
 

Since the 2012 Final AQMP emissions inventory uses a baseline year of 2008 that 
includes the Cities’ 2008 emissions inventories, the 2005 baseline emissions should be replaced 
with the more appropriate 2008 emissions estimates to determine the overall PM2.5 equivalent 
emissions reduction target.  Based on the Cities’ calculation, using the District staff’s 
methodology, by applying the CAAP reduction factors to the 2008 baseline inventory, the 
overall combined target PM2.5 equivalent emission reduction is 68%, as shown in the following 
table: 
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Emissions Inventory NOx SOx PM2.5 PM2.5Eq
(tons per day) 

CAAP 2005 Baseline1, 3 87.45 33.39 4.73 28.54 
Ports Combined 2008 Total Port-Related 
Emissions2, 3  78.6 25.5 3.7 22.7 
CAAP 2014 Reduction4 22% 93% 72%* ----- 
2014 Estimated Inventory3 68.21 2.34 1.32 7.34 
Overall PM2.5 Equivalent Reduction Between 2008 and 2014 68% 
1 From Table 2 of Preliminary Draft Staff Report for PR 4001 
2 From Table 3 of Preliminary Draft Staff Report for PR 4001 
3 2005 and 2008 emissions are based on the Ports’ 2011 emission estimation methodologies. 
4 CAAP 2014 Bay-Wide Standards emission reduction goals for NOx, SOx and DPM  
*Please note that that the CAAP 2014 emission reduction goal of 72% is for DPM, not for PM.   
 

In determining the 2014 emission reduction targets for PR 4001, District staff applied the 
Basin-wide percent reductions from 2008 to 2014 and 2019 to the Cities’ 2008 inventory to 
arrive at the forecasted net emissions reduction percentages of 75% for 2014 and 2019 (page 11 
of Preliminary Draft Staff Report).  This approach is not appropriate because the Basin-wide 
percent reductions are based on an inventory of emissions from overall sources (including non-
port-related) in the South Coast Air Basin (SCAB).  Therefore, the approach taken in PR 4001, is 
not directly applicable to what the Rule describes as “port-related emissions.”  Since the SCAB 
estimates include emissions from what the District erroneously describes as the “port-related 
source” categories, as well as sources operating elsewhere in the SCAB, the 75% emission 
reduction target specific to the ports of Long Beach and Los Angeles is questionable.  As an 
example, SCAB-specific emissions from heavy-duty vehicles includes emissions from all heavy-
duty trucks operating in the basin, including those associated with construction activities, public 
fleets, utility, intrastate, interstate, and drayage trucks, while the ports-specific heavy-duty truck 
emissions inventory only includes activity and emissions associated with port-related drayage 
trucks. 

 
It is also important to note that the District’s December 2013 Preliminary Draft Staff 

Report for PR 4001 erroneously assumes that PM2.5 emissions are equivalent to diesel particulate 
matter (DPM) emissions.  The Cities’ 2014 CAAP emission reduction goal of 72% is specific to 
DPM, not PM2.5 as assumed in the calculation of the PM2.5 equivalent emissions reduction goal of 
75%.  Each of the Port’s annual air emissions inventories separately estimate DPM and PM2.5.  
As shown in their annual reports, the resulting emissions of DPM and PM2.5 are not equivalent.  
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Please refer to Table 8.4 of the Port of Long Beach 2012 Air Emissions Inventory Report3 and 
Table 9.4 of the Port of Los Angeles 2012 Inventory of Air Emissions Report4.   

 
 A comparison of the PM2.5 equivalent factors used in the 2007 AQMP , 2012 AQMP, and 
PR 4001 shows that there is inconsistency in how the PM2.5 equivalent factors were derived and 
applied, as shown in the table below: 
 
  PM2.5 Equivalent Factors 

 VOC NOx PM2.5 SOx 
2007 AQMP 0.04 0.10 1.00 1.52 
2012 AQMP 0.02 0.07 1.00 0.53 
PR 4001  NA 0.07 1.00 0.53 

 
 In the 2007 AQMP, emissions reductions were simulated between 2005 and 2014, 
whereas for the 2012 AQMP, emissions reductions were simulated between 2008 and 2014. In 
the 2007 AQMP, the effect of each pollutant precursor’s reduction on the 2014 
PM2.5concentration was considered on an annual basis, while the 2012 AQMP considers 24-hour 
PM2.5concentrations.  Also, the 2007 AQMP used the annual PM2.5 concentration which was  
based on the average concentrations from all air monitoring stations in the South Coast Air 
Basin, while the 2012 AQMP only uses the average from six regional locations—Riverside-
Rubidoux, Downtown Los Angeles, Fontana, Long Beach, South Long Beach, and Anaheim.  
The Basin-averaged conversion factors resulting from the 2007 analysis were submitted as part 
of the 2007 SIP (Appendix C, of the CARB staff report, “PM2.5 Reasonable Further Progress 
Calculations”) and were approved by the USEPA.  
 

In addition, PR 4001(c)(6) defines “PM2.5 Equivalent” as “the aggregate of the NOx, 
SOx, and PM2.5 emissions (in tons per day) as defined by the following formula provided in the 
Final 2012 AQMP: 
 

PM2.5 Equivalent = 0.07 * NOx + 0.53 * SOx + 1.0 * PM2.5 
 
 The formula provided in PR 4001 does not reflect the PM2.5 equivalent formula provided 
in the Final 2012 AQMP, which includes emissions of VOCs in the calculation.  In PR 4001, 
without explanation, the District has erroneously “dropped” the contribution of VOC from the 
PM2.5 equivalent formula, although the District’s emissions modeling simulation shows VOCs as 
a contributing factor. 
 
                                                 
3 Port of Long Beach 2012 Air Emissions Inventory. www.polb.com/emissions 
4 Port of Los Angeles 2012 Inventory of Air Emissions. www.portoflosangeles.org/environment/studies_reports.asp 
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 Given that there have been several revisions to the PM2.5 equivalent calculations, the text 
and formulae used in PR 4001 for those calculations do not appear consistent with previous 
approaches to such determinations.  Prior to proceeding any further with PR 4001, the Cities 
request a scientific technical evaluation and obtain confirmation from the USEPA that the 
revised PM2.5 equivalent factors and formula to calculate PM2.5 equivalent emissoins used in the 
2012 AQMP and in PR 4001 are appropriate. 
 

D. PR 4001 Fails to Provide an Accurate and Appropriate Definition of Emissions 
“Shortfall” 

 
PR 4001 would require the Cities to develop and submit an emissions reduction plan 

(“Plan”) identifying control strategies to eliminate some potential future “shortfall” in attainment 
of reduction targets.  The proposed rule, however, fails to identify the environmental baseline or 
other parameters that would be required in order for the Cities or the District to determine the 
extent of any emissions “shortfall” to be addressed in the potential Plan.  Under PR 4001, the 
existence of a “shortfall” would appear to be the necessary prerequisite to trigger some 
responsive action on the part of the Cities, but the draft text of PR 4001 fails to provide for a 
timely and objective process to ascertain when and whether such a “shortfall” may have arisen. 
 

The term “shortfall” first appears in the proposed rule in paragraph (d)(1)(A), where it 
appears to call for a Plan to report on progress in “meeting the shortfall.”  However, that would 
appear to be inconsistent with the structure of the proposed rule, i.e., under PR 4001, the District 
cannot require the Cities to submit an emissions reduction plan unless and until the annually-
reported emissions reductions “show that the percent reduction in PM2.5 from the baseline 
emissions is less than the reduction target” of 75% (Paragraph (e)(1)B)).  There would not be any 
“shortfall” identified until that time; therefore, it would be premature and illogical to require the 
Cities to submit a Plan that “reports the progress in meeting the shortfall.” 

 
To the limited extent that the draft text of PR 4001 describes the shortfall that might 

trigger the need to prepare a Plan, the provisions for annual estimating or reporting of the 
emissions appear imprecise and vague.  Also, paragraph (f) appears to contemplate that once a 
“shortfall” is determined to exist in one year, then the District could demand a revised Plan in 
following years if targets still are not met.  What happens if the shortfall is “corrected” in 
subsequent years and targets are again being met? 

 
PR 4001 fails to provide for any process for review or appeal of a possible District 

“determination” that a “shortfall” has occurred.  PR 4001 fails to provide adequate time for the 
Cities to prepare a Plan, if required, or adequate time or procedures for the Cities to study the 
proposed Plan, to conduct environmental review of the Plan, or to conduct public hearings and 
gather input on any Plan that may be deemed to be appropriate if PR 4001 is properly triggered. 
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Development of a Plan should not be mandated if any eventual determination of an 
emissions “shortfall” is due to reasons outside of the Cities’ control.  As previously stated, by 
2014, the emissions sources ostensibly targeted by PR 4001 are already controlled by state, 
federal, and international regulations.  Should there be a shortfall in attaining the emissions 
targets, it will likely be due to factors not caused or controlled by the Cities, and not due to any 
action or derelictions on the part of the Cities or their tenants or users.  The obligation to go 
through a burdensome process to prepare and approve a new Plan or to take active measures to 
make up for a shortfall in meeting emission reduction targets should not fall on the two Cities.  
The Cities are independent governmental entities who are not directly producing emissions or 
otherwise directly responsible for the targeted emissions or for the attainment of emission 
targets.  The Cities are certainly not air agencies created by federal or state law with specific 
regulatory authority to control emissions. 
 

E. PR 4001 Improperly Provides for Moving Emissions Reduction Targets 
 

PR 4001 paragraph (c)(4) defines the “Emissions Target” as the “emissions forecast that 
is based on the Ports’ 2008 baseline emissions forecasted for a specific year as provided in 
Appendix IV-A page IV-A-36 of the Final 2012 AQMP.”  This definition is confusing, as it is 
assumed that this reference is contained in the Final 2012 AQMP.  In the description of this 
measure in Appendix IV, page IV-A-36, only projected levels of NOx, PM2.5, and SOx are 
shown for calendar years 2014 and 2019.  However, PR 4001 and the District’s Preliminary 
Draft Staff Report discuss a 75% reduction in PM2.5 equivalent emissions in 2014 compared to 
2008 baseline levels.  Again, there is a clear inconsistency between PR 4001 and the text of 
Measure IND-01 as actually approved by the District’s Governing Board. 

 
PR 4001 paragraph (e)(2) requires the District’s Executive Officer to review the 

reduction target based on the latest information available including future year emission 
estimates in the 2016 AQMP and purports to allow the Executive Officer, by July 1, 2017 to 
“update,” if necessary, the emission reduction target.  This provision is unauthorized by IND-01 
or any other rule, regulation, plan or statute, and would unlawfully vest apparently unfettered 
power on the Executive Officer to change the previously-approved reduction targets.  By 
what authority would these targets be “revised” in the future?  Under what objective standards?  
What public process would the District’s Executive Officer need to follow in order to “develop” 
a proposed amendment to PR 4001 changing the targets?  What environmental review/public 
outreach processes would be required before the Executive Officer could change the reduction 
targets and how would the environmental/socioeconomic impacts of such changes be addressed?  
How would such a moving target affect the Cities, the port communities, tenants, users, and the 
existing plans and policies which have proven effective in attaining the agreed and approved 
reduction targets? 
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F. The Processes For Development, Approval and Disapproval of Emission Reduction 
Plans Are Flawed 

 
In the event the emissions reduction targets are not met, PR 4001 requires the Cities to 

submit an Emissions Reduction Plan “to address the emission reduction ‘shortfall’.”  In addition, 
PR 4001 dictates the public processes of other government agencies: “…the Ports shall conduct 
at least one duly noticed public meeting before the Plan is presented to each respective Board of 
Harbor Commissioners for approval.”  This is an improper attempt by the District to control and 
dictate the exercise of “discretion” conferred on the Boards of Harbor Commissioners regarding 
their own notice, agenda setting, public hearing procedures and substantive decision making 
processes under their own applicable governing laws and rules.  Neither the District’s staff nor 
its Governing Board can require approval of the District’s desired measures or override the 
discretion of the Board of Harbor Commissioners including decisions related to the management 
of the port or how port resources are allocated.   

 
Moreover, if the Board of Harbor Commissioners disagrees that a Plan is required or 

specific terms of a Plan requested by the District, what process is provided for resolution of such 
disagreements?  Under what authority would PR 4001 purport to allow the District’s Executive 
Officer, acting alone, without even District Governing Board authority, to “disapprove” a Plan or 
compel a Plan to be approved by the Cities’ own governing authorities?  Although the Cities 
dispute that the District can compel or disapprove a Plan at all due to conflicting governmental 
authority, certainly such approval or disapproval of any Emission Reduction Plan cannot be at 
the sole discretion of a single District staff member.   
 

G. PR 4001 Would Violate Constitutional Requirements of Due Process 
 

PR 4001 also raises several questions regarding violations of Due Process.  As noted 
above, PR 4001 would unlawfully purport to vest the District’s Executive Officer with unilateral 
authority to “approve” or “disapprove” a Plan submitted by the Cities, without any process for 
public hearing, review by the District Board, or other guarantees of procedural due process for 
those concerned about such actions.  PR 4001 also improperly fails to provide any requirement 
that the Executive Officer must make “findings” of “non-compliance” with some provision of 
paragraph (f)(1) of PR 4001, or that the Executive Officer’s decisions must be based on some 
reasonable and objective standards. 

 
PR 4001 fails to provide for the District giving the Cities any particular notice or 

justification for disapproval of a Plan, or any process for the Cities to seek review or appeal of 
the District’s disapproval. 
 

What would be the procedure if the PR 4001 triggered the obligation of the Cities to 
prepare a Plan, and the Cities duly submitted a Plan, but the District (either by its Executive 
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Officer or its Hearing Board) “disapproved” the Plan (per paragraph (f)(2)(C))?  The Cities 
would apparently be required to submit a revised Plan within 60 days of the disapproval; 
however, that time would not be sufficient for the Boards of Harbor Commissioners and their 
staffs to prepare a new revised Plan, to hold new “public meetings” and gather public input, or 
otherwise take meaningful action on the revised Plan.  PR 4001 fails to provide adequate time or 
process for the Boards of Harbor Commissioners to prepare, conduct CEQA review and public 
outreach, or to consider and approve a new revised Plan within the arbitrary 60 day time frame 
set by the rule. 
 

H. PR 4001 Improperly Changes the Definition of “Feasibility” In Control Strategies 
and Alternatives 

 
 PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Measure 
IND-01 as adopted by the District Governing Board.  Instead, PR 4001 (at paragraph (c)(1)) has 
changed the limitations on the proposed obligations of the Cities to achieve additional emissions 
reductions under PR 4001.  Previously, the proposed rule was described as requiring the Cities to 
“propose additional emission reduction methods …[but only] to the extent cost-effective 
strategies are technically feasible and within the Ports’ authority.”  PR 4001 has inexplicably 
omitted (at several points) the prior limitation on the Cities’ potential obligations to measures 
that are “technically feasible.”  Again, this is not consistent with the text of Measure IND-01 or 
any other legal or regulatory authority identified by the District.   
 

The Cities assert that feasibility must be defined as technically, operationally, 
commercially, financially, and legally feasible, and within the legal and jurisdictional authority 
of the Cities.  Further, the District must acknowledge that feasibility is also subject to the Cities’ 
and their Boards of Harbor Commissioners’ own legal and trustee obligations as governmental 
agencies under their City Charters and applicable laws. 
 

The District also fails to show how it expects the Cities as governmental agencies to 
legally overcome the same doctrines of international and federal preemption that prevent the 
District from regulating mobile sources such as ocean-going vessels, rail locomotives and trucks.  
If the District intends that the Cities shall be compelled to pay incentives for District programs if 
they are unable to legally regulate mobile sources, then again this raises the jurisdictional 
conflict with the Cities’ Boards’ independent governmental discretion and legal obligations to 
manage their properties and revenues to serve Tidelands purposes for the benefit of the State.  In 
this era of ever diminishing resources and increased competition the District is seemingly 
ignoring the lawful obligations of the Cities’ Boards and insisting they place District priorities 
(which they themselves cannot legally accomplish) before the established responsibilities of the 
respective City Boards.   
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I. The PR 4001 Enforcement Scheme is Unconstitutionally Vague and Impermissible 
 

PR 4001 does not describe how the District would determine the “consequences” for 
violation of PR 4001, nor does it identify how it would determine the sufficiency of the Cities’ 
efforts to manage activities within the Ports.  If the Cities were deemed to be in violation simply 
because the District may choose to “disapprove” a Plan or revised Plan, under what legal 
authority would the District purport to sanction the Cities in the event of some perceived 
“violation”? 

 
PR 4001 fails to provide objective standards appropriate for the District to judge the 

sufficiency of any plans or measures proposed by the Cities to achieve the emission reduction 
targets.  The proposed rule fails to provide sufficient detail at paragraph (f)(2)(F)(iii) as to what 
the consequence would be if the District were to disapprove a City’s revised Plan.  Also, the 
reference here that the Cities “shall be in violation of this Rule…” must be clarified. 

 
Similarly, the terse discussion of the Variance and Appeal Process outlined in paragraph 

(g)(1) and (2) of PR 4001 is vague and fails to identify criteria or the process for the Cities to 
petition the District Hearing Board for a variance.  PR 4001 also fails to explain the outcome 
should the District grant a variance.   

 
Both Measure IND-01 and PR 4001 are unconstitutionally vague in their failure to 

explain exactly what fines, penalties or other administrative enforcement would be imposed on 
the Cities in the event that targets are missed or the District’s Executive Officer disapproves a 
plan.  The District also fails to explain how it purports to impose penalties or corrective action 
against another governmental entity for failure of private third party emissions sources to achieve 
emissions reductions that such other governmental entity is also preempted from regulating. 

 
The District has failed to show any constitutional or statutory basis for requiring a 

governmental entity to devote public resources, pay exactions, administrative fines or suffer 
penalties for pollution caused by private entities.  Similarly, the District has not shown any 
authority for PR 4001’s attempt to shift onto the Cities liability for emission shortfalls by other 
parties assigned AQMP emissions reduction responsibility.  The District has failed to show how 
PR 4001 would not violate constitutional limitations requiring exactions or penalties imposed on 
a party to be reasonably related to and proportional to the party’s deleterious public impacts.  
This is especially true when PR 4001 only applies to the Cities, which are non-operating ports, 
while failing to include all parties involved in the CAAP including the other air agencies that 
jointly sponsored the CAAP, or actual owners and operators of emission sources.  The District 
also fails to define how it would allocate liability to COLB versus COLA, when they are two 
separate legal entities with independent Boards as decision makers that may approve different 
Plans or no Plan at all.  In any event, neither City is in direct control of the actual emissions 
sources and rudimentary principals of justice require that they should not be burdened with 
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sanctions, penalties, or Plan-writing responsibilities to cure the “shortfalls” of others or to act as 
a delegated air regulator that has no such authority. 

 
J. PR 4001 Fails to Consider Legal Limits on Grant Funding 

 
In the Cities’ actual operating experience, demonstration that proposed activities go 

beyond, rather than merely comply with, enforceable regulations, is a basic requirement in both 
state and federal grant funding applications.  The District has claimed that its adoption of PR 
4001 as an enforceable rule or regulation would not prevent the Cities from continuing to be 
eligible for the types of grant funding that the Cities have used successfully to fund emission 
reduction programs.  However, the District has failed to provide legal citation in support of how 
the governmental agencies typically funding such programs might continue to legally fund 
activities for the purpose of complying with existing mandates, without violating constitutional 
limits prohibiting payment to comply with the law as “gifts of public funds.”   
 

K. Reporting Requirements under PR 4001 are Excessive 
 

PR 4001 paragraph (f) requires annual revisions to the Emission Reduction Plan.  This is 
new and excessive regulation, well beyond backstopping achievement of 2014 targets, and is 
duplicative, unnecessarily burdensome, and has not been sanctioned or in any way approved by 
the District’s Governing Board.  Even CARB in its state oversight over the District’s plans, only 
requires three-year updates to the AQMP.  Furthermore, PR 4001 is placing greater air quality 
regulatory burden on the Cities (and their Ports) than the federal government places on AQMD 
or other air agencies. 

 
L. Annual Emission Inventory Requirements under PR 4001 are Inappropriate and 

Vague  
 

PR 4001 paragraph (d) outlines requirements for annual emissions reporting.  An initial 
inventory for 2014 would be required by November 2014 “from all port-related sources for the 
2014 calendar year based on actual activity information available prior to November 1st of the 
calendar year and projected activity information for the remainder of the year.”  Although 
Distract staff indicated that specific requirements for this November 2014 submittal would be 
provided, neither the rule nor the accompanying Staff Report list any specifics.  The Cities will 
incur additional costs based on this requirement to prepare a 2014 inventory based on incomplete 
data in November 2014.   

 
The majority of the sources tracked in the Cities’ current emission inventories of port-

related sources are not owned, operated or controlled by the Cities.  Therefore, emissions 
inventories that will be used to evaluate compliance with PR 4001 should only include those 
port-related sources over which the Cities have direct control. 
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II. LACK OF AUTHORITY 
 

A. PR 4001 is NOT Consistent with the District’s Governing Board Approved Control 
Measure IND-01  

 
 Control Measure IND-01 provided a description of the Cities’ successful CAAP and its 
various emissions reduction goals:  “This AQMP Control Measure is designed to provide a 
“backstop” to the Ports’ actions to provide assurance that, if emissions do not continue to meet 
projections, the Ports will develop and implement plans to get back on track, to the extent that 
cost effective and feasible strategies are available.”  (Final 2012 AQMP Appendix IV-A, page 
3).  PR 4001, by contrast, describes its purpose differently:  “The purpose of this rule is to 
establish actions to be taken in the event that emissions from port-related sources do not meet the 
emission targets assumed in the Final 2012 Air Quality Management Plan for the purpose of 
meeting the federal 24-hour PM2.5 standard in 2014 and maintenance of attainment in subsequent 
years” (PR 4001 paragraph (a)).  District Staff has apparently drafted PR 4001 so as to eliminate 
the references in Measure IND-01 as adopted by the District’s Governing Board to backstopping 
the Cities CAAP targets to the extent cost effective and feasible strategies are available and has 
replaced that “backstop control measure” with a traditional regulation by the District to meet 
District-set targets.    
 
  In addition, the District Staff (apparently without Board approval) has changed the 
concern from assuring “the attainment demonstration” for 2014 PM2.5 emission targets (as 
described in the 2012 AQMP) to add “maintenance of the air quality standard in subsequent 
years.”  (PR 4001 paragraph (a)).  This change adds a new undefined and open-ended element 
into PR 4001 that is not consistent with Control Measure IND-01 as publicly adopted by the 
District’s Board in February 2013. Most importantly, to the extent the provisions of PR 4001 
vary in purpose and scope from Measure IND-01, they are not authorized by the District 
Governing Board.  

 
B. The District Fails to Show Any Basis to “Indirectly” Regulate Mobile Sources or 

Delegate Authority Without Clean Air Act Waivers from the USEPA 
 
The District has failed to show any constitutional or statutory basis for attempting to 

regulate mobile sources “indirectly” that it is preempted from regulating directly.  The District’s 
use of the term “port related sources” appears to be a euphemism for “mobile sources” that may 
be located at or operate at the areas governed by the Cities.  “Mobile sources” of emissions are, 
of course, generally beyond the limited regulatory authority conferred by the Legislature on local 
or regional districts.  (e.g., Health & Safety Code § 40001(a); also see, 76 Ops. Cal. Atty. Gen. 
11 (1993); 75 Ops. Cal. Atty. Gen. 256 (1992); 74 Ops. Cal. Atty. Gen. 196 (1991); 73 Ops. Cal. 
Atty. Gen. 229, 234-35 (1990).)   
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The District has failed to show any authority for attempting to regulate mobile sources by 

making another governmental entity that lacks any air regulatory authority its agent for 
enforcement of its desired mobile source emission reductions.  (See, e.g., Association of 
American Railroads et al. v. South Coast Air Quality Management District et al., 622 F.3d 1094, 
1096 (9th Cir. 2010), invalidating several train-idling emissions rules enacted by the District, on 
the basis of federal preemption under the Interstate Commerce Termination Act of 1995 
(ICCTA).)  Moreover, the District does not have mobile source regulatory authority itself to 
delegate, as it does not have a waiver under the Clean Air Act from the USEPA.  The District 
should instead work on stronger regulations from USEPA or CARB, which does have certain 
USEPA waivers to regulate mobile sources.   

 
PR 4001 impermissibly requires the Cities to become air pollution control agencies, 

responsible for “achieving” reductions of emissions that are actually from other private parties 
that operate or control equipment largely used in goods movement within the geographic 
boundaries of the Cities.  There is no statutory or other legal basis for imposing such a 
requirement on another governmental agency.  For example, does this mean that a city that has a 
significant number of factories or refineries within its borders becomes a stationary source and 
indirect source for those emissions?  Evidently the District does not distinguish between 
“operating ports” such as the Port of Charleston, S.C., which actually operates the terminals 
within the port, and “non-operating ports” such as the Cities, which are landlords that do not 
operate the marine terminals and other facilities within the harbor districts. 

 
The emission reduction plan required by PR 4001 strongly resembles the State 

Implementation Plan requirements of the Clean Air Act (42USC§7410). Specifically PR 
4001(f)(1)(A)(i) states, “…Ports shall engage [CARB, USEPA and the District] to discuss legal 
jurisdiction and authority to implement potential strategies to address the shortfall…” Based on 
the Clean Air Act, the enforcing agency should be the state of California through CARB and the 
District; however, PR 4001 places the burden of enforcement of emission reductions on the 
Cities.  Based on this, if the port-related sources don’t meet the emission reduction target 
specified by PR 4001, it should be the District and/or CARB that are responsible for preparing 
and enforcing the emission reduction plan against the emissions sources.  If the District insists 
that the Cities prepare an emission reduction plan, then the plan must be subject to the limits on 
authority, preemption and feasibility issues described above.  Further, USEPA, CARB and the 
District should provide funding to the Cities to support programs for incentives, since the Cities 
will no longer have available grant funding for voluntary programs.   
 

C. PR 4001 Violates Cities’ Charter Authorities and Tidelands Obligations 
 
Control Measure IND-01 and PR 4001 are illegal, abusing the District’s limited statutory 

power in an unprecedented manner that exceeds its authority.  There is no legal precedent or 
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authority for the District’s attempted regulation of the Port Authorities of the Cities, or the 
District’s imposition of an arbitrary, unnecessary and discriminatory rule on the Cities,  and 
thereby dictate the Cities’ governing Boards of Harbor Commissioners’ (“Boards”) decisions 
regarding the exercise of their police power authority, the management of their respective 
properties and expenditures of the Cities in order to satisfy the District-defined targets for a 
single district within the State.   

 
PR 4001 acknowledges that funding will be necessary to implement a plan to satisfy 

District targets, but fails to provide District funds or specify the source of such funds.  The 
District cannot legally compel the Cities’ Boards to make expenditure of Tidelands Trust 
revenues for the purpose of incentives or funding emission reduction programs as contemplated 
in District enforcement activity under PR 4001.  Such proposed unfettered District authority 
would unlawfully supplant the trustee judgment and legal obligations of the Cities to operate the 
port properties and their revenues solely for the benefit of the entire State of California under the 
Tidelands Trust doctrine (promoting maritime commerce, navigation and fisheries) rather than 
for limited municipal or a single District’s purposes. 

 
Worse yet, PR 4001 proposes that a single District Executive Officer acting alone (rather 

than the District’s full Governing Board) would wield the sole discretion to approve or 
disapprove the independent jurisdictional decisions of the Boards regarding conditions they 
impose on their properties or expenditures of their Harbor Revenue Funds, violating the 
Tidelands Trust and the Cities’ charters. 

 
D. There is No Statutory Authority for District to Impose PR 4001 On Cities 

 
The District has failed to cite any statutory authority for regulating the Cities—

governmental entities—as purported “sources” of emissions. As the Cities have repeatedly 
explained, neither the Cities nor the Ports are “sources” of emissions—direct, indirect, or 
otherwise.  The District has not provided any authority that would support the District’s 
attempted characterization of the Cities, or the Ports, as “indirect sources” of emission, solely 
based on the confluence of distinct privately-owned activities, vessels, vehicles, equipment, and 
uses within the geographic area and jurisdiction of the respective Ports. 

 
“An air pollution control district, as a special district, ‘has only such powers as are given 

to it by the statute and is an entity, the powers and functions of which are derived entirely from 
the Legislature.’” (74 Ops. Cal. Atty. Gen. 196 (1991)[citations omitted].)  “No matter how 
altruistic its motives, an administrative agency has no discretion to promulgate a regulation that 
is inconsistent with the governing statutes.”  (Terhune v. Superior Court (1998) 65 Cal.App.4th 
864, 874.)  The District has failed to cite any statute or grant of authority from the Legislature for 
the proposed PR 4001. 
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Under the District’s 2007 Air Quality Management Plan, a proposed “Port Backstop 
Rule” was proposed as a “Mobile Source Measure MOB-03” that defined the operators of marine 
terminals and rail yards, as well as the Cities, as indirect sources, Measure IND-01 and PR 4001 
inexplicably exclude the operators of the mobile sources that had been in MOB-03 and instead 
propose to regulate and punish solely the Cities, effectively insulating from responsibility, the 
private sector entities that do own, operate and control the equipment producing the emissions. 

 
The District Staff has previously referred to a clearly erroneous, overbroad interpretation 

of Health & Safety Code §§40716 (a)(1); 40440 (b)(3), as potential authority for attempting to 
justify Measure IND-01 and PR 4001 as forms of indirect source review, as applied to the Cities. 
However, such lax interpretations apparently ignore the Legislature’s explicit limitations on any 
such “indirect source” regulatory authority—precluding application of PR 4001 against the 
Cities (e.g., Health & Safety Code § 40716(b):  “Nothing in this section constitutes an 
infringement on the existing authority of counties and cities to plan or control land use, and 
nothing in this section provides or transfers new authority over such land use to a district.”)  

 
Similarly, any District reliance on Health & Safety Code § 40440 is clearly misplaced. 

The introductory clause of § 40440(b)(3), for example, states that indirect source controls must 
be “[c]onsistent with Section 40414.”  Importantly, Health & Safety Code §40414 [specifically 
governing the District] states: “No provision of this chapter shall constitute an infringement on 
the existing authority of counties and cities to plan or control land use, and no provision of this 
chapter shall be interpreted as providing or transferring new authority over such land use to 
either the south coast district, the Southern California Association of Governments, or the state 
board.”  Not only does this provision apply generally to Chapter 5.5 [governing the District] but 
it is also specifically referenced in § 40440(b)(3), leaving little doubt that any District rule 
related to indirect source controls may not overreach or infringe on the Cities’ police power to 
control land use in their jurisdictions or Tidelands Trustee duties for benefit of the State. 

 
Finally, the District Staff’s reference to two cases involving the very distinct “indirect 

source review” adopted by the San Joaquin Valley APCD is misplaced.  Those cases, California 
Building Industry Association  v. San Joaquin Valley Air Pollution Control District, 178 Cal. 
App. 4th 120 (2009) and Nat’l Ass’n of Home Builders v. San Joaquin Valley Air Pollution 
Control District, 627 F. 3d 730 (9th Cir. 2010), involved quite different circumstances and a 
distinct and specific statute permitting an indirect source review program and in-lieu fees to be 
imposed on new construction sites.  The holdings of those cases were narrow, and based on the 
nature of the emission sources being regulated.  “Because the court’s approval of the rule 
depended on the nature of the source being regulated, mobile non-road construction equipment, 
indirect sources are not categorically permissible after NAHB.”  (39 ECOLOGY LAW 
QUARTERLY 667 (2012).)  Those cases are thus irrelevant, and do not support District Staff’s 
assertion of some authority for the District to impose rules on the Cities under the guise of 
Measure IND-01 or PR 4001. 
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III. PROCEDURAL FLAWS  
 

A. General Comments 
 

The PR 4001 developmental and procedural process is on an accelerated timeline that is 
unusually short for a rule of this unprecedented nature that has generated such controversy and 
so many unanswered questions from other public agencies and stakeholders.  The District should 
provide a comprehensive rule development schedule, including key milestones of staff report 
revisions, staff report analyses, workshops, workgroup meetings, etc. and provide the 
stakeholders, and the public adequate time for review and comment after release of actual 
substantive information necessary to evaluate the proposed rule.  

 
Instead, the District was late with release of the actual text of PR 4001, not releasing it 

until November 26, 2013.  The text of the PR 4001 is severely lacking explanation of many 
material elements, leaving continued unanswered questions that had been posed literally for 
years, even under the development of Measure IND-01 and early working group consultation 
meetings.  The Preliminary Draft Staff Report for PR 4001 offers little help, as the Staff Report 
does not contain technical data and analyses necessary for a complete review.  The PR 4001 
Preliminary Staff Report lacks substance and does not meet important specificity requirements 
(see specific comments below related to the Preliminary Staff Report). 

 
Lastly, the District’s environmental assessment of the PR 4001 has also been extremely 

flawed and we incorporate by reference the comment letters previously submitted by the Cities 
on the Notice of Preparation and Recirculated Notice of Preparation under the California 
Environmental Quality Act, which are attached hereto. 
 

B. The District’s Preliminary Draft Staff Report on PR 4001 Fails to Comply With 
Statutory Requirements for Rule Adoption  
 

 The District’s December 2013 Preliminary Draft Staff Report fails to comply with 
statutory requirements for rule adoption as discussed below. 
 

1. Non-compliance with Health & Safety Code § 40440.5 – Notice of Proposed 
Action:   

 
The District must give public notice of the Board hearing to consider PR 4001 not less 
than 30 days prior to the hearing date, and must include specified information in that 
Notice:   
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(a) A “summary description of the effect of the proposal” as required by Section 
40725(b);  

(b) Description of the air quality objective of the rule, and reasons for the rule;   
(c) A list of supporting information and documents relevant to the PR 4001, and any 

environmental assessment; and  
(d)  A statement that a staff report on the proposed rule “has been prepared” and the 

contact information to obtain that staff report.5   
(e) The statutes further specify the required contents of the Staff Report that must be 

prepared and made available at least 30 days prior to the hearing date: 
 
Whenever the proposed rule or regulation will significantly affect air quality or 
emissions limitations, the staff report shall include the full text of the proposed 
rule or regulations, an analysis of alternative control measures, a list of reference 
materials used in developing the proposed rule regulation, an environmental 
assessment, exhibits, and draft findings for consideration by the District 
Governing Board pursuant to Health & Safety Code §40727.  Further, if an 
environmental assessment is prepared, the staff report shall also include social, 
economic, and public health analyses. 

 
2. Non-compliance with Health & Safety Code § 40727 – Required Findings:   

 
Before the District’s Board could approve the PR 4001, it would need to make the 

findings required by Section 40727 (and to provide the public with sufficient 
information/substantial evidence in the record to support those mandatory findings).  The 
District’s Preliminary Draft Staff Report (December 2013) fails to satisfy these 
requirements.  The findings must address: 

 
(a)  “necessity” – Since PR 4001 is by definition a “backstop” measure intended to 

address emissions issues that are not currently a problem (and which are not shown 
to be likely to occur), it is inherently difficult for the District to make such a finding 
of “necessity” for the rule (also see the detailed discussion demonstrating the 
District’s failure to demonstrate “necessity” for PR 4001 set forth above). 
Moreover, the District Governing Board found Measure IND-01 necessary in the 
2012 AQMP, but not PR 4001, as stated in the Staff Report. 
 

                                                 
5 This wording indicates that the Staff Report must already be prepared before the Notice of the Board meeting 
goes out.  If the District intends to rely upon the “Preliminary Draft Staff Report” issued in December 2013, it would 
be deficient because that PDSR fails to include all of the information required by statute. 
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(b)  “authority” – As pointed out above, the District has failed to demonstrate its legal 
authority for PR 4001, if any.  By what authority can the District “delegate” (or 
“foist”) its own responsibilities for regulating air quality emissions onto the Cities?  
The District cites no authority for imposing a rule on independent governmental 
agencies to take specific land use, environmental, or fiscal actions (fees, tariffs, etc.)  
Also, the District fails to address the statutory limitations on its authority in Health 
& Safety Code § 40414:  the District may not infringe on the existing authority of 
Cities to plan or control land use.  
 

(c) “clarity” – The lack of clarity in the draft text of PR 4001 is addressed throughout 
this comment letter. In addition, the lack of clarity in PR 4001 is exemplified in the 
circular argument of PR 4001(d)(2)(A) and PR 4001(f)(1)(D). PR 4001(d)(2)(A) 
specifies that that, in the case of triggering an Emission Reduction Plan, the Port 
shall report the progress in meeting the shortfall “based on the process developed 
pursuant to subparagraph (f)(1)(D).” However PR 4001(f)(1)(D) specifies the 
Emission Reduction Plan “shall provide a process for submittal of progress reports 
toward eliminating the emission reduction shortfall pursuant to subparagraph 
(d)(2)(A).”  
 

(d)  “consistency” –PR 4001 is inconsistent with Measure IND-01; it is also 
inconsistent with the CAAP and the Cities’ general plans, harbor area plans, 
transportation management plans, etc, as well as state Tidelands Trust policies.  In 
addition, PR 4001 is inconsistent with, and preempted by federal laws (e.g., 
ICCTA; FAAAA) and regulations of IMO (MARPOL / APPS) as well as federal 
regulations of trucks, locomotives, etc..  Also, PR 4001 is inconsistent with the 
California Clean Air Act and the statutory limitations on the regulatory authority of 
the District, and further is inconsistent with CARB polices. 

 
(e) “nonduplication” – PR 4001 would unnecessarily – by definition – duplicate and 

“backstop” existing plans and policies such as CAAP and the aforementioned 
regulations; 

 
(f)  “reference” – The District has failed to demonstrate what law or court decision is 

purportedly being implemented by PR 4001. 
 

3. Non-compliance with Health & Safety Code § 40727.2 – Written Analysis of 
Rule:  

 
Does the District contend that its Preliminary Draft Staff Report satisfies this 

requirement that it produce a written analysis of PR 4001?  If so, it fails to comply with 
§ 40727.2(e).  The Preliminary Draft Staff Report only indicates that the technical impact 
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assessment is underway.  Without the Impact Assessment section, the staff report is 
incomplete.  The Impact Assessment section must include the District’s explanation of 
differences between PR 4001 and existing guidelines, such as in CAAP or AQMP, as 
well as address regulation cost effectiveness, including costs beyond mere control 
equipment costs. 

 
4. Non-compliance with Health & Safety Code § 40440.8 – Assessment of 

Socioeconomic Impacts of PR 4001: 
 

This requirement is also imposed by Section 40428.5, and the need for such a 
socioeconomic analysis was addressed, at least in brief, in the NOP comment letter.  The 
Preliminary Draft Staff Report (page 18) erroneously describes the likely socioeconomic 
impacts of PR 4001 as being limited to the Cities’ costs incurred for emissions 
forecasting and reporting.  This grossly understates the likely impacts, including impacts 
of additional control measures that could be required under PR 4001 impacting the entire 
use and economic viability of the Ports.  The staff report must include a socioeconomic 
assessment and must certainly address the threat of diversion resulting from potential 
undefined, regulatory-mandated, emission control measures.  The Preliminary Draft Staff 
Report erroneously suggests that “a detailed assessment cannot be made at this time” and 
should be deferred, which is in violation of the statutory requirement.  The Staff Report 
also indicates that a socioeconomic assessment will be made available 30 days prior to 
the public hearing.  The significant potential impact and novel nature of this rule warrants 
a 60 day review period of the socioeconomic assessment. 
 

5. Non –compliance with Health & Safety Code § 40440.8(b)(4) – Alternatives to 
PR 4001:   

 
The socioeconomic assessment must address “the availability and cost-

effectiveness of alternatives to the rule.”  (§ 40440.8(b)(4))  However, the Preliminary 
Draft Staff Report fails to even mention any “alternatives” to the Rule, much less to 
evaluate the availability and cost-effectiveness of alternatives, such as VMEP. 

 
6. Non-compliance with Health & Safety Code § 40440(c):  “Cost-effectiveness”   
 

The District failed to demonstrate that the adoption of PR 4001 would comply 
with the requirement of Section 40440(c) that all of the District’s rules “are efficient and 
cost-effective...”  Also, Section 40703 requires the District to make available to the 
public, and requires the Board to make findings, as to the cost effectiveness of control 
measures, and similarly Section 40922 requires the District to consider “the relative cost 
effectiveness of the [control] measure...”  The District has not done so. 
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C. Additional Analysis is Required Before Rule Development Can Proceed 
 

The Cities have put into place a voluntary program with documented air quality 
improvements in the face of economic growth. It is AQMD’s responsibility to perform a 
regulatory impact assessment documenting that PR 4001 will not reverse voluntary gains made 
by the Cities and endanger future programs.  This includes the analysis of lost grant funding that 
would have otherwise been available to fund equipment replacement and other emissions 
reductions, due to conversion of voluntary program to regulation. 

 
 

D. The District Must Acknowledge and Respond to All Comments Submitted on 
Measure IND-01 and PR 4001 
 
The draft findings in the next staff report must acknowledge and respond to all comments 

submitted on Measure IND-01 and PR 4001, including all comments on the environmental 
assessment such as the Notice of Preparation and Initial Study for PR 4001. 
 

IV. FAILED REQUIREMENTS FOR SIP INCLUSION 

 
The District has claimed that adoption of PR 4001 is necessary to ensure SIP credit for the 

Cities’ voluntary emission reduction programs.  However, neither this Proposed Rule nor its 
precursor, “Control Measure IND-01” can be justified on this pretext, and neither PR 4001 nor 
Measure IND-01 meet the criteria for SIP inclusion.  The Cities have raised significant technical, 
jurisdictional, constitutional and other legal concerns with Measure IND-01 and PR 4001, as set 
forth in public comment letters sent to the District during the 2012 AQMP adoption process and 
PR 4001 development process, which are provided as attachments. 

 
A. Measure IND-01 and PR 4001 Violate Health & Safety Code § 39602 

 
Measure IND-01 and PR 4001 violate California Health & Safety Code § 39602, which 

provides that the SIP shall only include those provisions necessary to meet the requirements of 
the Clean Air Act.  The Cities have shown that there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard.  PR 4001 is duplicative of 
regulations already in place and effectively reducing emissions from  port-related sources.  As 
noted above, the Cities estimate that in 2014, 98% of the PM2.5 equivalent emission reductions 
that PR 4001 seeks to “backstop” will occur as the result of regulations adopted by CARB and 
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the IMO.6  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ Clean Air Action Plan.   

 
More importantly, there are significant legal questions regarding the District’s attempt to 

invoke “ indirect source review” as authority to impose a new rule on governmental agencies.  
PR 4001 clearly infringes upon, and potentially usurps the Cities’ authority to plan and control 
land use and exercise police power, in contravention of Health & Safety Code §§ 40716(b) and 
40414, and compels compliance and punishes them for non-achievement of emissions targets for 
equipment the Cities do not own, control or operate, and are preempted from regulating. 

 
B. The District Failed to Timely Submit Proposed “Control Measure IND-01” to 

CARB for Public Consideration and Approval As Part of the SIP Submitted to 
USEPA on January 25, 2013 
 
Under CAA section 110(l), SIP revisions must be adopted by the State, and the State 

must provide for reasonable public notice and hearing prior to adoption.  EPA cannot approve 
Measure IND-01 as part of the SIP because the District did not approve and forward IND-01 in 
time for CARB to follow the process for public consideration and State adoption required by 
CAA Section 110(1) and California Health and Safety Code Section 41650 for SIP submissions, 
and CARB failed to do so.   

 
Under 40 CFR 51.102(d), reasonable public notice in this context refers to at least 30 

days. Similarly, Health and Safety Code Section 41650 provides for a public hearing that would 
allow public comment as to whether the SIP meets the requirements of the CAA.  By resolution 
dated January 25, 2013, CARB approved the District’s 2012 AQMP and directed the executive 
officer of CARB to submit the AQMP to the USEPA for inclusion in the SIP.  However, at the 
time of the January 25, 2013 CARB action, Measure IND-01 was not part of the AQMP.  
Because the District Governing Board adopted the AQMP without Measure IND-01 on 
December 7, 2012, and in fact, did not adopt Measure IND-01 until February 1, 2013, the 
January 25 CARB action did not constitute approval of Measure IND-01 which had not yet been 
submitted to CARB for consideration.   

 
The documents attached to CARB’s February 13, 2013 SIP submittal to the USEPA 

include the December 7, 2012 resolution by the District Governing Board and the December 20, 
2012 District letter to CARB transmitting the approved SIP, which pre-dated the District 

                                                 
6 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Governing Board’s approval of Measure IND-01.  Inexplicably, without the required public 
notice or public hearing and adoption by the CARB Governing Board, the submitted SIP 
includes the addition of Measure IND-01.  Until this procedural error is corrected, and the Cities 
and the public are given the opportunity to comment at a public hearing, and CARB is able to 
properly consider proposed Measure IND-01 at such a properly-noticed public hearing, Measure 
IND-01 is not properly before the USEPA and cannot be approved as part of the SIP. 
 

C. The Many Flaws of Measure IND-01 and PR 4001 Harm Rather Than Help the SIP 
 

As a result of the above-mentioned extensive technical, jurisdictional, constitutional, 
statutory and other legal problems, inclusion of IND-01 in the SIP and attempted implementation 
through PR 4001 creates unnecessary risks of disputes and legal challenges to the AQMP and 
SIP.  The unprecedented nature and legal and jurisdictional conflicts of PR 4001 and Measure 
IND-01 require significant explanation of the legal underpinnings of the Measure.  Instead a 
single paragraph of generalities ignoring the jurisdictional conflict and lack of legal authority for 
classification of Cities as stationary sources or indirect sources was produced to justify PR 4001. 
 

Conclusion 
 

The ports of Long Beach and Los Angeles are a major economic engine for the region 
and nation. PR 4001 and the uncertainty it creates will have a substantial negative impact on the 
goods movement industry and the local economy, resulting in cargo diversion, job losses and 
business closures.  Moreover, rather than improving air quality, PR 4001  eliminates all incentive 
for voluntary participation in emission reduction efforts at the Ports that have been so successful.   
 

The Cities have a proven track record of developing and implementing appropriate and 
effective emission reduction strategies, working with the port industry and the air quality 
regulatory agencies.  Since the CAAP was adopted in 2006, essentially all of the Cities’ early 
actions have been overtaken by regulations from state, federal, and international agencies.  The 
majority of emission reductions are already being achieved by regulations.  Therefore, there is 
clearly no need for additional regulation.   
 

The Cities share the air emission reduction goals of the District, CARB, and USEPA, and 
strongly believe that the voluntary cooperative CAAP process established by the Cities remains 
the most appropriate forum to discuss technical and policy issues related to implementing 
appropriate strategies for reducing emissions from port-related sources.  There are feasible 
alternatives that would effectively ensure emission reduction goals are met, including the 
USEPA’s VMEP that would allow for the small percentage of emissions reductions needed 
beyond regulations to be credited in the SIP.  The Cities hope you will work with us to discuss 
various mechanisms, contractual or otherwise, by which the VMEP can be implemented in San 
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Pedro Bay, and move forward as a possible resolution to the issues currently under discussion 
regarding PR 4001. 
 

We appreciate your consideration. Thank you. 

 

Sincerely, 

 

 
Matthew Arms     Christopher Cannon 
Acting Director of     Director of Environmental Management 
Environmental Planning    Port of Los Angeles 
Port of Long Beach      
 
 
Attachments:   
 
 January 15, 2014 Letter; Port of Long Beach and Port of Los Angeles to South Coast Air 

Quality Management District (SCAQMD); Comments on Notice of Preparation, Initial 
Study and Scope of Proposed Program Environmental Assessment 
 

 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 
Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
 

 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Richard Cameron, Managing Director, Port of Long Beach 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 

Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
Michael Christensen, Deputy Executive Director, Port of Los Angeles 

 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
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 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Governing Board Members, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 

Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, USEPA, Region 9 
 Deborah Jordan, Director, Air Division,  USEPA, Region 9 
 Elizabeth Adams, Deputy Director, USEPA, Region 9



 

 

 
 
 
 
 
January 15, 2014   
 
 
Jared Blumenfeld 
Regional Administrator 
U.S. Environmental Protection Agency, Region 9 
75 Hawthorne Street 
San Francisco, California 94105 
 
Re: California State Implementation Plan for PM2.5 for South Coast Air Basin (SIP) - South 

Coast 2012 Air Quality Management Plan (AQMP) Control Measure IND-01 Backstop 
Measure for Indirect Sources of Emissions from Ports and Port-Related Facilities and 
EPA Voluntary Mobile Source Emission Reduction Program (VMEP) 

 
Dear Mr. Blumenfeld: 
 
On behalf of the City of Long Beach acting by its Harbor Department and the City of Los 
Angeles acting by its Harbor Department (collectively, the Cities), we raise serious concerns 
regarding Control Measure IND-01 Backstop Measure for Indirect Sources of Emissions from 
Ports and Port-related Facilities (Measure IND-01) in the South Coast Air Quality Management 
District’s (AQMD) 2012 Air Quality Management Plan (AQMP).   The Cities request that the 
United States Environmental Protection Agency (EPA) disapprove and exclude Measure IND-01 
from the California State Implementation Plan (SIP) for particulate matter 2.5 microns or less 
(PM2.5) for the South Coast Air Basin, which is currently pending EPA approval.  As set forth 
below,  both the substance of Measure IND-01 and the California Air Resources Board (ARB) 
procedure for inclusion of Measure IND-01in the SIP violate all five prongs of the standard test 
used by EPA to evaluate a SIP’s compliance with Clean Air Act (CAA) requirements.1    
 
1. Did the State provide adequate public notice and comment periods? 
 
EPA cannot approve Measure IND-01 as part of the SIP because the ARB failed to follow the 
process for SIP submissions required by CAA Section 110(1) and California Health and Safety 
Code Section 41650. Under CAA section 110(l), SIP revisions must be adopted by the State, and 
the State must provide for reasonable public notice and hearing prior to adoption.  Under 40 CFR 
51.102(d), reasonable public notice in this context refers to at least 30 days. Similarly, Health 
and Safety Code Section 41650 provides for a public hearing that would allow public comment 
as to whether the SIP meets the requirements of the CAA.  By resolution dated January 25, 2013, 

                                                 
1 See, e.g., CAA Sections 110(a)(2)(A), 110(a)(2)(E), 110(l). 
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the ARB approved the AQMD 2012 AQMP and directed the executive officer of the ARB to 
submit the AQMP to EPA for inclusion in the SIP.  However, at the time of the January 25, 2013 
ARB action, Measure IND-01 was not part of the AQMP.  Because the AQMD Governing Board 
adopted the AQMP without Measure IND-01 on December 7, 2012 and did not adopt Measure 
IND-01 until February 1, 2013, the January 25 ARB action did not constitute approval of 
Measure IND-01 which had not yet been submitted to ARB for consideration.  The documents 
attached to the ARB’s February 13, 2013 SIP submittal to the EPA include the December 7, 
2012 resolution by the AQMD Governing Board and the December 20, 2012 AQMD letter to 
ARB transmitting the approved SIP, which pre-dated the AQMD Governing Board’s approval of 
Measure IND-01.  Inexplicably, without the required public notice or public hearing and 
adoption by the ARB Governing Board, the submitted SIP includes the addition of Measure 
IND-01.  Until this procedural error is corrected, and the Cities and the public are given the 
opportunity to comment at a public hearing, Measure IND-01 is not properly before EPA and 
cannot be approved as part of the SIP. 
 
2. Does the State have adequate legal authority to implement the regulations? 
 
As you may know, the AQMD is now pursuing adoption of Proposed Rule 4001—Maintenance 
of AQMD Emission Reduction Targets at Commercial Marine Ports (PR 4001) – ostensibly to 
implement Measure IND-01 and ensure SIP credit for voluntary emission reduction programs of 
the Cities.  The Cities have raised significant technical, jurisdictional, constitutional and other 
legal concerns with Measure IND-01 and PR 4001, as set forth in public comment letters sent to 
AQMD during the AQMP adoption process.  Measure IND-01 and PR 4001 violate California 
Health and Safety Code Section 39602, which provides that the State Implementation Plan shall 
only include those provisions necessary to meet the requirements of the Clean Air Act.  The 
Cities have shown that there is no demonstrated need for the rule, nor is this rule necessary for 
regional attainment of the 2014 PM2.5 standard.  The Cities estimate that by 2014, 99.5 percent 
of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur as the 
result of regulations adopted by ARB and the International Maritime Organization (IMO).2  The 
remaining 0.5 percent of PM2.5 equivalent emission reductions is primarily attributed to the 
Cities’ successful voluntary vessel speed reduction incentive program which is part of the Cities’ 
Clean Air Action Plan.  More importantly, there are significant legal questions regarding 
AQMD’s attempt to apply an indirect source rule to governmental agencies in a manner that 
potentially usurps the Cities authority and compels compliance and punishes them for non-
achievement of emissions targets for equipment the Cities do not own, control or operate, and are 
preempted from regulating. 
 

                                                 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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3. Are the regulations enforceable as required under CAA section 110(a)(2)? 
 
Because the Cities are not regulatory agencies and, therefore, are limited in their authority to 
impose requirements on mobile sources operated by the goods movement industry that call at 
port facilities, IND-01 and PR 4001 are inappropriate and ineffective mechanisms for achieving 
emission reductions. 
 
4. Will the State have adequate personnel and funding for the regulations? 
 
Measure IND-01 does not specify the source of funding for its regulation of the Cities but 
implies that it will come from the Cities.  However, AQMD and ARB have no authority to 
require Cities’ expenditures which are subject to the Cities’ own requirements as governmental 
agencies.  Furthermore, because it converts a voluntary program into enforceable regulation, the 
financial effect of Measure IND-01 will be to remove previously available funding from Federal 
and State grants that are only given for voluntary programs that go beyond regulation, making it 
less likely that the Cities will have funds to assist the goods movement industry with meeting the 
AQMP targets.3 
 
5. Do the regulations interfere with reasonable further progress and attainment or any 
other applicable requirement of the Act? 
 
Measure IND-01 interferes with reasonable further progress of the Cities’ voluntary programs by 
reduction of available funding as mentioned above, and providing disincentives to Cities and 
goods movement industry to pursue programs like the voluntary Clean Air Action Plan.   
 
The Solution:  Voluntary Mobile Source Emission Reduction Program (VMEP) 
 
To the extent the ARB and AQMD seek to ensure the emission benefits of the Cities’ voluntary 
vessel speed reduction program, there is a more appropriate method in the form of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which constitutes an established process to grant SIP credit for emission reductions resulting 
from voluntary mobile source measures that go beyond existing regulations.  The VMEP 
approach was intended for exactly the type of successful voluntary program such as the Cities’ 
landmark Clean Air Action Plan, and should be used to account for the 0.5 percent of port-
related emissions not currently backstopped by regulation.  The VMEP would also reduce the 
industry and jurisdictional uncertainty that could divert cargo away from the Ports and hurt our 
local economy.   

                                                 
3 Many of the Cities programs for equipment replacement or emissions reductions projects have been funded by 
federal and state grants that require funded activities must go beyond regulations. See e.g., California Proposition 1B 
Goods Movement and federal Diesel Emission Reduction programs. 
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We urge the EPA to disapprove and exclude the AQMD’s Measure IND-01 from the SIP, and 
insist that the AQMD use the EPA’s established VMEP process that was developed for programs 
such as the Cities’ vessel speed reduction program and other Clean Air Action Plan measures.  
Use of the established VMEP will accomplish the objective sought by Measure IND-01 and PR 
4001 and ensure that the emissions reductions achieved by the program are credited in the SIP.  
Further, the implementation of a VMEP will achieve the same emissions reductions while 
ensuring that grant funds remain available for actions going beyond regulations and will do so in 
a collaborative manner. It will also encourage other cities and regions throughout the nation to 
develop and pursue innovative voluntary programs and solutions that best fit their needs to 
improve air quality and public health.   
 
The Cities share the air emission reduction goals of the AQMD, ARB, and EPA, and strongly 
believe that the VMEP is the most effective way to ensure that emission reduction goals are met 
in a manner that will allow the SIP to move forward without unnecessary disputes or challenges.  
The Cities look forward to discussing the various mechanisms, contractual or otherwise, by 
which the VMEP can be implemented in San Pedro Bay.   
 
Sincerely, 

   
 
Matthew Arms Christopher Cannon 
Acting Director of Environmental Planning Director of Environmental Management 
Port of Long Beach Port of Los Angeles 
 
 
LW 
 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, ARB 
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 Cynthia Marvin, Division Chief, Stationary Source Division, ARB 

Doug Ito, Chief, Freight Transportation Branch, ARB 
 Deborah Jordan, Director, Air Division, EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 



 
 
 

 
 

 

  

 

January 15, 2014 
 
VIA E-MAIL – bradlein@aqmd.gov 
VIA FACSIMILE – (909) 396-3324 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 
 

 
Re: Recirculated Notice of Preparation and Initial Study 

Proposed Rule 4001— Maintenance of AQMP Emission Reduction Targets 
at Commercial Marine Ports 
November 2013 

  
  SCAQMD File No. 0722013BAR 
  SCH No.:  2013071072 
 

Comments on Recirculated Notice of Preparation, Initial Study, and 
Scope of Proposed Program Environmental Assessment and 
Alternatives Analysis 

 
Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB)” and the City of Los 
Angeles acting by and through their respective Harbor Department (“COLA”, and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
responses and comments on the District’s recent “Recirculated Notice of Preparation of a Draft 
Program Environmental Assessment” (“Recirculated NOP”) and the accompanying Initial Study 
(“IS”) prepared in connection with the District’s consideration of the proposed project entitled 
“Rule 4001:  Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports” 
(the “Project” or “PR 4001”).  We appreciate that the District has extended the public comment 
period to January 16, 2014, in light of the serious and substantial issues raised by this Project and 
the original comment period scheduled over the holidays limiting stakeholder time for review. 
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This letter is organized in the following manner: 
A.  Introductory Comments 
B.  General Comments on the Recirculated NOP and Initial Study 
C.  Specific Comments on the Recirculated Initial Study 
 1.  Comments on Chapter 1 
 2.  Comments on Chapter 2 (Environmental Checklist)  
D.  Conclusion 

Additionally, the Cities’ previous comment letter on the original NOP dated August 21, 2013 has 
been attached for reference. 

A. Introductory Comments: 

We have previously commented on, and objected to, Air Quality Management Plan 
(AQMP) Control Measure IND-01 (Measure IND-01) and have expressed our grave concerns 
about the District’s rulemaking approach to craft a ostensible “backstop rule” that would be 
applicable only to the Cities and their respective San Pedro Bay Ports (“Ports”) such as that 
embodied in the new draft PR 4001.  As the District is well aware, the Cities have been 
dedicated, innovative, and effective leaders in the efforts of public agencies to improve air 
quality despite the fact that we have no regulatory authority or control over the emissions 
sources.  Working collaboratively and voluntarily with the District, our efforts have been 
successful in helping the maritime goods movement industry achieve very substantial reductions 
in emissions from the wide range of industrial and mobile sources they operate at or near the 
Ports, and we look forward to continuing to work with the District, other air regulatory agencies, 
and industry in building on these successes. 

While we appreciate that the District staff has finally released the draft text of PR 4001, 
together with the recirculation of a new NOP and Initial Study, we find that many of the 
questions and issues raised in our previous comments remain unanswered or contain the same 
deficiencies in the new description of the “Project” and the Recirculated NOP, and still fail to 
identify or address feasible alternatives to PR 4001. Therefore, we respectfully reiterate and 
incorporate by reference all of our previous comments and objections (including, but not limited 
to, our letter dated August 21, 2013, and comments on the District’s 2012 Air Quality 
Management Plan (“AQMP”) and Control Measure IND-01), in addition to our new comments 
on the Recirculated NOP and IS. 

Our responses are submitted in light of the California Environmental Quality Act 
(“CEQA”) which calls for public review, critical evaluation, and comment on the scope of the 
environmental review proposed to be conducted in response to a Notice of Preparation, including 
the significant environmental issues, alternatives, and mitigation measures that should be 
analyzed in the proposed draft EIR (or Environmental Assessment, “EA”) (14 CCR 
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15082(b)(1).)  (See, CEQA Guidelines, at Title 14 Cal. Code of Regulations, §§ 15000, et seq..)  
Since it is anticipated that the proposed Project will have substantial impacts on the Cities and 
other communities served by the Ports, it is particularly important that the scope of this proposed 
review take into account jurisdictional and legal limitations, established state and local plans and 
policies, and other potentially feasible and less-impactful alternatives to the Project.  In addition, 
it will be important to consider the impacts of the proposed Project on the important missions, 
facilities, and operations of the San Pedro Bay Ports. 

In that context, we respectfully submit the following comments regarding the 
Recirculated NOP as well as questions, concerns and objections related to the omissions of 
critical information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s Recirculated NOP. 

B. General Comments on the Recirculated NOP and Initial Study. 

1. Changed Project Title:  What is the authority of the District to change the 
proposed Project  from a “Backstop Measure for Indirect Sources of Emissions from Ports and 
Port-related Facilities” authorized by the District’s Governing Board, to a new Project title of 
“Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports”?  The 
District inexplicably no longer describes this as “a backstop measure” – although such a 
“contingency measure” concept has been the basis for District consideration of this type of 
proposed rule going back to Control Measure IND – 01 and a similar mobile source port 
backstop rule in the 2007 AQMP/SIP.  What is the significance of this change and has the 
District now moved from a backstop of the voluntary Clean Air Action Plan goals of the Cities, 
which it sold to its board, to full District regulation setting District targets for the Cities’ ports 
beyond backstopping voluntary programs?  Does this change require the approval of the 
District’s board?  In any event, the Cities repeat their strong protest of both Project concepts and 
further comment on this issue below. 

2. Changed Project Description:  The Recirculated NOP/IS cover letter 
(11/22/2013) acknowledges that “changes were made to the project description and the 
environmental analysis subsequent to release of the original NOP/IS on July 23, 2013.”  
However, the new NOP/IS fails to describe the “changes” in “the Project” and fails to describe or 
evaluate the significance of those Project changes.  We note at least a few changes between the 
previous Initial Study and this new Recirculated NOP/IS: 

(a) The Project Description now includes the draft text of the Proposed Rule.  
The new Initial Study states (p. 1-3) that the prior NOP/IS had tried to use the text of Control 
Measure IND-01 as a surrogate for the Project, because the rule language for PR 4001 had not 
been developed.  However, the draft text of PR 4001 is not the same as Control Measure 
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IND-01.  The distinct jurisdictional, legal, administrative, due process and procedural issues 
posed by the draft text of PR 4001 (as well as its semantic ambiguities) add new levels of 
complexity to the evaluation of the environmental impacts of the Project, which are not 
adequately explained or evaluated in the new Initial Study.  

As detailed below, the draft text now creates uncertainty as to how and when the 
requirements of the new PR 4001 that the Cities “take actions” would be triggered, as well as the 
scope of their obligations to act under the new Rule.  Indeed, the draft text of PR 4001 raises 
questions as to whether the Project as now described is even consistent with the Final 2012 
AQMP, the EIR for that AQMP, or with subsequently-adopted Control Measure IND-01, or 
other state and regional plans.  Most importantly, to the extent the provisions of PR 4001 vary in 
purpose and scope from Measure IND-01, they are not authorized by the AQMD Governing 
Board. 

(b) The initial Project description (and Control Measure IND-01) would have 
required “actions to be taken” [by the Cities] only “in the event that emissions from port-related 
sources do not meet the emission targets assumed in the final 2012 AQMP. Similarly,  Control 
Measure IND-01 represented that the “backstop” requirements will be triggered “if the reported 
aggregate emissions for 2014 for all port-related sources exceed the 2014 emissions targets.”  
(Final 2012 AQMP, Appendix IV-A-41.)  By contrast, however, the new Project description 
would apparently require the Cities to “take actions” in the event that “port-related sources do 
not meet or are not on track to maintain the emission targets ... for the purpose of meeting and 
maintaining the federal 24-hrs PM2.5 standard.”  The new version of the Project description 
appears to have expanded the “triggering” events, and extended the trigger period, beyond those 
events and time periods contemplated in the 2012 Final AQMP.  Accordingly, the new version of 
PR 4001 may no longer be consistent with the AQMP or with the environmental review of that 
document. 

(c) The new NOP and Initial Study changed the type of CEQA document 
from an Environmental Assessment to a Program Environmental Assessment for the Project that 
will be programmatic in nature (as described in 14 CCR 15168) rather than a project-specific 
environmental review, and suggests that the District may thereby intend to defer more detailed 
CEQA analysis to some undefined future stage of “the Project” (p. 1-2).  The District has already 
prepared and certified a Final Program Environmental Impact Report (Program EIR) for the 
2012 AQMP which was considered to be the appropriate document pursuant to CEQA 
Guidelines Section 15168(a)(3) and included a programmatic analysis of Control Measure IND-
01.  However, the District has now presented the adoption of PR 4001 as “the Project” but is still 
preparing yet another Program Environmental Assessment with the same reasoning as it did in 
the prior CEQA analysis.  It is not clear how the District believes two program-level 
environmental documents can be prepared for the same rule and when, if at all, the District may 
intend to provide such more specific “project-level” analysis as required under CEQA. 
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Moreover, this part of the new Initial Study implies a commitment that the “program 
CEQA document” would include “consideration of broad policy alternatives and program-wide 
mitigation measures.” (id.).  However, the new Initial Study fails to identify or discuss any such 
“policy alternatives” or “program-wide mitigation measures” and gives no indication that the 
scope of the eventual EA will in fact include any such policy alternatives or mitigation measures. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed very similar concerns over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
Final Program EIR, the District represented that: “The exact impacts resulting from the 
particular methods that will be used under Control Measure IND-01 can only be determined in 
the future as the measure is developed into a rule or regulation and adopted.”  The District also 
committed, in its response to the same comment #504 in the AQMP Final Program EIR, that 
“further details regarding the future requirements [a Rule implementing Control Measure IND-
01] will be determined more appropriately during the rule development process.” 

The new Initial Study indicates that the District may be reneging on these commitments 
to provide the necessary analysis of “the exact impacts” of PR 4001 “during the rule-
development process, in violation of CEQA and in violation of the District’s own Rule 110. 

(d) The District also appears to have made other subtle changes to the Project 
Description, without announcement, which are not consistent with Control Measure IND-01, 
and which may have potentially significant – but unaddressed -- impacts.  For example: 

i. The new Initial Study has changed the description of the Project from 
adoption of a “backstop measure” to the adoption of “backstop 
requirement” and has made other changes to the Project which are not 
consistent with Control Measure IND-01 as adopted (p. 1-1.)  Control 
Measure IND-01 provides a description of the Cities’ successful Clean 
Air Action Plan (CAAP) and its various emissions reductions goals.  
“This AQMP Control Measure is designed to provide a “backstop” to 
the Ports’ actions to provide assurance that, if emissions do not 
continue to meet projections, the Ports will develop and implement 
plans to get back on track, to the extent that cost effective and feasible 
strategies are available.” (Final 2012 AQMP Appendix IV-A, page 3)  
The Proposed Project describes its purpose as:  “The purpose of the 
rule is to establish actions to be taken in the event that emissions from 
port-related sources do not meet the emission targets assumed in the 
Final 2012 Air Quality Management Plan for the purpose of meeting 
the federal 24-hour PM2.5 standard in 2014 and maintenance of 
attainment in subsequent years.”  (PR 4001, Section (a))  The proposed 
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Project has eliminated the references in its Board-adopted IND-01 to 
backstopping the Ports Clean Air Action Plan targets to the extent cost 
effective and feasible strategies are available and replaced with a 
traditional regulation by the District to meet District-set targets. 

ii. The new Initial Study has apparently changed the District’s concern 
from assuring “the attainment demonstration” for 2014 PM2.5 
emission targets (as embodied in the 2012 AQMP) to add 
“maintenance of the air quality standard in subsequent years.” (p. 1-
1.)  This change in the Project appears to add a new undefined and 
open-ended element into the Project, not consistent with the District’s 
adopted Control Measure IND-01. 

(e) Changed Definition of “Feasible Control Strategy:”  The draft text for 
the new PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Control 
Measure IND -01 as adopted by the District Board.  Instead, the draft of PR 4001 (at Paragraph 
(c)(1)) and the new Initial Study have changed the limitations on the proposed obligations of the 
Cities to achieve additional emission reductions under PR 4001.  Previously, the Project was 
described as requiring the Cities to “propose additional emission reduction methods ... [but only] 
to the extent cost-effective strategies are technically feasible and within the Ports’ authority.”   
However, new PR 4001, and the new Initial Study (p. 1-1) have inexplicably omitted (at several 
points) the prior limitation on the Cities’ potential obligations to measures that are “technically 
feasible.”  Again, these subtle changes in the Project description are not consistent with the text 
of IND-01 or any other legal or regulatory authority identified by the District in the new Initial 
Study.  The Initial Study should address (i) whether these changes have been authorized by the 
District’s Board, and (2) what potential environmental impacts (as well as socio-economic 
impacts) may arise from the changes in the concept of “feasible control strategies.” 

(f) The District should clearly identify all other “changes” in the Project. 

Other comments on the flawed “project description” are set out in Section C(1), 
below. 

3. Changed Environmental Analysis:  We appreciate that the Recirculated NOP/IS 
has expanded the range of environmental subjects which it now acknowledges may be subject to 
the proposed Project’s significant adverse environmental impacts, perhaps partly in response to 
our previous comments.  However, the scope of the proposed environmental analysis still does 
not take into account all of our concerns and still fails to comply with CEQA, e.g., by failing to 
identify potential significant environmental impacts, failing to propose a range of feasible 
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alternatives, and failing to evaluate reasonable mitigation measures.  We therefore reiterate our 
prior comments on the scope of the proposed EA. 

4. Reiteration and Incorporation of Prior Comments:  The new NOP/IS states 
that it “replaces the July 23, 2013 NOP/IS” and that there will be no District responses to 
previously-submitted comments.  We recognize that the Recirculated NOP purports to reflect 
changes made, in part, to previously submitted comments on the July 2013 NOP/IS.  However, 
the new NOP/IS does not take into account all of our previous comments nor do the changes 
made in the new NOP/IS necessarily reflect or satisfy the requests made in our previous 
comments.  Accordingly, we incorporate and include our previous comments as detailed in our 
letter dated August 21, 2013. 

5. Failure to Adequately Identify and Include Feasible Alternatives:  The 
Recirculated NOP/IS still fails to comply with CEQA’s requirements for identification and 
consideration of all feasible project alternatives.  Like the original IS, the new IS fails to identify 
a single “alternative” to the District Board’s adoption of PR 4001.  The superficial mention of 
“alternatives” on page 1-15 of the IS merely recites the legal obligations of the District to 
“discuss and compare” a range of “reasonable alternatives” to the proposed Project.  This fails to 
fulfill the “scoping” purpose of an Initial Study.  The District should analyze, among a range of 
alternatives, a collaborative Memorandum of Agreement between all of the stakeholders, as 
previously suggested by the Cities and recommended by the District to its Board (which speaks 
well to its feasibility as an alternative).  The District should also evaluate the use of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which was developed for voluntary emission reduction programs of the sort outlined in the 
CAAP.   

“The scoping process is the screening process by which a local agency makes its initial 
determination as to which alternatives are feasible and merit in-depth consideration, and which 
do not.” (Goleta II, supra, 52 Cal.3d at p. 569; see Guidelines §15083.)  It involves 
“consult[ation] directly with any person or organization [the lead agency] believes will be 
concerned with the environmental effects of the project” in hopes of “solv[ing] many potential 
problems that would arise in more serious forms later in the review process.” (Guidelines, § 
15083.)”  “The determination of whether to include an alternative during the scoping process is 
whether the alternative is potentially feasible (Mira Mar Mobile Community v. City of Oceanside 
(2004) 119 Cal.App.4th 477, 489 (Mira Mar)), and the EIR “is required to make an in-depth 
discussion of those alternatives identified as at least potentially feasible.” (Sierra Club v. County 
of Napa (2004) 121 Cal.App.4th 1490, 1505, fn. 5].)”  (South County Citizens for Smart Growth 
v. County of Nevada (3d Dist. 2013) 221 Cal.App.4th 316, 327 (South County.) 

“A lead agency must give reasons for rejecting an alternative as ‘infeasible’ during the 
scoping process (Guidelines, § 15126.6, subd. (c)), the scoping process takes place prior to 
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completion of the draft EIR. (Gilroy Citizens for Responsible Planning v. City of Gilroy, supra, 
140 Cal.App.4th at p. 917, fn. 5; Guidelines, § 15083.)”  (South County, p. 328.)1 

The Initial Study also uses the wrong legal standard in its passing acknowledgement of 
the District’s duty to consider alternatives:  the Initial Study must identify “potentially feasible” 
alternatives (“feasibility” is a defined, and critical, term under CEQA), rather than “reasonable” 
alternatives (as mis-stated in the IS on page 1-15.) 

6. Deficient Initial Study:  The CEQA Guidelines contemplate that an Initial Study 
is to be used in defining the scope of environmental review (14 CCR §§ 15006(d), 15063(a), 
15143.)  However, as a result of the omissions, inconsistencies, and deficiencies in the Initial 
Study, the District’s proposed scope of environmental assessment for this Project will be unduly 
narrowed and limited, and is likely to erroneously exclude issues, feasible alternatives, and 
mitigation measures from the proposed Environmental Assessment.  (More detailed comments 
on the deficient Initial Study are set out in Section D, below.) 

As detailed below in Section C, the new Initial Study does not provide the information, 
potentially feasible alternatives, evidence, or analysis required by the CEQA Guidelines (14 
C.C.R. §15063, subd. (d)): 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting;  

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . .   

(4) A discussion of ways to mitigate the significant effects identified, if any;  

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls;  

(6) The name of the person or persons who prepared or participated in the initial 
study.”  

                                                 
1 “Differing factors come into play when the final decision on project approval is made; at that juncture the 
decisionmaking body evaluates whether the alternatives are actually feasible. (Guidelines, § 15091, subd. (a)(3).)  
“[T]he decision makers may reject as infeasible alternatives that were identified in the EIR as potentially feasible.” 
(California Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 981.)” (South County, p. 327.) 



Ms. Barbara Radlein 
January 15, 2014 
Page 9 
 
 

 

 

   
 

 

An Initial Study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or Project 
approval  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”) 

7. Request for Correction and Recirculation of Corrected NOP and IS: 

For the multiple reasons summarized above, and detailed below, it is essential that the 
Recirculated NOP and Initial Study be withdrawn and further revised and corrected in order to 
properly fulfill their role in seeking meaningful public input on the appropriate “scope” of the 
proposed environmental assessment for the Project.  A more accurate, complete, and CEQA-
compliant Initial Study that addresses specific project-level impacts should be prepared and 
released for public review, along with a new set of public meetings, to provide the public with 
sufficient time and opportunity to comment on the scope and adequacy of the revised NOP/IS. 

The District has already commenced its Rule- development process.  It appears from the 
District’s records that District staff has already committed to the District Board that the Proposed 
Rule will be adopted in April of 2014.  District documents also indicate that District staff has 
further committed to shortly thereafter embarking on revisiting and changing the emissions 
targets that are the subject of this Proposed Rule, likely placing even more burdensome 
requirements on the Cities  It is imperative, not only for Due Process reasons but also for reasons 
of sound public policy, meaningful community input, and well-informed decision-making, that 
the District provide adequate, complete, and accurate information – and time -- to allow the 
Project to be fully vetted before it is rushed to the District’s Board for consideration.    

It is therefore respectfully urged that the Recirculated Initial Study (and the related 
NOP) be recalled, corrected, and again be recirculated for public review and comment as 
corrected before the District proceeds with any further action in connection with the 
proposed Project. 

The comments on the Recirculated Initial Study included in this letter are organized in 
the same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
in Section C, below, followed by comments on “Chapter 2 – Environmental Checklist” in 
Section D.  The comments are limited to those matters which appear in the Recirculated Initial 
Study, but we reserve the right to provide further comments in the event that additional or 
different information about the proposed Project becomes available. 
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C. Specific Comments on the Recirculated Initial Study: 

 1. Chapter 1 of the Initial Study -- Inadequate “Project” Description. 

 (a).  Deficient “Project Description” – In General 

“A correct determination of the nature and scope of the project is a critical step in 
complying with the mandates of CEQA.”  (Nelson v. County of Kern (2010) 190 Cal.App.4th 
252, 267).  

The initial study must include a description of the project.” (City of Redlands, supra, 
96 Cal.App.4th at pp. 405–406, fns. omitted.)  An accurate and complete project 
description is necessary to fully evaluate the project’s potential environmental effects. 
[Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.)  (Id.) 

As noted above (Section B(2)), the District’s cover letter for the Recirculated NOP states 
that “the Project” has been changed, and that the Project description has been “changed.”  
However, the Recirculated NOP and Initial Study do not explain the “changes” in the Project, 
and they still fail to provide an accurate and complete description of the Project as mandated by 
CEQA. The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.   

The Initial Study fails to describe additional planned or reasonably foreseeable activities 
or actions by the District (e.g., changes to emissions targets) or by other agencies in response to 
or associated with the proposed Rule, or to address cumulative impacts of this proposed Project 
in light of other related actions and plans. 

The Initial Study suggests, instead, that the intent of PR 4001 would be to delegate the 
District’s responsibilities for regulating or reducing emissions of NOx, SOx, and PM2.5 air 
emissions to other agencies, specifically the officials governing the ports of Long Beach and Los 
Angeles.  The Initial Study further appears to imply that any informed public discussion and 
environmental review on this course of action be deferred until those other agencies attempt to 
“comply” with the District’s Proposed Rule 4001 at some point in the future.  Such an approach, 
however, is inconsistent with and in violation of many fundamental rules and policies required 
by CEQA (e.g., failure to identify and analyze the entire project, improper project 
“segmentation,” improper deferral of impact analysis and mitigation, failure to identify and 
evaluate potentially feasible project alternatives, etc.) 

The absence of such a clear description of the proposed Project inherently prevents the IS 
from facilitating meaningful review and analysis of the proposed “Project,” and violates the 
requirements of CEQA.  (See, e.g., CEQA Guidelines, 14 CCR § 15124;  Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.)  
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The Initial Study falls far short of these requirements in describing the proposed Project, 
and thus falls short of serving the “public awareness” purposes mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency’s action.  
(Silveira v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.)  
‘Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal’s benefit against its environmental cost, 
consider mitigation measures, assess the advantage of terminating the proposal . . 
. and weigh other alternatives in the balance.’ (County of Inyo v. City of Los 
Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino, supra, 96 Cal. App. 4th at pp. 
407–408.) 

In sum, the Recirculated NOP/IS still erroneously limits the scope of the required 
environmental analysis and calls for impermissible speculation or impossible prescience on the 
part of the Cities or other members of the concerned public to undertake effective analysis of the 
proposed Project, or to provide meaningful comments as to the scope of review of the Project, 
until and unless the District provides an adequate and complete description of the “Project.” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project. 

While the CEQA Guidelines do not specifically define “environmental setting” with 
regard to an initial study, they do explain, in regard to EIR preparation, that the “environmental 
setting” must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced,  from  both  a  local  and  regional  perspective.  This  environmental  setting  will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.” (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The  Initial  Study  here  improperly  fails  to  describe “the  entire  Project”  and  fails  to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

Since the Project also contemplates the possibility of future discretionary actions and 
measures on the part of the Cities, if compelled under PR 4001, which may in themselves have 
additional, not-yet-identified environmental impacts, the Initial Study should call for the scope of 
the EA to be expanded to include such issues. 

The scope of the environmental review conducted for the initial study must include the 
entire project. (Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 
155 Cal.App.4th 1214, 1222.) Thus, a correct determination of the nature and scope of the 
project is a critical step in complying with the mandates of CEQA.  (Nelson v. County of Kern, 
supra, 190 Cal.App.4th at 267.) 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails, however, to address or to provide information and 
analysis relating to the environmental impacts of the anticipated “subsequent approvals,” 
“discretionary permits” and amendments to the Cities’ plans and regulations that appear to be 
proposed as parts of the Project, or the physical environmental effects of social or economic 
impacts that may result from those anticipated changes in land use regulations. (Guidelines § 
15063.)   Such anticipated and intended actions by other governmental agencies thus appear to be 
part of this Project, and must be identified and evaluated in the Project EA, along with their 
potential impacts.  As such, we reiterate our prior comment on the Draft 2012 AQMP Program 
EIR dated October 22, 2012 where it is stated that the District has failed to fully disclose the 
details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA analysis. 
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Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.   Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project.  Additionally, the Initial Study contemplates impacts beyond the Harbor Districts 
but does not specifically define these areas nor the applicable land-use regulations. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 48 
Cal.4th  310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)    The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used. 
In  many  places  the  Initial  Study  compares  the  anticipated  “impacts”  of  adopting  proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (2013) 57 Cal.4th 439, 451-52 indicates that the 
baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”, it does 
not detract from the rule that the Initial Study must accurately and consistently describe the 
baseline being used.  Nor does it permit the use of “future conditions” in the absence of a 
showing of unusual circumstances.   The Initial Study in this case does neither. 

For each of these fundamental reasons, the Recirculated NOP/IS should be rescinded in 
order that it may be revised, completed and corrected to meet CEQA requirements. 
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(b) The Initial Study Improperly Fails to Identify or Address Alternatives to the 
Proposed Project: 

As noted above, CEQA requires that an Initial Study identify a range of “potentially 
feasible alternatives” to the proposed project which are to be more carefully analyzed in the draft 
environmental study.  ( 14 CCR § 15083;  “The determination of whether to include an 
alternative during the scoping process is whether the alternative is potentially feasible (Mira Mar 
Mobile Community v. City of Oceanside (2004) 119 Cal.App.4th 477, 489.) 

However, the new Initial Study totally fails to identify any alternatives for study in the 
eventual EA.  Instead, it merely “commits” the District to “discuss and compare alternatives” in 
the future, as part of the Draft EA.  This is insufficient.  The Initial Study also suggests the 
District is looking to the public or other agencies to identify “alternatives”  during  the  scoping  
process.  The Cities previously (January 2013) submitted such a potential alternative to PR 4001, 
in the form of a proposed Memorandum of Agreement.  The District Board directed District staff 
to follow up and confer with the Cities on that approach.  Nevertheless, it is not even mentioned 
in the Initial Study.  Additionally, the EPA’s long-established VMEP program is not considered 
as an alternative although it was developed for this very purpose. 

If the District is authorized to prepare a PEA, rather than an EIR, the PEA must at least 
comply with Guideline Section 15252.  Section 15252(a) requires that a substitute document, 
like a PEA, must include at least – a description of the proposed activity, and “alternatives to 
the activity and mitigation measures to avoid or reduce and significant or potentially significant 
effects that the project may have on the environment.” 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001.  

As an example, an analysis should be conducted of the grant funding that would be 
available under the No Project Alternative that would not be available if the proposed Project 
constitutes regulation, and the environmental impact if grant funding necessary to make certain 
actions economically feasible is no longer available under the proposed Project.  If the District’s 
position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 
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Due to the District’s failure to satisfy this CEQA requirement of alternatives 
development, the Cities direct the District to review the feasible alternative to the Project set 
forth in their January 16, 2014 letter to the United States Environmental Protection Agency 
Region 9, copied to the District.  The Cities have noted the problems with including Measure 
IND-01 in the California State Implementation Plan (SIP) and recommended to the US EPA to 
instead apply as an alternative, the Voluntary Mobile Source Emission Reduction Program 
(VMEP) to grant SIP credit for the small percentage of emission reductions that are not already 
achieved by other regulations.  The VMEP can work with or similarly to the memorandum of 
agreement approach that was suggested by the Cities to the District as an alternative to Measure 
IND-01 last year.  One additional alternative would be for the District to formulate its own 
“backstop” measures and strategies for addressing any shortfall in emission reduction targets, 
relying on the District or CARB regulatory authority, expertise and resources, rather than 
pursuing proposed Rule 4001, which appears to be an attempt to solely rely upon the Cities, 
which lack regulatory authority or control over the actual sources, or use of the EPA’s VMEP. 

(c) Comments on the District’s new Proposed Rule 4001: 

The “project description” in the Recirculated Initial Study includes the draft text of PR 
4001, at Appendix B.  Notwithstanding the inclusion of a draft of the text of the proposed Rule, 
the “project description” remains incomplete and deficient.  The Initial Study does not provide 
an adequate description of how the proposed Rule would work in practice (as distinct from the 
superficial summary of the text at pages 1-7 through 1-10) or how it would be likely to impact 
the Cities, the tenants and users of the Ports, and the surrounding communities and 
environments.  The Cities anticipate the submission of additional, more detailed, comments on 
inconsistencies and problems raised by the draft text of PR 4001 itself and additional questions 
and concerns about the District’s “rule-making” process. 

Other deficiencies and questions about the draft text of PR 4001 include the following: 

What Is the District’scLegal Authority for PR 4001? 

The new Initial Study asserts that if the “backstop requirement” of PR 4001 “becomes 
effective,” then the new Rule would require the Cities to submit an Emissions Reduction Plan “to 
address the emission reduction “shortfall.””  Under what legal authority does the District believe 
that its proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and 
the Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular 
ways to achieve District objectives? 

The new NOP continues to dodge the questions (previously raised) about the District’s 
legal authority – if any – to adopt PR 4001 or to compel the Ports to participate in the new 
backstop planning process contemplated by the rule.  The NOP includes only the perfunctory 
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assertion that PR 4001 would “implement Control Measure IND-01” – as though that were an 
independent and sufficient source of authority.  However, even the District’s Final 2012 AQMP 
document acknowledges that it confers no new authority on the District, and CEQA similarly 
cautions that it confers no new or additional legal authority on agencies independent of the 
powers granted to the agency by other laws.  (Guidelines, sec. 15040(b).) 

Moreover, as noted previously, to the extent that the draft of PR 4001 is not consistent 
with the Control Measure IND -01 as approved by the District’s Board, it is unauthorized. 

The source of the District’s purported legal authority for processing this PR 4001 is 
important for determining whether or not the District may claim to be acting within the scope of 
the District’s “Certified Regulatory Program” – and thus outside of CEQA.  The CEQA 
Guidelines limit that “certified regulatory program” exemption to “that portion of the regulatory 
program of the SCAQMD which involves the adoption, amendment, and repeal of regulations 
pursuant to the Health & Safety Code.”  (Guideline, sec. 15251(l).) 

If the NOP/IS seeks to justify the District preparing an environmental assessment under 
its “certified regulatory program” rather than an EIR under CEQA, then the District should 
clearly demonstrate that the PR 4001 would be enacted pursuant to some specific statutory 
authority in the Health & Safety Code. 

The District previously sought to characterize Control Measure IND-01 as an “indirect 
source rule.”  The current references to proposed Rule 4001 in the NOP/IS have omitted all 
mention of an “indirect source rule.”  However, the new Initial Study does not cite any authority 
the District is relying on for its processing of the proposed Rule.  This should be corrected so that 
the public can perceive and comment on whatever “legal authority” may be invoked by the 
District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?   If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not 
permitted to do indirectly that which they are prohibited from doing directly]; Graber v. City of 
Upland (2002) 99 Cal.App.4th 424, 434 [same].) 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority raises more questions than it answers.  (Note also 
the new Initial Study, and PR 4001, no longer disclaim any intent to require the Cities to adopt 
measures that are not “technically feasible.” )  Whatever types of “emissions reduction plans” 
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may be anticipated by PR 4001 should be identified by the District in the NOP/IS so that the 
feasibility and legality of such approaches can be evaluated as part of the environmental 
assessment for the Project.  (The new Initial Study omitted the examples of ‘control strategies’ 
that had been in the previous Initial Study.) 

On What Basis Would PR 4001 Impose “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.” 
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 

Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.   

Moreover, if there were to be a “shortfall” in attaining the targets, it could well be due to 
factors not caused or controlled by the Cities, and not due to any actions or derelictions on the 
part of the Cities or their tenants or users.  Would uncontrollable/unforeseeable factors resulting 
in all or part of a shortfall be excluded from whatever obligation may be imposed on the Cities? 
Would it be required/permitted that any such “shortfall” be allocated to sources or causes bearing 
some actual responsibility for the lack of attainment?  How would any shortfall be “allocated” 
between the Cities?  

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

What is meant by an “Emissions Shortfall”? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
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be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

The term “shortfall” first appears in the Proposed Rule in (d)(1)(A), where it appears to 
call for a Plan to report on progress in “meeting the shortfall” but that seems logically 
inconsistent with the structure of the Proposed Rule, i.e., the District can’t require the Ports to 
submit an emissions reduction plan unless and until the annually-reported emissions reductions 
“show that the percent reduction in PM2.5 from the baseline emissions is less than the reduction 
target of 75%” (Para (e)(1)B).)  So there would not be any “shortfall” identified until that time; 
and therefore it would seem premature and illogical to require the Ports to submit a Plan that 
“reports the progress in meeting the shortfall” that was just identified.? 

To the limited extent the PR 4001 describes the shortfall that might trigger the need to 
prepare a Plan, the provisions for annual estimating or reporting of the emissions appear 
imprecise and vague.   Para (f) appears to contemplate that once a ‘shortfall’ had been 
determined in one year, then the District could demand a Revised Plan in following years if 
targets are still not met; but what happens if the shortfall is “corrected” in subsequent years and 
targets are again being met?  

Does an Emissions Reduction Plan, once required by the District, ever go away? 

On What Authority Would the District Purport to “Revise the Reduction Target”? 

The new Initial Study reports (p. 1-8) that PR 4001 (e)(2) purports to require the 
District’s Executive Officer to review the reduction target before July 2017, and to “develop a 
proposed amendment to Rule 4001...” that would “revise the reduction target as necessary to 
conform to the 2016 AQMP reduction target.” 

By what authority would these targets be “revised” in the future?  Under what objective 
standards?  What public process would the Executive Officer need to follow in order to 
“develop” a proposed “amendment” to PR 4001?  How would such a “moving target” affect the 
Cities and what environmental impacts would be possible consequences of such “revisions”? 

Does PR 4001 Provide a Clear and Feasible Process for Cities to Develop a “Plan”? 

Para (f) (E) would require that “the Plan shall be approved by the Board of Harbor 
Commissioners” at each Port, and would require the Port to conduct at least one “public 
meeting” ... but is this an improper attempt by the District to control and dictate the exercise of 
discretion” conferred on the Board of Harbor Commissioners?  The Board of Harbor 
Commissioners may in fact disagree that a plan is required or may exercise its own discretion, as 
required by law, that it cannot commit expenditures to a program desired by the District.  Under 
what authority can the District’s Executive Officer, acting alone without even District Governing 
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Board authority, disapprove a plan or compel a plan to be approved by the Cities’ own governing 
authorities?  What is the District’s intended mystery penalty or consequence, which the proposed 
Project still has not revealed to the cities and the public in PR 4001? Furthermore, discretionary 
action by the Boards of Harbor Commissioners requires compliance with CEQA.  What type of 
CEQA review would be triggered for the emission reduction plans if the Program Environmental 
Assessment being prepared by the District is only programmatic in nature and how is the timing 
for either a consistency review or project-specific analysis, if warranted, accounted for in PR 
4001?  

Would PR 4001 Create Violations of Due Process? 

The draft of PR 4001 raises several questions regarding apparent violations of Due 
Process:  

Para (f)(2)(B) -- the District’s Executive Officer would be given nearly unfettered 
discretion to “disapprove” a Plan submitted by the Cities? 

There must be some requirement at least that the Executive Officer must make “findings” 
of “non-compliance” with some provision of (f)(1) of the Rule, based on some objective 
standards. 

What would be the procedure if the Cities submitted a Plan, and the District (either by its 
Executive Officer or its Hearing Board) “disapproved” the Plan (per Para (f)(2)(C))?  The Port 
would apparently be required to submit a Revised Plan within 60 days of the disapproval.  But 
what about the Harbor Commissioners holding a new “public meeting” for input on the Revised 
Plan?   And would there be any time or procedure for the Harbor Commissioners to consider and 
approve a new Revised Plan and comply with CEQA within that arbitrary 60 day time frame? 

At the end of Para (g)(2) is the threat again that if the District Board denies the Port’s 
appeal from a “disapproval” of the Port’s emissions reduction plan, then the “Ports shall comply 
with ... [or subparagraph (f)(2)(F)]” -- which means the Port shall be self-confessed as “in 
violation” of the Rule?  This would appear to inflict a denial of Due Process on the Cities. 

Variance:  PR 4001 must provide more detail as to what is meant by Para (g) - petitioning 
for a “variance” ?  What are the criteria?  What would the process be?  What would be the effect 
of the District granting a variance? 

How Would the District Determine the “Consequences” for “Violation” of PR 4001? 

By what authority would the District sit in judgment as to the sufficiency of the Cities’ 
efforts to manage activities and uses of the Ports?  What might the consequences be if a City 
were to be deemed to be “in violation” simply because the District may choose to “disapprove” a 
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Revised Plan, and by what legal authority would the District purport to sanction the Cities in the 
event of some perceived “violation”? 

By what objective standards would the District judge the sufficiency of any plans or 
measures proposed by the Cities to achieve the emission reduction targets? 

What is the consequence of disapproval of a City plan by the District?  The rule should 
provide more detail at Para (f)(2)(F) (iii) -- what is meant by the obscure reference here that the 
Ports “shall be in violation of this Rule... “?    

Does PR 4001 Provide for Judicial Review of District Actions? 

Should the Rule make provision for judicial review of the actions of the District in 
enforcing or interpreting the Proposed Rule?   

As drafted, PR 4001, at Para (h):  “Severability” appears to contemplate that a “judicial 
order” could hold some provision of the Rule to be invalid?  Otherwise the Rule is silent on 
Judicial Review. 

Are the Cities Supposed to Regulate Off-Site “Sources”? 

The Initial Study indicates (p. 1-4) that the District anticipates that the “control 
strategies” contemplated by this Project “may potentially include” measures for the Cities to 
adopt and implement policies or programs extending beyond their jurisdictions or to try to reduce 
emissions from sources not entering onto port properties.  What does this mean?  By what legal 
authority might the Cities try to regulate off-site sources that do not come within the jurisdiction 
of the respective Harbor Commissions?  (Municipal police power authority may generally be 
exercised only within the territorial boundaries of their jurisdiction, and the Boards of Harbor 
Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off- 
site “sources?” 

How Does the District Contemplate Funding of Backstop Measures? 

The draft of PR 4001 implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.   Would 
such funding be provided by the District?  What other “funding” sources are contemplated?   

The conversion of the Cities’ voluntary programs into PR 4001 as a district regulation 
and potentially state and federal law if adopted into an approved SIP, will impose constitutional 
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or common law “gift of public funds” restrictions on federal and state grant funding currently 
relied upon by the Cities for emission reduction activities under their CAAP. 

To the extent the District expects the Cities to fund future programs, this demonstrates a 
lack of understanding of the Cities’ own governmental authority and obligations.  The Boards of 
Harbor Commissioners of the Cities are trustees for the Tidelands Trust funds they are entrusted 
to manage and have specific legal obligations to meet, including promotion of maritime 
commerce, navigation and fisheries and keeping their budgets in balance amidst a current global 
shipping economy with many dynamic and threatening competitive pressures to retain market 
share.  By what authority may the Harbor Commissioners impose taxes, assessments, and 
charges on users of the Harbor  Districts,  given  the  restrictions  of  various  state  laws,  
including, among others, Proposition 26? 

(d)  Specific Comments and Questions re “Project Description” and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the new Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

(i) Erroneous Characterization of Existing Emission Reduction Requirements:  The 
Introduction states, in the first sentence of the third paragraph on page 1-1, that Control Measure 
IND-01 “...does not call for additional emission reductions beyond those realized with existing 
regulations and emission reductions programs implemented at the Ports to date.”  This is an 
untrue statement.  The CAAP is only a planning document which specifically provides for 
discretionary future decisions to be made regarding implementation by each of the Cities’ 
respective Board of Harbor Commissioners, and the resolution adopting the CAAP update states: 

The CAAP is a living document intended to establish a process to 
develop solutions, not a static document binding the Ports to 
particular future actions….The CAAP is a planning document that 
identifies goals and potential implementation strategies to guide 
further actions, and as such does not constrain the discretion of 
either Board of Harbor Commissioners with respect to any 
particular action.2  

                                                 
2 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the City of Los 
Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor Commissioners of the City of 
Long Beach on November 22, 2010. 
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Not all individual Board actions that may be required in order to achieve the CAAP’s 
goals and activities have been adopted; in fact, many of these goals were stretch targets with 
uncertainty as to whether they could be achieved.  Control Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future discretionary, quasi-legislative actions 
that create potentially-conflicting authorities between the District, as regulator, and the Cities, as 
independent governmental agencies regulated by the District, so as to force the Cities to exercise 
their discretionary police power authority in a particular way.   The Constitution does not permit 
such usurpation of the Cities’ authority. 

(ii)  Misleading and Inaccurate References to “Port-Related” Sources of Emissions:  The 
new Initial Study and Recirculated NOP continue to describe PR 4001 in the misleading context 
of “port-related sources” of PM2.5 emissions, and as ensuring that emissions from “port-related 
sources” meet the targets included in the Final 2012 AQMP.  The term “port-related sources”, 
however, is not used in the federal Clean Air Act (“CAA”) or Health &Safety Code.  As 
described in the NOP, “port related sources” are mobile and vehicular sources (“ocean-going 
vessels, on-road trucks, locomotives, harbor craft, and cargo-handling equipment”).  Those 
actual “sources” of emissions are distinct from the geographic area in which they operate and are 
generally and comprehensively regulated by other State and federal agencies, not regional air 
quality districts. 

The District’s continued references to “port-related sources” of emissions are misleading 
and are no more accurate or descriptive than would be similarly generic references to “coastal-
related sources” or “County-related sources” or “Air District-related sources” of emissions. 

(iii).  Misleading Failure of the Project to Limit the Cities’ New Obligations to 
“Technically Feasible” Measures:  The previous Initial Study for PR 4001 at least made it clear 
that the District only intended to require the Cities to propose additional emission reduction 
methods for vessels, trucks, locomotives, etc., “to the extent cost-effective strategies are 
technically feasible and within the Ports’ authority.”  (Similar limitations on the Cities’ new 
obligations under the proposed ‘backstop measure’ are included in IND-01.)  However, the new 
Initial Study no longer includes any limitation to “technically-feasible” measures that could be 
required of the Cities (p. 1-1.)  This omission creates uncertainty about the District’s intentions 
as to the scope of PR 4001, i.e. whether it might be construed to be a “technology-forcing” 
regulation or not. 

(iv).  Inconsistent or Uncertain Emissions Reduction Targets.  The Introduction states, in 
the last paragraph beginning on Page 1-1, that the emission targets for “port-related sources” are 
those assumed in the 2012 AQMP emissions inventory.  The draft text of PR 4001 now purports 
to define “emissions target” by reference to page IV-A-36 of Appendix IV to the Final 2012 
AQMP.  The Cities raised questions during the Measure IND-01 adoption process regarding the 
District’s calculation of these targets, which are different from the emissions targets set under the 
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CAAP. Although the specific emission targets of the proposed Project do not appear at all in the 
NOP (which omission itself is a defect), the District has verbally advised the Cities and a 
working group on August 8, 2013, that the Rule will be such as to be triggered on set emission 
targets for 2014 and 2019.  Those comments, however, left the Cities and working group 
participants with many questions about how the District set the emissions inventory, particularly 
for 2019, which was not in the CAAP.  These examples are provided to illustrate that the Initial 
Study’s description of the applicable emission reduction targets to be covered by PR 4001 are 
uncertain, or inconsistent. 

P. 1-4 - Project Location 

The new Initial Study provides no finite “project location.”  It again refers to the 
District’s jurisdictional boundaries. It then states that “PR 4001 would apply to POLA and 
POLB, both of which are located within Los Angeles County.”  It is unclear if this was an 
attempt to state that the Project location would be Harbor Districts of the Cities.  The lack of 
clarity regarding the Project location is further compounded by the Rule’s reference to “sources 
not entering Port,” and by a new but vague reference to the effect that the unidentified “strategies 
proposed by the Ports” under compulsion of PR 4001 could extend the “project location”  
beyond Los Angeles County. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the two Ports? It remains unclear from this description whether the Project 
may have impacts or foreseeably result in actions being taken outside the geographic areas of the 
two ports.  This  may  have  jurisdictional  implications  which  cannot  be  evaluated  without 
additional information. 

Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in 
the Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-5 – Project Background 

The new Initial Study appears to recognize that distinct “emission sources at the Ports” 
such as vehicles, engines, ships, trains, trucks and other cargo-moving equipment operated by 
distinct tenants, users, and visitors of the ports are the intended targets of the Project’s emission 
reductions requirements.  It also acknowledges that the Ports themselves adopted the San Pedro 
Bay Ports Clean Air Action Plan (“CAAP”) in 2006, and further that emissions from these so-
called “port-related sources” have been “substantially reduced since 2006” as a result of 
collaborative and voluntary programs and regulations developed by both Ports.  (p. 1-6). 
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These acknowledgements raise again the question of the need or justification for the 
Project, or for the attempt by the District to foist the responsibilities for regulating emissions 
from such mobile or vehicular sources of emissions from state and federal agencies onto the 
Cities. 

Also, on Page 1-6, the new Initial Study states that the intent of PR 4001 is to “provide a 
backstop to the Ports’ actions” in case emission reductions “from port-related sources do not 
meet or are not on track to maintain the emissions targets...”  This appears to be an unauthorized 
change in the Project description and is not consistent with IND-01.  Also, notion that the 
District would be empowered by PR 4001 to enforce sanctions against the Cities if the District 
somehow deems that they are “not on track” to maintain targets is ambiguous, and without 
objective standards or legally-necessary procedural protections. 

Pp. 1-11  -- Technology Overview/Implementation Strategies 

The new Initial Study refers to some emission reduction strategies included in the CAAP, 
but the Initial Study does not explain how these may relate to proposed Rule 4001, or whether 
they should be considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff changes” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant programs.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Feasibility:  The new Initial Study abjures any consideration of technical feasibility or 
other concepts of “feasibility” despite CEQA’s recognition of feasibility as a critical limitation 
on environmental regulation.  The scope of the EA should be expanded to address the legal, 
technological and economic feasibility of the seven bulleted items listed in this section. 
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2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments on the Environmental Checklist 

The Recirculated NOP/IS relies on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the Project 
is adopted and implemented.  This is insufficient under CEQA, and under the District’s own 
rules.    (SCAQMD  Rule  110;  City  of  Redlands,  supra,  96 Cal.App.4th at 408-09; Sundstrom 
v. County of Mendocino (1988) 202 Cal.App.3d 296). 

The new NOP includes many statements that the PEA will rely on “conservative 
assumptions” about the possible environmental impacts of the Proposed Rule.  Reliance on any 
assumptions in CEQA analysis is unsound, and if assumptions are to be used, the District must 
explain why it would rely on “conservative” assumptions about the scope of impacts.  

Furthermore, it is contrary to the District’s response to comment #5-4 in the Final 
Program EIR, which indicates that “[t]he exact impacts resulting from the particular methods that 
will be used under Control Measure IND-01 can only be determined in the future as the measure 
is developed into a rule or regulation and adopted.”  

We appreciate that the new Initial Study has expanded the number of environmental areas 
to be studied in the eventual EA from the six (6) topics identified in the previous Initial Study to 
thirteen areas now recognized as being subject to potentially significant impacts if the Project is 
approved.  The new Initial Study now recognizes the following additional areas of potential 
environmental impact to be addressed in the EA:  (1) Aesthetics, (2) Biological Resources, (3) 
Cultural Resources, (4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) 
broadened evaluation of potential impacts and issues in the areas of Energy, Hazards and 
Hazardous Materials, Air Quality, and Transportation and Traffic. 

However, the new Initial Study continues to provide only superficial and inadequate 
discussion of the areas of environmental impact, and thus fails to properly indicate the necessary 
scope for the eventual EA.  Unless and until those areas are more fully addressed, the new 
NOP/IS still improperly limits the scope of the proposed EA, and still erroneously  exclude  
areas  requiring  further assessment. 

(b) Specific Comments on the Environmental Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 
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Even as to those areas that are now identified in the new Initial Study as having potential 
impacts, the new Checklist still errs by limiting the scope of the potential impacts identified for 
further study based on unfounded assumptions as to the environmentally benign intent behind the 
Project.  However, the law is clear that environmentally “benign” objectives for a project do not 
excuse non-compliance with CEQA and do not justify reliance on assumptions in lieu of 
evidence to demonstrate the absence of potential impacts.   See, e.g., California Farm Bureau v. 
California Wildlife Conservation Board (2006) 143 Cal.App.4th 173, 196, emph. added [State 
environmental agency violated CEQA by exempting environmentally beneficial habitat project 
from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the environment are 
immune from environmental review. [Citations.]” (Davidon Homes, supra, 54 Cal.App.4th 106, 
at p. 119; see, e.g., Dunn-Edwards Corp. v. Bay Area Air Quality Management Dist. (1992) 9 
Cal.App.4th 644 (disapproved on other grounds in Western States Petroleum Assn. v. Superior 
Court, supra, 9 Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted above, regarding Cities not 
being the “source” of emissions.  It is “the operational activities by the Ports’ tenants” [and other 
users of the area] that produce emissions (as the new Initial Study more accurately recognizes) 
and which should be the true District targets as the sources of emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed  by  the  District’s  2012  AQMP]  may  be  contingent  upon  the  Ports  taking  and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Page 2-5:  The new Initial Study makes reference to a “survey” of existing CEQA 
documents to try to identify projects “similar to the types of projects the Ports may choose to 
implement in an Emission Reduction Plan.”  It then suggests that “reasonably foreseeable 
projects” resulting from this survey will be evaluated in the EA.  While we respect these goals, 
we submit that the new Initial Study is vague as to what may be deemed to be “reasonably 
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foreseeable projects” warranting analysis in the EA, and would request that more objective 
criteria be provided. 

(1) Aesthetic Impacts: 

The brief discussion of “potentially significant” Aesthetic impacts in the new IS does not 
address many of the Cities’ prior comments on these impacts, and we reincorporate those 
comments. 

(2) Biological Resources: 

The new discussion of impacts on Biological Resources does not address the Cities’ prior 
comments re possible impacts on migratory birds and least terns, and we reincorporate those 
comments.    

(3) Energy: 

The new Initial Study section VI (c) must be expanded to also consider and analyze the 
shift from fossil fuels to alternative fuels or electrical powered technologies and increased 
reliance on such alternative fuels or electricity such that sufficient supply and emergency storage 
would be required in the event of a major disaster.  Also some types of emission control 
measures, facilities, or technologies contemplated by the Project could increase or shift demand 
for different types of energy or fuel usage.  Although “risk of upset” is not considered in the new 
Initial Study checklist.  The scope of the proposed EA should be expanded to include this 
additional analysis. 

(4)  Hazards and Hazardous Materials: 

In addition to our comments on the prior Initial Study, the new Initial Study section 
VIII(f) must be expanded to also consider and analyze the increase reliance on alternative fuels 
or electrical powered technologies that would require sufficient supply and emergency storage in 
the event of a major disaster. Although interference with emergency response plans was 
marginally addressed in this section, “risk of upset” is not considered in the new Initial Study 
Checklist.  The scope of the proposed EA should be expanded to include this additional analysis. 

(5) Land Use & Planning Impacts:   

The new IS now identifies Land Use and Planning as an area involving potential 
significant impacts, to be studied in the EA.   However, the new IS states that such impacts will 
be considered in the EA only “if the project conflicts with the land use and zoning designations 
established by local jurisdictions.”  This is insufficient. 
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We previously pointed out that the PR would cause conflicts with existing land use plans 
and policies, circulations plans, congestion management plans, etc.   The prior IS itself admitted 
that the Project would cause potentially significant impacts or conflicts with existing land use 
plans (but was only going to address them in the Transportation section).  This should be a 
definite area for evaluation in the EA, not a ‘conditional’ topic of study. 

We also note that the new Initial Study is internally inconsistent.  It makes the remarkable 
assertion (inexplicably placed in its discussion of impacts on Biological Resources, at p. 2-18) 
that “there are no provisions in the proposed project that would adversely affect land use plans, 
local policies, ordinances or regulations.  LAND USE AND OTHER PLANNING 
CONSIDERATIONS ARE DETERMINED BY LOCAL GOVERNMENTS AND NO LAND 
USE OR PLANNING REQUIREMENTS WOULD BE ALTERED BY THE PROPOSED 
PROJECT.”  We strongly disagree, as pointed out in our prior comments, which are 
incorporated. 

The measures contemplated in the Initial Study include the adoption of new “regulatory 
requirements,” new “impact fees” on the movement of cargo or sources, and changing the tariffs 
for use of the Harbor Districts – all of which would cause at least potential “conflicts” with 
applicable plans and policies.  (Cf., Orinda Ass’n v. Board of Supervisors (1986) 182 Cal.App.3d 
1145, 1169 [the CEQA requirements for initial study examination of non-conformity with 
existing land use plans are intended to allow lead agency to modify the Project to avoid 
inconsistencies with existing plans – not vice versa].) 

The Initial Study itself acknowledges that the Project is anticipated to cause “potentially 
significant impacts” or conflicts with “an applicable plan ... for the performance of the 
circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Also, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

The proposed Rule is apparently structured in a way that would impermissibly usurp the 
(non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 
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The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).)  The scope of the proposed EA should be expanded to include environmental 
analysis of all of these potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project- 
related subsequent amendments to the Cities’ plans, policies, and other land use regulations. 
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th  1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

(6) Transportation and Traffic Impacts 

The new Initial Study fails to adequately describe and analyze potential impacts to rail 
and marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car 
or air traffic is substantially altered” on page 2-45.  The new Initial Study erroneously considers 
vehicular traffic impacts to local roadways. 

Socioeconomics Analysis 

The proposed EA needs to include a broad-based analysis of the socioeconomic effects of 
Proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064€ and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd433,445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, business and operations that while located outside 
of the Harbor Districts are dependent upon the flow of cargo for their continued operations. 
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This CEQA analysis of the socioeconomics effects of PR 4001 in the proposed PEA 
would be separate from, and in addition to, the assessment of socioeconomic impacts of the 
proposed Rule that the District is required to prepare in compliance with Health & Safety Code  
§ 40728.5 and § 40440.8. 

D.  Conclusion: 

The current version of the Recirculated NOP/IS still fails to comply with CEQA or with 
the District’s own Rules for environmental review, and fails to properly provide an adequate 
“scope” for the eventual Environmental Assessment to be prepared for analysis of the Proposed 
Rule 4001.  The Initial Study must therefore be revised, corrected, and re-circulated with all of 
the descriptions and other content required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed and fails to identify any potentially feasible alternatives to the Project.  
Consequently any ensuing environmental review will be limited in a way that erroneously fails to 
provide the relevant decision-makers, affected public agencies, residents and the public generally 
with sufficient evidence and analysis of all potential impacts from the Project as a whole, or of 
all potentially feasible mitigation measures or appropriate Project alternatives as required by 
CEQA. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.   We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency. 
For the COLB, the contact persons are as follows: 
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Matthew Arms 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 (562) 283-7100 
e-mail: matthew.arms@polb.com 

With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 

M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 

David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, Suite 200 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
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With a copy to: 

Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 

 

We appreciate your consideration. Thank you. 

 

Sincerely, 

  
Matthew Arms     Christopher Cannon 
Acting Director of Environmental Planning  Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 
 
 
Attachments:   
 
 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
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cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 
 Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, U.S. EPA, Region 9 
 Deborah Jordan, Director, Air Division,  U.S. EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 
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August 21, 2013 
 

 

 

 

VIA ELECTRONIC MAIL - bradlein@aqmd.gov 
VIA FACSIMILE - (909) 396-3324 
 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, CA 91765-4178 

 

Re: Notice of Preparation and Initial Study 
Proposed Rule 4001:  “Backstop to Ensure AQMP Emission Targets Are Met 
At Commercial Marine Ports” 

SCAQMD File No. 0722013BAR 
SCH No.  2013071072 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed 
Environmental Assessment 

Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

We appreciate this opportunity to submit comments on the Notice of Preparation 
(“NOP”) and the accompanying Initial Study prepared in connection with the District’s 
consideration of the proposed project entitled “Rule 4001: Backstop to Ensure AQMP Emission 
Targets Are Met At Commercial Marine Ports” (the “Project”) on behalf of the City of Long 
Beach acting by and through its Harbor Department (referred to herein as “COLB”) and the City 
of Los Angeles acting by and through its Harbor Department (“COLA”, collectively with COLB, 
the “Cities”). 

As environmental leaders nationwide, the Cities have achieved tremendous success in 
obtaining substantial emissions reductions from their joint San Pedro Bay Ports Clean Air Action 
Plan (“CAAP”) and other air quality measures implemented under the Cities’ initiatives.  The 
Cities continue to be supportive of projects and programs that are intended to contribute to 
improvement of air quality and promote other environmental values.  However, the Cities must 
fundamentally disagree with the District’s current proposal to unnecessarily convert an effective 
voluntary plan, built on multi-agency and industry cooperation, into potentially punitive 
regulations imposed unlawfully on the Cities.  The Cities have previously sought to make the 
District aware of the serious concerns and objections to this approach.  The Cities incorporate by 
reference their previous comments on the 2012 Air Quality Management Plan (“AQMP”) 

teramoto
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Measure IND-01 Backstop Measure for Indirect Sources of Emissions from Ports and Port-
Related Facilities (“Measure IND-01”) as comments on the proposed Project.  The Cities’ 
comments on Measure IND-01 are Attachment “A” to this letter. 

We are also mindful that the California Environmental Quality Act (“CEQA”) calls for 
public review, critical evaluation, and comment on the scope of the environmental review to be 
conducted prior to approval of proposed projects.  Such review and critique is particularly 
important where, as here, it is anticipated that the proposed Project will have substantial impacts 
on and conflict with the authorities of other public agencies.  Thorough identification of the 
proposed Project, and candid disclosure of all phases of the Project and their potential impacts, is 
essential to assure that the proposed Project will be planned and implemented in conformity with 
established community plans and policies, and that environmental review is conducted with full 
consideration of all potentially significant environmental impacts, mitigation measures, and 
alternatives.  In addition, it will be important to consider the impacts of the proposed Project on 
the San Pedro Bay Ports’ communities, missions, facilities, and operations.  The District must 
therefore provide a meaningful opportunity for informed public review of and comment on a 
well-defined project. 

In that context, we respectfully submit the following comments regarding the NOP for 
this “Project” as well as questions, concerns and objections related to the omissions of critical 
information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s NOP. 

A. General Comments on the Initial Study 

While we recognize the effort that has gone into preparation of the current Initial Study, it 
is apparent that the Initial Study does not provide the information, evidence, or analysis required 
under CEQA.  The Initial Study thus fails to fulfill its critical role as mandated by CEQA in 
educating the public generally, other affected regulatory agencies and governments, such as the 
Cities, or the officials and Board of the District, as to the potential environmental significance 
and impacts of the proposed Project. 

The necessary contents for an adequate initial study are described in the CEQA 
Guidelines (14 C.C.R. §15063, subd. (d)).  An initial study must “contain in brief form: 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting; 

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . . ; 
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(4) A discussion of ways to mitigate the significant effects identified, if any; 

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls; 

(6) The name of the person or persons who prepared or participated in the initial 
study.” 

An initial study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or project 
approval.  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, [invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”].) 

It is therefore respectfully urged that the Initial Study (and the related NOP) be revised, 
corrected, and recirculated for public review and comment before the District proceeds with any 
further action or EA in connection with the proposed Project. 

The CEQA Guidelines contemplate that an initial study is to be used in defining the 
scope of environmental review (Guidelines, Sections 15006(d), 15063(a), 15143).  However, as a 
result of the omissions, open questions, and deficiencies in the Initial Study as noted below, it 
appears to have unduly narrowed the District’s proposed scope of environmental assessment, and 
to have caused the NOP to erroneously exclude critical issues and topics from the proposed 
scope of the EA. 

The comments on the current Initial Study included in this letter are organized in the 
same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
followed by comments on “Chapter 2 – Environmental Checklist.”  The comments are limited to 
those matters that appear in the current version of the Initial Study, and we reserve the right to 
provide further comments in the event that additional or different information about the proposed 
Project becomes available, or the District provides a revised and CEQA-compliant Initial Study. 

B. Request for Revision of NOP and Re-Circulation of Revised NOP/IS To 
Include a Legally-Adequate “Project” Description and Text of Proposed 
Rule 4001 

It is essential that the NOP and the Initial Study be revised to include an adequate 
“project description” including the text of the proposed Rule that is the “project” before the 
public, or the Cities, can be expected to provide comments and input. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed the very same concern over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
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Final Program EIR, the District stated: “The exact impacts resulting from the particular methods 
that will be used under Control Measure IND-01 can only be determined in the future as the 
measure is developed into a rule or regulation and adopted.”  The District also committed, in its 
response to the same comment #5-4 in the AQMP Final Program EIR, that “further details 
regarding the future requirements [a Rule implementing Control Measure IND-01] will be 
determined more appropriately during the rule development process.”   

The District has already commenced the rule development process.  However, it has not 
yet provided even a draft of the proposed Rule 4001.  To the contrary, at a public meeting held 
on August 8, 2013, the District’s staff announced that the Rule will be developed after various 
public meetings with a “Rule 4001 working group,” with a goal of releasing a draft of the Rule 
on August 28, 2013.  Such a deferred release date for the “draft” of the proposed Rule would be 
one week after the deadline for comments on this NOP.  The details and text of the promised 
Rule must be developed and disclosed before the “particular methods” and “exact impacts” 
anticipated may be analyzed or the subject of comment.  Accordingly, it is still not possible for 
the District to proceed with appropriate project-level CEQA review or to issue an accurate 
NOP/IS at this stage if the details of proposed Rule 4001 are under development. 

It is necessary that the current NOP and Initial Study be revised to include a revised 
“Project” Description, to incorporate the text of the draft Rule 4001 in detail, and to recirculate 
the revised documents for public review.  A new set of public meetings, including a new 
“scoping meeting” should be scheduled to provide the public with sufficient time and 
opportunity to comment on the scope and adequacy of the revised NOP/IS. 

C. Comments on the Initial Study 

1. Chapter 1 of the Initial Study -- Inadequate “Project” Description 

(a) Deficient “Project” Description – In General 

The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.  
The absence of such a clear description of the proposed Project inherently prevents the Initial 
Study from facilitating meaningful review and analysis of the proposed Rule 4001, and violates 
the requirements of CEQA.  (See, e.g., CEQA Guidelines, Section 15124; Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.) 

The Initial Study does not include or even describe the text of the proposed Rule that is 
supposed to be the “Project.”  The section of the Initial Study that purports to “describe” the 
Project, “PR 4001,” includes nothing more than summaries of “key concepts provided in the 
2012 AQMP Control Measure IND- 01.”  Those summaries and “concepts” are insufficient to 
describe the Project itself, and prevent effective public review and comment.  Moreover, since 
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the 2012 AQMP Control Measure IND- 01 has already been adopted, it is perplexing that the 
District would use that measure as a substitute for the Project description. 

The Initial Study does not provide a description of how the proposed Rule would work.  
It fails to describe reasonably foreseeable activities or actions of other agencies in response to or 
associated with the proposed Rule.  This Initial Study suggests, instead, that the intent of 
proposed Rule 4001 would be to delegate the District’s responsibilities for regulating or reducing 
emissions of NOx, SOx, and PM2.5 air emissions to other agencies, specifically the public 
officials governing the ports of Long Beach and Los Angeles, and appears to imply that any 
informed public discussion and environmental review on this course of action be deferred until 
those other agencies attempt to “comply” with the District’s proposed, but unarticulated, new 
Rule 4001 at some point in the future.  Such an approach, however, is inconsistent with, and in 
violation of, many fundamental rules and policies required by CEQA (e.g., failure to identify and 
analyze the whole of the project, improper project “segmentation,” improper deferral of impact 
analysis and mitigation, failure to identify and evaluation project alternatives, etc.). 

The importance of providing an accurate and informative project description in an Initial 
Study was re-emphasized in Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 267, emph. 
added: 

“The initial study must include a description of the project.” (City of 
Redlands, supra, 96 Cal.App.4th at pp. 405–406, fns. omitted.) “Where an agency 
fails to provide an accurate project description, or fails to gather information and 
undertake an adequate environmental analysis in its initial study, a negative 
declaration is inappropriate. [Citation.] An accurate and complete project 
description is necessary to fully evaluate the project's potential environmental 
effects. [Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.) 

“The scope of the environmental review conducted for the initial study must 
include the entire project.” (Tuolumne County Citizens for Responsible Growth, 
Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1222.) Thus, a correct 
determination of the nature and scope of the project is a critical step in complying 
with the mandates of CEQA. (Tuolumne County Citizens, supra, at p. 1222.) 

The Initial Study currently falls far short of these requirements in describing the proposed 
Project, and thus falls equally short of serving the “public awareness” purposes described above 
and mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency's action.  
(Silveira  v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.) 
“Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal's benefit against its environmental cost, 
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consider mitigation measures, assess the advantage of terminating the 
proposal . . . and weigh other alternatives in the balance.”  (County of Inyo v. City 
of Los Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 407–
408.) 

The Initial Study (p. 1-5) indicates that “the approaches and concepts considered in this 
NOP/IS may be subject to change” based on comments from the working group.  In light of the 
District’s initiative in forming a “working group” of interested participants to help formulate the 
proposed Rule, and thereby provide an actual “project description,” it would be more appropriate 
to undertake CEQA analysis and compliance after the actual Rule is developed.  Furthermore, it 
is premature for the District to assume or conclude that any changes received from the working 
group as well as comments received relative to this NOP/IS will all be within the scope of the 
analysis in the NOP/IS. 

In brief, the NOP/IS erroneously limits the scope of the analysis and inherently calls for 
impermissible speculation or impossible prescience on the part of the Cities or other members of 
the concerned public to undertake effective analysis of the proposed Project, or to provide 
meaningful comments as to the scope of review of the Project, until and unless the District 
provides an adequate description of the “Project.” 

(b) Specific Comments and Questions re “Project Description” 
and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

The Introduction states, in the first sentence of the third paragraph on page 1-1, that 
Control Measure IND-01 “...does not call for additional emission reductions beyond those 
realized with existing regulations and emission reductions programs implemented at the Ports to 
date.”  This is an untrue statement.  The CAAP is only a planning document which specifically 
provides for discretionary future decisions to be made regarding implementation by each of the 
Cities’ respective Board of Harbor Commissioners, and resolution adopting the CAAP update 
states:  “The CAAP is a living document intended to establish a process to develop solutions, not 
a static document binding the Ports to particular future actions….The CAAP is a planning 
document that identifies goals and potential implementation strategies to guide further actions, 
and as such does not constrain the discretion of either Board of Harbor Commissioners with 
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respect to any particular action.”1  Not all individual Board actions that may be required in order 
to achieve the CAAP’s goals and activities have been adopted, many of which goals were stretch 
targets with uncertainty as to whether they could be achieved.  Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future actions that create potentially-conflicting 
authorities between the District, as regulator, and the Cities, as independent governmental 
agencies regulated by the District, so as to force the Cities to exercise their discretionary police 
power authority in a particular way.  The Constitution does not permit such usurpation of the 
Cities’ authority. 

The Introduction states, in the last paragraph beginning on Page 1-1, that the emission 
targets for port-related sources are those assumed in the 2012 AQMP emissions inventory.  The 
Cities raised questions during the Measure IND-01 adoption process regarding the District’s 
calculation of these targets, which are different from the emissions targets set under the CAAP. 
Although the specific emission targets of the proposed Project do not appear at all in the NOP 
(which omission itself is a defect), the District has verbally advised the Cities and a working 
group on August 8, 2013, that the Rule will be such as to be triggered on set emission targets for 
2014 and 2019.  Those comments, however, left the Cities and working group participants with 
many questions about how the District set the emissions inventory, particularly for 2019, which 
was not in the CAAP.  These examples are provided to illustrate that the NOP’s description of 
the proposed Rule is not only flawed but missing altogether. 

P. 1-3 - Project Location 

The Initial Study provides no finite “project location.”  It describes the District’s 
jurisdictional boundaries.  It then states that “PR 4001 would apply to POLA and POLB, both of 
which are located within Los Angeles County.”  It is unclear if this was an attempt to state that 
the Project location would be Harbor Districts of the Cities.  The lack of clarity regarding the 
Project location is further compounded by the Rule’s reference to “sources not entering Port 
properties.”  During the August 14th Scoping Meeting, Mr. Hogo attempted to clarify this 
reference by referencing an undefined area outside of but near the two Harbor Districts.  
Unfortunately, Mr. Hogo’s statement did not clarify the proposed Project’s location. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the Harbor Districts of the Cities?  It is unclear from this description whether 
the Project may have impacts or foreseeably result in actions being taken outside these Harbor 
Districts.  This may have jurisdictional implications which cannot be evaluated without 
additional information. 

                                                 
1 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the 
City of Los Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor 
Commissioners of the City of Long Beach on November 22, 2010. 
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Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in the 
Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-4 – Project Background 

The Initial Study’s description of the “Project Background” implies that the two Cities’ 
ports themselves actually conduct cargo operations.  For example, the text states that the COLA 
“serves approximately 80 shipping companies.”  This illustrates a fundamental lack of 
understanding by the District of how ports work. There are two types of business models of 
ports: some are “operating ports,” that conduct cargo operations directly, such as the Port of 
Charleston, South Carolina and some are “landlord ports,” such as the Ports of Los Angeles and 
Long Beach, that merely lease wharves and land to operators who conduct cargo operations. 

The Ports of Los Angeles and Long Beach are not, “the single largest fixed source of air 
pollution in Southern California.”  The EA should clarify that the referenced sources of air 
emissions are the vehicles, engines, ships, trains, trucks and other cargo-moving equipment 
operated by distinct tenants, users, and visitors of the ports, not the Harbor Districts or the Cities. 

P. 1-5 – Legal Authority for PR 4001 

The Initial Study suggests that if the (unspecified) “backstop measure” that would be 
mandated under PR 4001 “becomes effective,” then the new Rule would require the Cities to 
take (unspecified) action “to develop and implement plans to get back on track” regarding 
attainment of emissions targets.  Under what legal authority does the District believe that its 
proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and the 
Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular ways to 
achieve District objectives? 

Measure IND-01 was prominently referred to as an “indirect source rule.”  The current 
general references to proposed Rule 4001 in the NOP/IS have lost all mention of an “indirect 
source rule.”  However, the references to proposed Rule 4001 do not cite to any authority the 
District is relying on for its processing of the proposed Rule.  This should be corrected so that the 
public can comment on whatever legal authority may be invoked by the District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?  If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not permitted 
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to do indirectly that which they are prohibited from doing directly]; Graber v. City of Upland 
(2002) 99 Cal.App.4th 424, 434 [same].) 

P. 1-5 – Call for Cities to Regulate Off-Site “Sources” 

The Initial Study indicates that the District will be inviting and considering proposals, as 
part of this “Project,” regarding potential measures for the Cities to adopt and implement to try to 
reduce emission from sources not entering onto port properties.  What does this mean?  What 
legal authority might the Cities have to try to regulate off-site sources that do not come within the 
jurisdiction of the respective Harbor Commissions?  (Municipal police power authority may 
generally be exercised only within the territorial boundaries of their jurisdiction, and the Boards 
of Harbor Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off-
site “sources?” 

Until such options are identified, shown to be legally authorized and technically feasible, 
how can the CEQA analysis for proposed Rule 4001 be undertaken? 

P. 1-6 – First Bullet – Imposing “Requirements” on the Cities? 

The Initial Study indicates that if proposed Rule 4001 becomes effective the Cities 
“would be required to submit an emissions reduction plan to address the emissions reduction 
shortfall.” 

As noted above, this raises questions as to the intent and legal authority behind the Rule.  
Has the District identified legal authority for a rule that would require other governmental 
agencies (the Boards of Harbor Commissioners for the respective Cities) to exercise their 
legislative discretion/authority in any particular manner?  Does the District intend to reserve to 
itself some authority to approve or disapprove any such plans submitted by the Cities? 

What is the consequence of disapproval by the District? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

P. 1-6 – Second Bullet -- Funding 

This bullet point implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.  Would 
such funding be provided by the District?  What other “funding” sources are contemplated?  Will 
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there be constitutional or common law “gift of public funds” restrictions on funding imposed on 
the Cities for activities under their CAAP if Rule 4001 makes CAAP compliance a potential state 
or even federal regulation? 

Are the Cities expected to fund these programs from Tidelands Funds?  By what 
authority may the Harbor Commissioners impose taxes, assessments, and charges on users of the 
Harbor Districts, given the restrictions of various state laws, including, among others, 
Proposition 26? 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority or feasibility raises more questions than it answers.  
Whatever types of “emissions reduction plans” may be anticipated by proposed Rule 4001 
should identified by the District in the NOP/IS so that the feasibility and legality of such 
approaches can be evaluated as part of the environmental assessment for the Project. 

Pp. 1-6 – 1-7  -- Technology Overview/Implementation Strategies 

This refers to some emission reduction strategies included in the CAAP, but the Initial 
Study does not explain how these may relate to proposed Rule 4001, or whether they should be 
considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff change” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant program.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Pp. 1-10 – 1-11  -- Imposition of “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.”  
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 



Ms. Barbara Radlein 
August 21, 2013 
Page 11 
 

 

Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.  Moreover, if there were to be a 
“shortfall” in attaining the targets, it could well be due to factors not caused or controlled by the 
Cities, and not due to any actions or derelictions on the part of the Cities or their tenants or users. 

Other issues:  How would a “shortfall” be measured or determined?  Would any such 
“shortfall” be allocated to sources or causes bearing some actual responsibility for the lack of 
attainment?   How would it be “allocated” between the Cities?  Would 
uncontrollable/unforeseeable factors resulting in all or part of a shortfall be excluded from 
whatever obligation may be imposed on the Cities? 

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

Footnote 6 (on page 1-11)  

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

P. 1-11 -- Technologies 

The EA should be expanded to address the legal, technological and economic feasibility 
of the seven bulleted items listed in this section. 

P. 1-12 -- Alternatives 

No alternatives have been identified for study in the NOP/IS.  Instead, it merely commits 
the District to “discuss and compare alternatives” in the future, as part of the Draft EA. 

It also suggests the District is looking to the public or other agencies to identify 
“alternatives” during the scoping process.  As previously explained however, how can 
alternatives realistically be suggested when the Project itself has not been identified or 
described? 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
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regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001. In particular, an analysis should be conducted of the grant funding that 
would be available under the No Project Alternative that would not be available if the proposed 
Project constitutes regulation, and the environmental impact if grant funding necessary to make 
certain actions economically feasible is no longer available under the proposed Project.  If the 
District’s position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 

In light of the technical complexities of the issues and the ambiguities as to what the 
District is actually seeking to accomplish by way of proposed Rule 4001, it seems unreasonable 
to expect others to develop the project alternatives.  One suggested alternative would be for the  
District to formulate its own “backstop” measures and strategies for addressing any shortfall in 
emission reduction targets, relying on the District legal authority, expertise and resources, rather 
than pursuing proposed Rule 4001, which appears to be an attempt to rely upon presumed 
authority of the Cities.  Another suggested alternative would be, the memorandum of 
understanding approach that was suggested by the Cities and proposed by staff as an alternative 
to Measure IND-01. 

(c) Other Comments on Chapter 1 - “Project Description” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project.   

While the CEQA Guidelines do not specially define “environmental setting” with regard 
to an initial study, they do explain, in regard to EIR preparation, that the “environmental setting” 
must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced, from both a local and regional perspective. This environmental setting will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.”  (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and ‘the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The Initial Study here improperly fails to describe “the entire Project” and fails to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails to address or to provide information and analysis 
relating to the environmental impacts of the anticipated “subsequent approvals,” “discretionary 
permits” and amendments to the Cities’ plans and regulations that appear to be proposed as parts 
of the Project, or the physical environmental effects of social or economic impacts that may 
result from those anticipated and apparently necessary changes in land use regulations.”   
(Guidelines § 15063.)  Such anticipated and intended actions by other governmental agencies 
thus appear to be part of this Project, and must be identified and evaluated in the Project EA, 
along with their potential impacts.  As such, we reiterate our prior comment on the Draft 2012 
AQMP Program EIR dated October 22, 2012 where it is stated that the District has failed to fully 
disclose the details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA 
analysis.   

Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.  Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 
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Communities for a Better Environment v. South Coast Air Quality Management District (2010) 
48 Cal.4th 310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)   The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used.  
In many places the Initial Study compares the anticipated “impacts” of adopting proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (8/5/2013,  No. S202828) ___ Cal.4th ___, indicates 
that the baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”  (Slip 
Opinion, p. 11), it does not detract from the rule that the Initial Study must accurately and 
consistently describe the baseline being used.  Nor does it permit the use of “future conditions” 
in the absence of a showing of unusual circumstances.  The Initial Study in this case does 
neither. 

For each of these fundamental reasons, the NOP/IS should be rescinded in order that it 
may be revised, completed and corrected to meet CEQA requirements. 

2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments and Questions on the Environmental 
Checklist 

The NOP/IS apparently relied on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the 
(inadequately-described) Project is adopted and implemented.  This is insufficient under CEQA, 
and under the District’s own rules.  (SCAQMD Rule 110; City of Redlands, supra, 96 
Cal.App.4th at 408-09; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296).  
Furthermore, it is contrary to the District’s response to comment #5-4 in the Final Program EIR, 
which indicates that “[t]he exact impacts resulting from the particular methods that will be used 
under Control Measure IND-01 can only be determined in the future as the measure is developed 
into a rule or regulation and adopted.” 
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The NOP/IS currently indicates that the scope of the proposed EA for this “Project” will 
be limited to the six topics listed at p. 2-2.  Compliance with CEQA, however, would require not 
only a new and corrected Initial Study, providing an adequate “Project description” but also a 
more comprehensive EA that addressed additional areas of potentially significant impact, 
including (without limitation): (1) Aesthetics, (2) Biological Resources, (3) Cultural Resources, 
(4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) broadened evaluation of 
potential impacts and issues in the areas of Energy, Hazards and Hazardous Materials, Air 
Quality, and Transportation and Traffic. 

Unless and until those areas are more fully addressed, the NOP/IS appears to improperly 
limit the scope of the proposed EA, and to erroneously exclude areas requiring further 
assessment. 

(b) Specific Comments and Questions on the Environmental 
Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 

More specific questions and comments follow: 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted on page 1-4 regarding Cities 
being the source of emissions.  The geographic location itself does not produce emissions.  It is 
the users of the area that produce impacts.   The users of the two ports are the owners and 
operators of the ships, trains, trucks and equipment which the District targets as the sources of 
emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed by the District’s 2012 AQMP] may be contingent upon the Ports taking and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Second Paragraph, Last Sentence:  Same comment as page 1-5. 
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Third Paragraph.  The NOP/IS states that the checklist responses focus on “the above 
mentioned actions.”  This is extremely vague.  Is the reference intended to be the items 
referenced in the paragraph immediately above, or in the earlier pages? 

Identification of precisely what measures are being assumed or proposed in proposed 
Rule 4001 is essential to being able to review the Initial Study. 

Aesthetics  -- P. 2-5 

Discussion of I a), b) and c).  The Initial Study suggests that “because PR 4001 would 
implement IND-01” the District may simply assume that this Project would not be expected to 
generate significant adverse aesthetics impacts.  However, given that the measures that would be 
used to implement IND-01 are not identified, the Initial Study does not provide evidence to 
demonstrate that proposed Rule 4001 has no potential for impact.  To the contrary, the Initial 
Study admits that “PR 4001 will primarily affect operations at two ports” and but then simply 
assumes from the industrial and commercial zoning of the Harbor Districts that there could not 
be a potential for impacts on “scenic vistas” nor any potential degradation of the visual character 
of the areas around the Harbor Districts. 

The Initial Study fails to describe the environmental setting and include any evidence or 
analysis to support its assumption that whatever is done to implement proposed Rule 4001 would 
“likely easily blend in” with the surrounding activities, especially since what would be done to 
implement the Rule is not yet known.  Specifically, the Initial Study fails to identify or even 
describe known visual resources such as John S. Gibson Boulevard, Harbor Boulevard, and the 
Vincent Thomas Bridge, all of which are designated as local scenic highways in the San Pedro 
and Wilmington-Harbor City Community Plans.  There are many historic and cultural resources, 
both listed and found eligible for listing through surveys, that contribute to the visual setting and 
character of the Harbor Districts and if modified, through obstruction, alteration, or demolition 
could have a negative aesthetic impact.  Without a clearly defined project, project location, or 
description of the environmental setting, it is not possible to conclude that any port modifications 
will have little or no noticeable effect on adjacent areas and would blend in with the visual 
setting. 

The Initial Study indicates that “Control devices may include hoods or bonnets on ship 
exhaust stacks to capture emissions and are expected to be as high as 80 feet (POLB, 2006)” and 
concludes that “these control devices would be similar to other structures used within the heavily 
industrialized portions of the Ports…”  First, the “POLB” citation is missing in the list of 
references.  Second, it is speculative and erroneous to assume that control devices as high as 80 
feet would have “no visual impact” without knowing the location, dimensions, color scheme or 
critical viewpoints.  No such analysis has been considered here and the impact is dismissed with 
no evidence to support the conclusion. 
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The last sentence of the first paragraph (on p. 2-6; I. d) suggests there are no residential 
areas “next to” the Harbor Districts, and thus the Initial Study may dispense with analysis of 
light and glare impacts.  It is evident however that was an inaccurate assumption given the 
residential communities of San Pedro, Wilmington and Long Beach located adjacent to the 
Harbor Districts.  This is also contradictory to the description of surrounding land uses and 
setting on page 2-1 which indicates “potentially residential.”   

The Initial Study further errs by dispensing with environmental analysis or evidence, 
simply because of the (assumed) beneficial air quality goals of proposed Rule 4001.  The law is 
clear that environmentally “benign” objectives for a project do not excuse non-compliance with 
CEQA and do not justify reliance on assumptions in lieu of evidence to demonstrate the absence 
of potential impacts.  See, e.g., California Farm Bureau v. California Wildlife Conservation 
Board (2006) 143 Cal.App.4th 173, 196, emph. added [State environmental agency violated 
CEQA by exempting environmentally beneficial habitat project from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the 
environment are immune from environmental review. [Citations.]” (Davidon 
Homes, supra, 54 Cal.App.4th 106, at p. 119; see, e.g., Dunn-Edwards Corp. v. 
Bay Area Air Quality Management Dist. (1992) 9 Cal.App.4th 644 (disapproved 
on other grounds in Western States Petroleum Assn. v. Superior Court, supra, 9 
Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

This topic should not be dismissed.  Given the nature of proposed Rule 4001, it cannot be 
determined that its implementation would have no impact on aesthetics.  The EA therefore 
should include “Aesthetics” as a potentially impacted area of study. 

Air Quality  -- P. 2-11, Discussion 

In the first paragraph (p. 2-11), last sentence, the stated assumption is speculative given 
there is no information about what physical changes to the environment proposed Rule 4001 will 
entail.  There is no evidence to support the assumption in the Initial Study that proposed 
Rule 4001 would be identical to Measure IND -01 or have identical (previously-studied) impacts 
on air quality. 

P. 2-11, III.a 

The first paragraph, last sentence, again raises the question of why it should become the 
obligation of the Cities to take actions on their own to fulfill the obligations of the District for 
reaching emissions reductions targets?  What is the legal authority for this shifting (or 
delegation) of the District’s air quality responsibility? 
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In the second paragraph, the Initial Study relies on an assumption that “the Port” would 
be installing control equipment.  Again, this erroneously confuses the Harbor Departments of the 
Cities with the operators of vessels, vehicles, and equipment.  The Harbor Boards serve as 
trustees of tideland assets. 

The conclusion in this section assumes that the undefined strategies and approaches 
suggested in conceptual description of proposed Rule 4001 will be successful.  That is dependent 
on the feasibility of the approaches, which must be identified and assessed.  Therefore, this topic 
should be analyzed in the EA. 

P. 2-12, III.b, c, and g 

Given the total lack of information regarding what proposed Rule 4001 would entail and 
whether it’s implementation is feasible, it is premature to assess impacts in this category.  These 
details must be provided and these topics should also be identified and assessed in the EA. 

P. 2-13, III.e 

There is no factual basis in the Initial Study upon which to conclude that implementation 
of proposed Rule 4001 would not create any odor issues and therefore need not be studied.  It is 
premature to dismiss this area of analysis given the lack of information currently available 
regarding the Project. Furthermore, the Initial Study analysis only applies to construction odors 
and ignores any potential odors that may occur during long-term operations. 

The NOP should be amended to make clear that at least these additional areas of potential 
impacts on air quality should also be identified and assessed in the EA. 

Biological Resources – P. 2-14 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to biological resources, including least terns and migratory birds. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on biological resources. 

Cultural Resources – P. 2-16 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to cultural resources.  Not all areas within the Harbor Districts are devoid of cultural 
resources or have cultural resources that have been previously disturbed, as concluded in the 
Initial Study on page 2-18 in section V(b), (c), and (d).  There are known recorded historic and 
prehistoric sites throughout the Harbor Districts.  For example, see COLA’s website at 
http://www.portoflosangeles.org/idx_history.asp.  Without knowing the location and extent of 
ground disturbance from possible construction activities associated with proposed Rule 4001, it 
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is speculative to assume that no significant adverse cultural resources impacts are expected from 
implementing proposed Rule 4001.  The conclusion in the Initial Study is unsupported and lacks 
evidence or facts to support the findings. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on cultural resources. 

Energy – P. 2-18 

The Initial Study section VI(c) must be expanded to also consider and analyze the shift 
from fossil fuels to alternative fuels or electrical powered technologies and increased reliance on 
such alternative fuels or electricity such that sufficient supply and emergency storage would be 
required in the event of a major disaster.  Also, some types of emissions control measures, 
facilities, or technologies contemplated by the Project could increase or shift demand for 
different types of energy or fuel usage.  Although “risk of upset” is not considered in the Initial 
Study checklist, it should be cross referenced here and addressed in the Hazards section of the 
Initial Study. 

The scope of the proposed EA should be expanded to include this additional analysis. 

Hazards and Hazardous Materials – P. 2-24 

The Initial Study section VIII(f) must be expanded to also consider and analyze the 
increased reliance on alternative fuels or electrical powered technologies that would require 
sufficient supply and emergency storage in the event of a major disaster.  Although interference 
with emergency response plans was marginally addressed in this section, “risk of upset” is not 
considered in the Initial Study checklist.   

The scope of the proposed EA should be expanded to include this additional analysis. 

Land Use and Planning – P. 2-34 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
inconsistencies between the proposed Project and the existing and applicable land use plans and 
policies. 

The Initial Study erroneously claims that “there are no provisions in PR 4001 that would 
affect land use plans, policies, or regulations.”  (P. 2-34.)  The Initial Study does not support that 
conclusion with any substantial evidence. 

First, the NOP/IS fails to identify any of “the provisions of PR 4001” so the statement 
cannot be supported or evaluated. 
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Second, and more importantly, however, the Initial Study repeatedly references 
“implementation strategies,” “plans” and other new measures that it anticipates the Cities will be 
required to enact if proposed Rule 4001 becomes effective.  Presumably this is because of 
inconsistencies between the existing plans and policies and the requirements of the new Rule.  
(See, e.g., pages 1-6 through 1-11.)  The measures contemplated in the Initial Study include the 
adoption of new “regulatory requirements,” new “impact fees” on the movement of cargo or 
sources, and changing the tariffs for use of the Harbor Districts – all of which would cause at 
least potential “conflicts” with applicable plans and policies.  (Cf., Orinda Ass’n v. Board of 
Supervisors (1986) 182 Cal.App.3d 1145, 1169 [the CEQA requirements for initial study 
examination of non-conformity with existing land use plans are intended to allow lead agency to 
modify the Project to avoid inconsistencies with existing plans – not vice versa].) 

Third, the Initial Study itself acknowledges that the Project is anticipated to cause 
“potentially significant impacts” or conflicts with “an applicable plan ... for the performance of 
the circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Fourth, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

Fifth, the proposed Rule is apparently structured in a way that would impermissibly usurp 
the (non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 

The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).) 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project-
related subsequent amendments to the Cities’ plans, policies, and other land use regulations.  
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
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project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

Noise – P. 2-36 

The NOP/IS acknowledges that approval of the Project and “triggering” of the PR 4001 
could result in the construction or installation of new control equipment.  The Initial Study 
improperly dismisses the potential noise impacts from such work as “not expected to be in 
excess of current operations.”  There is no substantial evidence in the Initial Study to justify such 
assumptions. 

Similarly, there is no evidence cited in the Initial Study to support its further assumption 
that additional permanent noise impacts anticipated from the operations of new control 
equipment would not “substantially increase ambient operational noise levels in the area.” 

This section of the Initial Study is littered with mere “expectations” unsupported by any 
evidence regarding the magnitude of new noise impacts, even though such new impacts are 
anticipated by the Initial Study.  Nor is there any analysis of the potential for significant adverse 
impacts from new noise generators related to the Project. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding these anticipated new noise impacts, 
alternatives, and possible mitigation measures. 

Public Services – P. 2-39 

The Initial Study assumes that the Project would not generate any increased need for 
public services.  However, the Initial Study does not provide any substantial evidence to support 
its assumptions regarding the “absence of impact” on additional public services or facilities. 

The Initial Study should be expanded to address potential impacts that may arise from the 
increased “diversion” of existing “dirty” vehicles and vessels into solid waste sites if proposed 
Rule 4001 is triggered. 
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Transportation and Traffic – P. 2-44 

The Initial Study fails to adequately describe and analyze potential impacts to rail and 
marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car or 
air traffic is substantially altered” on page 2-45.  The Initial Study erroneously considers only 
vehicular traffic impacts to local roadways. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding potential impacts to rail and marine vessel 
traffic. 

Socioeconomics Analysis 

The EA needs to include a broad-based analysis of the socioeconomic effects of the 
proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064(e) and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd 433, 445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, businesses and operations that while located 
outside of the Harbor Districts are dependent upon the flow of cargo for their continued 
operations. 

Too-Narrowly “Focused” Environmental Review 

We note in closing that the Initial Study appears to reflect a preliminary decision to 
conduct less-than-full disclosure or environmental review of the proposed Project.  Although the 
Initial Study concludes that “the proposed Project may have a significant effect on the 
environment and an Environmental Assessment will be required,” it nevertheless appears that 
environmental review in the admittedly-required EA is proposed to be curtailed and “focused” 
on just the six topics listed in the current the NOP.  One obvious indication of this is the 
miniscule list of references that were relied upon to support the Initial Study analysis; the list is 
limited to three sources. 

It is respectfully submitted that such an approach would be too narrow and not in 
conformance with the requirements of CEQA, or with the District’s own policies and rules for 
environmental analysis.  While the CEQA Guidelines call for emphasis and “focus” on the 
significant environmental impacts of the Project, the authority to use such focus is misapplied in 
the Initial Study.  For example, CEQA Guideline § 15143 explains that such focus may be used 
to limit the analysis in an EIR [or, in this case, EA] only as to such impacts that the Initial Study 
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properly shows to be clearly insignificant and unlikely to occur  (i.e., “effects dismissed in an 
Initial Study as clearly insignificant and unlikely to occur need not be discussed further in the 
EIR...”). 

The NOP/IS here, by contrast, appears to exclude from consideration in the EA numerous 
effects that it has not shown to be “clearly insignificant and unlikely to occur.” 

D. Conclusion 

The current version of the NOP/IS fails to adequately describe the “Project” thereby 
thwarting effective public review and comment on proposed Rule 4001.  The Initial Study must 
therefore be revised, corrected, and re-circulated with all of the descriptions and other content 
required by CEQA. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed, and that environmental review will be limited in a way that erroneously fails 
to provide the relevant decision-makers, affected public agencies, residents and the public 
generally with sufficient evidence and analysis of all anticipated and potential impacts from the 
Project as a whole, or of all potentially feasible mitigation measures or appropriate Project 
alternatives as required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.  We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency.  
For the COLB, the contact persons are as follows: 

 
Heather Tomley 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 
(562) 283-7100 
e-mail: heather.tomley@polb.com 
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With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 
 
M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 
 
David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, #3000 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
 
With a copy to: 
 
Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 
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August 30, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Comments on the Draft 2012 Air Quality Management Plan  
 
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to serve on 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management 
Plan (AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have a proven 
leadership record of developing and implementing appropriate and effective strategies that have 
resulted in the port-related goods movement industry’s achievement of real and dramatic 
emissions reductions.  Although the Ports do not own or control the emission sources, the Ports 
have worked cooperatively with business operators in the port area and the air quality regulatory 
agencies (i.e. Environmental Protection Agency, California Air Resources Board, and AQMD) to 
help the port industry reduce its fair share of air quality impacts to the region from port-related 
operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and the 
associated San Pedro Bay Standards.  As a result, between 2005 and 2011 emissions from 
port-related sources were reduced by 73 percent for diesel particulate matter (DPM) and by 
50 percent for nitrogen oxides (NOx).  The Ports’ San Pedro Bay Standards for 2014 established 
goals to reduce port-related DPM by 72 percent and NOx by 22 percent.  Therefore, as a result of 
implementation of aggressive actions by the port industry, port-related emission reductions have 
exceeded our goals several years ahead of schedule. 
 
While we  remain a committed partner in the effort to improve air quality in the region, we have 
significant concerns with several proposed control measures in the Draft 2012 AQMP that 
improperly misclassify the Ports as “stationary sources” or “indirect sources” under AQMP 
Stationary Source measures, or as “implementing agencies” of specific AQMP mobile source 
measures.  In particular, the proposed Stationary Source Measure IND-01, “Backstop Measures 
for Indirect Sources of Emissions from Ports and Port-Related Sources” contains many legal 
flaws, as explained in greater detail below, and inappropriately proposes to impose enforcement 
actions on the Ports for emissions generated by emissions sources that the Ports do not own,  
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operate, or control, which is counterproductive to the cooperative relationship that our agencies 
have established since we began working together on the voluntary CAAP in 2006.   
 
This letter provides the Ports’ specific comments on the control measures in the Draft 2012 
AQMP that we believe must be addressed prior to finalization and adoption by your agency. 
 
Proposed Stationary Source Measure IND-01 
 
There are three fundamental problems with Proposed Measure IND-01, “Backstop Measures for 
Indirect Sources of Emissions from Ports and Port-Related Sources.”  First, the proposed 
backstop rule would transform the Ports’ voluntary CAAP into the AQMD’s mandatory 
regulation of the Ports.  This would jeopardize the Ports and the Port-related emissions sources’ 
grant funding for equipment replacement and modernization if it is now necessary to comply 
with regulation, while offering nothing to assist the Ports with compliance in terms of additional 
technologies, facilitating regulations, tools, or funding.  Second, although the CAAP was a 
voluntary cooperative effort of the Ports and the air agencies designed to encourage the industry 
operators of regulated equipment to go beyond regulation, the proposed backstop rule would 
improperly subject the Ports to the AQMD’s enforcement action for industry’s missed emissions 
reductions by equipment not operated or controlled by the Ports, or even potential loss of federal 
funding under federal conformity principles if the AQMP is adopted into the State 
Implementation Plan (SIP) and approved by the U.S. EPA as federal law.  Third, the proposed 
backstop rule exceeds the AQMD’s authority and if implemented may violate the State 
Tidelands Trust.  If Measure IND-01 (as well as the Offroad Mobile Source Measures discussed 
below) are in reality the AQMD’s regulation of Port-related mobile emissions sources such as 
locomotives, ships, rail, and trucks, then this is beyond AQMD’s legal authority and AQMD 
should obtain a waiver under the Clean Air Act from the U.S. EPA.  The Ports provide further 
detailed comments on Proposed Measure IND-01 below, and object to it being included in the 
2012 AQMP.   
 
Based upon the AQMD’s modeling results, existing control measures are expected to result 
in attainment of the Federal 24-hour PM2.5 standard by the 2014 deadline without 
Measure IND-01.  Section 39602 of the California Health and Safety Code states that the 
State Implementation Plan (SIP) shall only include those provisions necessary to meet the 
requirements of the Clean Air Act.  Hence, there is no identified need or legal basis for 
implementing Measure IND-01.  The AQMD’s proposed measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be 
achieved in the near future, and is therefore unnecessary. 
 
The Ports are neither “direct emissions sources” nor “stationary sources” subject to AQMD 
permitting, and the AQMD has not complied with requirements for regulation under Health and 
Safety Code.  The Ports are also not “indirect sources” subject to an AQMD indirect source 
review program within the meaning of the Clean Air Act, and the AQMD has not complied with 
requirements of the Clean Air Act, 42 U.S.C. §7410 and various other requirements for indirect 
source classification.  The Ports are also not air agency regulators.  The Ports do not own, 
operate, regulate, or control any of the goods movement equipment serving the Ports that are  
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targeted emissions sources under Measure IND-01.  Additionally, the equipment are mobile 
sources regulated by state, federal, and/or international regulation, sometimes under jurisdiction 
preempting Port or AQMD action.  It is inappropriate for the AQMD to regulate the Ports 
without the Ports’ ownership, operation, or jurisdiction to regulate the various industry 
businesses actually causing the emissions within our boundaries.   
 
The proposed backstop measure continues to state that if there is a South Coast Air Basin-wide 
shortfall in emission reductions, then the AQMD will mandate additional emission reductions 
from the Ports, even if the port-related sources have already met their commitments.  This 
moving target standard is unconstitutionally vague and therefore illegal.  The Ports are unfairly 
targeted, as there are no backstop measures proposed for other entities or source categories 
should other modeling assumptions not come to pass, such as anticipated natural fleet turnover, 
or other non-regulated initiatives failing to meet their goals, such as those expected by the Carl 
Moyer Program.  If the AQMD’s emissions projections for achieving attainment are incorrect, 
including control factors and growth rates, this measure appears to imply that the Ports will be 
specifically tasked with rectifying the shortfall.  If the Basin fails to achieve the federal air 
quality standard, the proper channel to address this is through the established SIP process, not to 
establish a contingency rule to unfairly burden one specific industry out of the entire Basin.   
 
AQMD staff has indicated that Measure IND-01 is proposed to account for measures that are not 
backed by enforceable requirements.  However, significant programs such as the CAAP’s Clean 
Truck Program, Ocean-going Vessel Low Sulfur Fuel Program, Cargo-handling Equipment 
requirements, and the Shore-side Power/Alternative Maritime Power programs are currently 
backstopped by CARB and International Maritime Organization (IMO) regulations.  The Ports 
also require higher rates of vessel or equipment compliance than regulation through terminal 
leases, when such commercial opportunities are able to be negotiated with tenants.   Therefore, 
Proposed Measure IND-01 is unnecessary. 
 
Measure IND-01 is vague and incomplete.  It is unclear whether the AQMD has taken credit for 
actual/current emission reductions in the baseline only, or if assumptions have been made for 
future year reductions.  We take issue with a measure moving forward where emissions 
projections are “on-going.”  Further, no detail is provided on the level of emission reductions 
that are needing to be maintained.  This is further complicated by the differences that exist 
between the emissions inventories produced by the Ports and the inventory used for the AQMP.  
It is unclear if a specific emission reduction shortfall will trigger implementation of the measure, 
or if it is simply left to the discretion of the AQMD.  Additionally, the control costs have not yet 
been developed or justified in a cost-benefit analysis. 
 
The CAAP is a planning document that provides a guideline of strategies and targets that are 
often “stretch goals,” which ultimately are implemented through individual actions adopted by 
the Long Beach and Los Angeles Boards of Harbor Commissioners (Boards).  The Ports are 
sovereign Tidelands granted to the cities of Los Angeles and Long Beach by the state under the 
oversight of the State Lands Commission.  Each city has been appointed as a trustee and has 
established their respective Board of Harbor Commissioners with exclusive control and 
management of the Tidelands and revenues and expenditures from the Tidelands.  However,  
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such discretion must be exercised in accordance with their obligations to prudently manage 
Tidelands assets and revenues within a nexus and proportionality to the Tidelands Trust interests, 
as well as in accordance with applicable laws such as the California Environmental Quality Act 
(CEQA) and principles of federal preemption.1  The AQMD cannot mandate action by each 
Port’s Board of Harbor Commissioners, nor can the AQMD direct how the Ports obligate state 
Tidelands money; only the appointed trustee can make discretionary actions to obligate state 
Tidelands funds.  Specifically, the CAAP measures listed in the Draft 2012 AQMP each require 
the Boards to authorize the expenditure of incentive monies and program costs, or to approve 
conditions of infrastructure project development in their discretion as CEQA lead agency and as 
Tidelands trustees. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss 
technical and policy issues related to reducing emissions from port-related sources.  As stated 
above, we remain committed to achieving the clean air goals identified in the CAAP and 
working with port industry and the air regulatory agencies on implementation of appropriate 
strategies.  
 
For your reference, attached is our comment letter dated July 10, 2012, expressing our 
preliminary concerns related to the proposed Measure IND-01 and a comment letter dated 
May 4, 2010, in which the Ports initially expressed concerns regarding backstop rules.   
 
Proposed Off-Road Mobile Source and Advanced Control Technology Measures  
 
The Draft 2012 AQMP also identifies the San Pedro Bay Ports as “Implementing Agencies” for 
several of the proposed Off-Road measures (OFFRD-02, OFFRD-04, and OFFRD-05) and 
Advanced Control Technology measures (ADV-01, ADV-02, ADV-03, ADV-04, and ADV-05).  
The Ports should not be listed as Implementing Agencies, which the AQMP Appendix IV-A 
defines as “the agency(ies) responsible for implementing the control measure.”  While the Ports 
have been moving forward with voluntary efforts in these areas, as mentioned above, the Ports 
are not air agency regulators.  We also do not own or operate the equipment identified in the 
proposed measures, and therefore we do not have direct control over any of the sources listed.  
During the Advisory Committee meetings, AQMD staff has provided clarification that the Ports 
are listed as Implementing Agencies because of our voluntary commitments to work on these 

                                                 
1 The Ports’ experience with the first phase of the 2006-2010 CAAP showed that in actual implementation, many 
CAAP measures were carried out in a different manner than originally conceptualized, or not carried out at all, 
based on limitations on the Boards’ opportunities and their exercise of their discretion to manage Tidelands assets 
and funds under real-world circumstances.  Some of the CAAP measures can only be implemented if businesses 
apply to the Ports for permits to build or expand their lease premises and CEQA mitigation required by law or lease 
conditions that can be negotiated with a Port tenant.  Other CAAP measures involve emissions sources (rail or ocean 
vessels) that may assert federal preemption against efforts to compel use of specific technology, so the CAAP goals 
involve the Ports offering economic incentives in voluntary compliance programs, such as the Ocean Vessel 
incentive programs.  However, only the Boards have the legal authority to fund such incentives or impose CEQA 
mitigation or lease conditions to project approval, which decisions also fall within the Boards’ sole discretion 
regarding their respective Port’s properties and their individual Harbor Revenue Fund budgets, which may be 
affected by the global economy.   
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efforts, and that being listed as an implementation agency does not obligate the Ports to any 
specific requirement, however, this is contrary to the language of the AQMP that implementing 
agencies are “responsible for implementing the control measure.”  We believe that listing the 
Ports, and not including all of the other public and private partners that are also working on these 
efforts, gives the impression that the Ports do have an assigned obligation, or that the Ports must 
bear a larger burden in the effort to implement these programs.  We also repeat our comment 
stated above that the AQMD cannot mandate in the AQMP that the Ports must expend monies in 
these voluntary efforts, since most of these Off-Road and Advanced Control Technology 
measures require incentive monies to fund demonstration projects or accelerated use of new 
technology. 
 
We believe that the appropriate Implementing Agencies for these measures are the United States 
Environmental Protection Agency and the California Air Resources Board. 
 
The Ports urge AQMD to make all of the above-requested changes to the draft 2012 AQMP, in 
particular, to eliminate Measure IND-01 Port Backstop Rule as a legally unnecessary measure 
exceeding AQMD’s authority and violating the State Tidelands Trust.  We believe it is much 
more effective to advance our mutual clean air goals for our agencies to continue working 
cooperatively together, but if the AQMD takes the above 2012 AQMP measures forward, the 
Ports will have no choice but to vigorously oppose such action through the administrative and 
legal process. 
 
Sincerely, 

 
Chris Lytle Geraldine Knatz 
Executive Director Executive Director 
Port of Long Beach Port of Los Angeles 
 
HAT:s 
 

cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Port of Long Beach Harbor Commission 
 Port of Los Angeles Harbor Commission 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
 David Reich, Los Angeles City Mayor’s Office 



 

 

 
 
 
 
July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
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Chapter 4: Control Strategy and Implementation

TABLE 4-2

List of District's Adoption/Implementation Dates and Estimated Emission Reductions
from Short-Term PM2.5 Control Measures

NUMBER ; TITLE AllOPT10N IMPLEMENTATION REDUCTION
PERI011 (TPD)

CMB-01 Further NOx Reductions from 2013 2014 2-3 8
RECLAIM [NOx] Phase I
(Contingency)

BCM-01 Further Reductions from 2013 2013-2014 7.1 b
Residential Wood Burning
Devices [PM2.5]

BCM-02 Further Reductions from Open 2013 2013-2014 4.6 °
Burning [PM2.5]

BCM-03 Emission Reductions from Phase I — 2013 TBD 1 d
(formerly Under-Fired Charbroilers (Tech
BCM-OS) [PM2.5] Assessment)

Phase II - TBD

BCM-04 Further Ammonia Reductions Phase I — 2013- TBD TBD e
from Livestock Waste [NH3] 2014 (Tech

Assessment)

Phase II - TBD

~T~}
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EDU-01 Further Criteria Pollutant Ongoing Ongoing N/A f
(formerly Reductions from Education,
MCS-02, Outreach and Incentives [All
MCS-03) Pollutants]

MCS-01 Application of All Feasible Ongoing Ongoing TBD e
(formerly Measures Assessment [All
MCS-07) Pollutants]

a. Emission reductions are included in the SIP as a contingency measure.
b. Winter average day reductions based on episodic conditions and 75 percent compliance rate.
c. Reductions based on episodic day conditions.
d. Will submit into SIP once technically feasible and cost effective options are confirmed.
e. TBD are reductions to be determined once the technical assessment is complete, and inventory and control

approach are identified.
f. N/A aze reductions that cannot be quantified due to the nature of the measure (e.g., outreach, incentive

programs) or if the measure is designed to ensure reductions that have been assumed to occur will in fact
occur.
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requirements regarding manure removal, handling, and composting; however, the

rule does not focus on fresh manure, which is one of the largest dairy sources of

ammonia emissions. An assessment will be conducted to evaluate the use of sodium

bisulfate (SBS) at local dairies to evaluate the technical and economic feasibility of

its application, as well as potential impacts to ground water, and the health and safety

of both workers and dairy stock. Reducing pH level in manure through the

application of acidulant additives (acidifier), such as SBS, is one of the potential

mitigations for ammonia. SBS is currently being considered for use in animal

housing areas where high concentrations of fresh manure are located, Research

indicates that best results occur when SBS is used on "hot spots". SBS can also be

applied to manure stock piles and at fencelines, and upon scraping manure to reduce

ammonia spiking from the leftover remnants of manure and urine. SBS application

may be required seasonally or episodically during times when high ambient PM2.5

levels are forecast.

Multiple Component Sources

There is one short-term control measure for all feasible measures.

MCS-01: APPLICATION OF ALL FEASIBLE MEASURES ASSESSMENT:

This control measure is to address the state law requirement for all feasible measures

for ozone. Existing rules and regulations for pollutants such as VOC, NOx, SOx and

PM reflect current best available retrofit control technology (BARCT). However,

BARCT continually evolves as new technology becomes available that is feasible

and cost-effective. Through this proposed control measure, the District would

commit to the adoption and implementation of the new retrofit control technology

standards. Finally, staff will review actions taken by other air districts for

applicability in our region.

Indirect Sources

This category includes a proposed control measure carried over from the 2007

AQMP (formerly MOB-03) that establishes a backstop measure for indirect sources

of emissions at ports.

~ • • ~~~

i ~~~ C""!.
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Educational Pro r

There is one proposed educational program within this category.

EDU-01: FURTHER CRITERIA POLLUTANT REDUCTIONS FROM

EDUCATION, OUTREACH AND INCENTIVES: This proposed control measure

seeks to provide educational outreach and incentives for consumers to contribute to

clean air efforts. Examples include the usage of energy efficient products, new

lighting technology, "super compliant" coatings, tree planting, and the use of lighter

colored roofing and paving materials which reduce energy usage by lowering the

ambient temperature. In addition, this proposed measure intends to increase the

effectiveness of energy conservation programs through public education and

awareness as to the environmental and economic benefits of conservation.

Educational and incentive tools to be used include social comparison applications

(comparing your personal environmental impacts with other individuals), social

media, and public/private partnerships.

PROPOSED PM2.5 CONTINGENCY MEASURES

Pursuant to CAA section 172(c)(9), contingency measures are emission reduction

measures that are to be automatically triggered and implemented if an area fails to

attain the national ambient air quality standard by the applicable attainment date, or

fails to make reasonable further progress (RFP) toward attainment. Further detailed

descriptions of contingency requirements can be found in Chapter 6 —Clean Air Act

Requirements. As discussed in Chapter 6 and consistent with U.S. EPA guidance,

the District is proposing to use excess air quality improvement from the proposed

control strategy, as well as potential NOx reductions from CMB-01 listed above, to

demonstrate compliance with this federal requirement.
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The Fina12012 AQMP relies on a set of five years of particulate data centered on 2008,

the base year selected for the emissions inventory development and the anchor year for

the future year PM2.5 projections. In July, 2010, U.S. EPA proposed revisions to the 24-

hour PM2.5 modeling attainment demonstration guidance. The new guidance suggests

using five years of data, but instead of directly using quarterly calculated design values,

the procedure requires the top 8 daily PM2.5 concentrations days in each quarter to

reconstruct the annua198~' percentile. The logic in the analysis is twofold: by selecting

the top 8 values in each quarter the 98~' percentile concentration is guaranteed to be

included in the calculation. Second, the analysis projects future year concentrations for

each of the 32 days in a year (160 days over five years) to test the response of future year

24-hour PM2.5 to the proposed control strategy. Since the 32 days in each year include

different meteorological conditions and particulate species profiles it is expected those

individual days will respond independently to the projected future year emissions profile

and that a new distribution of PM2.5 concentrations will result. Overall, the process is

more robust in that the analysis is examining the impact of the control strategy

implementation for a total of 160 days, covering a wide variety of potential meteorology

and emissions combinations.

Table 5-1 provides the weighted 2008 annual and 24-hour average PM2.5 design values

for the Basin.

TABLE 5-1

2008 Weighted 24-Hour PM2.5 Design Values (µg/m3)

MONITORING SITE

Anaheim

24=HOtTRS

35.0

Los Angeles 40.1

Fontana 45.6

North Long Beach 34.4

South Long Beach 33.4

Mira. Loma 47.9

Rubidoux 44.1

Relative Response Factors and Future Year Design Values

To bridge the gap between air quality model output evaluation and applicability to the

health-based air quality standards, U.S. EPA guidance has proposed the use of relative

response factors (RRF). The RRF concept was first used in the 2007 AQMP modeling

attainment demonstrations. The RRF is simply a ratio of future year predicted air quality
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with the control strategy fully implemented to the simulated air quality in the base year.

The mechanics of the attainment demonstration are pollutant and averaging period

specific. For 24-hour PM2.5, the top 10 percentile of modeled concentrations in each

quarter of the simulation year are used to determine the quarterly RRFs. For the annual

average PM2.5, the quarterly average RRFs are used for the future year projections. For

the 8-hour average ozone simulations, the aggregated response of multiple episode days

to the implementation of the control strategy is used to develop an averaged RRF for

projecting a future year design value. Simply stated, the future year design value is

estimated by multiplying the non-dimensional RRF by the base year design value. Thus,

the simulated improvement in air quality, based on multiple meteorological episodes, is

translated as a metric that directly determines compliance in the form of the standard.

The modeling analyses described in this chapter use the RRF and design value approach

to demonstrate future year attainment of the standards.

PM2.5 Modeling

Within the Basin, PM2.5 particles are either directly emitted into the atmosphere

(primary particles), or are formed through atmospheric chemical reactions from

precursor gases (secondary particles). Primary PM2.5 includes road dust, diesel soot,

combustion products, and other sources of fine particles. Secondary products, such as

sulfates, nitrates, and complex carbon compounds are formed from reactions with oxides

of sulfur, oxides of nitrogen, VOCs, and ammonia.

The Final 2012 AQMP employs the CMAQ air quality modeling platform with

SAPRC99 chemistry and WRF meteorology as the primary tool used to demonstrate

future year attainment of the 24-hour average PM2.5 standard. A detailed discussion of

the features of the CMAQ approach is presented in Appendix V. The analysis was also

conducted using the CAMx modeling platform using the "one atmosphere" approach

comprised of the SAPRC99 gas phased chemistry and a static two-mode particle size

aerosol module as the particulate modeling platform. Parallel testing was conducted to

evaluate the CMAQ performance against CAMx and the results indicated that the two

modeUchemistry packages had similar performance. The CAMx results are provided in

Appendix V as a component of the weight of evidence discussion.

The Final 2012 modeling attainment demonstrations using the CMAQ (and CAlV~)

platform were conducted in a vastly expanded modeling domain compared with the

analysis conducted for the 2007 AQMP modeling attainment demonstration. In this

analysis, the PM2.5 and ozone base and future simulations were modeled

simultaneously. The simulations were conducted using a Lambert Conformal grid
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projection where the western boundary of the domain was extended to 084 UTM, over

100 miles west of the ports of Los Angeles and Long Beach. The eastern boundary

extended beyond the Colorado river while the northern and southern boundaries of the

domain extend to the San Joaquin Valley and the Northern portions of Mexico (3543

UT1V~. The grid size has been reduced from 5 kilometers squared to 4 kilometers

squared and the vertical resolution has been increased from 11 to 181ayers.

The final WRF meteorological fields were generated for the identical domain, layer

structure and grid size. The WRF simulations were initialized from National Centers for

Environmental Prediction (NCEP) analyses and run for 3-day increments with the option

for four dimensional data assimilation (FDDA). Horizontal and vertical boundary

conditions were designated using a "U.S. EPA clean boundary profile."

PM2.5 data measured as individual species at six-sites in the AQMD air monitoring

network during 2008 provided the characterization for evaluation and validation of the

CMAQ annual and episodic modeling. The six sites include the historical PM2.5

maximum location (Riverside- Rubidoux), the stations experiencing many of the highest

county concentrations (among the 4-county jurisdiction including Fontana, North Long

Beach and Anaheim) and source oriented key monitoring sites addressing goods

movement (South Long Beach) and mobile source impacts (Central Los Angeles). It is

important to note that the close proximity of Mira Loma to Rubidoux and the common

in-Basin air flow and transport patterns enable the use of the Rubidoux speciated data as

representative of the particulate speciation at Mira Loma. Both sites are directly

downwind of the dairy production areas in Chino and the warehouse distribution centers

located in the northwestern corner of Riverside County. Speciated data monitored at the

selected sites for 2006-2007 and 2009-2010 were analyzed to corroborate the

applicability of using the 2008 profiles.

Day-specific point source emissions were extracted from the District stationary source

and RECLAIM inventories. Mobile source emissions included weekday, Saturday and

Sunday profiles based on CARB's EMFAC2011 emissions model, CALTRANS weigh-

in-motion profiles, and vehicle population data and transportation analysis zone (TAZ)

data provided by SCAG. The mobile source data and selected area source data were

subjected to daily temperature corrections to account for enhanced evaporative emissions

on warmer days. Gridded daily biogenic VOC emissions were provided by CARB using

BEIGIS biogenic emissions model. The simulations benefited from enhancements made

to the emissions inventory including an updated ammonia inventory, improved

emissions characterization that split organic compounds into coarse, fine and primary
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particulate categories, and updated spatial allocation of primary paved road dust
emissions.

Model performance was evaluated against speciated particulate PM2.5 air quality data
for ammonium, nitrates, sulfates, secondary organic matter, elemental carbon, primary

and total particulate mass for the six monitoring sites (Rubidoux, Central Los Angeles,

Anaheim, South Long Beach, Long Beach, and Fontana).

The following section summarizes the PM2.5 modeling approach conducted in

preparation for this Plan. Details of the PM2.5 modeling are presented in Appendix V.

24-Hour PM2.5 Modelin~Approach

CMAQ simulations were conducted for each day in 2008. The simulations included

8784 consecutive hours from which daily 24-hour average PM2.5 concentrations (0000-

2300 hours) were calculated. A set of RRFs were generated for each future year

simulation. RRFs were generated for the ammonium ion (NH4), nitrate ion (NO3),

sulfate ion (SO4), organic carbon. (OC), elemental carbon (EC) and a combined grouping

of crustal, sea salts and metals (Others). A total of 24 RRFs were generated for each

future year simulation (4 seasons and 6 monitoring sites).

Future year concentrations of the six component species were calculated by applying the

model generated quarterly RRFs to the spectated 24-hour PM2.5 (FRM) data, sorted by

quarter, for each of the five years used in the design value calculation. The 32 days in

each year were then re-ranked to establish a new 98~' percentile concentration. The

resulting future year 98t" percentile concentrations for the five years were subjected to

weighted averaging for the attainment demonstration.

In this chapter, future year PM2.5 24-hour average design values are presented for 2014,

and 2019 to (1) demonstrate the future baseline concentrations if no further controls are

implemented; (2) identify the amount of air quality improvement needed to advance the

attainment date to 2014; and (3) confirm the attainment demonstration given the

proposed PM2.5 control strategy. In addition, Appendix V will include a discussion and

demonstration that attainment will be satisfied for the entire modeling domain.

Weight of Evidence

PM2.5 modeling guidance strongly recommends the use of corroborating evidence to

support the future year attainment demonstration. The weight of evidence demonstration

for the Final 2012 AQMP includes brief discussions of the observed 24-hour PM2.5,
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emissions trends, and future year PM2.5 predictions. Detailed discussions of all model

results and the weight of evidence demonstration are provided in Appendix V.

FUTURE AIR QUALITY

Under the federal Clean Air Act, the Basin must comply with the federal PM2.5 air

quality standards by December, 2014 [Section 172(a)(2)(A)]. An extension of up-to five

years (unti12019) could be granted if attainment cannot be demonstrated any earlier with

all feasible control measures incorporated.

24-Hour PM2.5

A simulation of 2014 baseline emissions was conducted to substantiate the severity of

the 24-hour PM2.5 problem in the Basin. The simulation used the projected emissions

for 2014 which included all adopted control measures that will be implemented prior to

and during 2014, including mobile source incentive projects under contract (Proposition

1B and Carl Moyer Programs). The resulting 2014 future-year Basin design value

(37.3µg/m3) failed to meet the federal standard. As a consequence additional controls

are needed.

Simulation of the 2019 baseline emissions indicates that the Basin PM2.5 will attain the

federal 24-hour PM2.5 standard in 2019 without additional controls. With the control

program in place, the 24-hour PM2.5 simulations project that the 2014 design value will

be 34.3 µg/m3 and that the attainment date will advance from 2019 to 2014.

Figure 5-3 depicts future 24-hour PM2.5 air quality projections at the Basin design site

(Mira Loma) and six PM2.5 monitoring sites having comprehensive particulate species

characterization. Shown in the figure, are the base year design values for 2008 along

with projections for 2014 with and without control measures in place. All of the sites

with the exception of Mira Loma will meet the 24-hour PM2.5 standard by 2014 without

additional controls. With implementation of the control measures, all sites in the Basin

demonstrate attainment.
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FIGURE 5-3

Maximum 24-Hour Average PM2.5 Design Concentrations:
2008 Baseline, 2014 and 2014 Controlled

Spatial Proiections of PM2.5 Design Values

Figure 5-4 provides a perspective of the Basin-wide spatial extent of 24-hour PM2.5

impacts in the base year 2008, with all adopted rules and measures implemented.

Figures 5-5 and 5-6 provide aBasin-wide perspective of the spatial extent of 24-hour

PM2.5 future impacts for baseline 2014 emissions and 2014 with the proposed control

program in place. With no additional controls, several areas around the northwestern

portion of Riverside and southwestern portion of San Bernardino Counties depict grid

Mira Loma Rubidoux Fontana Central LA Anaheim North Long South Long

Beach Beach
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cells with weighted PM2.5 24-hour design values exceeding 35 µg/m3. By 2014, the

number of grid cells with concentrations exceeding the federal standard is restricted to a

small region surrounding the Mira Loma monitoring station in northwestern Riverside

County. With the control program fully implemented in 2014, the Basin does not e~chibit

any grid cells exceeding the federal standard.
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FIGURE 5-4

2008 Baseline 24-Hour PM2.5 Design Concentrations (µg/m3)
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2014 Controlled 24-Hour PM2.5 Design Concentrations (µg/m3)
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Weight of Evidence Discussion

The weight of evidence discussion focuses on the trends of 24-hour PM2.5 .and key

precursor emissions to provide justification and confidence that the Basin will meet the

federal standard by 2014.

Figure 5-7 depicts the long term trend of observed Basin 24-hour average PM2.5 design

values with the CMAQ projected design value for 2014. Also superimposed on the

graph is the linear best-fit trend line for the observed 24-hour average PM2.5 design

values. The observed trend depicts a steady 49 percent decrease in observed design

value concentrations between 2001 and 2011. The rate of improvement is just under 4

µg/m3 per year. If the trend is extended beyond 2011, the projection suggests attainment

of the PM2.5 24-hour standard in 2013, one year earlier than determined by the

attainment demonstration. While the straight-line future year approximation is

aggressive in its projection, it offers insight to the effectiveness of the ongoing control

program and is consistent with the attainment demonstration.

Figures 5-8 depicts the long term trend of Basin NOx emissions for the same period.

Figure 5-9 provides the corresponding emissions trend for directly emitted PM2.5. Base

year NOx inventories between 2002 (from the 2007 AQMI') and 2008 experienced a 31

percent reduction while directly emitted PM2.5 experienced a 19 percent reduction over

the 6-year period. The Basin 24-hour average PM2.5 design value experienced a

concurrent 27 percent reduction between 2002 and 2008. The projected trend of NOx

emissions indicates that the PM2.5 precursor associated with the formation of nitrate will

continue to be reduced though 2019. by an additiona148 percent. Similarly, the projected

trend of directly emitted PM2.5 projects a more moderate reduction of 13 percent

through 2019. However, as discussed in the 2007 AQMP and in a later section of this

chapter, directly emitted PM2.5 is a more effective contributor to the formation of

ambient PM2.5 compared to NOx. While the projected. NOx and direct PM2.5

emissions trends decrease at a reduced rate between 2012 and 2019, it is clearly evident

that the overall significant reductions will continue to result in lower nitrate, elemental

carbon and direct particulate contributions to 24-hour PM2.5 design values.
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FIGURE 5-7

Basin Observed and CMAQ Projected
Future Year PM2.5 Design Concentrations (µg/m3)

FIGURE 5-8

Trend of Basin NOx Emissions (Controlled)
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FIGURE 5-9

Trend of Basin PM2.5 Emissions (Controlled)

Control Strategy Choices

PM2.5 has five major precursors that contribute to the development of the ambient

aerosol including ammonia, NOx, SOx, VOC, and directly emitted PM2.5. Various

combinations of reductions in these pollutants could all provide a path to clean air. The

24-hour PM2.5 attainment strategy presented in this Final 2012 AQMP relies on a dual

approach to first demonstrate attainment of the federal standard by 2019 and then

focuses on controls that will be most effective in reducing PM2.5 to accelerate

attainment to the earliest extent. The 2007 AQMP control measures since implemented

will result in substantial reductions of SOx, direct PM2.5, VOC and NOx emissions.

Newly proposed short-term measures, discussed in Chapter 4, will provide additional

regional emissions reductions targeting directly emitted PM2.5 and NOx.

It is useful to weigh the value of the precursor emissions reductions (on a per ton basis)

to microgram per cubic meter improvements in ambient PM2.5 levels. As presented in

the weight of evidence discussion, trends of PM2.5 and NOx emissions suggest a direct

response between lower emissions and improving air quality. The Final 2007 AQMP

established a set of factors to relate regional per ton precursor emissions reductions to

PM2.5 air quality improvements based on the annual average concentration. The Final

2012 AQMP CMAQ simulations provided a similar set of factors, but this time directed

at 24-hour PM2.5. The analysis determined that VOC emissions reductions have the

lowest return in terms of micrograms reduced per ton reduction, one third of the benefit

of NOx reductions. SOx emissions were about eight times more effective than NOx
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reductions. However, directly emitted PM2.5 reductions were approximately 15 times

more effective than NOx reductions. It is important to note that the contribution of

ammonia emissions is embedded as a component of the SOx and NOx factors since

ammonium nitrate and ammonium sulfate are the resultant particulates formed in the

ambient chemical process. Table 5-2 summarizes the relative importance of precursor

emissions reductions to 24-hour PM2.5 air quality improvements based on the analysis.

(A comprehensive discussion of the emission reduction factors is presented in

Attachment 8 of Appendix V of this document). Emission reductions due to existing

programs and implementation of the 2012 AQMP control measures will result in

projected 24-hour PM2.5 concentrations throughout the Basin that meet the standard by

2014 at all locations. Basin-wide curtailment of -wood burning and open burning when

the PM2.5 air quality is projected to exceed 30 µg/m3 in Mira Loma will effectively

accelerate attainment at Mira Loma from 2019 to 2014. Table 5-3 lists the mix of the

four primary precursor's emissions reductions targeted for the staged control measure

implementation approach.
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TABLE 5-2

Relative Contributions of Precursor Emissions Reductions to Simulated Controlled
Future-Year 24-hour PM2.5 Concentrations

PR~;CURSOR ~ NM2.S COMPONENT (µglm3)
STANDARDIZED

CONTRIBUTION TO
AMBIENT PM2.5 1~7ASS

VOC Organic Carbon Factor of 0.3

NOx Nitrate Factor of 1

SOx Sulfate Factor of 7.8

PM2.5 Elemental Carbon &Others Factor of 14.8

TABLE 5-3

Fina12012 AQMP
24-hour PM2.5 Attainment Strategy

Allowable Emissions (TPD)
_~~

PEAK SCENARIO ~ VOC NOx SOt PM2.5

2014 Baseline 451 506 18 70

2014 Controlled 451 490 18 58*

*Winter episodic day emissions

ADDITIONAL MODELING ANALYSES

As a component of the Final 2012 AQMP, concurrent simulations were also conducted

to update and assess the impacts to annual average PM2.5 and 8-hour ozone given the

new modeling platform and emissions inventory. This update provides a confirmation

that the control strategy will continue to move air quality expeditiously towards

attainment of the relevant standards.

Annual PM2.5

Annual PM2.5 Modelin~Approach

The Final 2012 AQMP annual PM2.5 modeling employs the same approach to

estimating the future year annual PM2.5 as was described in the 2007 AQMP attainment

demonstrations. Future year PM2.5 annual average air quality is determined using site
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and species specific quarterly averaged RRFs applied to the weighted quarterly average

2008 PM2.5 design values per U.S. EPA guidance documents.

In this application, CMAQ and WRF were used to simulate 2008 meteorological and air

quality to determine Basin annual average PM2.5 concentrations. The future year

attainment demonstration was analyzed for 2015, the target set by the federal CAA. The

2014 simulation relies on implementation of all adopted rules and measures through

2014. This enables a full year-long demonstration based on a control strategy that would

be fully implemented by January 1, 2015. It is important to note that the use of the

quarterly design values fora 5-year period centered around 2008 (listed in Table 5-4)

continue to be used in the projection of the future year annual average PM2.5

concentrations. The future year design reflects the weighted quarterly average

concentration calculated from the projections over five years (20 quarters).

TABLE 5-4

2008 Weighted Annual PM2.5 Design Values (µg/m3)

MONITORING SITE ANNUAL*

Anaheim 13.1

Los Angeles 15.4

Fontana 15.7

North Long Beach 13.6

South Long Beach 13.2

Mira Loma 18.6

Rubidoux 16.7

* Calculated based on quarterly observed data between 2006 — 2010

Future Annual PM2.5 Air Quality

The projections for the annual state and federal standards are shown in Figure 5-10. All

areas will be in attainment of the federal annual standard (15.0 µg/m3) by 2014. The

2014 design value is projected to be 9 percent below the federal standard. However, as

shown in Figure 5-10, the Fina12012 AQMP does not achieve the California standard of

12 µg/m3 by 2014. Additional controls would be needed to meet the California annual

PM2.5 standard.
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FIGURE 5-10

Annual Average PM2.5 Design Concentrations:
2008 and 2014 Controlled

Ozone Modeling

Federal Std

California Std.

The 2007 AQMP provided a comprehensive 8-hour ozone analysis that demonstrated

future year attainment of the 1997 federal ozone standard (80 ppb) by 2023 with

implementation of short-term measures and CAA Section 182(e)(5) long term emissions

reductions. The analysis concluded that NOx emissions needed to be reduced

approximately 76 percent and VOC 22 percent from the 2023 baseline in order to

demonstrate attainment. The 2023 base year VOC and NOx summer planning emissions

inventories included 536 and 506 TPD, respectively.

5-18

Mira Loma Rubidoux Fontana Los Angeles North Long South Long Anaheim

Beach Beach

Mira Loma Rubidoux Fontana Central LA Anaheim North Long South Long

Beach Beach



Final 2012 AQMP

INTRODUCTION

The purpose of the 2012 revision to the AQNIP for the South Coast Air Basin is to set

forth a comprehensive program that will assist in leading the Basin and those portions of

the Salton Sea Air Basin under the District's jurisdiction into compliance with all federal

and state air quality planning requirements. Specifically, the Final 2012 AQMP is

designed to satisfy the SIP submittal requirements of the federal CAA to demonstrate

attainment of the 24-hour PM2.5 ambient air quality standards, the California CAA

triennial update requirements, and the District's commitment to update transportation

emission budgets based on the latest approved motor vehicle emissions model and

planning assumptions. Specific information related to the air quality and planning

requirements for portions of the Salton Sea Air Basin under the District's jurisdiction are

included in the Final 2012 AQMP and can be found in Chapter 7 —Current and Future

Air Quality —Desert Nonattainment Area. The 2012 AQMP will be submitted to U.S.

EPA as SIP revisions once approved by the District's Governing Board and CARB.

SPECIFIC 24-HOUR PM2.5 PLANNING REQUIREMENTS

In November 1990, Congress enacted a series of amendments to the CAA intended to

intensify air pollution control efforts across the nation. One of the primary goals of the

1990 CAA Amendments was to overhaul the planning provisions for those areas not

currently meeting the NAAQS. The CAA identifies specific emission reduction goals,

requires both a demonstration of reasonable further progress and an attainment

demonstration, and incorporates more stringent sanctions for failure to attain or to meet

interim milestones. There are several sets of general planning requirements, both for

nonattainment areas [Section 172(c)] and for implementation plans in general [Section

110(a)(2)]. These requirements are listed and briefly described in Chapter 1 (Tables 1-4

and 1-5). The general provisions apply to all applicable criteria pollutants unless

superseded by pollutant-specific requirements. The following sections discuss the

federal CAA requirements for the 24-hour PM2.5 standards.

FEDERAL AIR QUALITY STANDARDS FOR FINE PARTICULATES

The U.S. -EPA promulgated the National Ambient Air Quality Standards for Fine

Particles (PM2.5) in July 1997. Following legal actions, the statements were eventually

upheld in March 2002. The annual standard was set at a level of 15 micrograms per

cubic meter (µg/m3), based on the 3-year average of annual mean PM2.5 concentrations.

The 24-hour standard was set at a level of 65 µg/m3 based on the 3-year average of the

6-1



Chapter 6 Federal &State Clean Air Act Requirements

98~' percentile of 24-hour concentrations. U.S. EPA issued designations in December

2004, which became effective on Apri15, 2005.

In January 2006, U.S. EPA proposed to lower the 24-hour PM2.5 standard. On

September 21, 2006, U.S. EPA signed the "Final Revisions to the NAAQS for

Particulate Matter." In promulgating the new standards, U.S. EPA followed an elaborate

review process which led to the conclusion that existing standards for particulates were

not adequate to protect public health. The studies indicated that for PM2.5, short-term

exposures at levels below the 24-hour standard of 65 µg/m3 were found to cause acute

health effects, including asthma attacks and breathing and respiratory problems. As a

result, the U.S. EPA established a new, lower 24-hour average standard for PM2.5 at 35

µg/m3. No changes were made to the existing annual PM2.5 standard which remained at

15 µg/m3 as discussed in Chapter 2. On June 14, 2012, U.S. EPA proposed revisions to

this annual standard. The annual component of the standard was set to provide

protection against typical day-to-day exposures as well as longer-term exposures, while

the daily standard protects against more extreme short-term events. For the 2006 24-hour

PM2.5 standard, the form of the standard continues to be based on the 98th percentile of

24-hour PM2.5 concentrations measured in a year (averaged over three years) at the

monitoring site with the highest measured values in an area. This form of the standard

was set to be health protective while providing a more stable metric to facilitate effective

control programs. Table 6-1 summarizes the U.S. EPA's PM2.5 standards.

TABLE 6-1

U.S. EPA's PM2.5 Standards

1997 ST.ANDA.RI)S 2006 STANDARDS

Annual 24-Hour Annual 24-Hour

15 µg/m3 65 µg/m3 15 µP,/m3 35 µgyms
PM2.5

Annual arithmetic 24-hour average, Annual arithmetic 24-hour average,
mean, averaged over 98th percentile, mean, averaged over 98th percentile,
3 years averaged over 3 3 years averaged over 3

years years

On December 14, 2009, the U.S. EPA designated the Basin as nonattainment for the

2006 24-hour PM2.5 NAAQS. A SIP revision is due to U.S. EPA no later than three

years from the effective date of designation, December 14, 2012, demonstrating

attainment with the standard by 2014. Under Section 172 of the CAA, U.S. EPA may

grant an area an extension of the initial attainment date for a period of up to five years.
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With implementation of all feasible measures as outlined in this Plan, the Basin will

demonstrate attainment with the 24-hour PM2.5 standard by 2014, so no extension is

being requested.

FEDERAL CLEAN AIR ACT REQUIREMENTS

For areas such as the Basin that are classified nonattainment for the 2006 24-hour PM2.5

NAAQS, Section 172 of subpart 1 of the CAA applies. Section 172(c) requires states

with nonattainment areas to submit an attainment demonstration. Section 172(c)(2)

requires that nonattainment areas demonstrate Reasonable Further Progress (RFP).

Under subpart I of the CAA, all nonattainment area SIPs must include contingency

measures. Section 172(c)(1) of the CAA requires nonattainment areas to provide for

implementation of all reasonably available control measures (RACNn as expeditiously

as possible, including the adoption of reasonably available control technology (RACY).

Section 172 of the CAA requires the implementation of a new source review- program

including the use of "lowest achievable emission rate" for major sources referred to

under state law as "Best Available Control Technology" (BACT) for major sources of

PM2.5 and precursor emissions (i.e., precursors of secondary particulates).

This section describes how the Final 2012 AQMP meets the 2006 24-hour PM2.5

planning requirements for the Basin. The requirements specifically addressed for the

Basin are:

1. Attainment demonstration and modeling [Section 172(a)(2)(A)];

2. Reasonable further progress [Section 172(c)(2)];

3. Reasonably available control technology (RACY) and Reasonably available

control measures (RACM) [Section 172(c)(1)] ;

4. New source review (NSR) [Sections 172(c)(4) and (5)];

5. Contingency measures [Section 172(c)(9)]; and

6. Transportation control measures (as RACNn.

Attainment Demonstration and Modeling

Under the CAA Section 172(a)(2)(A), each attainment plan should demonstrate that the

area will attain the NAAQS "as expeditiously as practicable," but no later than five years

from the effective date of the designation of the area. If attainment within five years is

considered impracticable due to the severity of an area's air quality problem and the lack
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of available control measures, the state may propose an attainment date of more than five

years but not more than ten years from designation.

This attainment demonstration consists of: (1) technical analyses that locate, identify,

and quantify sources of emissions that contribute to violations of the PM2.5 standard; (2)

analysis of future year emission reductions and air quality improvement resulting from

adopted and proposed control measures; (3) proposed emission reduction measures with

schedules for implementation; and (4) analysis supporting the region's proposed

attainment date by performing a detailed modeling analysis. Chapter 3 and Appendix III

of the Fina12012 AQMP present base year and future year emissions inventories in the

Basin, while Chapter 4 and Appendix IV provide descriptions of the proposed control

measures, the resulting emissions reductions, and schedules for implementation of each

measure. The detailed modeling analysis and attainment demonstration are summarized

in Chapter 5 and documented in Appendix V.

Reasonable Further Progress (RFP)

The CAA requires SIPS for most nonattainment areas to demonstrate reasonable further

progress (RFP) towards attainment through emission reductions phased in from the time

of the SIP submission until the attainment date time frame. The RFP requirements in the

CAA are intended to ensure that there are sufficient PM2.5 and precursor emission

reductions in each nonattainment area- to attain the 2006 24-hour PM2.5 NAAQS by

December 14, 2014.

Per CAA Section 171(1), RFP is defined as "such annual incremental reductions in

emissions of the relevant air pollutant as are required by this part or may reasonably be

required by the Administrator for the purpose of ensuring attainment of the applicable

national ambient air quality standard by the applicable date." As stated in subsequent

federal regulation, the goal of the RFP requirements is for areas to achieve generally

linear progress toward attainment. To determine RFP for the 2006 24-hour PM2.5

attainment date, the plan should rely only on emission reductions achieved from sources

within the nonattainment area.

Section 172(c)(2) of the CAA requires that nonattainment area plans show ongoing

annual incremental emissions reductions toward attainment, which is commonly

expressed in terms of benchmark emissions levels or air quality targets to be achieved

by certain interim milestone years. The U.S. EPA recommends that the RFP inventories

include direct PM2.5, and also PM precursors (such as SOx, NOx, and VOCs) that have

been determined to be significant.
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40 CFR 51.1009 requires any area. that submits an approvable demonstration for an

attainment date of more than five years from the effective date of designation to also

submit an RFP plan. The Final 2012 AQMP demonstrates attainment with the 24-hour

PM2.5 standard in 2014, which is five years from the 2009 designation date. Therefore,

no separate RFP plan is required.

Reasonably Available Control Measures (RACM) and Reasonably Available
Control Technology (RACY) Requirements

Section 172(c)(1) of the CAA requires nonattainment areas to

Provide for the implementation of all reasonably available control measures as
expeditiously as practicable (including such reductions in emissions from existing
sources in the area as may be obtained through the adoption, at a minimum, of
reasonably available control technology) and shall provide for attainment of the
national primary ambient air quality standards.

The District staff has completed its RACM analysis as presented in Appendix VI of the

Fina12012 AQMP.

The U.S. EPA provided further guidance on the RACM in the preamble and the final

"Clean Air Fine Particle Implementation Rule" to implement the 1997 PM2.5 NAAQS

which were published in the Federal Register on November 1, 2005 and April 25, 2007,

respectively.l° z The U.S. EPA's long-standing interpretation of the RACM provision

stated in the 1997 PM2.5 Implementation Rule is that the non-attainment air districts

should consider all candidate measures that are available and technologically and

economically feasible to implement within the non-attainment areas, including any

measures that have been suggested; however, the districts are not obligated to adopt all

measures, but should demonstrate that there are no additional reasonable measures

available that would advance the attainment date by at least one year or contribute to

reasonable further progress (RFP) for the area.

With regard to the identification of emission reduction programs, the U.S. EPA

recommends that non-attainment air districts first identify the emission reduction

programs that have already been implemented at the federal level and by other states and

local air districts. Next, the U.S. EPA recommends that the air districts examine

additional RACM/RACTs adopted for other non-attainment areas to attain the ambient

air quality standards as expeditiously as practicable. The U.S. EPA also recommends the

~ See 70FR 65984 (November 1, 2005)
2 See 72FR 20586 (Apri125, 2007)

6-5



Chapter 6 Federal &State Clean Air Act Requirements

air districts evaluate potential measures for sources of direct PM2.5, SOx and NOx first.

VOC and ammonia are only considered if the area determines that they significantly

contribute to the PM2.5 concentration in the non-attainment area (otherwise they are

pressured not to significantly contribute). The PM2.5 Implementation Rule also requires

that the air districts establish RACM/RACT emission standards that take into

consideration the condensable fraction of direct PM2.5 emissions after January 1, 2011.

In addition, the U.S. EPA recognizes that each non-attainment area has its own profile of

emitting sources, and thus neither requires specific RACM/RACT to be implemented in

every non-attainment area, nor includes a specific source size threshold for the

RACM/RACT analysis.

A RACM/RACT demonstration must be provided within the SIP. For areas projected to

attain within five years of designation, a limited RACM/RACT analysis including the

review of available reasonable measures, the estimation of potential emission reductions,

and the evaluation of the time needed to implement these measures is sufficient. The

areas that cannot reach attainment within five years must conduct a thorough

RACM/RACT analysis to demonstrate that sufficient control measures could not be

adopted and implemented cumulatively in a practical manner in order to reach

attainment at least one year earlier.

In regard to economic feasibility, the U.S. EPA did not propose a fixed dollar per ton

cost threshold and recommended that air districts to include health benefits in the cost

analysis. As indicated in the preamble of the 1997 PM2.5 Implementation Rule:

In regard to economic feasibility, U.S. EPA is not proposing a fixed dollar per ton

cost threshold for RACM, just as it is not doing so for RACT... Where the severity of

the non-attainment problem makes reductions more imperative or where essential

reductions are more difficult to achieve, the acceptable cost of achieving those

reductions could increase. In addition, we believe that in determining what are
economically feasible emission reduction levels, the States should also consider the

collective health benefits that can be realized in the area due to projected

improvements.

Subsequently, on March 2, 2012, the U.S. EPA issued a memorandum to confirm that

the overall framework and policy approach stated in the PM2.5 Implementation Rule for

the 1997 PM2.5 standards continues to be relevant and appropriate for addressing the

2006 24-hour PM2.5 standards.

As described in Appendix VI, the District has concluded that all District rules fulfilled

RACT for the 2006 24-hour PM2.5 standard. In addition, pursuant to California Health
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and Safety Code Section 39614 (SB 656), the District evaluated a statewide list of

feasible and cost-effective control measures to reduce directly emitted PM2.5 and its

potential precursor emissions (e.g., NOx, SOx, VOCs, and ammonia). The District has

concluded that for the majority of stationary and area source categories, the District was

identified as having the most stringent rules in California (see Appendix VI). Under the

RACM guidelines, transportation control measures must be included in the analysis.

Consequently, SCAG has completed a RACM determination for transportation control

measures in the Final 2012 AQMP, included in Appendix IV-C.

New Source Review

New source review (NSR) for major and in some cases minor sources of PM2.5 and its

precursors are presently addressed through the District's NSR and RECLAIM programs

(Regulations XIII and XX). In particular, Rule 1325 has been adopted to satisfy NSR

requirements for major sources of directly-emitted PM2.5.

Contingency Measures

Contin~encv Measure Requirements

Section 172(c)(9) of the CAA requires that SIPS include contingency measures.

Such plan shall provide for the implementation of specific measures to be undertaken

if the area fails to make reasonable further progress, or to attain the national primary

ambient air quality standard by the attainment date applicable under this part. Such

measures shall be included in the plan revision as contingency measures to take effect

in any such case without further action by the State or the Administrator.

In subsequent NAAQS implementation regulations and SIP approvals/disapprovals

published in the Federal Register, U.S. EPA has repeatedly reaffirmed that SIP

contingency measures:

1. Must be fully adopted rules or control measures that are ready to be implemented,

without significant additional action (or only minimal action) by the State, as
expeditiously as practicable upon a determination by U.S. EPA that the area has failed

to achieve, or maintain reasonable further progress, or attain the NAAQS by the
applicable statutory attainment date (40 CFR § 51.1012, 73 FR 29184)

2. Must be measures not relied on in the plan to demonstrate RFP or attainment for the

time period in which they serve as contingency measures and should provide SIP-
creditable emissions reductions equivalent to one year of RFP, based on "generally
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linear" progress towards achieving the overall level of reductions needed to
demonstrate attainment (76 FR 69947, 73 FR 29184)

3. Should contain trigger mechanisms and specify a schedule for their implementation
(72 FR 20642)

Furthermore, U.S. EPA has issued guidance that the contingency measure requirement

could be satisfied with already adopted control measures, provided that the controls are

above and beyond' what is needed to demonstrate attainment with the NAAQS (76 FR

57891).

U.S. EPA guidance provides that contingency measures may be implemented early,
i.e., prior to the milestone or attainment date. Consistent with this policy, States are
allowed to use excess reductions from already adopted measures to meet the CAA
sections 172(c)(9) and 182(c)(9)contingency measures requirement. This is because
the purpose of contingency measures is to provide extra reductions that are not relied
on for RFP or attainment, and that will provide a cushion while the plan is being

revised to fully address the failure to meet the required milestone. Nothing in the CAA
precludes a State from implementing such measures before they are triggered.

Thus, an already adopted control .measure with an implementation date prior to the

milestone year or attainment year would obviate the need for an automatic trigger

mechanism.

Air Quality Improvement Scenario

The U.S. EPA Guidance Memo issued March 2, 2012, "Implementation Guidance for

the 2006 24-Hour Fine Particle (PM2.5) National Ambient Air Quality Standard

(NAAQS)", provides the following discussion of contingency measures:

The preamble of the 2007 PM2.5 Implementation .Rule (see 79 FR 20642-20645)
notes that contingency measures "should provide for emission reductions equivalent

to about one year of reductions needed for reasonable further progress (RFP). "The
term "one year of reductions needed for RFP" requires clarification. This phrase may
be confusing because all areas technically are not required to develop a separate
RFP plan under the ,2007 PM2.5 Implementation Rule. The basic concept is that an
area's set of contingency measures should provide for an amount of emission
reductions that would achieve "one year's worth" of air quality improvement
proportional to the overall amount of air quality improvement to be achieved by the
area's attainment plan; or alternatively, an amount of emission reductions (for all
pollutants subject to control measures in the attainment plan) that would achieve one
year's worth of emission reductions proportional to the overall amount of emission

6-8



Final 2012 AQMP

reductions needed to show attainment. Contingency measures can include measures

that achieve emission reductions from outside the nonattainment area as well as from
within the nonattainment area, provided that the measures produce the appropriate
air quality impact within the nonattainment area.

The U.S. EPA believes a similar interpretation of the contingency measures

requirements under section 172(c)(9) would be appropriate for the 2006 24-hour

PM2. S NAAQS.

The March 2, 2012 memo then provides an example describing two methods for

determining the required magnitude of emissions reductions to be potentially achieved

by implementation of contingency measures:

Assume that the state analysis uses a 2008 base year emissions inventory and a future

year projection inventory for 2014. To demonstrate attainment, the area needs to

reduce its air quality concentration from 41 ug/m3 in 2008 to 35 ug/m3 in 2014, equal

to a rate of change of 1 fcg/m3 per year. The attainment plan demonstrates that this

level of air quality improvement would be achieved by reducing emissions between

2008 and 2014 by the following amounts: 1, 200 tons of PM2. S; 6, 000 tons of NOx;

and 6, 000 tons of 502.

Thus, the target level for contingency measures for the area could be identified in two

ways:

1) The area would need to provide an air quality improvement of 1 ug/m3 in the area,

based on an adequate technical demonstration provided in the state plan. The

emission reductions to be achieved by the contingency measures can be from any

one or a combination of all pollutants addressed in the attainment plan, provided

that the state plan shows that the cumulative effect of the adopted contingency

measures would result in a 1 ug/m3 improvement in the fine particle concentration

in the nonattainment area; and

2) The contingency measures for the area would be one-sixth (or approximately

17%) of the overall emission reductions needed between 2008 and 2014 to show
attainment. In this example, these amounts would be the following: 200 tons of

PM2. S; 1, DDO tons of NOx; and 1, 000 tons of 502.

The two approaches are explicitly mentioned in regulatory form at 40 CFR § 51.1009:

(~ The RFP plan due three years after designation must demonstrate that emissions
for the milestone year are either:

.•
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(1) At levels that are roughly equivalent to the benchmark emission levels for
direct PM2.5 emissions and each FM2.5 attainment plan precursor to be
addressed in the plan; or

(2) At levels included in an alternative scenario that is projected to result in a
generally equivalent improvement in air quality by the milestone year as
would be achieved under the benchmark RFP plan.

(h) The equivalence of an alternative scenario to the corresponding benchmark plan

must be determined by comparing the expected air quality changes of the two

scenarios at the design value monitor location. This comparison must use the

information developed for the attainment plan to assess the relationship between

emissions reductions of the direct PM2.5 emissions and each PM2.S attainment

plan precursor addressed in the attainment strategy and the ambient air quality

improvement~or the associated ambient species.

The first method in the example and the alternative scenario in the regulation, 40 CFR §

51.1009 (g)(2), base the required amount of contingency measure emission reductions on

one year's worth of air quality improvements. The most accurate way of demonstrating

that the emissions reductions will lead to air quality improvements is through air quality

modeling such as that used in the attainment demonstration (40 CFR § 51.1009 (h)

above). If the model results show the required air quality improvements, then the

emissions reductions included in the model input are therefore shown to be sufficient to

achieve those air quality improvements. The second method in the example, and (g)(1)

in the regulation, is based solely on emission reductions, without a direct demonstration

that there will be a corresponding improvement in air quality.

Logically, the method based on air quality is more robust than the method based solely

on emissions reductions in that it demonstrates that emissions reductions will in fact lead

to corresponding air quality improvements, which is the ultimate goal of the CAA and

the SIP. The second method relying on overall emissions reductions alone does not

account for the spatial and temporal variation of emissions, nor does it account for where

and when the reductions will occur. As the relationship between emissions reductions

and resulting air quality improvements is complex and not always linear, relying solely

on prescribed emission reductions may not ensure that the desired air quality

improvements will result when and where they are needed. Therefore, determining the

magnitude of reductions required for contingency measures based on air quality

improvements, derived from a modeling demonstration, is more effective in achieving

the objective of this CAA requirement.
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Magnitude of Contin~encv Measure Air Oualitv Improvements

The example for determining the required magnitude of air quality improvement to be

achieved by contingency measures provided in the March 2, 2012 guidance memo uses

the attainment demonstration base yeax as the base year in the calculation (2008). This is

based on the memo's statement that "contingency measures should provide for an

amount of emission reductions that would achieve `one year's worth' of air quality

improvement proportional to the overall amount of air quality improvement to be

achieved by the area's attainment plan. The original preamble (79 FR 20642-20645)

states that contingency measures "should provide for emission reductions equivalent to

about one year of reductions needed for reasonable further progress (RFP). " The term

"reasonable further progress" is defined in Section 171(1) of the CAA as "such annual

incremental reductions in emissions of the relevant air pollutant as are required by this

part or may reasonably be required by the Administrator for the purpose of ensuring

attainment of the applicable NAAQS by the applicable date. "

40 CFR 51.1009 is explicit on how emissions reductions for RFP are to be calculated.

In essence, the calculation is a linear interpolation between base-year emissions and

attainment-year (full implementation) emissions. The Plan must then show that

emissions or air quality in the milestone year (or attainment year) are "roughly

equivalent" or "generally equivalent" to the RFP benchmark. As stated earlier in this

chapter, given the 2014 attainment year, there are no interim milestone RFP

requirements. The contingency measure requirements, therefore, only apply to the 2014

attainment year. In 2014, contingency measures must provide for about one year's

worth of reductions or air quality improvement, proportional to the overall amount of air

quality improvement to be achieved by the area's attainment plan.

The 2008 base year design value in the 24-hour PM2.5 attainment demonstration is 47.9

µg/m3, and the 2014 attainment year design value must be less than 35.5 µg/m3 (see

Chapter 5). Linear progress towards attainment over the six year period yields one

year's worth of air quality improvements equal to approximately 2 µg/m3. Thus,

contingency measures should provide for approximately 2 µg/m3 of air quality

improvements to be automatically implemented in 2015 if the Basin fails to attain the

24-hour PM2.5 standard in 2014.

Satisfvin~ the Contingency Measure Requirements

As stated above, the contingency measure requirement can be satisfied by already

adopted measures resulting in air quality improvements above and beyond those needed
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for attainment. Since the attainment demonstration need only show an attainment year

concentration below 35.5 µg/m3, any measures leading to improvement in air quality

beyond this level can serve as contingency measures. As shown in Chapter 5, the

attainment demonstration yields a 2014 design value of 34.28 µg/m3. The excess air

quality improvement is therefore approximately 1.2 µg/m3.

In addition to these air quality improvements beyond those needed for attainment, an

additional contingency measure is proposed that will result in emissions reductions

beyond those needed for attainment in 2014. Control Measure CMB-01 Phase I seeks to

achieve an additional two tons per day of NOx emissions reductions from the RECLAIM

market if the Basin fails to achieve the standard by the 2014 attainment date. CMB-01

Phase I is scheduled for near-term adoption and includes the appropriate automatic

trigger mechanism and implementation schedule consistent with CAA contingency

measure requirements. Taken together with the 1.2 µg/m3 of excess air quality

improvement described above, this represents a sufficient margin of "about one year's of

progress" and "generally linear" progress to satisfy the contingency measure

requirements. Note that based on the most recent air quality data at the design value site,

Mira Loma, the actual measured air quality is already better (by over 4 µg/m3 in 2011)

than that projected by modeling based on linear interpolation between base year and

attainment year.

To address U.S. EPA's comments regarding contingency measures, the excess air quality

improvements beyond those needed to demonstrate attainment should also be expressed

in terms of emissions reductions. This will facilitate their enforceability and any future

needs to substitute emissions reductions from alternate measures to satisfy contingency

measure requirements. For this. purpose, Table 6-2 explicitly identifies the portions of

emissions reductions from proposed measures that are designated as contingency

measures. Table 6-2 also includes the total equivalent basin-wide NOx emissions

reductions based on the PM2.5 formation potential ratios described in Chapter 5.
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TABLE 6-2

Emissions Reductions for Contingency Measures (2014)

ASSOCIATED
EMISSIONS
REllUCTIONS

MEASURE FROM
CONTINGENCY '~

'' MEASURES

(TUNS/DAY) I

BCM-O 1 —Residential 2.84(PM2.5)
Wood Burning'~Z

BCM-02 —Open 1.84(PM2.5)
Burning '°2

CMB-O 1— NOx 2 (NOx)
reductions from
RECLAIM

Total 71 (NOx~e~)3

l40% of the reductions from these measures, as shown in Table 4-2, are
designated for contingency purposes.

Z Episodic emissions reductions occurring on burning curtailment days.

3 NOx equivalent emissions based on PM2.5 formation potentials described in
Chapter 5 (Table 5-2). The PM2.S:NOx ratio is 14.83:1.

Transportation Control Measures

As part of the requirement to demonstrate that RACM has been implemented,

transportation control measures meeting the CAA requirements must be included in the

plan. Updated transportation control measures included in this plan attainment of the

federal 2006 24-hour PM2.5 standard are described in Appendix IV-C —Regional

Transportation Strategy &Control Measures.

Section 182(d)(1)(A) of the CAA requires the District to include transportation control

strategies (TCS) and transportation control measures (TCM) in its plans for ozone that

offset any growth in emissions from growth in vehicle trips and vehicle miles traveled.

Such control measures must be developed in accordance with the guidelines listed in

Section 1080 of the CAA. The programs listed in Section 1080 of the CAA include,

but are not limited to, public transit improvement projects, traffic flow improvement

projects, the construction of high occupancy vehicle (HOV) facilities and other mobile

source emission reduction programs. While this is not an ozone plan, TCMs may be
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Appendix IV-A: Stationary Source Control Measures

TABLE IV-A-1 (concluded)

Short-Term PM2.5 Control Measures

NUR113ER 'i~I~I~LG ~DOPTIOh~
IMPL~MENT,~T10N

~-
REDL'CTIO

PERIOD (TPD)

n.~-r ~3 #~r~-~

nrn., en., v~,r~ ct
> >

EDU-01 Further Criteria Pollutant Reductions from Ongoing Ongoing N/A f
(formerly Education, Outreach and Incentives [All
MCS-02, Pollutants]
MCS-03)

MCS-01 Application of All Feasible Measures Ongoing Ongoing TBD e
(formerly Assessment [All Pollutants]
MCS-07

a. ni,u~„o,i reuucuons are ~nc~uaea m me ~u- as a con[mgency measure.
b. Winter average day reductions based on episodic conditions and 75 percent compliance rate.
c. Reduction based on episodic day conditions.
d. Will submit into SIP once technically feasible and cost effective options are confirmed.
e. TBD are reductions to be determined once the technical assessment is complete, and inventory and control approach are

identified.
f. N/A are reductions that cannot be quantified due to the nature of the measure (e.g., outreach, incentive programs) ar if the

measure is designed to ensure reductions that have been assumed to occur will in fact occur.

It should be noted that the emission reduction targets for the proposed control measures
(those with quantified reductions) are established based on available or anticipated
control methods or technologies. However, emission reductions associated with
implementation of these and other control measures or rules in excess of the AQMP's
projected reductions can be credited toward the overall emission reduction targets for the
proposed control measures in this appendix.

Emission reductions associated with the District's SIP commitment to adopt and
implement emission reductions from sources under the District's jurisdiction are being
proposed. Once the SIP commitment is accepted, should there be emission reduction
shortfalls in any given year, the District would identify and adopt other measures to
make up the shortfall. Similarly, if excess emission reductions are achieved in a year,
they can be used in that year or carried over to subsequent years if necessary to meet
reduction goals. More detailed discussion on the District's SIP commitment is included
in Chapter 4 of the Fina12012 AQMP.

The following sections provide a brief overview of the specific source category types
targeted by short-term PM2.5 control measures.

Combustion Sources

This category includes one control measure that seeks further NOx emission reductions
from RECLAIM sources.
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BOARD MEETING DATE: February 6, 2015 AGENDA NO. 22

PROPOSAL: Supplement to 24-hour PM2.5 State Implementation Plan for South
Coast Air Basin

SYNOPSIS: The purpose of this Supplement to the 24-hour PM2.5 SIP for the
South Coast Air Basin is to demonstrate attainment of the 2006 24-
hour PM2.5 National Ambient Air Quality Standard by 2015 under
Clean Air Act, Title 1, Part D, Subpart 4, along with updates to the
transportation conformity budgets, analysis of Reasonably
Available Control Measures/Reasonably Available Control
Technology, control measure commitments submitted in the 2012
AQMP, and other Subpart 4 requirements.

COMMITTEE: Mobile Source Committee, January 23, 2015, Reviewed

RECOMMENDED ACTIONS:
Adopt the attached resolution:
1. Determining that the Supplement to the 24-hour PM2.5 SIP for the South Coast Air

Basin is exempt from the requirements of CEQA; and
2. Approving the attached Supplement to the 24-hour PM2.5 SIP for the South Coast

Air Basin for Submittal into the SIP.

Barry R. Wallerstein, D.Env.
Executive Officer

BB EC:PF:MK

Background
The 2012 AQMP was approved by the SCAQMD Board in December 2012, with
additional amendments approved in February 2013, and was subsequently submitted to
CARB and the U.S. EPA for inclusion into the SIP. That plan demonstrated projected
attainment of the 2006 24-hour PM2.5 National Ambient Air Quality Standards
(NAAQS) (35 µg/m3) by 2014. However, a recent court decision (Natural Res. Def.
Council v. EPA, 706 F.3d 428 (D.C. Cir. 2013)) compels U.S. EPA to evaluate the 24-

teramoto
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ATTACHMENT F

UPDATED LIST OF CONTROL STRATEGY
COMMITMENTS



Attachment F: Updated List of Control Strategy Commitments

UPDATE OF COMMITMENTS

The short-term PM2.5 control measures in the 2012 AQMP included stationary source control

measures, technology assessments, an indirect source measure and one education and outreach

measure. The development of the control measures considered the emissions reductions and the

adoption and implementation dates that would result in attainment of the 2006 24-hour PM2.5

standard of 35 µg/m3. In some cases, only a range of possible emissions reductions could be

determined, and for some others, the magnitude of potential reductions could not be determined

at that time. The short-term PM2.5 control measures were presented in Table 4-2 (Chapter 4) of

the 2012 AQMP, and the following table, Table F-1 updates that information, thus replacing

Table 4-2 in the 2012 AQMP for inclusion in the 24-hour PM2.5 SIP. Note that these changes

do not affect the magnitude or timing of emission reductions commitments supporting the

attainment demonstration in the 2012 AQMP and this Supplement. The emission reduction

commitment for CMB-01 (Further NOx Reductions from RECLAIM) was as a contingency

measure only for PM2.5, and thus does not affect the attainment demonstrations.

The measures target a variety of source categories: Combustion Sources (CMB), PM Sources

(BCM), Indirect Sources (IND), Educational Programs (EDU) and Multiple Component Sources

(MCS).

Two PM2.5 control measures, BCM-01 (Furkher Reductions from Residential Wood Burning

Devices) and BCM-02 (Further Reductions from Open Burning), were adopted in 2013 in the

form of amendments to Rules 445 (Wood Burning Devices) and 444 (Open Burning),

respectively. Together, these amendments generated a total of 11.7 tons of PM2.5 per day

reductions on an episodic basis. Control measure CMB-01 (Further NOx Reductions from

RECLAIM), which was submitted as a contingency measure, is anticipated to be considered by

the SCAQMD Governing Board in the first half of 2015. The rulemaking process for control

measure IND-01 (Backstop Measure for Indirect Sources of Emissions from Ports and Port-

Related Facilities) is underway, with anticipated SCAQMD Governing Board consideration in

2015 and the technology assessment for control measure BCM-04 (Further Ammonia Reductions

from Livestock Waste) will now be adopted in the 2015 to 2016 timeframe with rulemaking to

follow, if technically feasible and cost-effective. The BCM-03 (Emission Reductions from

Under-Fired Charbroilers) technology assessment is ongoing and is expected to be completed by

2015 with rule development to follow by 2017.

Pursuant to CAA Section 172(c)(9), SIPS are required to include contingency measures to be

undertaken if the area fails to make reasonable further progress or attain the NAAQS by the

attainment date. The contingency measures "should provide for emission reductions equivalent

to about one year of reductions needed for reasonable further progress (RFP)" (79 FR 20642-

20645) The 2012 AQMP relied on excess air quality improvement from the control strategy as

well as potential NOx reductions from control measure CMB-01 (Further NOx Reductions from

F -1 January 201 S
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BOARD MEETING DATE: February 6, 2015 AGENDA NO. 22

PROPOSAL: Supplement to 24-hoax PM2.5 State Implementation Plan for South
Coast Air Basin

SYNOPSIS: The purpose of this Supplement to the 24-hour PM2.5 SIP for the
South Coast Air Basin is to demonstrate attainment of the 2006 24-
hour PM2.5 National Ambient Air Quality Standard by 2015 under
Clean Air Act, Title 1, Part D, Subpart 4, along with updates to the
transportation conformity budgets, analysis of Reasonably
Available Control Measures/Reasonably Available Control
Technology, control measure commitments submitted in the 2012
AQMP, and other Subpart 4 requirements.

COMMITTEE: Mobile Source Committee, January 23, 2015, Reviewed

RECOMMENDED ACTIONS:
Adopt the attached resolution:
1. Determining that the Supplement to the 24-hour PM2.5 SIP for the South Coast Air

Basin is exempt from the requirements of CEQA; and
2. Approving the attached Supplement to the 24-hour PM2.5 SIP for the South Coast

Air Basin for Submittal into the SIP.

Barry R. Wallerstein, D.Env.
Executive Officer

BB EC:PF:MK

Background
The 2012 AQMP was approved by the SCAQMD Board in December 2012, with
additional amendments approved in February 2013, and was subsequently submitted to
CARB and the U.S. EPA for inclusion into the SIP. That plan demonstrated projected
attainment of the 2006 24-hour PM2.5 National Ambient Air Quality Standards
(NAAQS) (35 µg/m3) by 2014. However, a recent court decision (NatuYal Res. Def.
Council v. EPA, 706 F.3d 428 (D.C. Cir. 2013)) compels U.S. EPA to evaluate the 24-
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Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor

Requirements

BACKGROUND

PM2.5 has four major precursors, other than direct PM2.5 emissions, that may contribute to the

development of the ambient PM2.5: ammonia, NOx, SOx, and VOC. The 2012 AQMP

modeling analysis resulted in a set of ratios that reflect the relative amounts of ambient PM2.5

improvements expected from reductions of PM2.5 precursors emissions. For instance, Table 5-2

in Chapter 5 of the 2012 AQMP demonstrates that one ton of VOC emission reductions is only

30 percent as effective as one ton of NOx for lowering 24-hour PM2.5 concentrations. VOC

reductions are only four percent and two percent as effective as SOx and direct PM2.5

reductions, respectively, on a per ton basis. Thus, VOC controls have a much less significant

impact on ambient 24-hour PM2.5 levels relative to other PM2.5 precursors.

EMISSIONS CONTRIBUTION

While similar relative contributions to PM2.5 have not been developed for ammonia, the mass

contributions of ammonium sulfate and ammonium nitrate are accounted for in the SOx and NOx

contributions. This essentially assumes that PM2.5 formation in the basin is not ammonia

limited with sufficient ammonia in the atmosphere to combine with available nitrates and

sulfates. Under these conditions, ammonia controls are much less effective at reducing ambient

PM2.5 levels than oth?r precursors.

While the 2012 AQMP ammonia emissions inventory was close to 100 ton per day (TPD), the

inventory was highly variable in terms of source contributions and spatial distribution throughout

the Basin. As presented in Table E-1, major sources accounted for 1.7 TPD or less than 2

percent of the Basin inventory. Furthermore, only four major source emitters were noted in the

inventory with the single highest major source accounting for less than 0.50 TPD direct

emissions. All four major sources are located in the western Basin.

TABLE E-1

VOC and Ammonia Emissions Contributions

POLLUTANT ALL SOURCES
(Tons Per Day)(Tons

MAJOR SOURCES
Per Day)

1tELATIVE
CONTRIBUTION

VOC 451' 8.OZ 1.8%

Ammonia 993 1.7z 1.7%

1 2012 AQMP -Appendix III: Base and Future Year Emission Inventory; 2014 Annual Average Emissions by Source

Category in.South Coast Air Basin

2 2013 SCAQMD Annual Emission Reporting

3 ARB Almanac 2013 —Appendix B: County Level Emissions and Air Quality by Air Basin; County Emission Trends

E -1 January 2015



Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor

Requirements

Prior to the 2003 AQMP, significant effort was undertaken to develop inter-pollutant trading

ratios to meet NSR emissions reduction goals. The primary mechanism was to reduce SOx to

offset PM emissions. Aerosol chemical mechanisms embedded in box and regional modeling

platforms where used to estimate the formation rates of ammonium sulfate from local sulfur

emissions to establish a SOx emissions to PM formation ratio. The analyses determined that the

influence of ammonia emissions was spatially varying where coastal-metro zone (west Basin)

trading ratios of SOX to PM valued more than 5:1 per unit SOx emissions to PM, Conversely,

eastern Basin ratios valued 1:1 since ammonia emissions were abundant and all SOx emissions

were likely to rapidly transform to particulate ammonium sulfate. The inter-pollutant trades

made during this time were reviewed by U.S. EPA and were included by reference to the EPA

sponsored Inter-Pollutant Trading Working Group4.

As part of the controls strategy evaluation for future PM2.5 attainment, additional set of analyses

were conducted to test the potential impact of the use of SCR as a NOx control mechanism for

mobile sources in the Basin. The analyses assumed that light as well as heavy duty diesels

would use the control equipment potentially resulting in a 78-85 percent increase in ammonia

from those source categories. The results of the analysis, presented at the September 24, 2010

SCAQMD Mobile Source Committee Meetings, indicated that a 10 TPD increase in ammonia

would result in a net 0.22 µg/m3 increase in regional PM2.5 concentrations. The emissions

mostly followed heavy traffic corridors including freeways and major arterials. Regardless, the

minimal PM2.5 simulated increase from a 10 percent increase in the Basin inventory reflected

the degree of saturation of ammonia in the Basin and minimal sensitivity of changes in ammonia

emissions to PM2.5 production.

During the development of the 2012 AQMP, a sensitivity analysis was conducted to test the

potential impact of using a feed supplement applied to dairy cows on a forecasted basis that

would reduce bovine ammonia emissions by 50 percent. The analysis focused on the Mira Loma

area where more than 70 percent of the Basin's dairy emissions originate. In the sensitivity

analysis a total of 2.9 TPD emissions were reduced from 103 dairy sources, or an average of

0.028 TPD per source (roughly one tenth of major source threshold)6. Since the Mira Loma

monitoring station was embedded among the dairy sources, the reduction of the ground level

emissions resulted in an approximate 0.16 µg/m3 reduction in PM2.5. As in the aforementioned

analyses, the reduction in regional ammonia emissions resulted in a minimal PM2.5 impact per

ton emissions reduced.

and Forecasts 2012 Emissions. NOTE: 2012 AQMP —Appendix III provides 2014 Annual Average of 102 tpd of NH3; the
relative contribution would not change (1.7/102 = 1.7%)
4 "Preliminary Assessment of Methods for Determining Interpollutant Offsets", Coaespondence with Scott Bohning U.S. EPA
Region IX, May 6, 2002.

5 "Impact of Higher On- and Off-road Ammonia Emissions on Regional PM2.5," Item 3, SCAQMD, Mobile Source Committee,
September 24, 2010.
~ "2008 24-hour PM2.5 Model Performance/Preliminary Attainment Demonstration," Item #2, Scientific Technical Modeling
Peer Group Advisory Committee, June 14, 2012.
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A#achment E: CAA, Subpart 4, Section 189(e) And Other Precursor
Requirements

Thus, ammonia controls also have a much less significant impact on 24-hour PM2.5 exceedances

than other precursors. Note however, that the effect on annual PM2.5 levels will be further

evaluated in the 2016 AQMP.

SECTION 189(E)

Clean Air Act (CAA), Title I, Part D, Subpart 4, Section 189(e) states that control requirements

applicable to plans in effect for major stationary PM sources shall also apply to major stationary

sources of PM precursors, except where such sources does not contribute significantly to PM

levels which exceed the standard in the area. According to the U.S. EPA, a major source in a

nonattainment area is a source with emission of any one air pollutant greater than or equal to the

major source thresholds in a nonattainment area. This threshold is generally 100 tons per year

(tpy) or lower depending on the nonattainment severity for all sources. Emissions are based on

"potential to emit" and include the effect of add-on emission control technology, if enforceable

(must be able to show continual compliance with the limitation or requirement).

Major stationary sources of NOx and SOx are already subject to emission offsets (e.g.,

Regulation XX (RECLAIM) and Regulation XII (New Source Review)). Thus, to demonstrate

compliance with CAA Subpart 4, Section 189(e), an analysis was conducted of the emissions of

VOC and ammonia from major stationary sources during rule development of amended Rule

1325 (Federal PM2.5 New Source Review Program) approved by the SCAQMD Governing

Board on December 5, 2014 (http://www.agmd.~;ov/docsldefault-source/A~endas/Governing

Board/2014/2014-dec5-038.pdf?sfvrsn=2). That analysis concluded that VOC and ammonia

from major sources (emitting 100 tpy or greater) contribute less than 2% of the overall Basin-

wide VOC and ammonia emissions (Table E-1), and by extension, do not contribute significantly

to PM levels. Furthermore, both VOC and ammonia are subject to requirements for Best

Available Control Technology (BACT) under existing New Source Review (NSR) at a zero

threshold, so those emission will still be minimized. This analysis was also included in the final

approved staff report for PAR 1325.

!esr~. _ . , , . !~er.~srss.. err.~.~•es~ • . n~s!r~se:rsrr.~:

NEW SOURCE REVIEW

Because ammonia from major stationary sources does not significantly contribute to PM levels

(see Table E-1), ammonia emission sources have not historically been subject to NSR offset

requirements. However, for permitted ammonia sources, SCAQMD Rule 1303 (NSR

Requirements) requires denial of "the Permit to Construct for any relocation, or for any new or

E -3 January 20l S



Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor
Requirements

modified source which results in an emission increase of any nonattainment air contaminant, any

ozone depleting compound, or ammonia, unless BACT is employed for the new or relocated

source or for the actual modification to an existing source." No new major stationary source of

ammonia is expected to be introduced to the region given that these new sources would be

subject to BACT requirements (under SCAQMD Rule 1303 (NSR Requirements), BACT shall be

at least as stringent as Lowest Achievable Emissions Rate (LAER) as defined in the federal

Clean Air Act Section 171(3) [42 U.S.C. Section 7501(3)]). As mentioned above, there are

currently only four major sources of ammonia (emitting more than 100 tons per year) in the

South Coast Air Basin. If these sources were new to the region, they would be subject to BACT

as stringent as LAER and not expected to reach 100 tons per near so as to be classified as a major

source, thus not subject to NSR offset requirements.

However unlikely even if new or modified major sources of ammonia increase ammonia

emissions in the Basin the ammonia contribution from major sources in the South Coast Air

Basin will still not be a significant contributor to PM2.5 levels liven that all current major

sources of ammonia account for less than two percent of the overall ammonia emissions

inventory For instance in the extremelyunlikely event that ammonia emissions from major

sources double, they would still contribute less than five percent of the overall ammonia

inventory.

E -4 January 20l S



ATTACHMENT A
RESOLUTION NO. 12-19

A Resolution of .the South Coast Air Quality Management
District (AQMD or District) Governing Board Certifying the Final Program
Environmental Impact Report for the 2012 Air Quality Management Plan
(AQMP), adopting the Draft Final 2Q12 AQMP, to be referred to after
adoption as the Final 2012 AQMP, and to be submitted into the California
State Implementation Plan.

WHEREAS, the U.S. Environmental Protection Agency (U.S. EPA)
promulgated a 24-hour fine particulate matter (PM2.5) national ambient air quality
standard (NAAQS or standard) in 2006, and 8-hour ozone NAAQS in 1997,
followed up by implementation rules which set forth the classification and
planning requirements for State Implementation Plans (SIP); and

WHEREAS, the South Coast Air Basin was classified as
nonattainment for the 2006 24-hour PM2.5 standard on December 14, 2009, with
an attainment date by December 14, 2014; and

WHEREAS, the U.S. EPA revoked the 1-hour ozone standard
effective June 15, 2005, but on September 19, 2012 issued a proposed call for a
California SIP revision for the South Coast to demonstrate attainment of the 1-
hour ozone standard; and ~,.~

p~~n,~~'
WHEREAS, the 1997 8-hour ozone standard became effective on iy ~

June 15, 2004, with an attainment date for the South Coast of June 15, 2024; and

WHEREAS, the South Coast Air Basin was classified as "extreme"
nonattainment for 8-hour ozone for the 1997 standard with attainment dates by
2024; and

WHEREAS, EPA approved the South Coast SIP for 8-hour ozone on
March 1, 2012; and

WHEREAS, the federal Clean Air Act requires SIPS for regions not
in attainment with the NAAQS be submitted no later than three years after the
nonattainment area was designated, whereby, a SIP for the South Coast Air Basin
must be submitted for 24-hour PM2.5 by December 14, 2012; and

WHEREAS, the South Coast Air Quality Management District has
jurisdiction over the South Coast Air Basin and the desert portion of Riverside
County known as the Coachella Valley; and

1
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WHEREAS, 40 Code of Federal Regulations (CFR) Part 93 requires

that transportation emission budgets for certain .criteria pollutants be specified in

the SIP, and

WHEREAS, 40 CFR Part 93,118(e)(4)(iv) requires a demonstration

that transportation emission budgets submitted to U.S. EPA are "consistent with

applicable requirements for reasonable further progress, attainment, or"

maintenance (whichever is relevant to the given implementation plan submission);

and

WHEREAS, the South Coast Air Quality Management District is

committed to comply with the requirements of the federal Clean Air Act; and

WHEREAS, the Lewis-Presley Air Qualit~~ Management Act

requires the District's Governing Board adopt an AQMP to achieve and maintain

all state and federal air quality standards; to contain deadlines for compliance with

federal primary ambient air quality standards; and to achieve the state standards

and federal secondary air quality standards by the application of all reasonably

available control measures, by the earliest date achievable (Health and Safety

Code Section 40462) and the California Clean Air Act requires the District to

endeavor to achieve and maintain state ambient air quality standards for ozone,

carbon monoxide, sulfur dioxide, and nitrogen dioxide by the earliest practicable

date (Health and Safety Code Section 40910); and

WHEREAS, the California Clean Air Act requires a nonattainment

area to evaluate and, if necessary, update its AQMP under Health &Safety Code

§40910 triennially to incorporate the most recent available technical information;

and

WHEREAS, the South Coast Air Quality Management District

Governing Board is committed to comply with the requirements of the California

Clean Air Act; and

WHEREAS, the South Coast Air Quality Management District is

unable to specify an attainment date for state ambient air quality standards for 8-

hour ozone, PM2.5, and PM10, however, the 2012 AQMP, in conjunction with

earlier AQMPs contains every feasible control strategy and measure to ensure

progress toward attainment and the AQMP will be reviewed and revised to ensure

that progress toward all standards is maintained; and

WHEREAS, the 2012 AQMP must meet all applicable requirements
of state law and the federal Clean Air Act; and

2



WHEREAS, the South Coast Air Quality Management District
Governing Board is committed to achieving healthful air in the South Coast Air
Basin and all other parts of the District at the earliest possible date; and

WHEREAS, the 2012 AQMP is the result of 17 months of staff
work, public review and debate, and has been revised in response to public
comments; and

WHEREAS, the 2012 AQMP incorporates updated emissions
inventories, ambient measurements, new meteorological episodes, improved air
quality modeling analyses, and updated control strategies by the District, and the
Southern California Association of Governments (SCAG) and will be forwarded
to the California Air Resources Board (GARB) for any necessary additions and
submission to EPA; and

WHEREAS, as part of the preparation of an AQMP, in conjunction
or coordination with public health agencies such as GARB and the Office of
Environmental Health Hazard Assessment (OEHHA), a report has been prepared
and peer-reviewed by the Advisory Council on the health impacts of particulate
matter air pollution in the South Coast Air Basin pursuant to California Health and
Safety Code § 40471, which has been included as part of Appendix I (Health
Effects) of the 2012 AQMP together with any required appendices; and

WHEREAS, the 2012 AQMP establishes transportation conformity
budgets for the 24-hour PM2.5 standard based on the latest planning assumptions;
and

WHEREAS, the AQMP satisfies all the attainment deadlines for
federal ambient air quality standards for 24-hour PM2.5 and 1-hour ozone
NAAQS; and

WHEREAS, the 2012 AQMP satisfies the planning requirements set
forth in the federal and California Clean Air Acts; and

WHEREAS, the 2012 AQMP includes the 24-hour PM2.5
attainment demonstration plan, reasonably available control measure (RACM) and
reasonably available control technology (R.ACT) determinations, and
transportation conformity budgets for the South Coast Air Basin; and

WHEREAS, the 2012 AQMP updates the U.S. EPA approved 8-
hour ozone control plan with new measures designed to reduce reliance on the
federal Clean Air Act (CAA) Section 182(e)(5) long-term measures for NOx and
VOC reductions; and

3



WHEREAS, in order to reduce reliance on the CAA Section

182(e)(5) long-term measures, the SCAQMD will need emission reductions from
sources outside of its primary regulatory authority and from sources that may lack,

in some cases, the financial wherewithal to implement technology with reduced air

pollutant emissions; and

WHEREAS, a majority of the measures identified to reduce reliance
on the CAA Section 182(e)(5) long-term measures rely on continued and sustained
funding to incentivize the deployment of the cleanest on-road vehicles and off-

road equipment; and

WHEREAS, the 2012 AQMP includes a new demonstration of 1-

hour ozone attainment (Appendix VII) and vehicle miles travelled (VMT)

emissions offsets (Appendix VIII), as per recent proposed U.S. SPA requirements;
and

WHEREAS, the South Coast Air Quality Management District

Governing Board finds and determines with certainty that the 2012 AQMP is
considered a "project" pursuant to CEQA; and

WHEREAS, pursuant to the California Environmental Quality Act

(CEQA) a Notice of Preparation (NOP) of a Draft Program Environmental Impact

Report (PEIR) and Initial Study for the 2012 AQMP was prepared and released for
a 30-day public comment period, preliminarily setting forth the potential adverse

environmental impacts of adopting and implementing the 2012 AQMP; and

WHEREAS, pursuant to CEQA a Draft PEIR on the 2012 AQMP
(State Clearinghouse Number 2012061093), including the NOP and Initial Study
and responses to comments on the NOP and Initial Study, was prepared and
released fora 45-day public comment period, setting forth the potential adverse
environmental impacts of adopting and implementing the 2012 AQMP; and

WIIEREAS, the Draft PEIR on the 2012 AQNIP included an
evaluation of project-specific and cumulative direct and indirect impacts from the
proposed project and four project alternatives; and

WHEREAS, the AQMD staff reviewed the 2012 AQMP and
determined that it may have the potential to generate significant adverse
environmental impacts; and

WHEREAS, the Draft PEIR on the 2U 12 AQMP has been revised
based on comments received and modifications to the draft 2012 AQMP and all
comments received were responded to, such that it is now a Final PEIR on the
2012 AQMP; and
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WHEREAS, the Governing Board finds and determines, taking into
consideration the factors in §(d)(4)(D) of the Governing Board Procedures, that
the modifications that have been made to 2012 AQMP, since the Draft PEIR on
the 2012 AQMP was made available for public review would not constitute
significant new information within the meaning of the CEQA Guidelines; and

WHEREAS, none of the modifications to the 2012 AQMP alter any
of the conclusions reached in the Draft PEIR on the 2012 AQMP, nor provide new
information of substantial importance that would require recirculation of the Draft
PEIR on the 2Q12 AQNLP pursuant to CEQA Guidelines §15088.5; and

WHEREAS, it is necessary that the adequacy of the Final PEIR on
the 2012 AQMP be determined by the AQMD Governing Board prior to its
certification; and

WHEREAS, it is necessary that the adequacy of responses to all
comments received on the Draft PEIR on the 2012 AQMP be determined prior to
its certification; and

WHEREAS, it is necessary that the AQMD prepare Findings and a
Statement of Overriding Considerations pursuant to CEQA Guidelines §§15091
and 15093, respectively, regarding adverse environmental impacts that cannot be
mitigated to insignificance; and,

WHEREAS, Findings and a Statement of Overriding Considerations
have been prepared and are included in Attachment 2 to this Resolution, which is
attached and incorporated herein by reference; and

WHEREAS, the provisions of Public Resources Code §21081.6 —
Mitigation Monitoring and Reporting -require the preparation and adoption of
implementation plans for monitoring and .reporting measures to mitigate adverse
environmental impacts identified in environmental documents; and

WHEREAS, staff has prepared such a plan . which sets forth the
adverse environmental impacts, mitigation measures, methods, and procedures for
monitoring and reporting mitigation measures, and agencies responsible for
monitoring mitigation measure, which is included as Attachment 2 to the
Resolution and incorporated herein by reference; and

WHEREAS, the South Coast Air Quality Management District
Governing Board voting on this Resolution has reviewed and considered the Final
Program Environmental Impact Report on the 2012 AQMP, including responses to
comments on the Draft Program Environmental Impact Report on the 2012
AQMP, the Statement of Findings, Statement of Overriding Considerations, and
the Mitigation Monitoring and Reporting Plan; and
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WHEREAS, the Draft Socioeconomic Report on the 2012 AQMP
was prepared and released for public review and comment; and

WHEREAS, the Draft Socioeconomic Report for the 2012 AQMP is
revised based on comments received and modifications to the Draft 2012 AQMP
such that it is now a Draft Final Socioeconomic Report for the 2012 AQMP; and

WHEREAS, the 2012 AQMP includes every feasible measure and
an expeditious adoption schedule; and

WHEREAS, the CARB and the U.S. EPA have the responsibility to
control emissions from motor vehicles, motor vehicle fuels, and non-road engines
and consumer products which are primarily under their jurisdiction representing
over 80 percent of ozone precursor emissions in 2023; and

WHEREAS, significant emission reductions must be achieved from
sources under state and federal jurisdiction for the South Coast Air Basin to attain
the federal air quality standards; and

WHEREAS, the formal deadline for submission of the 24-hour
PM2.5 attainment plan is December 14, 2012, and the formal deadline for
submission of the 1-hour ozone SIP revision is expected to be late 2013 or early
2014, but since the emissions inventory and control strategy for ozone has already
been developed for the 2012 AQMP, and attaining the 1-hour ozone standard can
rely nn the same strategy for the 8-hour ozone standard, an attainment
demonstration for the 1-hour ozone standard is included as an Appendix to the
2012 AQMP; and

WHEREAS, the 1-hour ozone attainment demonstration (Appendix
VII) uses the same base year (2008) and future year inventories as presented in
Appendix III of the 2012 AQMP and satisfies the pre-base year offset requirement
by including pre-base year emissions in the growth projections, consistent with 40
CFR § 51.165(a)(3)(i)(C)(1), as described on page III-2-54 of Appendix III of the
2012 AQMP.

WHEREAS the South Coast Air Quality Management District
Governing Board hereby requests that CARB commit to submitting contingency
measures as required by Section 182(e)(5) as necessary to meet the requirements
for demonstrating attainment of the 1-hr ozone standard; and

WHEREAS, the South Coast Air Quality Management District
Governing Board directs staff to move expeditiously to adopt and implement
feasible new control measures to achieve long-term reductions while meeting all
applicable public notice and other regulatory development requirements; and



WHEREAS, the South Coast Air Quality Management District has
held six public workshops on the Draft 2012 AQMP, one public workshop on the
Draft Socioeconomic Report, four public hearings throughout the four-county
region in September on the Revised Draft 2012 AQMP, 14 AQMP Advisory
.Group meetings, 11 Scientific, Technical, and Modeling, Peer Review Advisory
Group meetings, four public hearings in November throughout the four-county
region on the Draft Final 2012 AQMP, and one adoption hearing pursuant to
section 40466 of the Health and Safety Code; and

WHEREAS, pursuant to section 40471(b) of the Health and Safety
Code, as part of the six public workshops on the Draft 2012 AQMP, four public
hearings on the Revised Draft 2012 AQMP, the four public hearings on the Draft
Final 2012 AQMP, and adoption hearing, public testimony and input were taken
on Appendix I (Health Effects); and

WHEREAS, the record of the public hearing proceedings is located
at South Coast Air Quality Management District, 21865 Copley Drive, Diamond
Bar, California 91765, and the custodian of the record is the Clerk of the Board;
and

WHEREAS, an extensive outreach program took place that included
over 75 meetings with local stakeholders, key government agencies, focus groups,
topical workshops, and over 65 presentations on the 2012 AQMP provided; and

WHEREAS, the record of the CEQA proceedings is located at South
Coast Air Quality Management District, 21865 Copley Drive, Diamond Bar,
California 91765, and the custodian of the record is the Assistant Deputy
Executive Officer, Planning, Rule Development, and Area Sources.

NOW, THEREFORE BE IT RESOLVED, that the South Coast Air
Quality Management District Governing Board does hereby certify that the Final
PEIR for the 2012 AQMP including the responses to comments has been
completed in compliance with the requirements of CEQA and finds that the Final
PEIR on the 2012 AQMP, including responses to comments, was presented to the
AQNID Governing Board, whose members reviewed, considered and approved the
information therein prior to acting on the 2012 AQMP; and finds that the Final
PEIR for the 2012 AQMP reflects the AQMD's independent judgment and
analysis; and

BE IT FURTHER RESOLVED, that the District will develop, adopt,
submit, and implement the short-term PM2.5 control measures as identified in
Table 4-2 and the 8-hour ozone measures in Table 4-4 of Chapter 4 in the 2012
AQMP (Main Document) as expeditiously as possible in order to meet or exceed
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the commitments identified in Tables 4-10 and 4-11 of the 2012 AQMP (Main
Document), and to substitute any other measures as necessary to make up any
emission reduction shortfall.

BE IT FURTHER RESOLVED, the District commits to update
AQMP emissions inventories, baseline assumptions and control measures as
needed to ensure that the best available data is utilized and attainment needs are
met.

BE IT FURTHER RESOLVED, the District commits to conduct a
review of its socioeconomic analysis methods during 2013, convene a panel. of
experts, and update assessment methods and approaches, as appropriate.

BE IT FURTHER RESOLVED, the District commits to continue
working with the ports on the implementation of control measure IND-01
(Backstop Measure for Indirect Sources of Emissions from Ports and Port-Related
Sources).

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to enhance outreach and education efforts related to the "Check before
you Burn" residential wood burning curtailment program, and to expand the
current incentive programs for gas log buydown and to include potentially wood
stove replacements working closely with U.S. EPA and other stakeholders.

BE IT FURTHER RESOLVED, that the South Coast Air QualitX
~. ~ a.'l~ Management District Governing Board does hereby direct staff to work in

conjunction with CARB to provide annual reports to U S EPA describi~
progress towards meeting Section 182(e~(5) emission reduction commitments

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, pursuant to the requirements of Title 14
California Code of Regulations, does hereby adopt the Statement of Findings
pursuant to § 15091, and adopts the Statement of Overriding Considerations
pursuant to § 15093, included in Attachment 2 and incozporated by reference; and

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, does hereby adopt the Mitigation
Monitoring and Reporting Plan, as required by Public Resources Code, Section
21081.6, attached hereto and incorporated by reference; and

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board finds that the mobile source control
measures contained in Appendix IV-B are technically feasible and cost-effective
and requests that CARB consider them in any future incentives programs or
rulemaking.
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BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board does hereby direct staff to work with state
agencies and state legislators, federal agencies and U.S. Congressional and Senate
members to identify funding sources and secure funding for the expedited
replacement of older existing vehicles and off-road equipment to help reduce the
reliance on the CAA Section 182(e)(5) long-term measures.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board finds that transportation emission budgets
are "consistent with applicable requirements for reasonable further progress,
attainment, or maintenance (whichever is relevant to the given implementation
plan submission)" pursuant to 40 CFR 93.118(e)(4)(iv).

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to finalize the 2012 AQMP including the main document, appendices, and
related documents as adopted at the December 7, 2012 public hearing.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, whose members reviewed, considered and
approved the information contained in the documents listed herein, adopts the
2012 AQMP dated December 7, 2012 consisting of the document entitled 2012
AQMP as amended by the final changes set forth by the AQMD Governing Board
and the associated documents listed in Attachment 1 to this Resolution, the Draft
Final Socioeconomic Report for the 2012 AQMP; the Final Program EIR for the
2012 AQMP, and the Statements of Findings and Overriding Considerations and
Mitigation Monitoring Plan (Attachment 2 to this Resolution).

BE IT FURTHER RESOLVED, the Executive Officer is hereby
directed to work with CARB and the U.S. EPA to ensure expeditious approval of
this 2012 AQMP for PM2.5 and 1-hour ozone attainment.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP serve as the
SIP revision submittal for the 24-hour PM2.5 attainment demonstration plan
including the RACM/RACT determinations for the PM2.5 standard for the South
Coast Air Basin, and the PM2.5 Transportation Conformity Budgets for the South
Coast Air Basin.

BE IT FURTHER RESOLVED, that the South Coast Air .Quality
Management District Governing Board, requests that the 2012 AQMP (Appendix
VII) serve as the SIP revision submittal for the 1-hour ozone NAAQS attainment
demonstration.
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BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP (Appendix
VIII) serve as the SIP revision submittal for a revised VMT emissions offset
demonstration as required under Section 182(d)(1)(A) for both the 1-hour ozone
and R-hour ozone SIPs for the South Coast Air Basin.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP serve as an
update to the approved 2007 8-hour ozone SIP for the South Coast Air Basin with
specific control measures designed to further implement the 8-hour ozone SIP and
reduce reliance on Section 182(e)(5) long term measures.

BE IT FURTHER RESOLVED, that the 2012 AQMP does not serve
as a revision to the previously approved 8-hour ozone SIP with respect to
emissions inventories, attainment demonstration, RFP, and transportation
emissions budgets or any other required SIP elements.

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to forward a copy of this Resolution, the 2012 AQNIP and its appendices
as amended by the final changes, to CARB, and to request that these documents be
forwarded to the U.S. EPA for approval as part of the California State
Implementation Plan. In addition, the Executive Officer is directed to forward a
copy of this Resolution, comments on the 2012 AQMP and responses to
comments, public notices, and any other information requested by the U.S. EPA
for informational purposes.

Attachments

AYES: Benoit, Burke, Cacciotti, Gonzales, Loveridge, Lyou, Mitchell,
Nelson, Parker, Pulido, and Yates.

NOES: None.

ABSTAIN: None.

ABSENT: Antonovich and Perry.

Dated: / ~ ~ ~- ~ C'l~ --
'~~ ~_ ~

Clerk of the District Board
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ATTACHMENT 1

The Fina12012 Air Quality Management Plan submitted for the South Coast Air
Quality Management District Governing Board's consideration consists of the
documents entitled:

• Draft Fina12012 AQMP (Attachment B) including the following appendices:

■ Appendix I -Health Effects
■ Appendix II -Current Air Quality
■ Appendix III -Base and Future Year Emission Inventory
■ Appendix N (A) -District's Stationary Source Control Measures
■ Appendix IV (B) -Proposed 8-Hour Ozone Measures
■ Appendix IV (C) -Regional Transportation Strategies &Control Measures
■ Appendix V -Modeling &Attainment Demonstrations
■ Appendix VI -Reasonably Available Control Measures (RACM)

Demonstration
■ Appendix VII - 1-Hour Ozone Attainment Demonstration
■ Appendix VIII - VMT Offset Requirement Demonstration

~ Comments on the 2012 Air Quality Management Plan, and Responses to
Comments (November 2012) — (Attachment C)

• Final Program Environmental Impact Report for the 2012 Air Quality
Management Plan (Attachment D)

■ Findings, Statement of Overriding Considerations, and Mitigation
Monitoring and Reporting Plan (Attachment 2 to the Resolution)

• Draft Final Socioeconomic Report for the 2012 Air Quality Management Plan
(Attachment E)

• Changes to Control Measures IND-01, CMB-01, CTS-01 and CTS-04
(Attachment F)



State of California
AIR RESOURCES BOARD

SOUTH COAST AIR BASIN 2012 PM2.5 AND OZONE.STATE IMPLEMENTATION PLANS

Resolution 13-3

January 25, 2013

Agenda Item No.: 13-2-2

WHEREAS, the Legislature in Health and Safety Cade sectifln 39602 has
designated the State Air Resources Board (ARB or Board)'as the air pollution control
agency for al! purposes set forth in federal law;

WHEREAS, the ARB is responsible for preparing the State Implementation Plan
(SIP) for attaining and maintaining the National-Ambient.Air Quality~Standards -
{standards) as required by the federal Clean Air Act (Act) (42 U.S.C. section 7401 et
seq.), and to this end is directed by Health -and Safety Code section 39602 to
coordinate the activities of all local and rEgionaf air pollution control and air quality
management districts districts) as necessary to comply with the Act;

WHEREAS, section 41650 of the Healtf~ and Safety Code requires the ARB to _
approve the nonattainrnent area plan adopted by a district as part of the SIP unless
fhe Board finds, after a public hearing, that the plan does not meet the requirements
of the Act;

WHEREAS, the ARB has responsibility for ensuring that the dis#rids meet their
responsibilities under the Act pursuant to sections 39002, 39500, 39602, and 41650
of the Health ar~d Safety Code;

WHEREAS, tfie ARB is authorized by section 39600 of the Health and Safety Code
to do such acts as may be necessary for the proper'execution of its powers and
duties;

WHEREAS, sections 39595 and 39516 of the Health and Safety Code provide that
any duty may be delegated to~the Board's Executive Officer as the Board deems
appropriate;

WHEREAS, the districts F~ave primary responsibility for controlling air pollution from
non-vehicular sources and for adopting control measures, rules, and regulations to
attain the standards within their boundaries pursuant to sections 39002, 40000,
40001, 40701, 40702, and 41650 ofi the Health and Safety Cade;

teramoto
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Resolution T3-3 2

WHEREAS, the South Coast Air Basin {SCAB or Basin) includes Orange County,
the southwestern two-thirds of Los Angeles County, southwestern San Bernardino
County, and western Riverside County; .

WHEREAS, the South Coast Air Quality Management District (District) is the local
air district with jurisdiction over the SCAB, purs~aanfi to sections 40410 and 40413 of
the Health and Safety Code;

WHEREAS, the Southern California Association of Governments (SCAG) is the
regional transportation agency for the SCAB and Coachella Valley and -has
responsibility for preparing and implementing transportation control measures to
reduce vehicle trips, vehicle use, vehicle miles traveled, vehicle idling and #raffc
congestion far the purpose of reducing motor vehicle emissions pursuant to sections
40460(b) and 40465 of the Health and Safety Code;

WHEREAS, section 40463(b) of the Health and Safety Cade specifies that the
District board must establish a carrying capacity -the maximum level of emissions
which would enable-the-attainment and maintenance of-an ambien# air quality --
standard for apollutant -for the Sough Coast Air Basin with the activE participation of
SCAG;

WHEREAS; the South Coast 2012 Air Quality Management Plan (AQMP) includes
State Implementation Plan {SIP) amendments for fine particulate matter (PM2.5) and
ozone;

WHEREAS, in July 1997, tf~e United States Environmental Profiection Agency
(U.S. EPA} promulgated 24-hour and annual standards far PM2.5 of 65 micrograms
per cubic meter (ug/m3) and 15 ug/ma, respectively;

WHEREAS, in December 2004, U.S. EPA designated the South Coast Air Basin as
nonattainment for the PM2.5 standards;

WHEREAS, in March 2Q07, U.S. EPA finalized the PM2.5 implementation rule
(Rule} which established the framework and requiremen#s that states must meet
to develop annual average PM2.5 SIPs, set an initial attainment date of
April 5, 2010; and allowed for an attainment date extension of up to five years;

WHEREAS, the Rule requires that PM2.5 SIPs include air quality and emissions
data, a control strategy, a modeled attainment demonstration, transportation
conformity emission budgets, reasonably available control measure/reasonably
available technology (RACM/RACY) demonstration, and contingency measures;

WHEREAS, in July 1997, the U.S. EPA promulgated an 8-hour standard for ozone
of 0.08 parts per million (ppm);



Resolution 13-3 3

WHEREAS, on April 15, 2004, U.S. EPA designated the South Coast as
nonattainment for the 0.08 ppm 8-hour ozone standard;

WHEREAS, in 2007, the Distric# and ARB adopted S1P amendments demonstrating
attainment of the annual PM2.5 standard by April 5, 2015, and of the 8-hour ozone ,
standard by December 31, 2023, and submitted the SIP amendments to U.S. EPA;

WHEREAS, in 2009 and 2011, at U.S. EPA's request, ARB provided clarifying
amendments to the annual PM2.5 and 8-hour ozone Sauth Coast SIPs submitted in
2007;

WHEREAS, in 2011, U.S. EPA approved the control strategy, emission reduction
commitment and attainment demonstration fog the annual PM2.5 standard with an
attainment date of,April 5, 2015;

WHEREAS, in 2412, U.S. EPA approved the confrol strategy, emission reduction
commitment acid attainment demonstration for the 8-hour ozone standard-with an

_ - attainment date of June 45; 2Q24; _ - _. _

111/HEREAS, in December 2006, U:S. EPA lowered the 24=hour PM2.5 standard from
65 ug/m3 to 3~ ug/m3;

WHEREAS, effective December 14, 2009, U.S. EPA designated the South Coast Air
Basin as nonattainment for the 35 ~g/m3 PM2.5 standard;

WHEREAS, an March 12, 2012, U.S. EPA issued a memorandum that provided
further guidance on the development of SIPs specific to -the 35 ug/m3 PM2.5
standard and se# an initial attainment date of December 14, 2014, with a provision
for an attainment date, extension of up to five years;

WHEREAS, the 2012 AQMP Plan iden#des directly-emitted PM2.5, ni#rogen oxides
(N~x), sulfur oxides {SOx} and volatile organic compounds (VOC) as PM2.5
attainment plan precursors consistent with the Rule;

WHEREAS, the emission seductions contained in the 2012 AQMP for PM2.5
attainment rely on adopted regula#ions and on new or revised District control
measures;

WHEREAS, the 2012 AQMP's new PM2.5 measures include further strengthening of
the District's wood burning curtailment program, outreach, and incentive programs;

WHEREAS, in accordance with section 172(b)(2} of the Act, the 2012 AQMP
identifies 2014 as the most expeditious attainment date for the 2~-hour PM2.5
standard;



Resolution 13-3 4

WHEREAS, the attainment analysis. in the 2012 AQMP demonstrates that the
24-hour PM2.5 standard will be met throughout the Basin by the proposed 2014
attainment date;

WHEREAS, consisten# with section 172(c)(3} of the Act, the 2012 AQMP includes a
comprehensive, accurate, current inventory of emissions data for directly emitted
PM2.5 and PM2.5 precursors: oxides of nitrogen. (NOx), reactive organic gases
(ROG), sulfur oxides (SOx}, and ammonia (NH3);

WHEREAS, consistent with section 172(c) of the Act, the 2012 AQMP demonstrates
the implementation of RACM/RACY for direct PM2.5 and the area's refevanf PM2.5
precursors;

WHEREAS; consistent with section 172(c)(9) of the Act; the 2012 AQMP includes
contingency measures that provide extra emissions reduc#ions that go into effect
without further regulatory action if-the area fails to make attainmen# of the 24-hour
PM2.5 standard an time;

WHEREAS, consistent with section 176 of the Act, the 2012 AQMP establishes
transportation conformity emission budgets, developed in consultation befinreen the
District, ARB~staff, transportation agencies, and U.S. EPA, that' conform to the
attainment emission levels;

WHEREAS, the approved commitment for emission reductions is for total aggregate
reductions that may be achieved through the measures identified in the S1P,
alternative measures or incentive programs, and actual emission decreases that
occur;

WHEREAS, the approved commitment for emission reductions allows for the
substitution of reductions of one precursor for another using relative PM2.5
reductions values identified- by the District;

WHEREAS, section 182(e)(5) of the Act provides that SIPs for extreme ozone
nonattainment areas may rely in part upon the development of new technologies or
the improvement of existing technologies;

WHEREAS, the approved SIP includes commitments to achieve additional
reductions from advanced technology as provided for in section 1$2(e)(5) of the Act;

WHEREAS, in the Federal Register (Volume 77 Fed.Reg. 12674 at 12686
(March 1, 2012)) entry approving the ozone elements of the South Coast 8-hour
ozone SIP, U.S. EPA stated that measures approved under section 182(e}(5) may
include those.that anticipate future technological developments as weld as those that
require complex analyses, decision making and coordination among a number of
government agencies;



Resolution '! 3-3 5

WHEREAS, the 20'~ 1 revision to the 8-hour ozone SIP included .State commitments
to develop, adopt, and submit contingency measures by 2020 if advanced
technology measures do not achieve planned reductions;

WHEREAS, the 20 2 AQMP includes actions to develop and put into use advanced
transformational technologies to fulfill in part the approved SIP commitment for the
Act section 1$2(e)(5} reductions;

WHEREAS, these actions describes[ in the 2012 AQMP as seventeen mobile
measures (five on-road measures, five off-road measures, and seven advanced
technology measures),~are consistent with U.S. EPA's interpre#ation of 182(e}(5)
used in the approval of the South Coast 8-hour ozone SIP (77 Fed.Reg. 12674 at
12686 {March 1, 2012));

WHEREAS, Qn November 6, 1991, U.S. EPA designated the South Coas#Air Basin
an extreme nonattainment area far the 'I-hour ozone standard with an attainment
date of no later than November 15, 2010;

_ _ __ __

WHEREAS, in 2000 ARB submitted the 1999 Amendment to the South Coast 1997
AQMP, collectively called the 1997/1999.SIPrevision, which included {ong-term
measures pursuant to section 185(e)(5);

WHEREAS, in 2000 U.S. EPA approved the 1997/1999 revision to the South Coast
1-hour ozone SIP;

WHEREAS, in 2003 ARB submitted a revision to the South Coast 1-hour ozone SIP;

WHEREAS, in 2009 U.S. EPA disapproved the attainment demonstration in the
2003 revision;

WHEREAS, on February 2, 2011, the Ninth Circuit Court of Appeals remanded
U.S. EPA's 2009 final action on the 2003 South Coast 1-hour ozone 51P and
directed U.S. EPA to take further action to ensure that the State develop a plan
demonstrating attainment of the 1-hour ozone standard, consistent with Clean Air
Act requirements;

WHEREAS, on January 7, 2013, U.S. EPA issued a SIP call for the State to submit,
within 12 mon#hs of the effective date of the SEP, call, a SIP revision demonstrating .
attainment of.the ~-hour ozone standard in the Basin;

WHEREAS, the 2012 AQMP's 1-hour ozone attainment demonstration relies on
adopted state and local regulations, along with new local regulations including
continued implementation of the approved 8-hour ozone SIP to reduce emissions
by 2022;



Resolution 13-3 6

WHEREAS, the 1-hour ozone attainment demonstration also reties upon section
182(e)(5} provisions for future reductions from developing new technologies or
improving existing technologies;

WHEREAS, the actions to implement advanced technology measures for the
approved 8-hour ozone SIP also describe actions to implement advanced
technology measures for the 1-hour ozone attainment demonstration;

WHEREAS, .section 182(e)(5) of the Act requires contingency measures be
submitted no later than three years prior to the attainment year in the event that the
anticipated long-term measures approved pursuan# to section 182(e)(5) do not
achieve planned reductions needed for aftaining the 7-hour ozone standard;

WHEREAS, section 782{e}(5) contingency measures in the approved SIP meet the
requirements for attainment contingency measures because section 182(e)(5) is not
relied on for emission reductions prior to November 15, 2000;

-- WHEREAS, the 2092 AQMP demonstrates the Basin will attain the 1-hour ozone . _ .
standard by 2022;

WHEREAS, consistent with section '!72(c}(3) of the Act, the 2012 AQIVIP includes a
comprehensive, accurate, current inventory of emissions data for precursors of
ozone: oxides of nitrogen (NOx} and reactive organic gases (ROG);

WHEREAS, consistent with section 172(c) of the Act, the 2012 AQMP demonstrates
the implementation of RACM/RACY for NOx and ROG;

WHEREAS, section 'i82(d){1)(a) of the Act requires ozone nanattainment areas
classified as severe and extreme to submit a vehicle miles traveled (VMS offset
demonstration sowing no increase in motor vehicle emissions between the base
year in the Act 1990 Amendments and the area's attainment year;

WHEREAS, in February 2071, the Ninth Circuit Court of Appeals held that section
182(d)(1)(a) of the Act requires additional transportatior~ control strategies and
transpo►~ation control measures to offset vehicle emissions whenever they are
projected to be higher than if base year VMT had not increased;

WHEREAS, the Ninth Circuit Court of Appeals remanded the approval of the 2007
8-hour ozone SIP VMT emissions offsets demonstration to U.S. EPA;

WHEREAS, in September 2012, U.S. EPA proposed to withdraw its final approvals,
and then disapprove, SIP revisions submitted to meet the section 182(d)(1}(a) VMT
emissions offset requirements for the U.S. EPA approved South Coast Air Basin
1-hour and 8-hour ozone plans;



Resolution 13-3 7

WHEREAS, in Augus# 2012, U.S. EPA issued guidance entitled "Implementing
Clean Air Ac# Section 182(d)(1)(A): Transportation Control Measures and
Transportation Control Strategies to Offset grov►~h in Emissions Due to Growth in
Vehicle Miles Traveled";

WHEREAS, consistent with the requirements of section 182(d)(1){A) as specified by
the Ninth Circuit Court of Appeals ruling in 2011 and with U.S. EPA guidance in
2012, and in response to U.S. EPA's September 2012 proposal, the 2012 AQMP
includes a VMT offset demonstration for both 1-hour and 8-hour ozone plans;

WHEREAS, fhe 2072 AQMP -also includes a second VMT emissions. offset
demonstration for 8-hour ozone that meets an alternative VMT offset methodology
proposed by U.S. EPA;-

WHEREAS, the California Environmental Quality Act (CEQA) requires that no
project which may have significant adverse environmental impacts be adopted as
originally proposed if feasible alternatives or mitigation measures are available to
reduce or eliminate such impacts;

WHEREAS, pursuant to California Environmental Quality Act (CEQA), the District
prepared a Program Environmental Impact Report (EIR) for the 2012 AQMP
that was released for. a 45-day public review and comment period from
September 7, 2012 to October 23, 2012, and in the Final Program EIR the Dis#rice
responded to the 13 comment letters received;

WHEREAS, the District's Final Program EER identified potentially significant and
unavoidable project-specific adverse environmental impacts to air quality (CO and
PM10 impacts from construction activities), energy demand, hazards (associated
with accidental release of liquefied natural gas during transport), water demand,
noise (from construction activities) and traffic (construction activities and operations},
as well as potentially significant cumulative adverse impacts to air quality
{construction), energy demand, hazards and hazardous materials, hydrology and
water quality, noise, and transportation and traffic;

WHEREAS, the District Governing Board adopted a Statement of Findings and a
Statement of Overriding Considerations finding the project's benefits outweigh the
unavoidable adverse impacts, as well as a Mitigation Monitoring Plan;

WHEREAS, federal law set forth in section 110(1) of the Act and Title 40, Code of
Federal Regulations (CFR), section 51.102, requires that one or more public
hearings, preceded by at least 30 days notice and opportunity for public review,
must be conducted prior to adopting and submitting any SIP revision to U.S. EPA;

WHEREAS, as required by federal law, the District made the 2012 AQMP available
for public review at least 30 days before the District hearing;



Resolution 13-3 8

WHEREAS, following a public hearing on December 7, 2012, the AQMD Governing
Board voted to approve the 2012 AQMP including the 24-hour PM2.5 plan, the
8-hour ozone advanced technology actions and the 1-hour ozone plan;

WHEREAS, on December 20, 2012, the District transmitted the 2012 AQMP to ARB
as a S1P revision, along with proof of public notice publication, and environmental
documents in accordance with State and federal law; and

WHEREAS, the Board finds that:

1. The 2012 AQMP meets the applicable planning requirements established by
the Act and the Rule for 24-hour PM2.5 SIPs, and inc4udes the required air
quality and emissions data, modeled attainment demonstrations,
RACM/RACY demonstra#ions, new source review, transportation conformity
emission budgets, and contingency measures;

2. The existing 2007 PM2.5 SIP, including benefits of ARB's adopted mobile
source control measures, combined with the new District control measures
identified in the adopted 2012 AQMP will provide the emission reductions
needed for meeting the 24-hour PM2.5 standard by the December 14, 2014,
attainment date;

3. The~20'12 AQMP identifies contingency measures that will achieve additional
emission reductions, beyond those relied on in the attainment demonstration,
in the event that the South Coast Air Basin does not attain the 24-hour PM2.5
standard by 2Q14;

4. Th.e 2012 AQMP meets applicable ~Olanning requirements established by the
Act for 1-hour ozone SIPs, and includes the required air quality and emissions
data, modeled attainment demonstrations, new source review and
RACM/RACY demonstrations;

5. The 2x12 AQMP VMT offset demonstrations meets the section 182(d){1}(a)
VMT offset requirements for both the 1-hour ozone and the 8-hour ozone plans;
and

6. ARB has reviewed and considered the Final EIR prepared by the District and
comments presented by interested parties, and find there are no additional
feasible mitigation measures or alternatives within ARB's pov4rers that would
substantially lessen ar avoid the project-specific impacts identified.

NOW, THEREFORE, BE IT RESOLVED the Board hereby approves the South
Coast 2012 AQMP as an amendment to tl~e SIP, excluding those portions not
required to be submitted to U.S. EPA under federal law, and directs .the Executive
Officer to forward. the 2072 AQMP_as approved to U.S. EPA for inclusion in the SIP
to be effective, for purposes of federal law, upon approval by U.S. EPA.
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BE IT FURTHER RESOLVED that the Board commits to develop, adopt, and
submit contingency measures by 2Q19 if advanced technology measures do not
achieve planned reductions as required by section 182(e)(5){B}.

BE IT FURTHER RESOLVED that the Board directs 'the Executive Officer to work
with the District and U.S. EPA and take appropria#e action to resolve any
completeness or approvability issues that may arise regarding the SIP submission.

BE IT FURTHER RESOLVED that the Board aufihorizes the Executive Officer to
include in the S!P submittal ar~y technical corrections, clarifications, or additions that
may be necessary to secure U.S. EPA approval.

BE IT FURTHER RESOLVED that the Board hereby certifies pursuant to
40 CFR section 51.102 that the District's 2012 AQMP was adopted after notice and
public hearing. as required by 44 CFR section 51.102.

I hereby certify that the above is a true and correct
copy of Resolution 13-3, as adapted by the
Air Resources Board.

~~~
Tracy Jensen, C rk of the Board
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January 31, 2014 
 
VIA E-MAIL – rpasek@aqmd.gov 
 
 
Mr. Randall Pasek, Ph.D. 
Planning Manager, Off-Road Section 
Mobile Source Division 
Science and Technology Advancement 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 

 
Re: Comments on South Coast Air Quality Management District Proposed Rule 4001 — 

Maintenance of AQMP Emission Reduction Targets at Commercial Marine Ports 
 
Dear Mr. Pasek and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB”) and the City of Los 
Angeles acting by and through their respective Harbor Departments (“COLA”), and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
comments on the South Coast Air Quality Management District’s (“District”) recently published 
draft “Proposed Rule 4001 – Maintenance of AQMP Emission Reduction Targets at Commercial 
Marine Ports” (“PR 4001”), which attempts to implement “Stationary Source Measure IND-
01—Backstop Measures for Indirect Sources of Emissions from Ports and Port-related 
Facilities” (“Measure IND-01”) in the 2012 Air Quality Management Plan for the South Coast 
Air Basin (“AQMP”). 

As the District is well aware, the Cities have been dedicated, innovative, and effective 
leaders in the efforts of public agencies to improve air quality despite the fact that we have no air 
quality regulatory authority or control over emissions sources.  The potential of additional 
regulation by the District in the form of PR 4001 on the ports of Long Beach and Los Angeles 
(“Ports”) brings significant uncertainty that will have broad negative effects on the goods 
movement industry and the economy as a whole, and destroys the voluntary, collaborative 
partnership among the Cities, industry and all of the air agencies that has led to unparalleled 
emission reductions.  PR 4001 raises questions of fairness and unacceptable delegation of 
responsibility from federal, state and local air regulators to individual cities. 
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The Cities have previously commented on, and objected to PR 4001 and Measure IND-
01, and have expressed our grave concerns about the District’s rulemaking approach, attempting 
to craft an ostensible “backstop rule” that would regulate the Cities and their respective Ports in 
an unprecedented manner.  This letter provides the Cities’ comments on PR 4001 and the 
District’s Preliminary Draft Staff Report (“PDSR”) for PR 4001 and concludes that: 

I. The substance of Measure IND-01 and PR 4001 is deeply flawed from technical, 
jurisdictional, legal, and public policy perspectives, in ways that cannot be cured; 

II. District is acting beyond its authority to adopt PR 4001; 

III. The procedural process for development, public participation and adoption of 
Measure IND-01 and PR4001 is similarly flawed under both state and federal law; 
and 

IV. Measure IND-01 and PR 4001 fail the requirements for inclusion in a State 
Implementation Plan (SIP) under the federal Clean Air Act and applicable state law 
and their existence within the SIP threatens the its success. 

 
Each of these four conclusions is explained in detail below. 
 

I. SUBSTANTIVE FLAWS IN PR 4001 
 

A. There Is No Demonstrated Need for PR 4001 
 
 The District has failed to and cannot provide any demonstration of “need” or justification 
for either Measure IND-01 or PR 4001.  The District’s persistent demand for the Cities – and the 
Cities alone – to be subjected to a redundant rule to “backstop” existing and effective emission 
regulations, reduction plans and policies is arbitrary, discriminatory, and remains unjustified by 
evidence or legal authority. 
 
 We respectfully point out that the District previously proposed a “port backstop rule” as a 
“Mobile Source Measure MOB-03” (“Measure MOB-03”) as part of the District’s 2007 Air 
Quality Management Plan, although Measure MOB-03 included as regulated parties, the port-
related emission sources.  However, following the Cities’ objections to that similarly-unjustified 
proposal, the California Air Resources Board (“CARB”) excluded the Port-related emission 
reduction targets and the proposed MOB-03 “backstop” measure from the 2007 SIP.  Despite 
that rejection, and despite its repeated and manifest failure to demonstrate any legitimate need 
the District  introduced an even more unjustified form of backstop that targets the Cities alone, in 
the form of PR 4001. 
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 Implementation of PR 4001 would transform the Cities’ voluntary San Pedro Bay Ports 
Clean Air Action Plan (“CAAP”) into the District’s mandatory regulation of the Cities.  The 
CAAP was a voluntary cooperative effort of Cities and all of the air regulatory agencies 
(including the District, CARB and the United States Environmental Protection Agency 
(”USEPA”) designed to encourage the industry operators of emission sources to go beyond 
regulation.  PR 4001 would improperly and illogically subject the Cities to the District’s 
regulation for industry’s failure to achieve anticipated emissions reductions from equipment not 
operated, owned or controlled by the Cities, or even to the potential loss of federal and state 
funding for emission reduction measures if the PR 4001 is adopted and included in the SIP and 
approved by the USEPA. 
 

As the Cities have previously shown, there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard. PR 4001 is unnecessarily 
duplicative of regulations already in place for port-related sources.1  This violates the federal 
Clean Air Act and State of California Health & Safety regulations that require SIP provisions to 
be “necessary.”   The Ports’ 2012 air emissions inventories show that diesel particulate emissions 
(DPM) have been reduced by 80% over the seven year period between 2005 and 2012, exceeding 
the commitments we made for 2014 and 2023 in the CAAP.  Further, the Cities estimate that by 
2014, 98% of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur 
as the result of regulations adopted by CARB and the International Maritime Organization 
(IMO).2  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ CAAP. 

 
B. A  VMEP Should Be Used To Achieve Reductions Rather than Rulemaking 

 
 To the extent the District may be seeking to ensure the emission benefits of the Cities’ 
voluntary vessel speed reduction incentive program, there is a more appropriate and focused 
method in the form of the USEPA’s policy and guidance for the Voluntary Mobile Source 

                                                 
1 The term “port-related sources” may occasionally be used in this letter, merely for convenience and consistency 
with usage of that colloquial term by the District, as shorthand for the range of discrete sources of air emissions, 
mostly mobile, which happen to operate at or near the geographic boundaries of the respective Ports.  The Ports 
themselves, however, are “non-operating ports” and therefore not “sources” of emissions, and there is no statutory 
reference to anything called “port-related sources” for purposes of air quality regulation.  The Cities are 
governmental entities having jurisdiction over defined geographic areas, like the District, and are no more the 
“sources” of emissions than is the District. 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Emission Reduction Program (VMEP).  This USEPA policy provides an established process to 
grant SIP credit for emission reductions resulting from voluntary mobile source measures that go 
beyond existing regulations.  The VMEP approach was intended for exactly the type of 
successful voluntary program such as the Cities’ landmark CAAP, and should be used to account 
for the 2% of port-related emissions not currently backstopped by regulation.    Use of the VMEP 
would allow the continuation of a successful voluntary approach that has industry support 
eliminating the risk of cargo diversion that would be caused by the uncertainty inherent in the ill-
conceived regulatory structure of PR 4001. 
 

The USEPA’s established VMEP process that was conceptualized for programs such as 
the Cities’ vessel speed reduction incentive program and other CAAP measures is a feasible and 
preferable alternative to PR 4001 as it will accomplish the objectives sought by Measure IND-01 
and PR 4001 and ensure that the emissions reductions achieved by the program are credited in 
the SIP.  Further, a VMEP, which can be implemented by a memorandum of understanding, will 
achieve the same emissions reductions while allowing grant funds to continue to remain 
available for actions going beyond regulations and will do so in a collaborative manner.  It will 
also encourage other port partners, as well as cities and regions throughout the nation, to develop 
and pursue innovative voluntary programs and solutions that best fit their needs to improve air 
quality and public health.  The Cities are open to discussing mechanisms, contractual or 
otherwise, by which the Cities and the District can formalize a VMEP to ensure the voluntary 
emission reductions are maintained in future years. 
 

C. PR 4001 Emissions Reduction Target Methodology is Flawed 
 
Table 5 of the District’s Preliminary Draft Staff Report shows the overall combined 2014 

target emission reduction of 75% resulting from the application of the Cities’ CAAP 2014 
emissions reduction goals for NOx, SOx, and DPM compared to the CAAP 2005 baseline, but 
fails to specify a mechanism to harmonize the AQMP inventory values with the Cities’ reported 
air emissions inventories.  Furthermore, the use of a fortuitous similarity in ‘percent reduction’ 
cannot be the basis of any type of backstop rule. 
 

Since the 2012 Final AQMP emissions inventory uses a baseline year of 2008 that 
includes the Cities’ 2008 emissions inventories, the 2005 baseline emissions should be replaced 
with the more appropriate 2008 emissions estimates to determine the overall PM2.5 equivalent 
emissions reduction target.  Based on the Cities’ calculation, using the District staff’s 
methodology, by applying the CAAP reduction factors to the 2008 baseline inventory, the 
overall combined target PM2.5 equivalent emission reduction is 68%, as shown in the following 
table: 
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Emissions Inventory NOx SOx PM2.5 PM2.5Eq
(tons per day) 

CAAP 2005 Baseline1, 3 87.45 33.39 4.73 28.54 
Ports Combined 2008 Total Port-Related 
Emissions2, 3  78.6 25.5 3.7 22.7 
CAAP 2014 Reduction4 22% 93% 72%* ----- 
2014 Estimated Inventory3 68.21 2.34 1.32 7.34 
Overall PM2.5 Equivalent Reduction Between 2008 and 2014 68% 
1 From Table 2 of Preliminary Draft Staff Report for PR 4001 
2 From Table 3 of Preliminary Draft Staff Report for PR 4001 
3 2005 and 2008 emissions are based on the Ports’ 2011 emission estimation methodologies. 
4 CAAP 2014 Bay-Wide Standards emission reduction goals for NOx, SOx and DPM  
*Please note that that the CAAP 2014 emission reduction goal of 72% is for DPM, not for PM.   
 

In determining the 2014 emission reduction targets for PR 4001, District staff applied the 
Basin-wide percent reductions from 2008 to 2014 and 2019 to the Cities’ 2008 inventory to 
arrive at the forecasted net emissions reduction percentages of 75% for 2014 and 2019 (page 11 
of Preliminary Draft Staff Report).  This approach is not appropriate because the Basin-wide 
percent reductions are based on an inventory of emissions from overall sources (including non-
port-related) in the South Coast Air Basin (SCAB).  Therefore, the approach taken in PR 4001, is 
not directly applicable to what the Rule describes as “port-related emissions.”  Since the SCAB 
estimates include emissions from what the District erroneously describes as the “port-related 
source” categories, as well as sources operating elsewhere in the SCAB, the 75% emission 
reduction target specific to the ports of Long Beach and Los Angeles is questionable.  As an 
example, SCAB-specific emissions from heavy-duty vehicles includes emissions from all heavy-
duty trucks operating in the basin, including those associated with construction activities, public 
fleets, utility, intrastate, interstate, and drayage trucks, while the ports-specific heavy-duty truck 
emissions inventory only includes activity and emissions associated with port-related drayage 
trucks. 

 
It is also important to note that the District’s December 2013 Preliminary Draft Staff 

Report for PR 4001 erroneously assumes that PM2.5 emissions are equivalent to diesel particulate 
matter (DPM) emissions.  The Cities’ 2014 CAAP emission reduction goal of 72% is specific to 
DPM, not PM2.5 as assumed in the calculation of the PM2.5 equivalent emissions reduction goal of 
75%.  Each of the Port’s annual air emissions inventories separately estimate DPM and PM2.5.  
As shown in their annual reports, the resulting emissions of DPM and PM2.5 are not equivalent.  
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Please refer to Table 8.4 of the Port of Long Beach 2012 Air Emissions Inventory Report3 and 
Table 9.4 of the Port of Los Angeles 2012 Inventory of Air Emissions Report4.   

 
 A comparison of the PM2.5 equivalent factors used in the 2007 AQMP , 2012 AQMP, and 
PR 4001 shows that there is inconsistency in how the PM2.5 equivalent factors were derived and 
applied, as shown in the table below: 
 
  PM2.5 Equivalent Factors 

 VOC NOx PM2.5 SOx 
2007 AQMP 0.04 0.10 1.00 1.52 
2012 AQMP 0.02 0.07 1.00 0.53 
PR 4001  NA 0.07 1.00 0.53 

 
 In the 2007 AQMP, emissions reductions were simulated between 2005 and 2014, 
whereas for the 2012 AQMP, emissions reductions were simulated between 2008 and 2014. In 
the 2007 AQMP, the effect of each pollutant precursor’s reduction on the 2014 
PM2.5concentration was considered on an annual basis, while the 2012 AQMP considers 24-hour 
PM2.5concentrations.  Also, the 2007 AQMP used the annual PM2.5 concentration which was  
based on the average concentrations from all air monitoring stations in the South Coast Air 
Basin, while the 2012 AQMP only uses the average from six regional locations—Riverside-
Rubidoux, Downtown Los Angeles, Fontana, Long Beach, South Long Beach, and Anaheim.  
The Basin-averaged conversion factors resulting from the 2007 analysis were submitted as part 
of the 2007 SIP (Appendix C, of the CARB staff report, “PM2.5 Reasonable Further Progress 
Calculations”) and were approved by the USEPA.  
 

In addition, PR 4001(c)(6) defines “PM2.5 Equivalent” as “the aggregate of the NOx, 
SOx, and PM2.5 emissions (in tons per day) as defined by the following formula provided in the 
Final 2012 AQMP: 
 

PM2.5 Equivalent = 0.07 * NOx + 0.53 * SOx + 1.0 * PM2.5 
 
 The formula provided in PR 4001 does not reflect the PM2.5 equivalent formula provided 
in the Final 2012 AQMP, which includes emissions of VOCs in the calculation.  In PR 4001, 
without explanation, the District has erroneously “dropped” the contribution of VOC from the 
PM2.5 equivalent formula, although the District’s emissions modeling simulation shows VOCs as 
a contributing factor. 
 
                                                 
3 Port of Long Beach 2012 Air Emissions Inventory. www.polb.com/emissions 
4 Port of Los Angeles 2012 Inventory of Air Emissions. www.portoflosangeles.org/environment/studies_reports.asp 
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 Given that there have been several revisions to the PM2.5 equivalent calculations, the text 
and formulae used in PR 4001 for those calculations do not appear consistent with previous 
approaches to such determinations.  Prior to proceeding any further with PR 4001, the Cities 
request a scientific technical evaluation and obtain confirmation from the USEPA that the 
revised PM2.5 equivalent factors and formula to calculate PM2.5 equivalent emissoins used in the 
2012 AQMP and in PR 4001 are appropriate. 
 

D. PR 4001 Fails to Provide an Accurate and Appropriate Definition of Emissions 
“Shortfall” 

 
PR 4001 would require the Cities to develop and submit an emissions reduction plan 

(“Plan”) identifying control strategies to eliminate some potential future “shortfall” in attainment 
of reduction targets.  The proposed rule, however, fails to identify the environmental baseline or 
other parameters that would be required in order for the Cities or the District to determine the 
extent of any emissions “shortfall” to be addressed in the potential Plan.  Under PR 4001, the 
existence of a “shortfall” would appear to be the necessary prerequisite to trigger some 
responsive action on the part of the Cities, but the draft text of PR 4001 fails to provide for a 
timely and objective process to ascertain when and whether such a “shortfall” may have arisen. 
 

The term “shortfall” first appears in the proposed rule in paragraph (d)(1)(A), where it 
appears to call for a Plan to report on progress in “meeting the shortfall.”  However, that would 
appear to be inconsistent with the structure of the proposed rule, i.e., under PR 4001, the District 
cannot require the Cities to submit an emissions reduction plan unless and until the annually-
reported emissions reductions “show that the percent reduction in PM2.5 from the baseline 
emissions is less than the reduction target” of 75% (Paragraph (e)(1)B)).  There would not be any 
“shortfall” identified until that time; therefore, it would be premature and illogical to require the 
Cities to submit a Plan that “reports the progress in meeting the shortfall.” 

 
To the limited extent that the draft text of PR 4001 describes the shortfall that might 

trigger the need to prepare a Plan, the provisions for annual estimating or reporting of the 
emissions appear imprecise and vague.  Also, paragraph (f) appears to contemplate that once a 
“shortfall” is determined to exist in one year, then the District could demand a revised Plan in 
following years if targets still are not met.  What happens if the shortfall is “corrected” in 
subsequent years and targets are again being met? 

 
PR 4001 fails to provide for any process for review or appeal of a possible District 

“determination” that a “shortfall” has occurred.  PR 4001 fails to provide adequate time for the 
Cities to prepare a Plan, if required, or adequate time or procedures for the Cities to study the 
proposed Plan, to conduct environmental review of the Plan, or to conduct public hearings and 
gather input on any Plan that may be deemed to be appropriate if PR 4001 is properly triggered. 
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Development of a Plan should not be mandated if any eventual determination of an 
emissions “shortfall” is due to reasons outside of the Cities’ control.  As previously stated, by 
2014, the emissions sources ostensibly targeted by PR 4001 are already controlled by state, 
federal, and international regulations.  Should there be a shortfall in attaining the emissions 
targets, it will likely be due to factors not caused or controlled by the Cities, and not due to any 
action or derelictions on the part of the Cities or their tenants or users.  The obligation to go 
through a burdensome process to prepare and approve a new Plan or to take active measures to 
make up for a shortfall in meeting emission reduction targets should not fall on the two Cities.  
The Cities are independent governmental entities who are not directly producing emissions or 
otherwise directly responsible for the targeted emissions or for the attainment of emission 
targets.  The Cities are certainly not air agencies created by federal or state law with specific 
regulatory authority to control emissions. 
 

E. PR 4001 Improperly Provides for Moving Emissions Reduction Targets 
 

PR 4001 paragraph (c)(4) defines the “Emissions Target” as the “emissions forecast that 
is based on the Ports’ 2008 baseline emissions forecasted for a specific year as provided in 
Appendix IV-A page IV-A-36 of the Final 2012 AQMP.”  This definition is confusing, as it is 
assumed that this reference is contained in the Final 2012 AQMP.  In the description of this 
measure in Appendix IV, page IV-A-36, only projected levels of NOx, PM2.5, and SOx are 
shown for calendar years 2014 and 2019.  However, PR 4001 and the District’s Preliminary 
Draft Staff Report discuss a 75% reduction in PM2.5 equivalent emissions in 2014 compared to 
2008 baseline levels.  Again, there is a clear inconsistency between PR 4001 and the text of 
Measure IND-01 as actually approved by the District’s Governing Board. 

 
PR 4001 paragraph (e)(2) requires the District’s Executive Officer to review the 

reduction target based on the latest information available including future year emission 
estimates in the 2016 AQMP and purports to allow the Executive Officer, by July 1, 2017 to 
“update,” if necessary, the emission reduction target.  This provision is unauthorized by IND-01 
or any other rule, regulation, plan or statute, and would unlawfully vest apparently unfettered 
power on the Executive Officer to change the previously-approved reduction targets.  By 
what authority would these targets be “revised” in the future?  Under what objective standards?  
What public process would the District’s Executive Officer need to follow in order to “develop” 
a proposed amendment to PR 4001 changing the targets?  What environmental review/public 
outreach processes would be required before the Executive Officer could change the reduction 
targets and how would the environmental/socioeconomic impacts of such changes be addressed?  
How would such a moving target affect the Cities, the port communities, tenants, users, and the 
existing plans and policies which have proven effective in attaining the agreed and approved 
reduction targets? 
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F. The Processes For Development, Approval and Disapproval of Emission Reduction 
Plans Are Flawed 

 
In the event the emissions reduction targets are not met, PR 4001 requires the Cities to 

submit an Emissions Reduction Plan “to address the emission reduction ‘shortfall’.”  In addition, 
PR 4001 dictates the public processes of other government agencies: “…the Ports shall conduct 
at least one duly noticed public meeting before the Plan is presented to each respective Board of 
Harbor Commissioners for approval.”  This is an improper attempt by the District to control and 
dictate the exercise of “discretion” conferred on the Boards of Harbor Commissioners regarding 
their own notice, agenda setting, public hearing procedures and substantive decision making 
processes under their own applicable governing laws and rules.  Neither the District’s staff nor 
its Governing Board can require approval of the District’s desired measures or override the 
discretion of the Board of Harbor Commissioners including decisions related to the management 
of the port or how port resources are allocated.   

 
Moreover, if the Board of Harbor Commissioners disagrees that a Plan is required or 

specific terms of a Plan requested by the District, what process is provided for resolution of such 
disagreements?  Under what authority would PR 4001 purport to allow the District’s Executive 
Officer, acting alone, without even District Governing Board authority, to “disapprove” a Plan or 
compel a Plan to be approved by the Cities’ own governing authorities?  Although the Cities 
dispute that the District can compel or disapprove a Plan at all due to conflicting governmental 
authority, certainly such approval or disapproval of any Emission Reduction Plan cannot be at 
the sole discretion of a single District staff member.   
 

G. PR 4001 Would Violate Constitutional Requirements of Due Process 
 

PR 4001 also raises several questions regarding violations of Due Process.  As noted 
above, PR 4001 would unlawfully purport to vest the District’s Executive Officer with unilateral 
authority to “approve” or “disapprove” a Plan submitted by the Cities, without any process for 
public hearing, review by the District Board, or other guarantees of procedural due process for 
those concerned about such actions.  PR 4001 also improperly fails to provide any requirement 
that the Executive Officer must make “findings” of “non-compliance” with some provision of 
paragraph (f)(1) of PR 4001, or that the Executive Officer’s decisions must be based on some 
reasonable and objective standards. 

 
PR 4001 fails to provide for the District giving the Cities any particular notice or 

justification for disapproval of a Plan, or any process for the Cities to seek review or appeal of 
the District’s disapproval. 
 

What would be the procedure if the PR 4001 triggered the obligation of the Cities to 
prepare a Plan, and the Cities duly submitted a Plan, but the District (either by its Executive 
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Officer or its Hearing Board) “disapproved” the Plan (per paragraph (f)(2)(C))?  The Cities 
would apparently be required to submit a revised Plan within 60 days of the disapproval; 
however, that time would not be sufficient for the Boards of Harbor Commissioners and their 
staffs to prepare a new revised Plan, to hold new “public meetings” and gather public input, or 
otherwise take meaningful action on the revised Plan.  PR 4001 fails to provide adequate time or 
process for the Boards of Harbor Commissioners to prepare, conduct CEQA review and public 
outreach, or to consider and approve a new revised Plan within the arbitrary 60 day time frame 
set by the rule. 
 

H. PR 4001 Improperly Changes the Definition of “Feasibility” In Control Strategies 
and Alternatives 

 
 PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Measure 
IND-01 as adopted by the District Governing Board.  Instead, PR 4001 (at paragraph (c)(1)) has 
changed the limitations on the proposed obligations of the Cities to achieve additional emissions 
reductions under PR 4001.  Previously, the proposed rule was described as requiring the Cities to 
“propose additional emission reduction methods …[but only] to the extent cost-effective 
strategies are technically feasible and within the Ports’ authority.”  PR 4001 has inexplicably 
omitted (at several points) the prior limitation on the Cities’ potential obligations to measures 
that are “technically feasible.”  Again, this is not consistent with the text of Measure IND-01 or 
any other legal or regulatory authority identified by the District.   
 

The Cities assert that feasibility must be defined as technically, operationally, 
commercially, financially, and legally feasible, and within the legal and jurisdictional authority 
of the Cities.  Further, the District must acknowledge that feasibility is also subject to the Cities’ 
and their Boards of Harbor Commissioners’ own legal and trustee obligations as governmental 
agencies under their City Charters and applicable laws. 
 

The District also fails to show how it expects the Cities as governmental agencies to 
legally overcome the same doctrines of international and federal preemption that prevent the 
District from regulating mobile sources such as ocean-going vessels, rail locomotives and trucks.  
If the District intends that the Cities shall be compelled to pay incentives for District programs if 
they are unable to legally regulate mobile sources, then again this raises the jurisdictional 
conflict with the Cities’ Boards’ independent governmental discretion and legal obligations to 
manage their properties and revenues to serve Tidelands purposes for the benefit of the State.  In 
this era of ever diminishing resources and increased competition the District is seemingly 
ignoring the lawful obligations of the Cities’ Boards and insisting they place District priorities 
(which they themselves cannot legally accomplish) before the established responsibilities of the 
respective City Boards.   
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I. The PR 4001 Enforcement Scheme is Unconstitutionally Vague and Impermissible 
 

PR 4001 does not describe how the District would determine the “consequences” for 
violation of PR 4001, nor does it identify how it would determine the sufficiency of the Cities’ 
efforts to manage activities within the Ports.  If the Cities were deemed to be in violation simply 
because the District may choose to “disapprove” a Plan or revised Plan, under what legal 
authority would the District purport to sanction the Cities in the event of some perceived 
“violation”? 

 
PR 4001 fails to provide objective standards appropriate for the District to judge the 

sufficiency of any plans or measures proposed by the Cities to achieve the emission reduction 
targets.  The proposed rule fails to provide sufficient detail at paragraph (f)(2)(F)(iii) as to what 
the consequence would be if the District were to disapprove a City’s revised Plan.  Also, the 
reference here that the Cities “shall be in violation of this Rule…” must be clarified. 

 
Similarly, the terse discussion of the Variance and Appeal Process outlined in paragraph 

(g)(1) and (2) of PR 4001 is vague and fails to identify criteria or the process for the Cities to 
petition the District Hearing Board for a variance.  PR 4001 also fails to explain the outcome 
should the District grant a variance.   

 
Both Measure IND-01 and PR 4001 are unconstitutionally vague in their failure to 

explain exactly what fines, penalties or other administrative enforcement would be imposed on 
the Cities in the event that targets are missed or the District’s Executive Officer disapproves a 
plan.  The District also fails to explain how it purports to impose penalties or corrective action 
against another governmental entity for failure of private third party emissions sources to achieve 
emissions reductions that such other governmental entity is also preempted from regulating. 

 
The District has failed to show any constitutional or statutory basis for requiring a 

governmental entity to devote public resources, pay exactions, administrative fines or suffer 
penalties for pollution caused by private entities.  Similarly, the District has not shown any 
authority for PR 4001’s attempt to shift onto the Cities liability for emission shortfalls by other 
parties assigned AQMP emissions reduction responsibility.  The District has failed to show how 
PR 4001 would not violate constitutional limitations requiring exactions or penalties imposed on 
a party to be reasonably related to and proportional to the party’s deleterious public impacts.  
This is especially true when PR 4001 only applies to the Cities, which are non-operating ports, 
while failing to include all parties involved in the CAAP including the other air agencies that 
jointly sponsored the CAAP, or actual owners and operators of emission sources.  The District 
also fails to define how it would allocate liability to COLB versus COLA, when they are two 
separate legal entities with independent Boards as decision makers that may approve different 
Plans or no Plan at all.  In any event, neither City is in direct control of the actual emissions 
sources and rudimentary principals of justice require that they should not be burdened with 
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sanctions, penalties, or Plan-writing responsibilities to cure the “shortfalls” of others or to act as 
a delegated air regulator that has no such authority. 

 
J. PR 4001 Fails to Consider Legal Limits on Grant Funding 

 
In the Cities’ actual operating experience, demonstration that proposed activities go 

beyond, rather than merely comply with, enforceable regulations, is a basic requirement in both 
state and federal grant funding applications.  The District has claimed that its adoption of PR 
4001 as an enforceable rule or regulation would not prevent the Cities from continuing to be 
eligible for the types of grant funding that the Cities have used successfully to fund emission 
reduction programs.  However, the District has failed to provide legal citation in support of how 
the governmental agencies typically funding such programs might continue to legally fund 
activities for the purpose of complying with existing mandates, without violating constitutional 
limits prohibiting payment to comply with the law as “gifts of public funds.”   
 

K. Reporting Requirements under PR 4001 are Excessive 
 

PR 4001 paragraph (f) requires annual revisions to the Emission Reduction Plan.  This is 
new and excessive regulation, well beyond backstopping achievement of 2014 targets, and is 
duplicative, unnecessarily burdensome, and has not been sanctioned or in any way approved by 
the District’s Governing Board.  Even CARB in its state oversight over the District’s plans, only 
requires three-year updates to the AQMP.  Furthermore, PR 4001 is placing greater air quality 
regulatory burden on the Cities (and their Ports) than the federal government places on AQMD 
or other air agencies. 

 
L. Annual Emission Inventory Requirements under PR 4001 are Inappropriate and 

Vague  
 

PR 4001 paragraph (d) outlines requirements for annual emissions reporting.  An initial 
inventory for 2014 would be required by November 2014 “from all port-related sources for the 
2014 calendar year based on actual activity information available prior to November 1st of the 
calendar year and projected activity information for the remainder of the year.”  Although 
Distract staff indicated that specific requirements for this November 2014 submittal would be 
provided, neither the rule nor the accompanying Staff Report list any specifics.  The Cities will 
incur additional costs based on this requirement to prepare a 2014 inventory based on incomplete 
data in November 2014.   

 
The majority of the sources tracked in the Cities’ current emission inventories of port-

related sources are not owned, operated or controlled by the Cities.  Therefore, emissions 
inventories that will be used to evaluate compliance with PR 4001 should only include those 
port-related sources over which the Cities have direct control. 
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II. LACK OF AUTHORITY 
 

A. PR 4001 is NOT Consistent with the District’s Governing Board Approved Control 
Measure IND-01  

 
 Control Measure IND-01 provided a description of the Cities’ successful CAAP and its 
various emissions reduction goals:  “This AQMP Control Measure is designed to provide a 
“backstop” to the Ports’ actions to provide assurance that, if emissions do not continue to meet 
projections, the Ports will develop and implement plans to get back on track, to the extent that 
cost effective and feasible strategies are available.”  (Final 2012 AQMP Appendix IV-A, page 
3).  PR 4001, by contrast, describes its purpose differently:  “The purpose of this rule is to 
establish actions to be taken in the event that emissions from port-related sources do not meet the 
emission targets assumed in the Final 2012 Air Quality Management Plan for the purpose of 
meeting the federal 24-hour PM2.5 standard in 2014 and maintenance of attainment in subsequent 
years” (PR 4001 paragraph (a)).  District Staff has apparently drafted PR 4001 so as to eliminate 
the references in Measure IND-01 as adopted by the District’s Governing Board to backstopping 
the Cities CAAP targets to the extent cost effective and feasible strategies are available and has 
replaced that “backstop control measure” with a traditional regulation by the District to meet 
District-set targets.    
 
  In addition, the District Staff (apparently without Board approval) has changed the 
concern from assuring “the attainment demonstration” for 2014 PM2.5 emission targets (as 
described in the 2012 AQMP) to add “maintenance of the air quality standard in subsequent 
years.”  (PR 4001 paragraph (a)).  This change adds a new undefined and open-ended element 
into PR 4001 that is not consistent with Control Measure IND-01 as publicly adopted by the 
District’s Board in February 2013. Most importantly, to the extent the provisions of PR 4001 
vary in purpose and scope from Measure IND-01, they are not authorized by the District 
Governing Board.  

 
B. The District Fails to Show Any Basis to “Indirectly” Regulate Mobile Sources or 

Delegate Authority Without Clean Air Act Waivers from the USEPA 
 
The District has failed to show any constitutional or statutory basis for attempting to 

regulate mobile sources “indirectly” that it is preempted from regulating directly.  The District’s 
use of the term “port related sources” appears to be a euphemism for “mobile sources” that may 
be located at or operate at the areas governed by the Cities.  “Mobile sources” of emissions are, 
of course, generally beyond the limited regulatory authority conferred by the Legislature on local 
or regional districts.  (e.g., Health & Safety Code § 40001(a); also see, 76 Ops. Cal. Atty. Gen. 
11 (1993); 75 Ops. Cal. Atty. Gen. 256 (1992); 74 Ops. Cal. Atty. Gen. 196 (1991); 73 Ops. Cal. 
Atty. Gen. 229, 234-35 (1990).)   
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The District has failed to show any authority for attempting to regulate mobile sources by 

making another governmental entity that lacks any air regulatory authority its agent for 
enforcement of its desired mobile source emission reductions.  (See, e.g., Association of 
American Railroads et al. v. South Coast Air Quality Management District et al., 622 F.3d 1094, 
1096 (9th Cir. 2010), invalidating several train-idling emissions rules enacted by the District, on 
the basis of federal preemption under the Interstate Commerce Termination Act of 1995 
(ICCTA).)  Moreover, the District does not have mobile source regulatory authority itself to 
delegate, as it does not have a waiver under the Clean Air Act from the USEPA.  The District 
should instead work on stronger regulations from USEPA or CARB, which does have certain 
USEPA waivers to regulate mobile sources.   

 
PR 4001 impermissibly requires the Cities to become air pollution control agencies, 

responsible for “achieving” reductions of emissions that are actually from other private parties 
that operate or control equipment largely used in goods movement within the geographic 
boundaries of the Cities.  There is no statutory or other legal basis for imposing such a 
requirement on another governmental agency.  For example, does this mean that a city that has a 
significant number of factories or refineries within its borders becomes a stationary source and 
indirect source for those emissions?  Evidently the District does not distinguish between 
“operating ports” such as the Port of Charleston, S.C., which actually operates the terminals 
within the port, and “non-operating ports” such as the Cities, which are landlords that do not 
operate the marine terminals and other facilities within the harbor districts. 

 
The emission reduction plan required by PR 4001 strongly resembles the State 

Implementation Plan requirements of the Clean Air Act (42USC§7410). Specifically PR 
4001(f)(1)(A)(i) states, “…Ports shall engage [CARB, USEPA and the District] to discuss legal 
jurisdiction and authority to implement potential strategies to address the shortfall…” Based on 
the Clean Air Act, the enforcing agency should be the state of California through CARB and the 
District; however, PR 4001 places the burden of enforcement of emission reductions on the 
Cities.  Based on this, if the port-related sources don’t meet the emission reduction target 
specified by PR 4001, it should be the District and/or CARB that are responsible for preparing 
and enforcing the emission reduction plan against the emissions sources.  If the District insists 
that the Cities prepare an emission reduction plan, then the plan must be subject to the limits on 
authority, preemption and feasibility issues described above.  Further, USEPA, CARB and the 
District should provide funding to the Cities to support programs for incentives, since the Cities 
will no longer have available grant funding for voluntary programs.   
 

C. PR 4001 Violates Cities’ Charter Authorities and Tidelands Obligations 
 
Control Measure IND-01 and PR 4001 are illegal, abusing the District’s limited statutory 

power in an unprecedented manner that exceeds its authority.  There is no legal precedent or 
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authority for the District’s attempted regulation of the Port Authorities of the Cities, or the 
District’s imposition of an arbitrary, unnecessary and discriminatory rule on the Cities,  and 
thereby dictate the Cities’ governing Boards of Harbor Commissioners’ (“Boards”) decisions 
regarding the exercise of their police power authority, the management of their respective 
properties and expenditures of the Cities in order to satisfy the District-defined targets for a 
single district within the State.   

 
PR 4001 acknowledges that funding will be necessary to implement a plan to satisfy 

District targets, but fails to provide District funds or specify the source of such funds.  The 
District cannot legally compel the Cities’ Boards to make expenditure of Tidelands Trust 
revenues for the purpose of incentives or funding emission reduction programs as contemplated 
in District enforcement activity under PR 4001.  Such proposed unfettered District authority 
would unlawfully supplant the trustee judgment and legal obligations of the Cities to operate the 
port properties and their revenues solely for the benefit of the entire State of California under the 
Tidelands Trust doctrine (promoting maritime commerce, navigation and fisheries) rather than 
for limited municipal or a single District’s purposes. 

 
Worse yet, PR 4001 proposes that a single District Executive Officer acting alone (rather 

than the District’s full Governing Board) would wield the sole discretion to approve or 
disapprove the independent jurisdictional decisions of the Boards regarding conditions they 
impose on their properties or expenditures of their Harbor Revenue Funds, violating the 
Tidelands Trust and the Cities’ charters. 

 
D. There is No Statutory Authority for District to Impose PR 4001 On Cities 

 
The District has failed to cite any statutory authority for regulating the Cities—

governmental entities—as purported “sources” of emissions. As the Cities have repeatedly 
explained, neither the Cities nor the Ports are “sources” of emissions—direct, indirect, or 
otherwise.  The District has not provided any authority that would support the District’s 
attempted characterization of the Cities, or the Ports, as “indirect sources” of emission, solely 
based on the confluence of distinct privately-owned activities, vessels, vehicles, equipment, and 
uses within the geographic area and jurisdiction of the respective Ports. 

 
“An air pollution control district, as a special district, ‘has only such powers as are given 

to it by the statute and is an entity, the powers and functions of which are derived entirely from 
the Legislature.’” (74 Ops. Cal. Atty. Gen. 196 (1991)[citations omitted].)  “No matter how 
altruistic its motives, an administrative agency has no discretion to promulgate a regulation that 
is inconsistent with the governing statutes.”  (Terhune v. Superior Court (1998) 65 Cal.App.4th 
864, 874.)  The District has failed to cite any statute or grant of authority from the Legislature for 
the proposed PR 4001. 
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Under the District’s 2007 Air Quality Management Plan, a proposed “Port Backstop 
Rule” was proposed as a “Mobile Source Measure MOB-03” that defined the operators of marine 
terminals and rail yards, as well as the Cities, as indirect sources, Measure IND-01 and PR 4001 
inexplicably exclude the operators of the mobile sources that had been in MOB-03 and instead 
propose to regulate and punish solely the Cities, effectively insulating from responsibility, the 
private sector entities that do own, operate and control the equipment producing the emissions. 

 
The District Staff has previously referred to a clearly erroneous, overbroad interpretation 

of Health & Safety Code §§40716 (a)(1); 40440 (b)(3), as potential authority for attempting to 
justify Measure IND-01 and PR 4001 as forms of indirect source review, as applied to the Cities. 
However, such lax interpretations apparently ignore the Legislature’s explicit limitations on any 
such “indirect source” regulatory authority—precluding application of PR 4001 against the 
Cities (e.g., Health & Safety Code § 40716(b):  “Nothing in this section constitutes an 
infringement on the existing authority of counties and cities to plan or control land use, and 
nothing in this section provides or transfers new authority over such land use to a district.”)  

 
Similarly, any District reliance on Health & Safety Code § 40440 is clearly misplaced. 

The introductory clause of § 40440(b)(3), for example, states that indirect source controls must 
be “[c]onsistent with Section 40414.”  Importantly, Health & Safety Code §40414 [specifically 
governing the District] states: “No provision of this chapter shall constitute an infringement on 
the existing authority of counties and cities to plan or control land use, and no provision of this 
chapter shall be interpreted as providing or transferring new authority over such land use to 
either the south coast district, the Southern California Association of Governments, or the state 
board.”  Not only does this provision apply generally to Chapter 5.5 [governing the District] but 
it is also specifically referenced in § 40440(b)(3), leaving little doubt that any District rule 
related to indirect source controls may not overreach or infringe on the Cities’ police power to 
control land use in their jurisdictions or Tidelands Trustee duties for benefit of the State. 

 
Finally, the District Staff’s reference to two cases involving the very distinct “indirect 

source review” adopted by the San Joaquin Valley APCD is misplaced.  Those cases, California 
Building Industry Association  v. San Joaquin Valley Air Pollution Control District, 178 Cal. 
App. 4th 120 (2009) and Nat’l Ass’n of Home Builders v. San Joaquin Valley Air Pollution 
Control District, 627 F. 3d 730 (9th Cir. 2010), involved quite different circumstances and a 
distinct and specific statute permitting an indirect source review program and in-lieu fees to be 
imposed on new construction sites.  The holdings of those cases were narrow, and based on the 
nature of the emission sources being regulated.  “Because the court’s approval of the rule 
depended on the nature of the source being regulated, mobile non-road construction equipment, 
indirect sources are not categorically permissible after NAHB.”  (39 ECOLOGY LAW 
QUARTERLY 667 (2012).)  Those cases are thus irrelevant, and do not support District Staff’s 
assertion of some authority for the District to impose rules on the Cities under the guise of 
Measure IND-01 or PR 4001. 
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III. PROCEDURAL FLAWS  
 

A. General Comments 
 

The PR 4001 developmental and procedural process is on an accelerated timeline that is 
unusually short for a rule of this unprecedented nature that has generated such controversy and 
so many unanswered questions from other public agencies and stakeholders.  The District should 
provide a comprehensive rule development schedule, including key milestones of staff report 
revisions, staff report analyses, workshops, workgroup meetings, etc. and provide the 
stakeholders, and the public adequate time for review and comment after release of actual 
substantive information necessary to evaluate the proposed rule.  

 
Instead, the District was late with release of the actual text of PR 4001, not releasing it 

until November 26, 2013.  The text of the PR 4001 is severely lacking explanation of many 
material elements, leaving continued unanswered questions that had been posed literally for 
years, even under the development of Measure IND-01 and early working group consultation 
meetings.  The Preliminary Draft Staff Report for PR 4001 offers little help, as the Staff Report 
does not contain technical data and analyses necessary for a complete review.  The PR 4001 
Preliminary Staff Report lacks substance and does not meet important specificity requirements 
(see specific comments below related to the Preliminary Staff Report). 

 
Lastly, the District’s environmental assessment of the PR 4001 has also been extremely 

flawed and we incorporate by reference the comment letters previously submitted by the Cities 
on the Notice of Preparation and Recirculated Notice of Preparation under the California 
Environmental Quality Act, which are attached hereto. 
 

B. The District’s Preliminary Draft Staff Report on PR 4001 Fails to Comply With 
Statutory Requirements for Rule Adoption  
 

 The District’s December 2013 Preliminary Draft Staff Report fails to comply with 
statutory requirements for rule adoption as discussed below. 
 

1. Non-compliance with Health & Safety Code § 40440.5 – Notice of Proposed 
Action:   

 
The District must give public notice of the Board hearing to consider PR 4001 not less 
than 30 days prior to the hearing date, and must include specified information in that 
Notice:   
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(a) A “summary description of the effect of the proposal” as required by Section 
40725(b);  

(b) Description of the air quality objective of the rule, and reasons for the rule;   
(c) A list of supporting information and documents relevant to the PR 4001, and any 

environmental assessment; and  
(d)  A statement that a staff report on the proposed rule “has been prepared” and the 

contact information to obtain that staff report.5   
(e) The statutes further specify the required contents of the Staff Report that must be 

prepared and made available at least 30 days prior to the hearing date: 
 
Whenever the proposed rule or regulation will significantly affect air quality or 
emissions limitations, the staff report shall include the full text of the proposed 
rule or regulations, an analysis of alternative control measures, a list of reference 
materials used in developing the proposed rule regulation, an environmental 
assessment, exhibits, and draft findings for consideration by the District 
Governing Board pursuant to Health & Safety Code §40727.  Further, if an 
environmental assessment is prepared, the staff report shall also include social, 
economic, and public health analyses. 

 
2. Non-compliance with Health & Safety Code § 40727 – Required Findings:   

 
Before the District’s Board could approve the PR 4001, it would need to make the 

findings required by Section 40727 (and to provide the public with sufficient 
information/substantial evidence in the record to support those mandatory findings).  The 
District’s Preliminary Draft Staff Report (December 2013) fails to satisfy these 
requirements.  The findings must address: 

 
(a)  “necessity” – Since PR 4001 is by definition a “backstop” measure intended to 

address emissions issues that are not currently a problem (and which are not shown 
to be likely to occur), it is inherently difficult for the District to make such a finding 
of “necessity” for the rule (also see the detailed discussion demonstrating the 
District’s failure to demonstrate “necessity” for PR 4001 set forth above). 
Moreover, the District Governing Board found Measure IND-01 necessary in the 
2012 AQMP, but not PR 4001, as stated in the Staff Report. 
 

                                                 
5 This wording indicates that the Staff Report must already be prepared before the Notice of the Board meeting 
goes out.  If the District intends to rely upon the “Preliminary Draft Staff Report” issued in December 2013, it would 
be deficient because that PDSR fails to include all of the information required by statute. 
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(b)  “authority” – As pointed out above, the District has failed to demonstrate its legal 
authority for PR 4001, if any.  By what authority can the District “delegate” (or 
“foist”) its own responsibilities for regulating air quality emissions onto the Cities?  
The District cites no authority for imposing a rule on independent governmental 
agencies to take specific land use, environmental, or fiscal actions (fees, tariffs, etc.)  
Also, the District fails to address the statutory limitations on its authority in Health 
& Safety Code § 40414:  the District may not infringe on the existing authority of 
Cities to plan or control land use.  
 

(c) “clarity” – The lack of clarity in the draft text of PR 4001 is addressed throughout 
this comment letter. In addition, the lack of clarity in PR 4001 is exemplified in the 
circular argument of PR 4001(d)(2)(A) and PR 4001(f)(1)(D). PR 4001(d)(2)(A) 
specifies that that, in the case of triggering an Emission Reduction Plan, the Port 
shall report the progress in meeting the shortfall “based on the process developed 
pursuant to subparagraph (f)(1)(D).” However PR 4001(f)(1)(D) specifies the 
Emission Reduction Plan “shall provide a process for submittal of progress reports 
toward eliminating the emission reduction shortfall pursuant to subparagraph 
(d)(2)(A).”  
 

(d)  “consistency” –PR 4001 is inconsistent with Measure IND-01; it is also 
inconsistent with the CAAP and the Cities’ general plans, harbor area plans, 
transportation management plans, etc, as well as state Tidelands Trust policies.  In 
addition, PR 4001 is inconsistent with, and preempted by federal laws (e.g., 
ICCTA; FAAAA) and regulations of IMO (MARPOL / APPS) as well as federal 
regulations of trucks, locomotives, etc..  Also, PR 4001 is inconsistent with the 
California Clean Air Act and the statutory limitations on the regulatory authority of 
the District, and further is inconsistent with CARB polices. 

 
(e) “nonduplication” – PR 4001 would unnecessarily – by definition – duplicate and 

“backstop” existing plans and policies such as CAAP and the aforementioned 
regulations; 

 
(f)  “reference” – The District has failed to demonstrate what law or court decision is 

purportedly being implemented by PR 4001. 
 

3. Non-compliance with Health & Safety Code § 40727.2 – Written Analysis of 
Rule:  

 
Does the District contend that its Preliminary Draft Staff Report satisfies this 

requirement that it produce a written analysis of PR 4001?  If so, it fails to comply with 
§ 40727.2(e).  The Preliminary Draft Staff Report only indicates that the technical impact 
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assessment is underway.  Without the Impact Assessment section, the staff report is 
incomplete.  The Impact Assessment section must include the District’s explanation of 
differences between PR 4001 and existing guidelines, such as in CAAP or AQMP, as 
well as address regulation cost effectiveness, including costs beyond mere control 
equipment costs. 

 
4. Non-compliance with Health & Safety Code § 40440.8 – Assessment of 

Socioeconomic Impacts of PR 4001: 
 

This requirement is also imposed by Section 40428.5, and the need for such a 
socioeconomic analysis was addressed, at least in brief, in the NOP comment letter.  The 
Preliminary Draft Staff Report (page 18) erroneously describes the likely socioeconomic 
impacts of PR 4001 as being limited to the Cities’ costs incurred for emissions 
forecasting and reporting.  This grossly understates the likely impacts, including impacts 
of additional control measures that could be required under PR 4001 impacting the entire 
use and economic viability of the Ports.  The staff report must include a socioeconomic 
assessment and must certainly address the threat of diversion resulting from potential 
undefined, regulatory-mandated, emission control measures.  The Preliminary Draft Staff 
Report erroneously suggests that “a detailed assessment cannot be made at this time” and 
should be deferred, which is in violation of the statutory requirement.  The Staff Report 
also indicates that a socioeconomic assessment will be made available 30 days prior to 
the public hearing.  The significant potential impact and novel nature of this rule warrants 
a 60 day review period of the socioeconomic assessment. 
 

5. Non –compliance with Health & Safety Code § 40440.8(b)(4) – Alternatives to 
PR 4001:   

 
The socioeconomic assessment must address “the availability and cost-

effectiveness of alternatives to the rule.”  (§ 40440.8(b)(4))  However, the Preliminary 
Draft Staff Report fails to even mention any “alternatives” to the Rule, much less to 
evaluate the availability and cost-effectiveness of alternatives, such as VMEP. 

 
6. Non-compliance with Health & Safety Code § 40440(c):  “Cost-effectiveness”   
 

The District failed to demonstrate that the adoption of PR 4001 would comply 
with the requirement of Section 40440(c) that all of the District’s rules “are efficient and 
cost-effective...”  Also, Section 40703 requires the District to make available to the 
public, and requires the Board to make findings, as to the cost effectiveness of control 
measures, and similarly Section 40922 requires the District to consider “the relative cost 
effectiveness of the [control] measure...”  The District has not done so. 
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C. Additional Analysis is Required Before Rule Development Can Proceed 
 

The Cities have put into place a voluntary program with documented air quality 
improvements in the face of economic growth. It is AQMD’s responsibility to perform a 
regulatory impact assessment documenting that PR 4001 will not reverse voluntary gains made 
by the Cities and endanger future programs.  This includes the analysis of lost grant funding that 
would have otherwise been available to fund equipment replacement and other emissions 
reductions, due to conversion of voluntary program to regulation. 

 
 

D. The District Must Acknowledge and Respond to All Comments Submitted on 
Measure IND-01 and PR 4001 
 
The draft findings in the next staff report must acknowledge and respond to all comments 

submitted on Measure IND-01 and PR 4001, including all comments on the environmental 
assessment such as the Notice of Preparation and Initial Study for PR 4001. 
 

IV. FAILED REQUIREMENTS FOR SIP INCLUSION 

 
The District has claimed that adoption of PR 4001 is necessary to ensure SIP credit for the 

Cities’ voluntary emission reduction programs.  However, neither this Proposed Rule nor its 
precursor, “Control Measure IND-01” can be justified on this pretext, and neither PR 4001 nor 
Measure IND-01 meet the criteria for SIP inclusion.  The Cities have raised significant technical, 
jurisdictional, constitutional and other legal concerns with Measure IND-01 and PR 4001, as set 
forth in public comment letters sent to the District during the 2012 AQMP adoption process and 
PR 4001 development process, which are provided as attachments. 

 
A. Measure IND-01 and PR 4001 Violate Health & Safety Code § 39602 

 
Measure IND-01 and PR 4001 violate California Health & Safety Code § 39602, which 

provides that the SIP shall only include those provisions necessary to meet the requirements of 
the Clean Air Act.  The Cities have shown that there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard.  PR 4001 is duplicative of 
regulations already in place and effectively reducing emissions from  port-related sources.  As 
noted above, the Cities estimate that in 2014, 98% of the PM2.5 equivalent emission reductions 
that PR 4001 seeks to “backstop” will occur as the result of regulations adopted by CARB and 
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the IMO.6  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ Clean Air Action Plan.   

 
More importantly, there are significant legal questions regarding the District’s attempt to 

invoke “ indirect source review” as authority to impose a new rule on governmental agencies.  
PR 4001 clearly infringes upon, and potentially usurps the Cities’ authority to plan and control 
land use and exercise police power, in contravention of Health & Safety Code §§ 40716(b) and 
40414, and compels compliance and punishes them for non-achievement of emissions targets for 
equipment the Cities do not own, control or operate, and are preempted from regulating. 

 
B. The District Failed to Timely Submit Proposed “Control Measure IND-01” to 

CARB for Public Consideration and Approval As Part of the SIP Submitted to 
USEPA on January 25, 2013 
 
Under CAA section 110(l), SIP revisions must be adopted by the State, and the State 

must provide for reasonable public notice and hearing prior to adoption.  EPA cannot approve 
Measure IND-01 as part of the SIP because the District did not approve and forward IND-01 in 
time for CARB to follow the process for public consideration and State adoption required by 
CAA Section 110(1) and California Health and Safety Code Section 41650 for SIP submissions, 
and CARB failed to do so.   

 
Under 40 CFR 51.102(d), reasonable public notice in this context refers to at least 30 

days. Similarly, Health and Safety Code Section 41650 provides for a public hearing that would 
allow public comment as to whether the SIP meets the requirements of the CAA.  By resolution 
dated January 25, 2013, CARB approved the District’s 2012 AQMP and directed the executive 
officer of CARB to submit the AQMP to the USEPA for inclusion in the SIP.  However, at the 
time of the January 25, 2013 CARB action, Measure IND-01 was not part of the AQMP.  
Because the District Governing Board adopted the AQMP without Measure IND-01 on 
December 7, 2012, and in fact, did not adopt Measure IND-01 until February 1, 2013, the 
January 25 CARB action did not constitute approval of Measure IND-01 which had not yet been 
submitted to CARB for consideration.   

 
The documents attached to CARB’s February 13, 2013 SIP submittal to the USEPA 

include the December 7, 2012 resolution by the District Governing Board and the December 20, 
2012 District letter to CARB transmitting the approved SIP, which pre-dated the District 

                                                 
6 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Governing Board’s approval of Measure IND-01.  Inexplicably, without the required public 
notice or public hearing and adoption by the CARB Governing Board, the submitted SIP 
includes the addition of Measure IND-01.  Until this procedural error is corrected, and the Cities 
and the public are given the opportunity to comment at a public hearing, and CARB is able to 
properly consider proposed Measure IND-01 at such a properly-noticed public hearing, Measure 
IND-01 is not properly before the USEPA and cannot be approved as part of the SIP. 
 

C. The Many Flaws of Measure IND-01 and PR 4001 Harm Rather Than Help the SIP 
 

As a result of the above-mentioned extensive technical, jurisdictional, constitutional, 
statutory and other legal problems, inclusion of IND-01 in the SIP and attempted implementation 
through PR 4001 creates unnecessary risks of disputes and legal challenges to the AQMP and 
SIP.  The unprecedented nature and legal and jurisdictional conflicts of PR 4001 and Measure 
IND-01 require significant explanation of the legal underpinnings of the Measure.  Instead a 
single paragraph of generalities ignoring the jurisdictional conflict and lack of legal authority for 
classification of Cities as stationary sources or indirect sources was produced to justify PR 4001. 
 

Conclusion 
 

The ports of Long Beach and Los Angeles are a major economic engine for the region 
and nation. PR 4001 and the uncertainty it creates will have a substantial negative impact on the 
goods movement industry and the local economy, resulting in cargo diversion, job losses and 
business closures.  Moreover, rather than improving air quality, PR 4001  eliminates all incentive 
for voluntary participation in emission reduction efforts at the Ports that have been so successful.   
 

The Cities have a proven track record of developing and implementing appropriate and 
effective emission reduction strategies, working with the port industry and the air quality 
regulatory agencies.  Since the CAAP was adopted in 2006, essentially all of the Cities’ early 
actions have been overtaken by regulations from state, federal, and international agencies.  The 
majority of emission reductions are already being achieved by regulations.  Therefore, there is 
clearly no need for additional regulation.   
 

The Cities share the air emission reduction goals of the District, CARB, and USEPA, and 
strongly believe that the voluntary cooperative CAAP process established by the Cities remains 
the most appropriate forum to discuss technical and policy issues related to implementing 
appropriate strategies for reducing emissions from port-related sources.  There are feasible 
alternatives that would effectively ensure emission reduction goals are met, including the 
USEPA’s VMEP that would allow for the small percentage of emissions reductions needed 
beyond regulations to be credited in the SIP.  The Cities hope you will work with us to discuss 
various mechanisms, contractual or otherwise, by which the VMEP can be implemented in San 



Mr. Randall Pasek 
January 31, 2014 
Page 24 
 
 
 

  
 

 

Pedro Bay, and move forward as a possible resolution to the issues currently under discussion 
regarding PR 4001. 
 

We appreciate your consideration. Thank you. 

 

Sincerely, 

 

 
Matthew Arms     Christopher Cannon 
Acting Director of     Director of Environmental Management 
Environmental Planning    Port of Los Angeles 
Port of Long Beach      
 
 
Attachments:   
 
 January 15, 2014 Letter; Port of Long Beach and Port of Los Angeles to South Coast Air 

Quality Management District (SCAQMD); Comments on Notice of Preparation, Initial 
Study and Scope of Proposed Program Environmental Assessment 
 

 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 
Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
 

 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Richard Cameron, Managing Director, Port of Long Beach 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 

Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
Michael Christensen, Deputy Executive Director, Port of Los Angeles 

 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
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 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Governing Board Members, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 

Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, USEPA, Region 9 
 Deborah Jordan, Director, Air Division,  USEPA, Region 9 
 Elizabeth Adams, Deputy Director, USEPA, Region 9



 

 

 
 
 
 
 
January 15, 2014   
 
 
Jared Blumenfeld 
Regional Administrator 
U.S. Environmental Protection Agency, Region 9 
75 Hawthorne Street 
San Francisco, California 94105 
 
Re: California State Implementation Plan for PM2.5 for South Coast Air Basin (SIP) - South 

Coast 2012 Air Quality Management Plan (AQMP) Control Measure IND-01 Backstop 
Measure for Indirect Sources of Emissions from Ports and Port-Related Facilities and 
EPA Voluntary Mobile Source Emission Reduction Program (VMEP) 

 
Dear Mr. Blumenfeld: 
 
On behalf of the City of Long Beach acting by its Harbor Department and the City of Los 
Angeles acting by its Harbor Department (collectively, the Cities), we raise serious concerns 
regarding Control Measure IND-01 Backstop Measure for Indirect Sources of Emissions from 
Ports and Port-related Facilities (Measure IND-01) in the South Coast Air Quality Management 
District’s (AQMD) 2012 Air Quality Management Plan (AQMP).   The Cities request that the 
United States Environmental Protection Agency (EPA) disapprove and exclude Measure IND-01 
from the California State Implementation Plan (SIP) for particulate matter 2.5 microns or less 
(PM2.5) for the South Coast Air Basin, which is currently pending EPA approval.  As set forth 
below,  both the substance of Measure IND-01 and the California Air Resources Board (ARB) 
procedure for inclusion of Measure IND-01in the SIP violate all five prongs of the standard test 
used by EPA to evaluate a SIP’s compliance with Clean Air Act (CAA) requirements.1    
 
1. Did the State provide adequate public notice and comment periods? 
 
EPA cannot approve Measure IND-01 as part of the SIP because the ARB failed to follow the 
process for SIP submissions required by CAA Section 110(1) and California Health and Safety 
Code Section 41650. Under CAA section 110(l), SIP revisions must be adopted by the State, and 
the State must provide for reasonable public notice and hearing prior to adoption.  Under 40 CFR 
51.102(d), reasonable public notice in this context refers to at least 30 days. Similarly, Health 
and Safety Code Section 41650 provides for a public hearing that would allow public comment 
as to whether the SIP meets the requirements of the CAA.  By resolution dated January 25, 2013, 

                                                 
1 See, e.g., CAA Sections 110(a)(2)(A), 110(a)(2)(E), 110(l). 
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the ARB approved the AQMD 2012 AQMP and directed the executive officer of the ARB to 
submit the AQMP to EPA for inclusion in the SIP.  However, at the time of the January 25, 2013 
ARB action, Measure IND-01 was not part of the AQMP.  Because the AQMD Governing Board 
adopted the AQMP without Measure IND-01 on December 7, 2012 and did not adopt Measure 
IND-01 until February 1, 2013, the January 25 ARB action did not constitute approval of 
Measure IND-01 which had not yet been submitted to ARB for consideration.  The documents 
attached to the ARB’s February 13, 2013 SIP submittal to the EPA include the December 7, 
2012 resolution by the AQMD Governing Board and the December 20, 2012 AQMD letter to 
ARB transmitting the approved SIP, which pre-dated the AQMD Governing Board’s approval of 
Measure IND-01.  Inexplicably, without the required public notice or public hearing and 
adoption by the ARB Governing Board, the submitted SIP includes the addition of Measure 
IND-01.  Until this procedural error is corrected, and the Cities and the public are given the 
opportunity to comment at a public hearing, Measure IND-01 is not properly before EPA and 
cannot be approved as part of the SIP. 
 
2. Does the State have adequate legal authority to implement the regulations? 
 
As you may know, the AQMD is now pursuing adoption of Proposed Rule 4001—Maintenance 
of AQMD Emission Reduction Targets at Commercial Marine Ports (PR 4001) – ostensibly to 
implement Measure IND-01 and ensure SIP credit for voluntary emission reduction programs of 
the Cities.  The Cities have raised significant technical, jurisdictional, constitutional and other 
legal concerns with Measure IND-01 and PR 4001, as set forth in public comment letters sent to 
AQMD during the AQMP adoption process.  Measure IND-01 and PR 4001 violate California 
Health and Safety Code Section 39602, which provides that the State Implementation Plan shall 
only include those provisions necessary to meet the requirements of the Clean Air Act.  The 
Cities have shown that there is no demonstrated need for the rule, nor is this rule necessary for 
regional attainment of the 2014 PM2.5 standard.  The Cities estimate that by 2014, 99.5 percent 
of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur as the 
result of regulations adopted by ARB and the International Maritime Organization (IMO).2  The 
remaining 0.5 percent of PM2.5 equivalent emission reductions is primarily attributed to the 
Cities’ successful voluntary vessel speed reduction incentive program which is part of the Cities’ 
Clean Air Action Plan.  More importantly, there are significant legal questions regarding 
AQMD’s attempt to apply an indirect source rule to governmental agencies in a manner that 
potentially usurps the Cities authority and compels compliance and punishes them for non-
achievement of emissions targets for equipment the Cities do not own, control or operate, and are 
preempted from regulating. 
 

                                                 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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3. Are the regulations enforceable as required under CAA section 110(a)(2)? 
 
Because the Cities are not regulatory agencies and, therefore, are limited in their authority to 
impose requirements on mobile sources operated by the goods movement industry that call at 
port facilities, IND-01 and PR 4001 are inappropriate and ineffective mechanisms for achieving 
emission reductions. 
 
4. Will the State have adequate personnel and funding for the regulations? 
 
Measure IND-01 does not specify the source of funding for its regulation of the Cities but 
implies that it will come from the Cities.  However, AQMD and ARB have no authority to 
require Cities’ expenditures which are subject to the Cities’ own requirements as governmental 
agencies.  Furthermore, because it converts a voluntary program into enforceable regulation, the 
financial effect of Measure IND-01 will be to remove previously available funding from Federal 
and State grants that are only given for voluntary programs that go beyond regulation, making it 
less likely that the Cities will have funds to assist the goods movement industry with meeting the 
AQMP targets.3 
 
5. Do the regulations interfere with reasonable further progress and attainment or any 
other applicable requirement of the Act? 
 
Measure IND-01 interferes with reasonable further progress of the Cities’ voluntary programs by 
reduction of available funding as mentioned above, and providing disincentives to Cities and 
goods movement industry to pursue programs like the voluntary Clean Air Action Plan.   
 
The Solution:  Voluntary Mobile Source Emission Reduction Program (VMEP) 
 
To the extent the ARB and AQMD seek to ensure the emission benefits of the Cities’ voluntary 
vessel speed reduction program, there is a more appropriate method in the form of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which constitutes an established process to grant SIP credit for emission reductions resulting 
from voluntary mobile source measures that go beyond existing regulations.  The VMEP 
approach was intended for exactly the type of successful voluntary program such as the Cities’ 
landmark Clean Air Action Plan, and should be used to account for the 0.5 percent of port-
related emissions not currently backstopped by regulation.  The VMEP would also reduce the 
industry and jurisdictional uncertainty that could divert cargo away from the Ports and hurt our 
local economy.   

                                                 
3 Many of the Cities programs for equipment replacement or emissions reductions projects have been funded by 
federal and state grants that require funded activities must go beyond regulations. See e.g., California Proposition 1B 
Goods Movement and federal Diesel Emission Reduction programs. 
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We urge the EPA to disapprove and exclude the AQMD’s Measure IND-01 from the SIP, and 
insist that the AQMD use the EPA’s established VMEP process that was developed for programs 
such as the Cities’ vessel speed reduction program and other Clean Air Action Plan measures.  
Use of the established VMEP will accomplish the objective sought by Measure IND-01 and PR 
4001 and ensure that the emissions reductions achieved by the program are credited in the SIP.  
Further, the implementation of a VMEP will achieve the same emissions reductions while 
ensuring that grant funds remain available for actions going beyond regulations and will do so in 
a collaborative manner. It will also encourage other cities and regions throughout the nation to 
develop and pursue innovative voluntary programs and solutions that best fit their needs to 
improve air quality and public health.   
 
The Cities share the air emission reduction goals of the AQMD, ARB, and EPA, and strongly 
believe that the VMEP is the most effective way to ensure that emission reduction goals are met 
in a manner that will allow the SIP to move forward without unnecessary disputes or challenges.  
The Cities look forward to discussing the various mechanisms, contractual or otherwise, by 
which the VMEP can be implemented in San Pedro Bay.   
 
Sincerely, 

   
 
Matthew Arms Christopher Cannon 
Acting Director of Environmental Planning Director of Environmental Management 
Port of Long Beach Port of Los Angeles 
 
 
LW 
 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, ARB 
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 Cynthia Marvin, Division Chief, Stationary Source Division, ARB 

Doug Ito, Chief, Freight Transportation Branch, ARB 
 Deborah Jordan, Director, Air Division, EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 



 
 
 

 
 

 

  

 

January 15, 2014 
 
VIA E-MAIL – bradlein@aqmd.gov 
VIA FACSIMILE – (909) 396-3324 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 
 

 
Re: Recirculated Notice of Preparation and Initial Study 

Proposed Rule 4001— Maintenance of AQMP Emission Reduction Targets 
at Commercial Marine Ports 
November 2013 

  
  SCAQMD File No. 0722013BAR 
  SCH No.:  2013071072 
 

Comments on Recirculated Notice of Preparation, Initial Study, and 
Scope of Proposed Program Environmental Assessment and 
Alternatives Analysis 

 
Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB)” and the City of Los 
Angeles acting by and through their respective Harbor Department (“COLA”, and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
responses and comments on the District’s recent “Recirculated Notice of Preparation of a Draft 
Program Environmental Assessment” (“Recirculated NOP”) and the accompanying Initial Study 
(“IS”) prepared in connection with the District’s consideration of the proposed project entitled 
“Rule 4001:  Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports” 
(the “Project” or “PR 4001”).  We appreciate that the District has extended the public comment 
period to January 16, 2014, in light of the serious and substantial issues raised by this Project and 
the original comment period scheduled over the holidays limiting stakeholder time for review. 
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This letter is organized in the following manner: 
A.  Introductory Comments 
B.  General Comments on the Recirculated NOP and Initial Study 
C.  Specific Comments on the Recirculated Initial Study 
 1.  Comments on Chapter 1 
 2.  Comments on Chapter 2 (Environmental Checklist)  
D.  Conclusion 

Additionally, the Cities’ previous comment letter on the original NOP dated August 21, 2013 has 
been attached for reference. 

A. Introductory Comments: 

We have previously commented on, and objected to, Air Quality Management Plan 
(AQMP) Control Measure IND-01 (Measure IND-01) and have expressed our grave concerns 
about the District’s rulemaking approach to craft a ostensible “backstop rule” that would be 
applicable only to the Cities and their respective San Pedro Bay Ports (“Ports”) such as that 
embodied in the new draft PR 4001.  As the District is well aware, the Cities have been 
dedicated, innovative, and effective leaders in the efforts of public agencies to improve air 
quality despite the fact that we have no regulatory authority or control over the emissions 
sources.  Working collaboratively and voluntarily with the District, our efforts have been 
successful in helping the maritime goods movement industry achieve very substantial reductions 
in emissions from the wide range of industrial and mobile sources they operate at or near the 
Ports, and we look forward to continuing to work with the District, other air regulatory agencies, 
and industry in building on these successes. 

While we appreciate that the District staff has finally released the draft text of PR 4001, 
together with the recirculation of a new NOP and Initial Study, we find that many of the 
questions and issues raised in our previous comments remain unanswered or contain the same 
deficiencies in the new description of the “Project” and the Recirculated NOP, and still fail to 
identify or address feasible alternatives to PR 4001. Therefore, we respectfully reiterate and 
incorporate by reference all of our previous comments and objections (including, but not limited 
to, our letter dated August 21, 2013, and comments on the District’s 2012 Air Quality 
Management Plan (“AQMP”) and Control Measure IND-01), in addition to our new comments 
on the Recirculated NOP and IS. 

Our responses are submitted in light of the California Environmental Quality Act 
(“CEQA”) which calls for public review, critical evaluation, and comment on the scope of the 
environmental review proposed to be conducted in response to a Notice of Preparation, including 
the significant environmental issues, alternatives, and mitigation measures that should be 
analyzed in the proposed draft EIR (or Environmental Assessment, “EA”) (14 CCR 
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15082(b)(1).)  (See, CEQA Guidelines, at Title 14 Cal. Code of Regulations, §§ 15000, et seq..)  
Since it is anticipated that the proposed Project will have substantial impacts on the Cities and 
other communities served by the Ports, it is particularly important that the scope of this proposed 
review take into account jurisdictional and legal limitations, established state and local plans and 
policies, and other potentially feasible and less-impactful alternatives to the Project.  In addition, 
it will be important to consider the impacts of the proposed Project on the important missions, 
facilities, and operations of the San Pedro Bay Ports. 

In that context, we respectfully submit the following comments regarding the 
Recirculated NOP as well as questions, concerns and objections related to the omissions of 
critical information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s Recirculated NOP. 

B. General Comments on the Recirculated NOP and Initial Study. 

1. Changed Project Title:  What is the authority of the District to change the 
proposed Project  from a “Backstop Measure for Indirect Sources of Emissions from Ports and 
Port-related Facilities” authorized by the District’s Governing Board, to a new Project title of 
“Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports”?  The 
District inexplicably no longer describes this as “a backstop measure” – although such a 
“contingency measure” concept has been the basis for District consideration of this type of 
proposed rule going back to Control Measure IND – 01 and a similar mobile source port 
backstop rule in the 2007 AQMP/SIP.  What is the significance of this change and has the 
District now moved from a backstop of the voluntary Clean Air Action Plan goals of the Cities, 
which it sold to its board, to full District regulation setting District targets for the Cities’ ports 
beyond backstopping voluntary programs?  Does this change require the approval of the 
District’s board?  In any event, the Cities repeat their strong protest of both Project concepts and 
further comment on this issue below. 

2. Changed Project Description:  The Recirculated NOP/IS cover letter 
(11/22/2013) acknowledges that “changes were made to the project description and the 
environmental analysis subsequent to release of the original NOP/IS on July 23, 2013.”  
However, the new NOP/IS fails to describe the “changes” in “the Project” and fails to describe or 
evaluate the significance of those Project changes.  We note at least a few changes between the 
previous Initial Study and this new Recirculated NOP/IS: 

(a) The Project Description now includes the draft text of the Proposed Rule.  
The new Initial Study states (p. 1-3) that the prior NOP/IS had tried to use the text of Control 
Measure IND-01 as a surrogate for the Project, because the rule language for PR 4001 had not 
been developed.  However, the draft text of PR 4001 is not the same as Control Measure 
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IND-01.  The distinct jurisdictional, legal, administrative, due process and procedural issues 
posed by the draft text of PR 4001 (as well as its semantic ambiguities) add new levels of 
complexity to the evaluation of the environmental impacts of the Project, which are not 
adequately explained or evaluated in the new Initial Study.  

As detailed below, the draft text now creates uncertainty as to how and when the 
requirements of the new PR 4001 that the Cities “take actions” would be triggered, as well as the 
scope of their obligations to act under the new Rule.  Indeed, the draft text of PR 4001 raises 
questions as to whether the Project as now described is even consistent with the Final 2012 
AQMP, the EIR for that AQMP, or with subsequently-adopted Control Measure IND-01, or 
other state and regional plans.  Most importantly, to the extent the provisions of PR 4001 vary in 
purpose and scope from Measure IND-01, they are not authorized by the AQMD Governing 
Board. 

(b) The initial Project description (and Control Measure IND-01) would have 
required “actions to be taken” [by the Cities] only “in the event that emissions from port-related 
sources do not meet the emission targets assumed in the final 2012 AQMP. Similarly,  Control 
Measure IND-01 represented that the “backstop” requirements will be triggered “if the reported 
aggregate emissions for 2014 for all port-related sources exceed the 2014 emissions targets.”  
(Final 2012 AQMP, Appendix IV-A-41.)  By contrast, however, the new Project description 
would apparently require the Cities to “take actions” in the event that “port-related sources do 
not meet or are not on track to maintain the emission targets ... for the purpose of meeting and 
maintaining the federal 24-hrs PM2.5 standard.”  The new version of the Project description 
appears to have expanded the “triggering” events, and extended the trigger period, beyond those 
events and time periods contemplated in the 2012 Final AQMP.  Accordingly, the new version of 
PR 4001 may no longer be consistent with the AQMP or with the environmental review of that 
document. 

(c) The new NOP and Initial Study changed the type of CEQA document 
from an Environmental Assessment to a Program Environmental Assessment for the Project that 
will be programmatic in nature (as described in 14 CCR 15168) rather than a project-specific 
environmental review, and suggests that the District may thereby intend to defer more detailed 
CEQA analysis to some undefined future stage of “the Project” (p. 1-2).  The District has already 
prepared and certified a Final Program Environmental Impact Report (Program EIR) for the 
2012 AQMP which was considered to be the appropriate document pursuant to CEQA 
Guidelines Section 15168(a)(3) and included a programmatic analysis of Control Measure IND-
01.  However, the District has now presented the adoption of PR 4001 as “the Project” but is still 
preparing yet another Program Environmental Assessment with the same reasoning as it did in 
the prior CEQA analysis.  It is not clear how the District believes two program-level 
environmental documents can be prepared for the same rule and when, if at all, the District may 
intend to provide such more specific “project-level” analysis as required under CEQA. 
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Moreover, this part of the new Initial Study implies a commitment that the “program 
CEQA document” would include “consideration of broad policy alternatives and program-wide 
mitigation measures.” (id.).  However, the new Initial Study fails to identify or discuss any such 
“policy alternatives” or “program-wide mitigation measures” and gives no indication that the 
scope of the eventual EA will in fact include any such policy alternatives or mitigation measures. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed very similar concerns over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
Final Program EIR, the District represented that: “The exact impacts resulting from the 
particular methods that will be used under Control Measure IND-01 can only be determined in 
the future as the measure is developed into a rule or regulation and adopted.”  The District also 
committed, in its response to the same comment #504 in the AQMP Final Program EIR, that 
“further details regarding the future requirements [a Rule implementing Control Measure IND-
01] will be determined more appropriately during the rule development process.” 

The new Initial Study indicates that the District may be reneging on these commitments 
to provide the necessary analysis of “the exact impacts” of PR 4001 “during the rule-
development process, in violation of CEQA and in violation of the District’s own Rule 110. 

(d) The District also appears to have made other subtle changes to the Project 
Description, without announcement, which are not consistent with Control Measure IND-01, 
and which may have potentially significant – but unaddressed -- impacts.  For example: 

i. The new Initial Study has changed the description of the Project from 
adoption of a “backstop measure” to the adoption of “backstop 
requirement” and has made other changes to the Project which are not 
consistent with Control Measure IND-01 as adopted (p. 1-1.)  Control 
Measure IND-01 provides a description of the Cities’ successful Clean 
Air Action Plan (CAAP) and its various emissions reductions goals.  
“This AQMP Control Measure is designed to provide a “backstop” to 
the Ports’ actions to provide assurance that, if emissions do not 
continue to meet projections, the Ports will develop and implement 
plans to get back on track, to the extent that cost effective and feasible 
strategies are available.” (Final 2012 AQMP Appendix IV-A, page 3)  
The Proposed Project describes its purpose as:  “The purpose of the 
rule is to establish actions to be taken in the event that emissions from 
port-related sources do not meet the emission targets assumed in the 
Final 2012 Air Quality Management Plan for the purpose of meeting 
the federal 24-hour PM2.5 standard in 2014 and maintenance of 
attainment in subsequent years.”  (PR 4001, Section (a))  The proposed 
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Project has eliminated the references in its Board-adopted IND-01 to 
backstopping the Ports Clean Air Action Plan targets to the extent cost 
effective and feasible strategies are available and replaced with a 
traditional regulation by the District to meet District-set targets. 

ii. The new Initial Study has apparently changed the District’s concern 
from assuring “the attainment demonstration” for 2014 PM2.5 
emission targets (as embodied in the 2012 AQMP) to add 
“maintenance of the air quality standard in subsequent years.” (p. 1-
1.)  This change in the Project appears to add a new undefined and 
open-ended element into the Project, not consistent with the District’s 
adopted Control Measure IND-01. 

(e) Changed Definition of “Feasible Control Strategy:”  The draft text for 
the new PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Control 
Measure IND -01 as adopted by the District Board.  Instead, the draft of PR 4001 (at Paragraph 
(c)(1)) and the new Initial Study have changed the limitations on the proposed obligations of the 
Cities to achieve additional emission reductions under PR 4001.  Previously, the Project was 
described as requiring the Cities to “propose additional emission reduction methods ... [but only] 
to the extent cost-effective strategies are technically feasible and within the Ports’ authority.”   
However, new PR 4001, and the new Initial Study (p. 1-1) have inexplicably omitted (at several 
points) the prior limitation on the Cities’ potential obligations to measures that are “technically 
feasible.”  Again, these subtle changes in the Project description are not consistent with the text 
of IND-01 or any other legal or regulatory authority identified by the District in the new Initial 
Study.  The Initial Study should address (i) whether these changes have been authorized by the 
District’s Board, and (2) what potential environmental impacts (as well as socio-economic 
impacts) may arise from the changes in the concept of “feasible control strategies.” 

(f) The District should clearly identify all other “changes” in the Project. 

Other comments on the flawed “project description” are set out in Section C(1), 
below. 

3. Changed Environmental Analysis:  We appreciate that the Recirculated NOP/IS 
has expanded the range of environmental subjects which it now acknowledges may be subject to 
the proposed Project’s significant adverse environmental impacts, perhaps partly in response to 
our previous comments.  However, the scope of the proposed environmental analysis still does 
not take into account all of our concerns and still fails to comply with CEQA, e.g., by failing to 
identify potential significant environmental impacts, failing to propose a range of feasible 
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alternatives, and failing to evaluate reasonable mitigation measures.  We therefore reiterate our 
prior comments on the scope of the proposed EA. 

4. Reiteration and Incorporation of Prior Comments:  The new NOP/IS states 
that it “replaces the July 23, 2013 NOP/IS” and that there will be no District responses to 
previously-submitted comments.  We recognize that the Recirculated NOP purports to reflect 
changes made, in part, to previously submitted comments on the July 2013 NOP/IS.  However, 
the new NOP/IS does not take into account all of our previous comments nor do the changes 
made in the new NOP/IS necessarily reflect or satisfy the requests made in our previous 
comments.  Accordingly, we incorporate and include our previous comments as detailed in our 
letter dated August 21, 2013. 

5. Failure to Adequately Identify and Include Feasible Alternatives:  The 
Recirculated NOP/IS still fails to comply with CEQA’s requirements for identification and 
consideration of all feasible project alternatives.  Like the original IS, the new IS fails to identify 
a single “alternative” to the District Board’s adoption of PR 4001.  The superficial mention of 
“alternatives” on page 1-15 of the IS merely recites the legal obligations of the District to 
“discuss and compare” a range of “reasonable alternatives” to the proposed Project.  This fails to 
fulfill the “scoping” purpose of an Initial Study.  The District should analyze, among a range of 
alternatives, a collaborative Memorandum of Agreement between all of the stakeholders, as 
previously suggested by the Cities and recommended by the District to its Board (which speaks 
well to its feasibility as an alternative).  The District should also evaluate the use of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which was developed for voluntary emission reduction programs of the sort outlined in the 
CAAP.   

“The scoping process is the screening process by which a local agency makes its initial 
determination as to which alternatives are feasible and merit in-depth consideration, and which 
do not.” (Goleta II, supra, 52 Cal.3d at p. 569; see Guidelines §15083.)  It involves 
“consult[ation] directly with any person or organization [the lead agency] believes will be 
concerned with the environmental effects of the project” in hopes of “solv[ing] many potential 
problems that would arise in more serious forms later in the review process.” (Guidelines, § 
15083.)”  “The determination of whether to include an alternative during the scoping process is 
whether the alternative is potentially feasible (Mira Mar Mobile Community v. City of Oceanside 
(2004) 119 Cal.App.4th 477, 489 (Mira Mar)), and the EIR “is required to make an in-depth 
discussion of those alternatives identified as at least potentially feasible.” (Sierra Club v. County 
of Napa (2004) 121 Cal.App.4th 1490, 1505, fn. 5].)”  (South County Citizens for Smart Growth 
v. County of Nevada (3d Dist. 2013) 221 Cal.App.4th 316, 327 (South County.) 

“A lead agency must give reasons for rejecting an alternative as ‘infeasible’ during the 
scoping process (Guidelines, § 15126.6, subd. (c)), the scoping process takes place prior to 
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completion of the draft EIR. (Gilroy Citizens for Responsible Planning v. City of Gilroy, supra, 
140 Cal.App.4th at p. 917, fn. 5; Guidelines, § 15083.)”  (South County, p. 328.)1 

The Initial Study also uses the wrong legal standard in its passing acknowledgement of 
the District’s duty to consider alternatives:  the Initial Study must identify “potentially feasible” 
alternatives (“feasibility” is a defined, and critical, term under CEQA), rather than “reasonable” 
alternatives (as mis-stated in the IS on page 1-15.) 

6. Deficient Initial Study:  The CEQA Guidelines contemplate that an Initial Study 
is to be used in defining the scope of environmental review (14 CCR §§ 15006(d), 15063(a), 
15143.)  However, as a result of the omissions, inconsistencies, and deficiencies in the Initial 
Study, the District’s proposed scope of environmental assessment for this Project will be unduly 
narrowed and limited, and is likely to erroneously exclude issues, feasible alternatives, and 
mitigation measures from the proposed Environmental Assessment.  (More detailed comments 
on the deficient Initial Study are set out in Section D, below.) 

As detailed below in Section C, the new Initial Study does not provide the information, 
potentially feasible alternatives, evidence, or analysis required by the CEQA Guidelines (14 
C.C.R. §15063, subd. (d)): 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting;  

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . .   

(4) A discussion of ways to mitigate the significant effects identified, if any;  

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls;  

(6) The name of the person or persons who prepared or participated in the initial 
study.”  

                                                 
1 “Differing factors come into play when the final decision on project approval is made; at that juncture the 
decisionmaking body evaluates whether the alternatives are actually feasible. (Guidelines, § 15091, subd. (a)(3).)  
“[T]he decision makers may reject as infeasible alternatives that were identified in the EIR as potentially feasible.” 
(California Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 981.)” (South County, p. 327.) 



Ms. Barbara Radlein 
January 15, 2014 
Page 9 
 
 

 

 

   
 

 

An Initial Study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or Project 
approval  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”) 

7. Request for Correction and Recirculation of Corrected NOP and IS: 

For the multiple reasons summarized above, and detailed below, it is essential that the 
Recirculated NOP and Initial Study be withdrawn and further revised and corrected in order to 
properly fulfill their role in seeking meaningful public input on the appropriate “scope” of the 
proposed environmental assessment for the Project.  A more accurate, complete, and CEQA-
compliant Initial Study that addresses specific project-level impacts should be prepared and 
released for public review, along with a new set of public meetings, to provide the public with 
sufficient time and opportunity to comment on the scope and adequacy of the revised NOP/IS. 

The District has already commenced its Rule- development process.  It appears from the 
District’s records that District staff has already committed to the District Board that the Proposed 
Rule will be adopted in April of 2014.  District documents also indicate that District staff has 
further committed to shortly thereafter embarking on revisiting and changing the emissions 
targets that are the subject of this Proposed Rule, likely placing even more burdensome 
requirements on the Cities  It is imperative, not only for Due Process reasons but also for reasons 
of sound public policy, meaningful community input, and well-informed decision-making, that 
the District provide adequate, complete, and accurate information – and time -- to allow the 
Project to be fully vetted before it is rushed to the District’s Board for consideration.    

It is therefore respectfully urged that the Recirculated Initial Study (and the related 
NOP) be recalled, corrected, and again be recirculated for public review and comment as 
corrected before the District proceeds with any further action in connection with the 
proposed Project. 

The comments on the Recirculated Initial Study included in this letter are organized in 
the same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
in Section C, below, followed by comments on “Chapter 2 – Environmental Checklist” in 
Section D.  The comments are limited to those matters which appear in the Recirculated Initial 
Study, but we reserve the right to provide further comments in the event that additional or 
different information about the proposed Project becomes available. 
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C. Specific Comments on the Recirculated Initial Study: 

 1. Chapter 1 of the Initial Study -- Inadequate “Project” Description. 

 (a).  Deficient “Project Description” – In General 

“A correct determination of the nature and scope of the project is a critical step in 
complying with the mandates of CEQA.”  (Nelson v. County of Kern (2010) 190 Cal.App.4th 
252, 267).  

The initial study must include a description of the project.” (City of Redlands, supra, 
96 Cal.App.4th at pp. 405–406, fns. omitted.)  An accurate and complete project 
description is necessary to fully evaluate the project’s potential environmental effects. 
[Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.)  (Id.) 

As noted above (Section B(2)), the District’s cover letter for the Recirculated NOP states 
that “the Project” has been changed, and that the Project description has been “changed.”  
However, the Recirculated NOP and Initial Study do not explain the “changes” in the Project, 
and they still fail to provide an accurate and complete description of the Project as mandated by 
CEQA. The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.   

The Initial Study fails to describe additional planned or reasonably foreseeable activities 
or actions by the District (e.g., changes to emissions targets) or by other agencies in response to 
or associated with the proposed Rule, or to address cumulative impacts of this proposed Project 
in light of other related actions and plans. 

The Initial Study suggests, instead, that the intent of PR 4001 would be to delegate the 
District’s responsibilities for regulating or reducing emissions of NOx, SOx, and PM2.5 air 
emissions to other agencies, specifically the officials governing the ports of Long Beach and Los 
Angeles.  The Initial Study further appears to imply that any informed public discussion and 
environmental review on this course of action be deferred until those other agencies attempt to 
“comply” with the District’s Proposed Rule 4001 at some point in the future.  Such an approach, 
however, is inconsistent with and in violation of many fundamental rules and policies required 
by CEQA (e.g., failure to identify and analyze the entire project, improper project 
“segmentation,” improper deferral of impact analysis and mitigation, failure to identify and 
evaluate potentially feasible project alternatives, etc.) 

The absence of such a clear description of the proposed Project inherently prevents the IS 
from facilitating meaningful review and analysis of the proposed “Project,” and violates the 
requirements of CEQA.  (See, e.g., CEQA Guidelines, 14 CCR § 15124;  Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.)  
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The Initial Study falls far short of these requirements in describing the proposed Project, 
and thus falls short of serving the “public awareness” purposes mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency’s action.  
(Silveira v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.)  
‘Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal’s benefit against its environmental cost, 
consider mitigation measures, assess the advantage of terminating the proposal . . 
. and weigh other alternatives in the balance.’ (County of Inyo v. City of Los 
Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino, supra, 96 Cal. App. 4th at pp. 
407–408.) 

In sum, the Recirculated NOP/IS still erroneously limits the scope of the required 
environmental analysis and calls for impermissible speculation or impossible prescience on the 
part of the Cities or other members of the concerned public to undertake effective analysis of the 
proposed Project, or to provide meaningful comments as to the scope of review of the Project, 
until and unless the District provides an adequate and complete description of the “Project.” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project. 

While the CEQA Guidelines do not specifically define “environmental setting” with 
regard to an initial study, they do explain, in regard to EIR preparation, that the “environmental 
setting” must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced,  from  both  a  local  and  regional  perspective.  This  environmental  setting  will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.” (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The  Initial  Study  here  improperly  fails  to  describe “the  entire  Project”  and  fails  to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

Since the Project also contemplates the possibility of future discretionary actions and 
measures on the part of the Cities, if compelled under PR 4001, which may in themselves have 
additional, not-yet-identified environmental impacts, the Initial Study should call for the scope of 
the EA to be expanded to include such issues. 

The scope of the environmental review conducted for the initial study must include the 
entire project. (Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 
155 Cal.App.4th 1214, 1222.) Thus, a correct determination of the nature and scope of the 
project is a critical step in complying with the mandates of CEQA.  (Nelson v. County of Kern, 
supra, 190 Cal.App.4th at 267.) 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails, however, to address or to provide information and 
analysis relating to the environmental impacts of the anticipated “subsequent approvals,” 
“discretionary permits” and amendments to the Cities’ plans and regulations that appear to be 
proposed as parts of the Project, or the physical environmental effects of social or economic 
impacts that may result from those anticipated changes in land use regulations. (Guidelines § 
15063.)   Such anticipated and intended actions by other governmental agencies thus appear to be 
part of this Project, and must be identified and evaluated in the Project EA, along with their 
potential impacts.  As such, we reiterate our prior comment on the Draft 2012 AQMP Program 
EIR dated October 22, 2012 where it is stated that the District has failed to fully disclose the 
details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA analysis. 
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Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.   Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project.  Additionally, the Initial Study contemplates impacts beyond the Harbor Districts 
but does not specifically define these areas nor the applicable land-use regulations. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 48 
Cal.4th  310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)    The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used. 
In  many  places  the  Initial  Study  compares  the  anticipated  “impacts”  of  adopting  proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (2013) 57 Cal.4th 439, 451-52 indicates that the 
baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”, it does 
not detract from the rule that the Initial Study must accurately and consistently describe the 
baseline being used.  Nor does it permit the use of “future conditions” in the absence of a 
showing of unusual circumstances.   The Initial Study in this case does neither. 

For each of these fundamental reasons, the Recirculated NOP/IS should be rescinded in 
order that it may be revised, completed and corrected to meet CEQA requirements. 
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(b) The Initial Study Improperly Fails to Identify or Address Alternatives to the 
Proposed Project: 

As noted above, CEQA requires that an Initial Study identify a range of “potentially 
feasible alternatives” to the proposed project which are to be more carefully analyzed in the draft 
environmental study.  ( 14 CCR § 15083;  “The determination of whether to include an 
alternative during the scoping process is whether the alternative is potentially feasible (Mira Mar 
Mobile Community v. City of Oceanside (2004) 119 Cal.App.4th 477, 489.) 

However, the new Initial Study totally fails to identify any alternatives for study in the 
eventual EA.  Instead, it merely “commits” the District to “discuss and compare alternatives” in 
the future, as part of the Draft EA.  This is insufficient.  The Initial Study also suggests the 
District is looking to the public or other agencies to identify “alternatives”  during  the  scoping  
process.  The Cities previously (January 2013) submitted such a potential alternative to PR 4001, 
in the form of a proposed Memorandum of Agreement.  The District Board directed District staff 
to follow up and confer with the Cities on that approach.  Nevertheless, it is not even mentioned 
in the Initial Study.  Additionally, the EPA’s long-established VMEP program is not considered 
as an alternative although it was developed for this very purpose. 

If the District is authorized to prepare a PEA, rather than an EIR, the PEA must at least 
comply with Guideline Section 15252.  Section 15252(a) requires that a substitute document, 
like a PEA, must include at least – a description of the proposed activity, and “alternatives to 
the activity and mitigation measures to avoid or reduce and significant or potentially significant 
effects that the project may have on the environment.” 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001.  

As an example, an analysis should be conducted of the grant funding that would be 
available under the No Project Alternative that would not be available if the proposed Project 
constitutes regulation, and the environmental impact if grant funding necessary to make certain 
actions economically feasible is no longer available under the proposed Project.  If the District’s 
position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 
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Due to the District’s failure to satisfy this CEQA requirement of alternatives 
development, the Cities direct the District to review the feasible alternative to the Project set 
forth in their January 16, 2014 letter to the United States Environmental Protection Agency 
Region 9, copied to the District.  The Cities have noted the problems with including Measure 
IND-01 in the California State Implementation Plan (SIP) and recommended to the US EPA to 
instead apply as an alternative, the Voluntary Mobile Source Emission Reduction Program 
(VMEP) to grant SIP credit for the small percentage of emission reductions that are not already 
achieved by other regulations.  The VMEP can work with or similarly to the memorandum of 
agreement approach that was suggested by the Cities to the District as an alternative to Measure 
IND-01 last year.  One additional alternative would be for the District to formulate its own 
“backstop” measures and strategies for addressing any shortfall in emission reduction targets, 
relying on the District or CARB regulatory authority, expertise and resources, rather than 
pursuing proposed Rule 4001, which appears to be an attempt to solely rely upon the Cities, 
which lack regulatory authority or control over the actual sources, or use of the EPA’s VMEP. 

(c) Comments on the District’s new Proposed Rule 4001: 

The “project description” in the Recirculated Initial Study includes the draft text of PR 
4001, at Appendix B.  Notwithstanding the inclusion of a draft of the text of the proposed Rule, 
the “project description” remains incomplete and deficient.  The Initial Study does not provide 
an adequate description of how the proposed Rule would work in practice (as distinct from the 
superficial summary of the text at pages 1-7 through 1-10) or how it would be likely to impact 
the Cities, the tenants and users of the Ports, and the surrounding communities and 
environments.  The Cities anticipate the submission of additional, more detailed, comments on 
inconsistencies and problems raised by the draft text of PR 4001 itself and additional questions 
and concerns about the District’s “rule-making” process. 

Other deficiencies and questions about the draft text of PR 4001 include the following: 

What Is the District’scLegal Authority for PR 4001? 

The new Initial Study asserts that if the “backstop requirement” of PR 4001 “becomes 
effective,” then the new Rule would require the Cities to submit an Emissions Reduction Plan “to 
address the emission reduction “shortfall.””  Under what legal authority does the District believe 
that its proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and 
the Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular 
ways to achieve District objectives? 

The new NOP continues to dodge the questions (previously raised) about the District’s 
legal authority – if any – to adopt PR 4001 or to compel the Ports to participate in the new 
backstop planning process contemplated by the rule.  The NOP includes only the perfunctory 
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assertion that PR 4001 would “implement Control Measure IND-01” – as though that were an 
independent and sufficient source of authority.  However, even the District’s Final 2012 AQMP 
document acknowledges that it confers no new authority on the District, and CEQA similarly 
cautions that it confers no new or additional legal authority on agencies independent of the 
powers granted to the agency by other laws.  (Guidelines, sec. 15040(b).) 

Moreover, as noted previously, to the extent that the draft of PR 4001 is not consistent 
with the Control Measure IND -01 as approved by the District’s Board, it is unauthorized. 

The source of the District’s purported legal authority for processing this PR 4001 is 
important for determining whether or not the District may claim to be acting within the scope of 
the District’s “Certified Regulatory Program” – and thus outside of CEQA.  The CEQA 
Guidelines limit that “certified regulatory program” exemption to “that portion of the regulatory 
program of the SCAQMD which involves the adoption, amendment, and repeal of regulations 
pursuant to the Health & Safety Code.”  (Guideline, sec. 15251(l).) 

If the NOP/IS seeks to justify the District preparing an environmental assessment under 
its “certified regulatory program” rather than an EIR under CEQA, then the District should 
clearly demonstrate that the PR 4001 would be enacted pursuant to some specific statutory 
authority in the Health & Safety Code. 

The District previously sought to characterize Control Measure IND-01 as an “indirect 
source rule.”  The current references to proposed Rule 4001 in the NOP/IS have omitted all 
mention of an “indirect source rule.”  However, the new Initial Study does not cite any authority 
the District is relying on for its processing of the proposed Rule.  This should be corrected so that 
the public can perceive and comment on whatever “legal authority” may be invoked by the 
District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?   If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not 
permitted to do indirectly that which they are prohibited from doing directly]; Graber v. City of 
Upland (2002) 99 Cal.App.4th 424, 434 [same].) 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority raises more questions than it answers.  (Note also 
the new Initial Study, and PR 4001, no longer disclaim any intent to require the Cities to adopt 
measures that are not “technically feasible.” )  Whatever types of “emissions reduction plans” 
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may be anticipated by PR 4001 should be identified by the District in the NOP/IS so that the 
feasibility and legality of such approaches can be evaluated as part of the environmental 
assessment for the Project.  (The new Initial Study omitted the examples of ‘control strategies’ 
that had been in the previous Initial Study.) 

On What Basis Would PR 4001 Impose “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.” 
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 

Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.   

Moreover, if there were to be a “shortfall” in attaining the targets, it could well be due to 
factors not caused or controlled by the Cities, and not due to any actions or derelictions on the 
part of the Cities or their tenants or users.  Would uncontrollable/unforeseeable factors resulting 
in all or part of a shortfall be excluded from whatever obligation may be imposed on the Cities? 
Would it be required/permitted that any such “shortfall” be allocated to sources or causes bearing 
some actual responsibility for the lack of attainment?  How would any shortfall be “allocated” 
between the Cities?  

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

What is meant by an “Emissions Shortfall”? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
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be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

The term “shortfall” first appears in the Proposed Rule in (d)(1)(A), where it appears to 
call for a Plan to report on progress in “meeting the shortfall” but that seems logically 
inconsistent with the structure of the Proposed Rule, i.e., the District can’t require the Ports to 
submit an emissions reduction plan unless and until the annually-reported emissions reductions 
“show that the percent reduction in PM2.5 from the baseline emissions is less than the reduction 
target of 75%” (Para (e)(1)B).)  So there would not be any “shortfall” identified until that time; 
and therefore it would seem premature and illogical to require the Ports to submit a Plan that 
“reports the progress in meeting the shortfall” that was just identified.? 

To the limited extent the PR 4001 describes the shortfall that might trigger the need to 
prepare a Plan, the provisions for annual estimating or reporting of the emissions appear 
imprecise and vague.   Para (f) appears to contemplate that once a ‘shortfall’ had been 
determined in one year, then the District could demand a Revised Plan in following years if 
targets are still not met; but what happens if the shortfall is “corrected” in subsequent years and 
targets are again being met?  

Does an Emissions Reduction Plan, once required by the District, ever go away? 

On What Authority Would the District Purport to “Revise the Reduction Target”? 

The new Initial Study reports (p. 1-8) that PR 4001 (e)(2) purports to require the 
District’s Executive Officer to review the reduction target before July 2017, and to “develop a 
proposed amendment to Rule 4001...” that would “revise the reduction target as necessary to 
conform to the 2016 AQMP reduction target.” 

By what authority would these targets be “revised” in the future?  Under what objective 
standards?  What public process would the Executive Officer need to follow in order to 
“develop” a proposed “amendment” to PR 4001?  How would such a “moving target” affect the 
Cities and what environmental impacts would be possible consequences of such “revisions”? 

Does PR 4001 Provide a Clear and Feasible Process for Cities to Develop a “Plan”? 

Para (f) (E) would require that “the Plan shall be approved by the Board of Harbor 
Commissioners” at each Port, and would require the Port to conduct at least one “public 
meeting” ... but is this an improper attempt by the District to control and dictate the exercise of 
discretion” conferred on the Board of Harbor Commissioners?  The Board of Harbor 
Commissioners may in fact disagree that a plan is required or may exercise its own discretion, as 
required by law, that it cannot commit expenditures to a program desired by the District.  Under 
what authority can the District’s Executive Officer, acting alone without even District Governing 
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Board authority, disapprove a plan or compel a plan to be approved by the Cities’ own governing 
authorities?  What is the District’s intended mystery penalty or consequence, which the proposed 
Project still has not revealed to the cities and the public in PR 4001? Furthermore, discretionary 
action by the Boards of Harbor Commissioners requires compliance with CEQA.  What type of 
CEQA review would be triggered for the emission reduction plans if the Program Environmental 
Assessment being prepared by the District is only programmatic in nature and how is the timing 
for either a consistency review or project-specific analysis, if warranted, accounted for in PR 
4001?  

Would PR 4001 Create Violations of Due Process? 

The draft of PR 4001 raises several questions regarding apparent violations of Due 
Process:  

Para (f)(2)(B) -- the District’s Executive Officer would be given nearly unfettered 
discretion to “disapprove” a Plan submitted by the Cities? 

There must be some requirement at least that the Executive Officer must make “findings” 
of “non-compliance” with some provision of (f)(1) of the Rule, based on some objective 
standards. 

What would be the procedure if the Cities submitted a Plan, and the District (either by its 
Executive Officer or its Hearing Board) “disapproved” the Plan (per Para (f)(2)(C))?  The Port 
would apparently be required to submit a Revised Plan within 60 days of the disapproval.  But 
what about the Harbor Commissioners holding a new “public meeting” for input on the Revised 
Plan?   And would there be any time or procedure for the Harbor Commissioners to consider and 
approve a new Revised Plan and comply with CEQA within that arbitrary 60 day time frame? 

At the end of Para (g)(2) is the threat again that if the District Board denies the Port’s 
appeal from a “disapproval” of the Port’s emissions reduction plan, then the “Ports shall comply 
with ... [or subparagraph (f)(2)(F)]” -- which means the Port shall be self-confessed as “in 
violation” of the Rule?  This would appear to inflict a denial of Due Process on the Cities. 

Variance:  PR 4001 must provide more detail as to what is meant by Para (g) - petitioning 
for a “variance” ?  What are the criteria?  What would the process be?  What would be the effect 
of the District granting a variance? 

How Would the District Determine the “Consequences” for “Violation” of PR 4001? 

By what authority would the District sit in judgment as to the sufficiency of the Cities’ 
efforts to manage activities and uses of the Ports?  What might the consequences be if a City 
were to be deemed to be “in violation” simply because the District may choose to “disapprove” a 



Ms. Barbara Radlein 
January 15, 2014 
Page 20 
 
 

 

 

   
 

 

Revised Plan, and by what legal authority would the District purport to sanction the Cities in the 
event of some perceived “violation”? 

By what objective standards would the District judge the sufficiency of any plans or 
measures proposed by the Cities to achieve the emission reduction targets? 

What is the consequence of disapproval of a City plan by the District?  The rule should 
provide more detail at Para (f)(2)(F) (iii) -- what is meant by the obscure reference here that the 
Ports “shall be in violation of this Rule... “?    

Does PR 4001 Provide for Judicial Review of District Actions? 

Should the Rule make provision for judicial review of the actions of the District in 
enforcing or interpreting the Proposed Rule?   

As drafted, PR 4001, at Para (h):  “Severability” appears to contemplate that a “judicial 
order” could hold some provision of the Rule to be invalid?  Otherwise the Rule is silent on 
Judicial Review. 

Are the Cities Supposed to Regulate Off-Site “Sources”? 

The Initial Study indicates (p. 1-4) that the District anticipates that the “control 
strategies” contemplated by this Project “may potentially include” measures for the Cities to 
adopt and implement policies or programs extending beyond their jurisdictions or to try to reduce 
emissions from sources not entering onto port properties.  What does this mean?  By what legal 
authority might the Cities try to regulate off-site sources that do not come within the jurisdiction 
of the respective Harbor Commissions?  (Municipal police power authority may generally be 
exercised only within the territorial boundaries of their jurisdiction, and the Boards of Harbor 
Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off- 
site “sources?” 

How Does the District Contemplate Funding of Backstop Measures? 

The draft of PR 4001 implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.   Would 
such funding be provided by the District?  What other “funding” sources are contemplated?   

The conversion of the Cities’ voluntary programs into PR 4001 as a district regulation 
and potentially state and federal law if adopted into an approved SIP, will impose constitutional 
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or common law “gift of public funds” restrictions on federal and state grant funding currently 
relied upon by the Cities for emission reduction activities under their CAAP. 

To the extent the District expects the Cities to fund future programs, this demonstrates a 
lack of understanding of the Cities’ own governmental authority and obligations.  The Boards of 
Harbor Commissioners of the Cities are trustees for the Tidelands Trust funds they are entrusted 
to manage and have specific legal obligations to meet, including promotion of maritime 
commerce, navigation and fisheries and keeping their budgets in balance amidst a current global 
shipping economy with many dynamic and threatening competitive pressures to retain market 
share.  By what authority may the Harbor Commissioners impose taxes, assessments, and 
charges on users of the Harbor  Districts,  given  the  restrictions  of  various  state  laws,  
including, among others, Proposition 26? 

(d)  Specific Comments and Questions re “Project Description” and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the new Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

(i) Erroneous Characterization of Existing Emission Reduction Requirements:  The 
Introduction states, in the first sentence of the third paragraph on page 1-1, that Control Measure 
IND-01 “...does not call for additional emission reductions beyond those realized with existing 
regulations and emission reductions programs implemented at the Ports to date.”  This is an 
untrue statement.  The CAAP is only a planning document which specifically provides for 
discretionary future decisions to be made regarding implementation by each of the Cities’ 
respective Board of Harbor Commissioners, and the resolution adopting the CAAP update states: 

The CAAP is a living document intended to establish a process to 
develop solutions, not a static document binding the Ports to 
particular future actions….The CAAP is a planning document that 
identifies goals and potential implementation strategies to guide 
further actions, and as such does not constrain the discretion of 
either Board of Harbor Commissioners with respect to any 
particular action.2  

                                                 
2 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the City of Los 
Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor Commissioners of the City of 
Long Beach on November 22, 2010. 
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Not all individual Board actions that may be required in order to achieve the CAAP’s 
goals and activities have been adopted; in fact, many of these goals were stretch targets with 
uncertainty as to whether they could be achieved.  Control Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future discretionary, quasi-legislative actions 
that create potentially-conflicting authorities between the District, as regulator, and the Cities, as 
independent governmental agencies regulated by the District, so as to force the Cities to exercise 
their discretionary police power authority in a particular way.   The Constitution does not permit 
such usurpation of the Cities’ authority. 

(ii)  Misleading and Inaccurate References to “Port-Related” Sources of Emissions:  The 
new Initial Study and Recirculated NOP continue to describe PR 4001 in the misleading context 
of “port-related sources” of PM2.5 emissions, and as ensuring that emissions from “port-related 
sources” meet the targets included in the Final 2012 AQMP.  The term “port-related sources”, 
however, is not used in the federal Clean Air Act (“CAA”) or Health &Safety Code.  As 
described in the NOP, “port related sources” are mobile and vehicular sources (“ocean-going 
vessels, on-road trucks, locomotives, harbor craft, and cargo-handling equipment”).  Those 
actual “sources” of emissions are distinct from the geographic area in which they operate and are 
generally and comprehensively regulated by other State and federal agencies, not regional air 
quality districts. 

The District’s continued references to “port-related sources” of emissions are misleading 
and are no more accurate or descriptive than would be similarly generic references to “coastal-
related sources” or “County-related sources” or “Air District-related sources” of emissions. 

(iii).  Misleading Failure of the Project to Limit the Cities’ New Obligations to 
“Technically Feasible” Measures:  The previous Initial Study for PR 4001 at least made it clear 
that the District only intended to require the Cities to propose additional emission reduction 
methods for vessels, trucks, locomotives, etc., “to the extent cost-effective strategies are 
technically feasible and within the Ports’ authority.”  (Similar limitations on the Cities’ new 
obligations under the proposed ‘backstop measure’ are included in IND-01.)  However, the new 
Initial Study no longer includes any limitation to “technically-feasible” measures that could be 
required of the Cities (p. 1-1.)  This omission creates uncertainty about the District’s intentions 
as to the scope of PR 4001, i.e. whether it might be construed to be a “technology-forcing” 
regulation or not. 

(iv).  Inconsistent or Uncertain Emissions Reduction Targets.  The Introduction states, in 
the last paragraph beginning on Page 1-1, that the emission targets for “port-related sources” are 
those assumed in the 2012 AQMP emissions inventory.  The draft text of PR 4001 now purports 
to define “emissions target” by reference to page IV-A-36 of Appendix IV to the Final 2012 
AQMP.  The Cities raised questions during the Measure IND-01 adoption process regarding the 
District’s calculation of these targets, which are different from the emissions targets set under the 
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CAAP. Although the specific emission targets of the proposed Project do not appear at all in the 
NOP (which omission itself is a defect), the District has verbally advised the Cities and a 
working group on August 8, 2013, that the Rule will be such as to be triggered on set emission 
targets for 2014 and 2019.  Those comments, however, left the Cities and working group 
participants with many questions about how the District set the emissions inventory, particularly 
for 2019, which was not in the CAAP.  These examples are provided to illustrate that the Initial 
Study’s description of the applicable emission reduction targets to be covered by PR 4001 are 
uncertain, or inconsistent. 

P. 1-4 - Project Location 

The new Initial Study provides no finite “project location.”  It again refers to the 
District’s jurisdictional boundaries. It then states that “PR 4001 would apply to POLA and 
POLB, both of which are located within Los Angeles County.”  It is unclear if this was an 
attempt to state that the Project location would be Harbor Districts of the Cities.  The lack of 
clarity regarding the Project location is further compounded by the Rule’s reference to “sources 
not entering Port,” and by a new but vague reference to the effect that the unidentified “strategies 
proposed by the Ports” under compulsion of PR 4001 could extend the “project location”  
beyond Los Angeles County. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the two Ports? It remains unclear from this description whether the Project 
may have impacts or foreseeably result in actions being taken outside the geographic areas of the 
two ports.  This  may  have  jurisdictional  implications  which  cannot  be  evaluated  without 
additional information. 

Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in 
the Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-5 – Project Background 

The new Initial Study appears to recognize that distinct “emission sources at the Ports” 
such as vehicles, engines, ships, trains, trucks and other cargo-moving equipment operated by 
distinct tenants, users, and visitors of the ports are the intended targets of the Project’s emission 
reductions requirements.  It also acknowledges that the Ports themselves adopted the San Pedro 
Bay Ports Clean Air Action Plan (“CAAP”) in 2006, and further that emissions from these so-
called “port-related sources” have been “substantially reduced since 2006” as a result of 
collaborative and voluntary programs and regulations developed by both Ports.  (p. 1-6). 
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These acknowledgements raise again the question of the need or justification for the 
Project, or for the attempt by the District to foist the responsibilities for regulating emissions 
from such mobile or vehicular sources of emissions from state and federal agencies onto the 
Cities. 

Also, on Page 1-6, the new Initial Study states that the intent of PR 4001 is to “provide a 
backstop to the Ports’ actions” in case emission reductions “from port-related sources do not 
meet or are not on track to maintain the emissions targets...”  This appears to be an unauthorized 
change in the Project description and is not consistent with IND-01.  Also, notion that the 
District would be empowered by PR 4001 to enforce sanctions against the Cities if the District 
somehow deems that they are “not on track” to maintain targets is ambiguous, and without 
objective standards or legally-necessary procedural protections. 

Pp. 1-11  -- Technology Overview/Implementation Strategies 

The new Initial Study refers to some emission reduction strategies included in the CAAP, 
but the Initial Study does not explain how these may relate to proposed Rule 4001, or whether 
they should be considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff changes” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant programs.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Feasibility:  The new Initial Study abjures any consideration of technical feasibility or 
other concepts of “feasibility” despite CEQA’s recognition of feasibility as a critical limitation 
on environmental regulation.  The scope of the EA should be expanded to address the legal, 
technological and economic feasibility of the seven bulleted items listed in this section. 
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2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments on the Environmental Checklist 

The Recirculated NOP/IS relies on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the Project 
is adopted and implemented.  This is insufficient under CEQA, and under the District’s own 
rules.    (SCAQMD  Rule  110;  City  of  Redlands,  supra,  96 Cal.App.4th at 408-09; Sundstrom 
v. County of Mendocino (1988) 202 Cal.App.3d 296). 

The new NOP includes many statements that the PEA will rely on “conservative 
assumptions” about the possible environmental impacts of the Proposed Rule.  Reliance on any 
assumptions in CEQA analysis is unsound, and if assumptions are to be used, the District must 
explain why it would rely on “conservative” assumptions about the scope of impacts.  

Furthermore, it is contrary to the District’s response to comment #5-4 in the Final 
Program EIR, which indicates that “[t]he exact impacts resulting from the particular methods that 
will be used under Control Measure IND-01 can only be determined in the future as the measure 
is developed into a rule or regulation and adopted.”  

We appreciate that the new Initial Study has expanded the number of environmental areas 
to be studied in the eventual EA from the six (6) topics identified in the previous Initial Study to 
thirteen areas now recognized as being subject to potentially significant impacts if the Project is 
approved.  The new Initial Study now recognizes the following additional areas of potential 
environmental impact to be addressed in the EA:  (1) Aesthetics, (2) Biological Resources, (3) 
Cultural Resources, (4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) 
broadened evaluation of potential impacts and issues in the areas of Energy, Hazards and 
Hazardous Materials, Air Quality, and Transportation and Traffic. 

However, the new Initial Study continues to provide only superficial and inadequate 
discussion of the areas of environmental impact, and thus fails to properly indicate the necessary 
scope for the eventual EA.  Unless and until those areas are more fully addressed, the new 
NOP/IS still improperly limits the scope of the proposed EA, and still erroneously  exclude  
areas  requiring  further assessment. 

(b) Specific Comments on the Environmental Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 
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Even as to those areas that are now identified in the new Initial Study as having potential 
impacts, the new Checklist still errs by limiting the scope of the potential impacts identified for 
further study based on unfounded assumptions as to the environmentally benign intent behind the 
Project.  However, the law is clear that environmentally “benign” objectives for a project do not 
excuse non-compliance with CEQA and do not justify reliance on assumptions in lieu of 
evidence to demonstrate the absence of potential impacts.   See, e.g., California Farm Bureau v. 
California Wildlife Conservation Board (2006) 143 Cal.App.4th 173, 196, emph. added [State 
environmental agency violated CEQA by exempting environmentally beneficial habitat project 
from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the environment are 
immune from environmental review. [Citations.]” (Davidon Homes, supra, 54 Cal.App.4th 106, 
at p. 119; see, e.g., Dunn-Edwards Corp. v. Bay Area Air Quality Management Dist. (1992) 9 
Cal.App.4th 644 (disapproved on other grounds in Western States Petroleum Assn. v. Superior 
Court, supra, 9 Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted above, regarding Cities not 
being the “source” of emissions.  It is “the operational activities by the Ports’ tenants” [and other 
users of the area] that produce emissions (as the new Initial Study more accurately recognizes) 
and which should be the true District targets as the sources of emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed  by  the  District’s  2012  AQMP]  may  be  contingent  upon  the  Ports  taking  and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Page 2-5:  The new Initial Study makes reference to a “survey” of existing CEQA 
documents to try to identify projects “similar to the types of projects the Ports may choose to 
implement in an Emission Reduction Plan.”  It then suggests that “reasonably foreseeable 
projects” resulting from this survey will be evaluated in the EA.  While we respect these goals, 
we submit that the new Initial Study is vague as to what may be deemed to be “reasonably 



Ms. Barbara Radlein 
January 15, 2014 
Page 27 
 
 

 

 

   
 

 

foreseeable projects” warranting analysis in the EA, and would request that more objective 
criteria be provided. 

(1) Aesthetic Impacts: 

The brief discussion of “potentially significant” Aesthetic impacts in the new IS does not 
address many of the Cities’ prior comments on these impacts, and we reincorporate those 
comments. 

(2) Biological Resources: 

The new discussion of impacts on Biological Resources does not address the Cities’ prior 
comments re possible impacts on migratory birds and least terns, and we reincorporate those 
comments.    

(3) Energy: 

The new Initial Study section VI (c) must be expanded to also consider and analyze the 
shift from fossil fuels to alternative fuels or electrical powered technologies and increased 
reliance on such alternative fuels or electricity such that sufficient supply and emergency storage 
would be required in the event of a major disaster.  Also some types of emission control 
measures, facilities, or technologies contemplated by the Project could increase or shift demand 
for different types of energy or fuel usage.  Although “risk of upset” is not considered in the new 
Initial Study checklist.  The scope of the proposed EA should be expanded to include this 
additional analysis. 

(4)  Hazards and Hazardous Materials: 

In addition to our comments on the prior Initial Study, the new Initial Study section 
VIII(f) must be expanded to also consider and analyze the increase reliance on alternative fuels 
or electrical powered technologies that would require sufficient supply and emergency storage in 
the event of a major disaster. Although interference with emergency response plans was 
marginally addressed in this section, “risk of upset” is not considered in the new Initial Study 
Checklist.  The scope of the proposed EA should be expanded to include this additional analysis. 

(5) Land Use & Planning Impacts:   

The new IS now identifies Land Use and Planning as an area involving potential 
significant impacts, to be studied in the EA.   However, the new IS states that such impacts will 
be considered in the EA only “if the project conflicts with the land use and zoning designations 
established by local jurisdictions.”  This is insufficient. 



Ms. Barbara Radlein 
January 15, 2014 
Page 28 
 
 

 

 

   
 

 

We previously pointed out that the PR would cause conflicts with existing land use plans 
and policies, circulations plans, congestion management plans, etc.   The prior IS itself admitted 
that the Project would cause potentially significant impacts or conflicts with existing land use 
plans (but was only going to address them in the Transportation section).  This should be a 
definite area for evaluation in the EA, not a ‘conditional’ topic of study. 

We also note that the new Initial Study is internally inconsistent.  It makes the remarkable 
assertion (inexplicably placed in its discussion of impacts on Biological Resources, at p. 2-18) 
that “there are no provisions in the proposed project that would adversely affect land use plans, 
local policies, ordinances or regulations.  LAND USE AND OTHER PLANNING 
CONSIDERATIONS ARE DETERMINED BY LOCAL GOVERNMENTS AND NO LAND 
USE OR PLANNING REQUIREMENTS WOULD BE ALTERED BY THE PROPOSED 
PROJECT.”  We strongly disagree, as pointed out in our prior comments, which are 
incorporated. 

The measures contemplated in the Initial Study include the adoption of new “regulatory 
requirements,” new “impact fees” on the movement of cargo or sources, and changing the tariffs 
for use of the Harbor Districts – all of which would cause at least potential “conflicts” with 
applicable plans and policies.  (Cf., Orinda Ass’n v. Board of Supervisors (1986) 182 Cal.App.3d 
1145, 1169 [the CEQA requirements for initial study examination of non-conformity with 
existing land use plans are intended to allow lead agency to modify the Project to avoid 
inconsistencies with existing plans – not vice versa].) 

The Initial Study itself acknowledges that the Project is anticipated to cause “potentially 
significant impacts” or conflicts with “an applicable plan ... for the performance of the 
circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Also, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

The proposed Rule is apparently structured in a way that would impermissibly usurp the 
(non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 
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The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).)  The scope of the proposed EA should be expanded to include environmental 
analysis of all of these potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project- 
related subsequent amendments to the Cities’ plans, policies, and other land use regulations. 
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th  1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

(6) Transportation and Traffic Impacts 

The new Initial Study fails to adequately describe and analyze potential impacts to rail 
and marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car 
or air traffic is substantially altered” on page 2-45.  The new Initial Study erroneously considers 
vehicular traffic impacts to local roadways. 

Socioeconomics Analysis 

The proposed EA needs to include a broad-based analysis of the socioeconomic effects of 
Proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064€ and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd433,445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, business and operations that while located outside 
of the Harbor Districts are dependent upon the flow of cargo for their continued operations. 
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This CEQA analysis of the socioeconomics effects of PR 4001 in the proposed PEA 
would be separate from, and in addition to, the assessment of socioeconomic impacts of the 
proposed Rule that the District is required to prepare in compliance with Health & Safety Code  
§ 40728.5 and § 40440.8. 

D.  Conclusion: 

The current version of the Recirculated NOP/IS still fails to comply with CEQA or with 
the District’s own Rules for environmental review, and fails to properly provide an adequate 
“scope” for the eventual Environmental Assessment to be prepared for analysis of the Proposed 
Rule 4001.  The Initial Study must therefore be revised, corrected, and re-circulated with all of 
the descriptions and other content required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed and fails to identify any potentially feasible alternatives to the Project.  
Consequently any ensuing environmental review will be limited in a way that erroneously fails to 
provide the relevant decision-makers, affected public agencies, residents and the public generally 
with sufficient evidence and analysis of all potential impacts from the Project as a whole, or of 
all potentially feasible mitigation measures or appropriate Project alternatives as required by 
CEQA. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.   We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency. 
For the COLB, the contact persons are as follows: 
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Matthew Arms 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 (562) 283-7100 
e-mail: matthew.arms@polb.com 

With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 

M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 

David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, Suite 200 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
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With a copy to: 

Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 

 

We appreciate your consideration. Thank you. 

 

Sincerely, 

  
Matthew Arms     Christopher Cannon 
Acting Director of Environmental Planning  Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 
 
 
Attachments:   
 
 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
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cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 
 Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, U.S. EPA, Region 9 
 Deborah Jordan, Director, Air Division,  U.S. EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 
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August 21, 2013 
 

 

 

 

VIA ELECTRONIC MAIL - bradlein@aqmd.gov 
VIA FACSIMILE - (909) 396-3324 
 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, CA 91765-4178 

 

Re: Notice of Preparation and Initial Study 
Proposed Rule 4001:  “Backstop to Ensure AQMP Emission Targets Are Met 
At Commercial Marine Ports” 

SCAQMD File No. 0722013BAR 
SCH No.  2013071072 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed 
Environmental Assessment 

Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

We appreciate this opportunity to submit comments on the Notice of Preparation 
(“NOP”) and the accompanying Initial Study prepared in connection with the District’s 
consideration of the proposed project entitled “Rule 4001: Backstop to Ensure AQMP Emission 
Targets Are Met At Commercial Marine Ports” (the “Project”) on behalf of the City of Long 
Beach acting by and through its Harbor Department (referred to herein as “COLB”) and the City 
of Los Angeles acting by and through its Harbor Department (“COLA”, collectively with COLB, 
the “Cities”). 

As environmental leaders nationwide, the Cities have achieved tremendous success in 
obtaining substantial emissions reductions from their joint San Pedro Bay Ports Clean Air Action 
Plan (“CAAP”) and other air quality measures implemented under the Cities’ initiatives.  The 
Cities continue to be supportive of projects and programs that are intended to contribute to 
improvement of air quality and promote other environmental values.  However, the Cities must 
fundamentally disagree with the District’s current proposal to unnecessarily convert an effective 
voluntary plan, built on multi-agency and industry cooperation, into potentially punitive 
regulations imposed unlawfully on the Cities.  The Cities have previously sought to make the 
District aware of the serious concerns and objections to this approach.  The Cities incorporate by 
reference their previous comments on the 2012 Air Quality Management Plan (“AQMP”) 

teramoto
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Measure IND-01 Backstop Measure for Indirect Sources of Emissions from Ports and Port-
Related Facilities (“Measure IND-01”) as comments on the proposed Project.  The Cities’ 
comments on Measure IND-01 are Attachment “A” to this letter. 

We are also mindful that the California Environmental Quality Act (“CEQA”) calls for 
public review, critical evaluation, and comment on the scope of the environmental review to be 
conducted prior to approval of proposed projects.  Such review and critique is particularly 
important where, as here, it is anticipated that the proposed Project will have substantial impacts 
on and conflict with the authorities of other public agencies.  Thorough identification of the 
proposed Project, and candid disclosure of all phases of the Project and their potential impacts, is 
essential to assure that the proposed Project will be planned and implemented in conformity with 
established community plans and policies, and that environmental review is conducted with full 
consideration of all potentially significant environmental impacts, mitigation measures, and 
alternatives.  In addition, it will be important to consider the impacts of the proposed Project on 
the San Pedro Bay Ports’ communities, missions, facilities, and operations.  The District must 
therefore provide a meaningful opportunity for informed public review of and comment on a 
well-defined project. 

In that context, we respectfully submit the following comments regarding the NOP for 
this “Project” as well as questions, concerns and objections related to the omissions of critical 
information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s NOP. 

A. General Comments on the Initial Study 

While we recognize the effort that has gone into preparation of the current Initial Study, it 
is apparent that the Initial Study does not provide the information, evidence, or analysis required 
under CEQA.  The Initial Study thus fails to fulfill its critical role as mandated by CEQA in 
educating the public generally, other affected regulatory agencies and governments, such as the 
Cities, or the officials and Board of the District, as to the potential environmental significance 
and impacts of the proposed Project. 

The necessary contents for an adequate initial study are described in the CEQA 
Guidelines (14 C.C.R. §15063, subd. (d)).  An initial study must “contain in brief form: 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting; 

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . . ; 
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(4) A discussion of ways to mitigate the significant effects identified, if any; 

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls; 

(6) The name of the person or persons who prepared or participated in the initial 
study.” 

An initial study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or project 
approval.  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, [invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”].) 

It is therefore respectfully urged that the Initial Study (and the related NOP) be revised, 
corrected, and recirculated for public review and comment before the District proceeds with any 
further action or EA in connection with the proposed Project. 

The CEQA Guidelines contemplate that an initial study is to be used in defining the 
scope of environmental review (Guidelines, Sections 15006(d), 15063(a), 15143).  However, as a 
result of the omissions, open questions, and deficiencies in the Initial Study as noted below, it 
appears to have unduly narrowed the District’s proposed scope of environmental assessment, and 
to have caused the NOP to erroneously exclude critical issues and topics from the proposed 
scope of the EA. 

The comments on the current Initial Study included in this letter are organized in the 
same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
followed by comments on “Chapter 2 – Environmental Checklist.”  The comments are limited to 
those matters that appear in the current version of the Initial Study, and we reserve the right to 
provide further comments in the event that additional or different information about the proposed 
Project becomes available, or the District provides a revised and CEQA-compliant Initial Study. 

B. Request for Revision of NOP and Re-Circulation of Revised NOP/IS To 
Include a Legally-Adequate “Project” Description and Text of Proposed 
Rule 4001 

It is essential that the NOP and the Initial Study be revised to include an adequate 
“project description” including the text of the proposed Rule that is the “project” before the 
public, or the Cities, can be expected to provide comments and input. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed the very same concern over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
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Final Program EIR, the District stated: “The exact impacts resulting from the particular methods 
that will be used under Control Measure IND-01 can only be determined in the future as the 
measure is developed into a rule or regulation and adopted.”  The District also committed, in its 
response to the same comment #5-4 in the AQMP Final Program EIR, that “further details 
regarding the future requirements [a Rule implementing Control Measure IND-01] will be 
determined more appropriately during the rule development process.”   

The District has already commenced the rule development process.  However, it has not 
yet provided even a draft of the proposed Rule 4001.  To the contrary, at a public meeting held 
on August 8, 2013, the District’s staff announced that the Rule will be developed after various 
public meetings with a “Rule 4001 working group,” with a goal of releasing a draft of the Rule 
on August 28, 2013.  Such a deferred release date for the “draft” of the proposed Rule would be 
one week after the deadline for comments on this NOP.  The details and text of the promised 
Rule must be developed and disclosed before the “particular methods” and “exact impacts” 
anticipated may be analyzed or the subject of comment.  Accordingly, it is still not possible for 
the District to proceed with appropriate project-level CEQA review or to issue an accurate 
NOP/IS at this stage if the details of proposed Rule 4001 are under development. 

It is necessary that the current NOP and Initial Study be revised to include a revised 
“Project” Description, to incorporate the text of the draft Rule 4001 in detail, and to recirculate 
the revised documents for public review.  A new set of public meetings, including a new 
“scoping meeting” should be scheduled to provide the public with sufficient time and 
opportunity to comment on the scope and adequacy of the revised NOP/IS. 

C. Comments on the Initial Study 

1. Chapter 1 of the Initial Study -- Inadequate “Project” Description 

(a) Deficient “Project” Description – In General 

The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.  
The absence of such a clear description of the proposed Project inherently prevents the Initial 
Study from facilitating meaningful review and analysis of the proposed Rule 4001, and violates 
the requirements of CEQA.  (See, e.g., CEQA Guidelines, Section 15124; Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.) 

The Initial Study does not include or even describe the text of the proposed Rule that is 
supposed to be the “Project.”  The section of the Initial Study that purports to “describe” the 
Project, “PR 4001,” includes nothing more than summaries of “key concepts provided in the 
2012 AQMP Control Measure IND- 01.”  Those summaries and “concepts” are insufficient to 
describe the Project itself, and prevent effective public review and comment.  Moreover, since 
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the 2012 AQMP Control Measure IND- 01 has already been adopted, it is perplexing that the 
District would use that measure as a substitute for the Project description. 

The Initial Study does not provide a description of how the proposed Rule would work.  
It fails to describe reasonably foreseeable activities or actions of other agencies in response to or 
associated with the proposed Rule.  This Initial Study suggests, instead, that the intent of 
proposed Rule 4001 would be to delegate the District’s responsibilities for regulating or reducing 
emissions of NOx, SOx, and PM2.5 air emissions to other agencies, specifically the public 
officials governing the ports of Long Beach and Los Angeles, and appears to imply that any 
informed public discussion and environmental review on this course of action be deferred until 
those other agencies attempt to “comply” with the District’s proposed, but unarticulated, new 
Rule 4001 at some point in the future.  Such an approach, however, is inconsistent with, and in 
violation of, many fundamental rules and policies required by CEQA (e.g., failure to identify and 
analyze the whole of the project, improper project “segmentation,” improper deferral of impact 
analysis and mitigation, failure to identify and evaluation project alternatives, etc.). 

The importance of providing an accurate and informative project description in an Initial 
Study was re-emphasized in Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 267, emph. 
added: 

“The initial study must include a description of the project.” (City of 
Redlands, supra, 96 Cal.App.4th at pp. 405–406, fns. omitted.) “Where an agency 
fails to provide an accurate project description, or fails to gather information and 
undertake an adequate environmental analysis in its initial study, a negative 
declaration is inappropriate. [Citation.] An accurate and complete project 
description is necessary to fully evaluate the project's potential environmental 
effects. [Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.) 

“The scope of the environmental review conducted for the initial study must 
include the entire project.” (Tuolumne County Citizens for Responsible Growth, 
Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1222.) Thus, a correct 
determination of the nature and scope of the project is a critical step in complying 
with the mandates of CEQA. (Tuolumne County Citizens, supra, at p. 1222.) 

The Initial Study currently falls far short of these requirements in describing the proposed 
Project, and thus falls equally short of serving the “public awareness” purposes described above 
and mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency's action.  
(Silveira  v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.) 
“Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal's benefit against its environmental cost, 
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consider mitigation measures, assess the advantage of terminating the 
proposal . . . and weigh other alternatives in the balance.”  (County of Inyo v. City 
of Los Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 407–
408.) 

The Initial Study (p. 1-5) indicates that “the approaches and concepts considered in this 
NOP/IS may be subject to change” based on comments from the working group.  In light of the 
District’s initiative in forming a “working group” of interested participants to help formulate the 
proposed Rule, and thereby provide an actual “project description,” it would be more appropriate 
to undertake CEQA analysis and compliance after the actual Rule is developed.  Furthermore, it 
is premature for the District to assume or conclude that any changes received from the working 
group as well as comments received relative to this NOP/IS will all be within the scope of the 
analysis in the NOP/IS. 

In brief, the NOP/IS erroneously limits the scope of the analysis and inherently calls for 
impermissible speculation or impossible prescience on the part of the Cities or other members of 
the concerned public to undertake effective analysis of the proposed Project, or to provide 
meaningful comments as to the scope of review of the Project, until and unless the District 
provides an adequate description of the “Project.” 

(b) Specific Comments and Questions re “Project Description” 
and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

The Introduction states, in the first sentence of the third paragraph on page 1-1, that 
Control Measure IND-01 “...does not call for additional emission reductions beyond those 
realized with existing regulations and emission reductions programs implemented at the Ports to 
date.”  This is an untrue statement.  The CAAP is only a planning document which specifically 
provides for discretionary future decisions to be made regarding implementation by each of the 
Cities’ respective Board of Harbor Commissioners, and resolution adopting the CAAP update 
states:  “The CAAP is a living document intended to establish a process to develop solutions, not 
a static document binding the Ports to particular future actions….The CAAP is a planning 
document that identifies goals and potential implementation strategies to guide further actions, 
and as such does not constrain the discretion of either Board of Harbor Commissioners with 
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respect to any particular action.”1  Not all individual Board actions that may be required in order 
to achieve the CAAP’s goals and activities have been adopted, many of which goals were stretch 
targets with uncertainty as to whether they could be achieved.  Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future actions that create potentially-conflicting 
authorities between the District, as regulator, and the Cities, as independent governmental 
agencies regulated by the District, so as to force the Cities to exercise their discretionary police 
power authority in a particular way.  The Constitution does not permit such usurpation of the 
Cities’ authority. 

The Introduction states, in the last paragraph beginning on Page 1-1, that the emission 
targets for port-related sources are those assumed in the 2012 AQMP emissions inventory.  The 
Cities raised questions during the Measure IND-01 adoption process regarding the District’s 
calculation of these targets, which are different from the emissions targets set under the CAAP. 
Although the specific emission targets of the proposed Project do not appear at all in the NOP 
(which omission itself is a defect), the District has verbally advised the Cities and a working 
group on August 8, 2013, that the Rule will be such as to be triggered on set emission targets for 
2014 and 2019.  Those comments, however, left the Cities and working group participants with 
many questions about how the District set the emissions inventory, particularly for 2019, which 
was not in the CAAP.  These examples are provided to illustrate that the NOP’s description of 
the proposed Rule is not only flawed but missing altogether. 

P. 1-3 - Project Location 

The Initial Study provides no finite “project location.”  It describes the District’s 
jurisdictional boundaries.  It then states that “PR 4001 would apply to POLA and POLB, both of 
which are located within Los Angeles County.”  It is unclear if this was an attempt to state that 
the Project location would be Harbor Districts of the Cities.  The lack of clarity regarding the 
Project location is further compounded by the Rule’s reference to “sources not entering Port 
properties.”  During the August 14th Scoping Meeting, Mr. Hogo attempted to clarify this 
reference by referencing an undefined area outside of but near the two Harbor Districts.  
Unfortunately, Mr. Hogo’s statement did not clarify the proposed Project’s location. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the Harbor Districts of the Cities?  It is unclear from this description whether 
the Project may have impacts or foreseeably result in actions being taken outside these Harbor 
Districts.  This may have jurisdictional implications which cannot be evaluated without 
additional information. 

                                                 
1 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the 
City of Los Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor 
Commissioners of the City of Long Beach on November 22, 2010. 
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Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in the 
Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-4 – Project Background 

The Initial Study’s description of the “Project Background” implies that the two Cities’ 
ports themselves actually conduct cargo operations.  For example, the text states that the COLA 
“serves approximately 80 shipping companies.”  This illustrates a fundamental lack of 
understanding by the District of how ports work. There are two types of business models of 
ports: some are “operating ports,” that conduct cargo operations directly, such as the Port of 
Charleston, South Carolina and some are “landlord ports,” such as the Ports of Los Angeles and 
Long Beach, that merely lease wharves and land to operators who conduct cargo operations. 

The Ports of Los Angeles and Long Beach are not, “the single largest fixed source of air 
pollution in Southern California.”  The EA should clarify that the referenced sources of air 
emissions are the vehicles, engines, ships, trains, trucks and other cargo-moving equipment 
operated by distinct tenants, users, and visitors of the ports, not the Harbor Districts or the Cities. 

P. 1-5 – Legal Authority for PR 4001 

The Initial Study suggests that if the (unspecified) “backstop measure” that would be 
mandated under PR 4001 “becomes effective,” then the new Rule would require the Cities to 
take (unspecified) action “to develop and implement plans to get back on track” regarding 
attainment of emissions targets.  Under what legal authority does the District believe that its 
proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and the 
Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular ways to 
achieve District objectives? 

Measure IND-01 was prominently referred to as an “indirect source rule.”  The current 
general references to proposed Rule 4001 in the NOP/IS have lost all mention of an “indirect 
source rule.”  However, the references to proposed Rule 4001 do not cite to any authority the 
District is relying on for its processing of the proposed Rule.  This should be corrected so that the 
public can comment on whatever legal authority may be invoked by the District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?  If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not permitted 
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to do indirectly that which they are prohibited from doing directly]; Graber v. City of Upland 
(2002) 99 Cal.App.4th 424, 434 [same].) 

P. 1-5 – Call for Cities to Regulate Off-Site “Sources” 

The Initial Study indicates that the District will be inviting and considering proposals, as 
part of this “Project,” regarding potential measures for the Cities to adopt and implement to try to 
reduce emission from sources not entering onto port properties.  What does this mean?  What 
legal authority might the Cities have to try to regulate off-site sources that do not come within the 
jurisdiction of the respective Harbor Commissions?  (Municipal police power authority may 
generally be exercised only within the territorial boundaries of their jurisdiction, and the Boards 
of Harbor Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off-
site “sources?” 

Until such options are identified, shown to be legally authorized and technically feasible, 
how can the CEQA analysis for proposed Rule 4001 be undertaken? 

P. 1-6 – First Bullet – Imposing “Requirements” on the Cities? 

The Initial Study indicates that if proposed Rule 4001 becomes effective the Cities 
“would be required to submit an emissions reduction plan to address the emissions reduction 
shortfall.” 

As noted above, this raises questions as to the intent and legal authority behind the Rule.  
Has the District identified legal authority for a rule that would require other governmental 
agencies (the Boards of Harbor Commissioners for the respective Cities) to exercise their 
legislative discretion/authority in any particular manner?  Does the District intend to reserve to 
itself some authority to approve or disapprove any such plans submitted by the Cities? 

What is the consequence of disapproval by the District? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

P. 1-6 – Second Bullet -- Funding 

This bullet point implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.  Would 
such funding be provided by the District?  What other “funding” sources are contemplated?  Will 
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there be constitutional or common law “gift of public funds” restrictions on funding imposed on 
the Cities for activities under their CAAP if Rule 4001 makes CAAP compliance a potential state 
or even federal regulation? 

Are the Cities expected to fund these programs from Tidelands Funds?  By what 
authority may the Harbor Commissioners impose taxes, assessments, and charges on users of the 
Harbor Districts, given the restrictions of various state laws, including, among others, 
Proposition 26? 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority or feasibility raises more questions than it answers.  
Whatever types of “emissions reduction plans” may be anticipated by proposed Rule 4001 
should identified by the District in the NOP/IS so that the feasibility and legality of such 
approaches can be evaluated as part of the environmental assessment for the Project. 

Pp. 1-6 – 1-7  -- Technology Overview/Implementation Strategies 

This refers to some emission reduction strategies included in the CAAP, but the Initial 
Study does not explain how these may relate to proposed Rule 4001, or whether they should be 
considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff change” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant program.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Pp. 1-10 – 1-11  -- Imposition of “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.”  
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 
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Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.  Moreover, if there were to be a 
“shortfall” in attaining the targets, it could well be due to factors not caused or controlled by the 
Cities, and not due to any actions or derelictions on the part of the Cities or their tenants or users. 

Other issues:  How would a “shortfall” be measured or determined?  Would any such 
“shortfall” be allocated to sources or causes bearing some actual responsibility for the lack of 
attainment?   How would it be “allocated” between the Cities?  Would 
uncontrollable/unforeseeable factors resulting in all or part of a shortfall be excluded from 
whatever obligation may be imposed on the Cities? 

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

Footnote 6 (on page 1-11)  

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

P. 1-11 -- Technologies 

The EA should be expanded to address the legal, technological and economic feasibility 
of the seven bulleted items listed in this section. 

P. 1-12 -- Alternatives 

No alternatives have been identified for study in the NOP/IS.  Instead, it merely commits 
the District to “discuss and compare alternatives” in the future, as part of the Draft EA. 

It also suggests the District is looking to the public or other agencies to identify 
“alternatives” during the scoping process.  As previously explained however, how can 
alternatives realistically be suggested when the Project itself has not been identified or 
described? 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
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regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001. In particular, an analysis should be conducted of the grant funding that 
would be available under the No Project Alternative that would not be available if the proposed 
Project constitutes regulation, and the environmental impact if grant funding necessary to make 
certain actions economically feasible is no longer available under the proposed Project.  If the 
District’s position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 

In light of the technical complexities of the issues and the ambiguities as to what the 
District is actually seeking to accomplish by way of proposed Rule 4001, it seems unreasonable 
to expect others to develop the project alternatives.  One suggested alternative would be for the  
District to formulate its own “backstop” measures and strategies for addressing any shortfall in 
emission reduction targets, relying on the District legal authority, expertise and resources, rather 
than pursuing proposed Rule 4001, which appears to be an attempt to rely upon presumed 
authority of the Cities.  Another suggested alternative would be, the memorandum of 
understanding approach that was suggested by the Cities and proposed by staff as an alternative 
to Measure IND-01. 

(c) Other Comments on Chapter 1 - “Project Description” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project.   

While the CEQA Guidelines do not specially define “environmental setting” with regard 
to an initial study, they do explain, in regard to EIR preparation, that the “environmental setting” 
must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced, from both a local and regional perspective. This environmental setting will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.”  (Guidelines, § 15125, subd. (c).) 



Ms. Barbara Radlein 
August 21, 2013 
Page 13 
 

 

Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and ‘the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The Initial Study here improperly fails to describe “the entire Project” and fails to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails to address or to provide information and analysis 
relating to the environmental impacts of the anticipated “subsequent approvals,” “discretionary 
permits” and amendments to the Cities’ plans and regulations that appear to be proposed as parts 
of the Project, or the physical environmental effects of social or economic impacts that may 
result from those anticipated and apparently necessary changes in land use regulations.”   
(Guidelines § 15063.)  Such anticipated and intended actions by other governmental agencies 
thus appear to be part of this Project, and must be identified and evaluated in the Project EA, 
along with their potential impacts.  As such, we reiterate our prior comment on the Draft 2012 
AQMP Program EIR dated October 22, 2012 where it is stated that the District has failed to fully 
disclose the details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA 
analysis.   

Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.  Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 
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Communities for a Better Environment v. South Coast Air Quality Management District (2010) 
48 Cal.4th 310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)   The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used.  
In many places the Initial Study compares the anticipated “impacts” of adopting proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (8/5/2013,  No. S202828) ___ Cal.4th ___, indicates 
that the baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”  (Slip 
Opinion, p. 11), it does not detract from the rule that the Initial Study must accurately and 
consistently describe the baseline being used.  Nor does it permit the use of “future conditions” 
in the absence of a showing of unusual circumstances.  The Initial Study in this case does 
neither. 

For each of these fundamental reasons, the NOP/IS should be rescinded in order that it 
may be revised, completed and corrected to meet CEQA requirements. 

2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments and Questions on the Environmental 
Checklist 

The NOP/IS apparently relied on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the 
(inadequately-described) Project is adopted and implemented.  This is insufficient under CEQA, 
and under the District’s own rules.  (SCAQMD Rule 110; City of Redlands, supra, 96 
Cal.App.4th at 408-09; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296).  
Furthermore, it is contrary to the District’s response to comment #5-4 in the Final Program EIR, 
which indicates that “[t]he exact impacts resulting from the particular methods that will be used 
under Control Measure IND-01 can only be determined in the future as the measure is developed 
into a rule or regulation and adopted.” 
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The NOP/IS currently indicates that the scope of the proposed EA for this “Project” will 
be limited to the six topics listed at p. 2-2.  Compliance with CEQA, however, would require not 
only a new and corrected Initial Study, providing an adequate “Project description” but also a 
more comprehensive EA that addressed additional areas of potentially significant impact, 
including (without limitation): (1) Aesthetics, (2) Biological Resources, (3) Cultural Resources, 
(4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) broadened evaluation of 
potential impacts and issues in the areas of Energy, Hazards and Hazardous Materials, Air 
Quality, and Transportation and Traffic. 

Unless and until those areas are more fully addressed, the NOP/IS appears to improperly 
limit the scope of the proposed EA, and to erroneously exclude areas requiring further 
assessment. 

(b) Specific Comments and Questions on the Environmental 
Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 

More specific questions and comments follow: 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted on page 1-4 regarding Cities 
being the source of emissions.  The geographic location itself does not produce emissions.  It is 
the users of the area that produce impacts.   The users of the two ports are the owners and 
operators of the ships, trains, trucks and equipment which the District targets as the sources of 
emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed by the District’s 2012 AQMP] may be contingent upon the Ports taking and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Second Paragraph, Last Sentence:  Same comment as page 1-5. 
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Third Paragraph.  The NOP/IS states that the checklist responses focus on “the above 
mentioned actions.”  This is extremely vague.  Is the reference intended to be the items 
referenced in the paragraph immediately above, or in the earlier pages? 

Identification of precisely what measures are being assumed or proposed in proposed 
Rule 4001 is essential to being able to review the Initial Study. 

Aesthetics  -- P. 2-5 

Discussion of I a), b) and c).  The Initial Study suggests that “because PR 4001 would 
implement IND-01” the District may simply assume that this Project would not be expected to 
generate significant adverse aesthetics impacts.  However, given that the measures that would be 
used to implement IND-01 are not identified, the Initial Study does not provide evidence to 
demonstrate that proposed Rule 4001 has no potential for impact.  To the contrary, the Initial 
Study admits that “PR 4001 will primarily affect operations at two ports” and but then simply 
assumes from the industrial and commercial zoning of the Harbor Districts that there could not 
be a potential for impacts on “scenic vistas” nor any potential degradation of the visual character 
of the areas around the Harbor Districts. 

The Initial Study fails to describe the environmental setting and include any evidence or 
analysis to support its assumption that whatever is done to implement proposed Rule 4001 would 
“likely easily blend in” with the surrounding activities, especially since what would be done to 
implement the Rule is not yet known.  Specifically, the Initial Study fails to identify or even 
describe known visual resources such as John S. Gibson Boulevard, Harbor Boulevard, and the 
Vincent Thomas Bridge, all of which are designated as local scenic highways in the San Pedro 
and Wilmington-Harbor City Community Plans.  There are many historic and cultural resources, 
both listed and found eligible for listing through surveys, that contribute to the visual setting and 
character of the Harbor Districts and if modified, through obstruction, alteration, or demolition 
could have a negative aesthetic impact.  Without a clearly defined project, project location, or 
description of the environmental setting, it is not possible to conclude that any port modifications 
will have little or no noticeable effect on adjacent areas and would blend in with the visual 
setting. 

The Initial Study indicates that “Control devices may include hoods or bonnets on ship 
exhaust stacks to capture emissions and are expected to be as high as 80 feet (POLB, 2006)” and 
concludes that “these control devices would be similar to other structures used within the heavily 
industrialized portions of the Ports…”  First, the “POLB” citation is missing in the list of 
references.  Second, it is speculative and erroneous to assume that control devices as high as 80 
feet would have “no visual impact” without knowing the location, dimensions, color scheme or 
critical viewpoints.  No such analysis has been considered here and the impact is dismissed with 
no evidence to support the conclusion. 
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The last sentence of the first paragraph (on p. 2-6; I. d) suggests there are no residential 
areas “next to” the Harbor Districts, and thus the Initial Study may dispense with analysis of 
light and glare impacts.  It is evident however that was an inaccurate assumption given the 
residential communities of San Pedro, Wilmington and Long Beach located adjacent to the 
Harbor Districts.  This is also contradictory to the description of surrounding land uses and 
setting on page 2-1 which indicates “potentially residential.”   

The Initial Study further errs by dispensing with environmental analysis or evidence, 
simply because of the (assumed) beneficial air quality goals of proposed Rule 4001.  The law is 
clear that environmentally “benign” objectives for a project do not excuse non-compliance with 
CEQA and do not justify reliance on assumptions in lieu of evidence to demonstrate the absence 
of potential impacts.  See, e.g., California Farm Bureau v. California Wildlife Conservation 
Board (2006) 143 Cal.App.4th 173, 196, emph. added [State environmental agency violated 
CEQA by exempting environmentally beneficial habitat project from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the 
environment are immune from environmental review. [Citations.]” (Davidon 
Homes, supra, 54 Cal.App.4th 106, at p. 119; see, e.g., Dunn-Edwards Corp. v. 
Bay Area Air Quality Management Dist. (1992) 9 Cal.App.4th 644 (disapproved 
on other grounds in Western States Petroleum Assn. v. Superior Court, supra, 9 
Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

This topic should not be dismissed.  Given the nature of proposed Rule 4001, it cannot be 
determined that its implementation would have no impact on aesthetics.  The EA therefore 
should include “Aesthetics” as a potentially impacted area of study. 

Air Quality  -- P. 2-11, Discussion 

In the first paragraph (p. 2-11), last sentence, the stated assumption is speculative given 
there is no information about what physical changes to the environment proposed Rule 4001 will 
entail.  There is no evidence to support the assumption in the Initial Study that proposed 
Rule 4001 would be identical to Measure IND -01 or have identical (previously-studied) impacts 
on air quality. 

P. 2-11, III.a 

The first paragraph, last sentence, again raises the question of why it should become the 
obligation of the Cities to take actions on their own to fulfill the obligations of the District for 
reaching emissions reductions targets?  What is the legal authority for this shifting (or 
delegation) of the District’s air quality responsibility? 
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In the second paragraph, the Initial Study relies on an assumption that “the Port” would 
be installing control equipment.  Again, this erroneously confuses the Harbor Departments of the 
Cities with the operators of vessels, vehicles, and equipment.  The Harbor Boards serve as 
trustees of tideland assets. 

The conclusion in this section assumes that the undefined strategies and approaches 
suggested in conceptual description of proposed Rule 4001 will be successful.  That is dependent 
on the feasibility of the approaches, which must be identified and assessed.  Therefore, this topic 
should be analyzed in the EA. 

P. 2-12, III.b, c, and g 

Given the total lack of information regarding what proposed Rule 4001 would entail and 
whether it’s implementation is feasible, it is premature to assess impacts in this category.  These 
details must be provided and these topics should also be identified and assessed in the EA. 

P. 2-13, III.e 

There is no factual basis in the Initial Study upon which to conclude that implementation 
of proposed Rule 4001 would not create any odor issues and therefore need not be studied.  It is 
premature to dismiss this area of analysis given the lack of information currently available 
regarding the Project. Furthermore, the Initial Study analysis only applies to construction odors 
and ignores any potential odors that may occur during long-term operations. 

The NOP should be amended to make clear that at least these additional areas of potential 
impacts on air quality should also be identified and assessed in the EA. 

Biological Resources – P. 2-14 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to biological resources, including least terns and migratory birds. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on biological resources. 

Cultural Resources – P. 2-16 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to cultural resources.  Not all areas within the Harbor Districts are devoid of cultural 
resources or have cultural resources that have been previously disturbed, as concluded in the 
Initial Study on page 2-18 in section V(b), (c), and (d).  There are known recorded historic and 
prehistoric sites throughout the Harbor Districts.  For example, see COLA’s website at 
http://www.portoflosangeles.org/idx_history.asp.  Without knowing the location and extent of 
ground disturbance from possible construction activities associated with proposed Rule 4001, it 
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is speculative to assume that no significant adverse cultural resources impacts are expected from 
implementing proposed Rule 4001.  The conclusion in the Initial Study is unsupported and lacks 
evidence or facts to support the findings. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on cultural resources. 

Energy – P. 2-18 

The Initial Study section VI(c) must be expanded to also consider and analyze the shift 
from fossil fuels to alternative fuels or electrical powered technologies and increased reliance on 
such alternative fuels or electricity such that sufficient supply and emergency storage would be 
required in the event of a major disaster.  Also, some types of emissions control measures, 
facilities, or technologies contemplated by the Project could increase or shift demand for 
different types of energy or fuel usage.  Although “risk of upset” is not considered in the Initial 
Study checklist, it should be cross referenced here and addressed in the Hazards section of the 
Initial Study. 

The scope of the proposed EA should be expanded to include this additional analysis. 

Hazards and Hazardous Materials – P. 2-24 

The Initial Study section VIII(f) must be expanded to also consider and analyze the 
increased reliance on alternative fuels or electrical powered technologies that would require 
sufficient supply and emergency storage in the event of a major disaster.  Although interference 
with emergency response plans was marginally addressed in this section, “risk of upset” is not 
considered in the Initial Study checklist.   

The scope of the proposed EA should be expanded to include this additional analysis. 

Land Use and Planning – P. 2-34 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
inconsistencies between the proposed Project and the existing and applicable land use plans and 
policies. 

The Initial Study erroneously claims that “there are no provisions in PR 4001 that would 
affect land use plans, policies, or regulations.”  (P. 2-34.)  The Initial Study does not support that 
conclusion with any substantial evidence. 

First, the NOP/IS fails to identify any of “the provisions of PR 4001” so the statement 
cannot be supported or evaluated. 
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Second, and more importantly, however, the Initial Study repeatedly references 
“implementation strategies,” “plans” and other new measures that it anticipates the Cities will be 
required to enact if proposed Rule 4001 becomes effective.  Presumably this is because of 
inconsistencies between the existing plans and policies and the requirements of the new Rule.  
(See, e.g., pages 1-6 through 1-11.)  The measures contemplated in the Initial Study include the 
adoption of new “regulatory requirements,” new “impact fees” on the movement of cargo or 
sources, and changing the tariffs for use of the Harbor Districts – all of which would cause at 
least potential “conflicts” with applicable plans and policies.  (Cf., Orinda Ass’n v. Board of 
Supervisors (1986) 182 Cal.App.3d 1145, 1169 [the CEQA requirements for initial study 
examination of non-conformity with existing land use plans are intended to allow lead agency to 
modify the Project to avoid inconsistencies with existing plans – not vice versa].) 

Third, the Initial Study itself acknowledges that the Project is anticipated to cause 
“potentially significant impacts” or conflicts with “an applicable plan ... for the performance of 
the circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Fourth, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

Fifth, the proposed Rule is apparently structured in a way that would impermissibly usurp 
the (non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 

The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).) 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project-
related subsequent amendments to the Cities’ plans, policies, and other land use regulations.  
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
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project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

Noise – P. 2-36 

The NOP/IS acknowledges that approval of the Project and “triggering” of the PR 4001 
could result in the construction or installation of new control equipment.  The Initial Study 
improperly dismisses the potential noise impacts from such work as “not expected to be in 
excess of current operations.”  There is no substantial evidence in the Initial Study to justify such 
assumptions. 

Similarly, there is no evidence cited in the Initial Study to support its further assumption 
that additional permanent noise impacts anticipated from the operations of new control 
equipment would not “substantially increase ambient operational noise levels in the area.” 

This section of the Initial Study is littered with mere “expectations” unsupported by any 
evidence regarding the magnitude of new noise impacts, even though such new impacts are 
anticipated by the Initial Study.  Nor is there any analysis of the potential for significant adverse 
impacts from new noise generators related to the Project. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding these anticipated new noise impacts, 
alternatives, and possible mitigation measures. 

Public Services – P. 2-39 

The Initial Study assumes that the Project would not generate any increased need for 
public services.  However, the Initial Study does not provide any substantial evidence to support 
its assumptions regarding the “absence of impact” on additional public services or facilities. 

The Initial Study should be expanded to address potential impacts that may arise from the 
increased “diversion” of existing “dirty” vehicles and vessels into solid waste sites if proposed 
Rule 4001 is triggered. 
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Transportation and Traffic – P. 2-44 

The Initial Study fails to adequately describe and analyze potential impacts to rail and 
marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car or 
air traffic is substantially altered” on page 2-45.  The Initial Study erroneously considers only 
vehicular traffic impacts to local roadways. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding potential impacts to rail and marine vessel 
traffic. 

Socioeconomics Analysis 

The EA needs to include a broad-based analysis of the socioeconomic effects of the 
proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064(e) and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd 433, 445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, businesses and operations that while located 
outside of the Harbor Districts are dependent upon the flow of cargo for their continued 
operations. 

Too-Narrowly “Focused” Environmental Review 

We note in closing that the Initial Study appears to reflect a preliminary decision to 
conduct less-than-full disclosure or environmental review of the proposed Project.  Although the 
Initial Study concludes that “the proposed Project may have a significant effect on the 
environment and an Environmental Assessment will be required,” it nevertheless appears that 
environmental review in the admittedly-required EA is proposed to be curtailed and “focused” 
on just the six topics listed in the current the NOP.  One obvious indication of this is the 
miniscule list of references that were relied upon to support the Initial Study analysis; the list is 
limited to three sources. 

It is respectfully submitted that such an approach would be too narrow and not in 
conformance with the requirements of CEQA, or with the District’s own policies and rules for 
environmental analysis.  While the CEQA Guidelines call for emphasis and “focus” on the 
significant environmental impacts of the Project, the authority to use such focus is misapplied in 
the Initial Study.  For example, CEQA Guideline § 15143 explains that such focus may be used 
to limit the analysis in an EIR [or, in this case, EA] only as to such impacts that the Initial Study 
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properly shows to be clearly insignificant and unlikely to occur  (i.e., “effects dismissed in an 
Initial Study as clearly insignificant and unlikely to occur need not be discussed further in the 
EIR...”). 

The NOP/IS here, by contrast, appears to exclude from consideration in the EA numerous 
effects that it has not shown to be “clearly insignificant and unlikely to occur.” 

D. Conclusion 

The current version of the NOP/IS fails to adequately describe the “Project” thereby 
thwarting effective public review and comment on proposed Rule 4001.  The Initial Study must 
therefore be revised, corrected, and re-circulated with all of the descriptions and other content 
required by CEQA. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed, and that environmental review will be limited in a way that erroneously fails 
to provide the relevant decision-makers, affected public agencies, residents and the public 
generally with sufficient evidence and analysis of all anticipated and potential impacts from the 
Project as a whole, or of all potentially feasible mitigation measures or appropriate Project 
alternatives as required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.  We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency.  
For the COLB, the contact persons are as follows: 

 
Heather Tomley 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 
(562) 283-7100 
e-mail: heather.tomley@polb.com 
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With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 
 
M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 
 
David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, #3000 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
 
With a copy to: 
 
Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 
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August 30, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Comments on the Draft 2012 Air Quality Management Plan  
 
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to serve on 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management 
Plan (AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have a proven 
leadership record of developing and implementing appropriate and effective strategies that have 
resulted in the port-related goods movement industry’s achievement of real and dramatic 
emissions reductions.  Although the Ports do not own or control the emission sources, the Ports 
have worked cooperatively with business operators in the port area and the air quality regulatory 
agencies (i.e. Environmental Protection Agency, California Air Resources Board, and AQMD) to 
help the port industry reduce its fair share of air quality impacts to the region from port-related 
operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and the 
associated San Pedro Bay Standards.  As a result, between 2005 and 2011 emissions from 
port-related sources were reduced by 73 percent for diesel particulate matter (DPM) and by 
50 percent for nitrogen oxides (NOx).  The Ports’ San Pedro Bay Standards for 2014 established 
goals to reduce port-related DPM by 72 percent and NOx by 22 percent.  Therefore, as a result of 
implementation of aggressive actions by the port industry, port-related emission reductions have 
exceeded our goals several years ahead of schedule. 
 
While we  remain a committed partner in the effort to improve air quality in the region, we have 
significant concerns with several proposed control measures in the Draft 2012 AQMP that 
improperly misclassify the Ports as “stationary sources” or “indirect sources” under AQMP 
Stationary Source measures, or as “implementing agencies” of specific AQMP mobile source 
measures.  In particular, the proposed Stationary Source Measure IND-01, “Backstop Measures 
for Indirect Sources of Emissions from Ports and Port-Related Sources” contains many legal 
flaws, as explained in greater detail below, and inappropriately proposes to impose enforcement 
actions on the Ports for emissions generated by emissions sources that the Ports do not own,  
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operate, or control, which is counterproductive to the cooperative relationship that our agencies 
have established since we began working together on the voluntary CAAP in 2006.   
 
This letter provides the Ports’ specific comments on the control measures in the Draft 2012 
AQMP that we believe must be addressed prior to finalization and adoption by your agency. 
 
Proposed Stationary Source Measure IND-01 
 
There are three fundamental problems with Proposed Measure IND-01, “Backstop Measures for 
Indirect Sources of Emissions from Ports and Port-Related Sources.”  First, the proposed 
backstop rule would transform the Ports’ voluntary CAAP into the AQMD’s mandatory 
regulation of the Ports.  This would jeopardize the Ports and the Port-related emissions sources’ 
grant funding for equipment replacement and modernization if it is now necessary to comply 
with regulation, while offering nothing to assist the Ports with compliance in terms of additional 
technologies, facilitating regulations, tools, or funding.  Second, although the CAAP was a 
voluntary cooperative effort of the Ports and the air agencies designed to encourage the industry 
operators of regulated equipment to go beyond regulation, the proposed backstop rule would 
improperly subject the Ports to the AQMD’s enforcement action for industry’s missed emissions 
reductions by equipment not operated or controlled by the Ports, or even potential loss of federal 
funding under federal conformity principles if the AQMP is adopted into the State 
Implementation Plan (SIP) and approved by the U.S. EPA as federal law.  Third, the proposed 
backstop rule exceeds the AQMD’s authority and if implemented may violate the State 
Tidelands Trust.  If Measure IND-01 (as well as the Offroad Mobile Source Measures discussed 
below) are in reality the AQMD’s regulation of Port-related mobile emissions sources such as 
locomotives, ships, rail, and trucks, then this is beyond AQMD’s legal authority and AQMD 
should obtain a waiver under the Clean Air Act from the U.S. EPA.  The Ports provide further 
detailed comments on Proposed Measure IND-01 below, and object to it being included in the 
2012 AQMP.   
 
Based upon the AQMD’s modeling results, existing control measures are expected to result 
in attainment of the Federal 24-hour PM2.5 standard by the 2014 deadline without 
Measure IND-01.  Section 39602 of the California Health and Safety Code states that the 
State Implementation Plan (SIP) shall only include those provisions necessary to meet the 
requirements of the Clean Air Act.  Hence, there is no identified need or legal basis for 
implementing Measure IND-01.  The AQMD’s proposed measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be 
achieved in the near future, and is therefore unnecessary. 
 
The Ports are neither “direct emissions sources” nor “stationary sources” subject to AQMD 
permitting, and the AQMD has not complied with requirements for regulation under Health and 
Safety Code.  The Ports are also not “indirect sources” subject to an AQMD indirect source 
review program within the meaning of the Clean Air Act, and the AQMD has not complied with 
requirements of the Clean Air Act, 42 U.S.C. §7410 and various other requirements for indirect 
source classification.  The Ports are also not air agency regulators.  The Ports do not own, 
operate, regulate, or control any of the goods movement equipment serving the Ports that are  
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targeted emissions sources under Measure IND-01.  Additionally, the equipment are mobile 
sources regulated by state, federal, and/or international regulation, sometimes under jurisdiction 
preempting Port or AQMD action.  It is inappropriate for the AQMD to regulate the Ports 
without the Ports’ ownership, operation, or jurisdiction to regulate the various industry 
businesses actually causing the emissions within our boundaries.   
 
The proposed backstop measure continues to state that if there is a South Coast Air Basin-wide 
shortfall in emission reductions, then the AQMD will mandate additional emission reductions 
from the Ports, even if the port-related sources have already met their commitments.  This 
moving target standard is unconstitutionally vague and therefore illegal.  The Ports are unfairly 
targeted, as there are no backstop measures proposed for other entities or source categories 
should other modeling assumptions not come to pass, such as anticipated natural fleet turnover, 
or other non-regulated initiatives failing to meet their goals, such as those expected by the Carl 
Moyer Program.  If the AQMD’s emissions projections for achieving attainment are incorrect, 
including control factors and growth rates, this measure appears to imply that the Ports will be 
specifically tasked with rectifying the shortfall.  If the Basin fails to achieve the federal air 
quality standard, the proper channel to address this is through the established SIP process, not to 
establish a contingency rule to unfairly burden one specific industry out of the entire Basin.   
 
AQMD staff has indicated that Measure IND-01 is proposed to account for measures that are not 
backed by enforceable requirements.  However, significant programs such as the CAAP’s Clean 
Truck Program, Ocean-going Vessel Low Sulfur Fuel Program, Cargo-handling Equipment 
requirements, and the Shore-side Power/Alternative Maritime Power programs are currently 
backstopped by CARB and International Maritime Organization (IMO) regulations.  The Ports 
also require higher rates of vessel or equipment compliance than regulation through terminal 
leases, when such commercial opportunities are able to be negotiated with tenants.   Therefore, 
Proposed Measure IND-01 is unnecessary. 
 
Measure IND-01 is vague and incomplete.  It is unclear whether the AQMD has taken credit for 
actual/current emission reductions in the baseline only, or if assumptions have been made for 
future year reductions.  We take issue with a measure moving forward where emissions 
projections are “on-going.”  Further, no detail is provided on the level of emission reductions 
that are needing to be maintained.  This is further complicated by the differences that exist 
between the emissions inventories produced by the Ports and the inventory used for the AQMP.  
It is unclear if a specific emission reduction shortfall will trigger implementation of the measure, 
or if it is simply left to the discretion of the AQMD.  Additionally, the control costs have not yet 
been developed or justified in a cost-benefit analysis. 
 
The CAAP is a planning document that provides a guideline of strategies and targets that are 
often “stretch goals,” which ultimately are implemented through individual actions adopted by 
the Long Beach and Los Angeles Boards of Harbor Commissioners (Boards).  The Ports are 
sovereign Tidelands granted to the cities of Los Angeles and Long Beach by the state under the 
oversight of the State Lands Commission.  Each city has been appointed as a trustee and has 
established their respective Board of Harbor Commissioners with exclusive control and 
management of the Tidelands and revenues and expenditures from the Tidelands.  However,  
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such discretion must be exercised in accordance with their obligations to prudently manage 
Tidelands assets and revenues within a nexus and proportionality to the Tidelands Trust interests, 
as well as in accordance with applicable laws such as the California Environmental Quality Act 
(CEQA) and principles of federal preemption.1  The AQMD cannot mandate action by each 
Port’s Board of Harbor Commissioners, nor can the AQMD direct how the Ports obligate state 
Tidelands money; only the appointed trustee can make discretionary actions to obligate state 
Tidelands funds.  Specifically, the CAAP measures listed in the Draft 2012 AQMP each require 
the Boards to authorize the expenditure of incentive monies and program costs, or to approve 
conditions of infrastructure project development in their discretion as CEQA lead agency and as 
Tidelands trustees. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss 
technical and policy issues related to reducing emissions from port-related sources.  As stated 
above, we remain committed to achieving the clean air goals identified in the CAAP and 
working with port industry and the air regulatory agencies on implementation of appropriate 
strategies.  
 
For your reference, attached is our comment letter dated July 10, 2012, expressing our 
preliminary concerns related to the proposed Measure IND-01 and a comment letter dated 
May 4, 2010, in which the Ports initially expressed concerns regarding backstop rules.   
 
Proposed Off-Road Mobile Source and Advanced Control Technology Measures  
 
The Draft 2012 AQMP also identifies the San Pedro Bay Ports as “Implementing Agencies” for 
several of the proposed Off-Road measures (OFFRD-02, OFFRD-04, and OFFRD-05) and 
Advanced Control Technology measures (ADV-01, ADV-02, ADV-03, ADV-04, and ADV-05).  
The Ports should not be listed as Implementing Agencies, which the AQMP Appendix IV-A 
defines as “the agency(ies) responsible for implementing the control measure.”  While the Ports 
have been moving forward with voluntary efforts in these areas, as mentioned above, the Ports 
are not air agency regulators.  We also do not own or operate the equipment identified in the 
proposed measures, and therefore we do not have direct control over any of the sources listed.  
During the Advisory Committee meetings, AQMD staff has provided clarification that the Ports 
are listed as Implementing Agencies because of our voluntary commitments to work on these 

                                                 
1 The Ports’ experience with the first phase of the 2006-2010 CAAP showed that in actual implementation, many 
CAAP measures were carried out in a different manner than originally conceptualized, or not carried out at all, 
based on limitations on the Boards’ opportunities and their exercise of their discretion to manage Tidelands assets 
and funds under real-world circumstances.  Some of the CAAP measures can only be implemented if businesses 
apply to the Ports for permits to build or expand their lease premises and CEQA mitigation required by law or lease 
conditions that can be negotiated with a Port tenant.  Other CAAP measures involve emissions sources (rail or ocean 
vessels) that may assert federal preemption against efforts to compel use of specific technology, so the CAAP goals 
involve the Ports offering economic incentives in voluntary compliance programs, such as the Ocean Vessel 
incentive programs.  However, only the Boards have the legal authority to fund such incentives or impose CEQA 
mitigation or lease conditions to project approval, which decisions also fall within the Boards’ sole discretion 
regarding their respective Port’s properties and their individual Harbor Revenue Fund budgets, which may be 
affected by the global economy.   
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efforts, and that being listed as an implementation agency does not obligate the Ports to any 
specific requirement, however, this is contrary to the language of the AQMP that implementing 
agencies are “responsible for implementing the control measure.”  We believe that listing the 
Ports, and not including all of the other public and private partners that are also working on these 
efforts, gives the impression that the Ports do have an assigned obligation, or that the Ports must 
bear a larger burden in the effort to implement these programs.  We also repeat our comment 
stated above that the AQMD cannot mandate in the AQMP that the Ports must expend monies in 
these voluntary efforts, since most of these Off-Road and Advanced Control Technology 
measures require incentive monies to fund demonstration projects or accelerated use of new 
technology. 
 
We believe that the appropriate Implementing Agencies for these measures are the United States 
Environmental Protection Agency and the California Air Resources Board. 
 
The Ports urge AQMD to make all of the above-requested changes to the draft 2012 AQMP, in 
particular, to eliminate Measure IND-01 Port Backstop Rule as a legally unnecessary measure 
exceeding AQMD’s authority and violating the State Tidelands Trust.  We believe it is much 
more effective to advance our mutual clean air goals for our agencies to continue working 
cooperatively together, but if the AQMD takes the above 2012 AQMP measures forward, the 
Ports will have no choice but to vigorously oppose such action through the administrative and 
legal process. 
 
Sincerely, 

 
Chris Lytle Geraldine Knatz 
Executive Director Executive Director 
Port of Long Beach Port of Los Angeles 
 
HAT:s 
 

cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Port of Long Beach Harbor Commission 
 Port of Los Angeles Harbor Commission 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
 David Reich, Los Angeles City Mayor’s Office 



 

 

 
 
 
 
July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
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Chapter 4: Control Strategy and Implementation

TABLE 4-2

List of District's Adoption/Implementation Dates and Estimated Emission Reductions
from Short-Term PM2.5 Control Measures

NUMBER ; TITLE AllOPT10N IMPLEMENTATION REDUCTION
PERI011 (TPD)

CMB-01 Further NOx Reductions from 2013 2014 2-3 8
RECLAIM [NOx] Phase I
(Contingency)

BCM-01 Further Reductions from 2013 2013-2014 7.1 b
Residential Wood Burning
Devices [PM2.5]

BCM-02 Further Reductions from Open 2013 2013-2014 4.6 °
Burning [PM2.5]

BCM-03 Emission Reductions from Phase I — 2013 TBD 1 d
(formerly Under-Fired Charbroilers (Tech
BCM-OS) [PM2.5] Assessment)

Phase II - TBD

BCM-04 Further Ammonia Reductions Phase I — 2013- TBD TBD e
from Livestock Waste [NH3] 2014 (Tech

Assessment)

Phase II - TBD
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EDU-01 Further Criteria Pollutant Ongoing Ongoing N/A f
(formerly Reductions from Education,
MCS-02, Outreach and Incentives [All
MCS-03) Pollutants]

MCS-01 Application of All Feasible Ongoing Ongoing TBD e
(formerly Measures Assessment [All
MCS-07) Pollutants]

a. Emission reductions are included in the SIP as a contingency measure.
b. Winter average day reductions based on episodic conditions and 75 percent compliance rate.
c. Reductions based on episodic day conditions.
d. Will submit into SIP once technically feasible and cost effective options are confirmed.
e. TBD are reductions to be determined once the technical assessment is complete, and inventory and control

approach are identified.
f. N/A aze reductions that cannot be quantified due to the nature of the measure (e.g., outreach, incentive

programs) or if the measure is designed to ensure reductions that have been assumed to occur will in fact
occur.
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requirements regarding manure removal, handling, and composting; however, the

rule does not focus on fresh manure, which is one of the largest dairy sources of

ammonia emissions. An assessment will be conducted to evaluate the use of sodium

bisulfate (SBS) at local dairies to evaluate the technical and economic feasibility of

its application, as well as potential impacts to ground water, and the health and safety

of both workers and dairy stock. Reducing pH level in manure through the

application of acidulant additives (acidifier), such as SBS, is one of the potential

mitigations for ammonia. SBS is currently being considered for use in animal

housing areas where high concentrations of fresh manure are located, Research

indicates that best results occur when SBS is used on "hot spots". SBS can also be

applied to manure stock piles and at fencelines, and upon scraping manure to reduce

ammonia spiking from the leftover remnants of manure and urine. SBS application

may be required seasonally or episodically during times when high ambient PM2.5

levels are forecast.

Multiple Component Sources

There is one short-term control measure for all feasible measures.

MCS-01: APPLICATION OF ALL FEASIBLE MEASURES ASSESSMENT:

This control measure is to address the state law requirement for all feasible measures

for ozone. Existing rules and regulations for pollutants such as VOC, NOx, SOx and

PM reflect current best available retrofit control technology (BARCT). However,

BARCT continually evolves as new technology becomes available that is feasible

and cost-effective. Through this proposed control measure, the District would

commit to the adoption and implementation of the new retrofit control technology

standards. Finally, staff will review actions taken by other air districts for

applicability in our region.

Indirect Sources

This category includes a proposed control measure carried over from the 2007

AQMP (formerly MOB-03) that establishes a backstop measure for indirect sources

of emissions at ports.

~ • • ~~~
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Educational Pro r

There is one proposed educational program within this category.

EDU-01: FURTHER CRITERIA POLLUTANT REDUCTIONS FROM

EDUCATION, OUTREACH AND INCENTIVES: This proposed control measure

seeks to provide educational outreach and incentives for consumers to contribute to

clean air efforts. Examples include the usage of energy efficient products, new

lighting technology, "super compliant" coatings, tree planting, and the use of lighter

colored roofing and paving materials which reduce energy usage by lowering the

ambient temperature. In addition, this proposed measure intends to increase the

effectiveness of energy conservation programs through public education and

awareness as to the environmental and economic benefits of conservation.

Educational and incentive tools to be used include social comparison applications

(comparing your personal environmental impacts with other individuals), social

media, and public/private partnerships.

PROPOSED PM2.5 CONTINGENCY MEASURES

Pursuant to CAA section 172(c)(9), contingency measures are emission reduction

measures that are to be automatically triggered and implemented if an area fails to

attain the national ambient air quality standard by the applicable attainment date, or

fails to make reasonable further progress (RFP) toward attainment. Further detailed

descriptions of contingency requirements can be found in Chapter 6 —Clean Air Act

Requirements. As discussed in Chapter 6 and consistent with U.S. EPA guidance,

the District is proposing to use excess air quality improvement from the proposed

control strategy, as well as potential NOx reductions from CMB-01 listed above, to

demonstrate compliance with this federal requirement.
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The Fina12012 AQMP relies on a set of five years of particulate data centered on 2008,

the base year selected for the emissions inventory development and the anchor year for

the future year PM2.5 projections. In July, 2010, U.S. EPA proposed revisions to the 24-

hour PM2.5 modeling attainment demonstration guidance. The new guidance suggests

using five years of data, but instead of directly using quarterly calculated design values,

the procedure requires the top 8 daily PM2.5 concentrations days in each quarter to

reconstruct the annua198~' percentile. The logic in the analysis is twofold: by selecting

the top 8 values in each quarter the 98~' percentile concentration is guaranteed to be

included in the calculation. Second, the analysis projects future year concentrations for

each of the 32 days in a year (160 days over five years) to test the response of future year

24-hour PM2.5 to the proposed control strategy. Since the 32 days in each year include

different meteorological conditions and particulate species profiles it is expected those

individual days will respond independently to the projected future year emissions profile

and that a new distribution of PM2.5 concentrations will result. Overall, the process is

more robust in that the analysis is examining the impact of the control strategy

implementation for a total of 160 days, covering a wide variety of potential meteorology

and emissions combinations.

Table 5-1 provides the weighted 2008 annual and 24-hour average PM2.5 design values

for the Basin.

TABLE 5-1

2008 Weighted 24-Hour PM2.5 Design Values (µg/m3)

MONITORING SITE

Anaheim

24=HOtTRS

35.0

Los Angeles 40.1

Fontana 45.6

North Long Beach 34.4

South Long Beach 33.4

Mira. Loma 47.9

Rubidoux 44.1

Relative Response Factors and Future Year Design Values

To bridge the gap between air quality model output evaluation and applicability to the

health-based air quality standards, U.S. EPA guidance has proposed the use of relative

response factors (RRF). The RRF concept was first used in the 2007 AQMP modeling

attainment demonstrations. The RRF is simply a ratio of future year predicted air quality
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with the control strategy fully implemented to the simulated air quality in the base year.

The mechanics of the attainment demonstration are pollutant and averaging period

specific. For 24-hour PM2.5, the top 10 percentile of modeled concentrations in each

quarter of the simulation year are used to determine the quarterly RRFs. For the annual

average PM2.5, the quarterly average RRFs are used for the future year projections. For

the 8-hour average ozone simulations, the aggregated response of multiple episode days

to the implementation of the control strategy is used to develop an averaged RRF for

projecting a future year design value. Simply stated, the future year design value is

estimated by multiplying the non-dimensional RRF by the base year design value. Thus,

the simulated improvement in air quality, based on multiple meteorological episodes, is

translated as a metric that directly determines compliance in the form of the standard.

The modeling analyses described in this chapter use the RRF and design value approach

to demonstrate future year attainment of the standards.

PM2.5 Modeling

Within the Basin, PM2.5 particles are either directly emitted into the atmosphere

(primary particles), or are formed through atmospheric chemical reactions from

precursor gases (secondary particles). Primary PM2.5 includes road dust, diesel soot,

combustion products, and other sources of fine particles. Secondary products, such as

sulfates, nitrates, and complex carbon compounds are formed from reactions with oxides

of sulfur, oxides of nitrogen, VOCs, and ammonia.

The Final 2012 AQMP employs the CMAQ air quality modeling platform with

SAPRC99 chemistry and WRF meteorology as the primary tool used to demonstrate

future year attainment of the 24-hour average PM2.5 standard. A detailed discussion of

the features of the CMAQ approach is presented in Appendix V. The analysis was also

conducted using the CAMx modeling platform using the "one atmosphere" approach

comprised of the SAPRC99 gas phased chemistry and a static two-mode particle size

aerosol module as the particulate modeling platform. Parallel testing was conducted to

evaluate the CMAQ performance against CAMx and the results indicated that the two

modeUchemistry packages had similar performance. The CAMx results are provided in

Appendix V as a component of the weight of evidence discussion.

The Final 2012 modeling attainment demonstrations using the CMAQ (and CAlV~)

platform were conducted in a vastly expanded modeling domain compared with the

analysis conducted for the 2007 AQMP modeling attainment demonstration. In this

analysis, the PM2.5 and ozone base and future simulations were modeled

simultaneously. The simulations were conducted using a Lambert Conformal grid
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projection where the western boundary of the domain was extended to 084 UTM, over

100 miles west of the ports of Los Angeles and Long Beach. The eastern boundary

extended beyond the Colorado river while the northern and southern boundaries of the

domain extend to the San Joaquin Valley and the Northern portions of Mexico (3543

UT1V~. The grid size has been reduced from 5 kilometers squared to 4 kilometers

squared and the vertical resolution has been increased from 11 to 181ayers.

The final WRF meteorological fields were generated for the identical domain, layer

structure and grid size. The WRF simulations were initialized from National Centers for

Environmental Prediction (NCEP) analyses and run for 3-day increments with the option

for four dimensional data assimilation (FDDA). Horizontal and vertical boundary

conditions were designated using a "U.S. EPA clean boundary profile."

PM2.5 data measured as individual species at six-sites in the AQMD air monitoring

network during 2008 provided the characterization for evaluation and validation of the

CMAQ annual and episodic modeling. The six sites include the historical PM2.5

maximum location (Riverside- Rubidoux), the stations experiencing many of the highest

county concentrations (among the 4-county jurisdiction including Fontana, North Long

Beach and Anaheim) and source oriented key monitoring sites addressing goods

movement (South Long Beach) and mobile source impacts (Central Los Angeles). It is

important to note that the close proximity of Mira Loma to Rubidoux and the common

in-Basin air flow and transport patterns enable the use of the Rubidoux speciated data as

representative of the particulate speciation at Mira Loma. Both sites are directly

downwind of the dairy production areas in Chino and the warehouse distribution centers

located in the northwestern corner of Riverside County. Speciated data monitored at the

selected sites for 2006-2007 and 2009-2010 were analyzed to corroborate the

applicability of using the 2008 profiles.

Day-specific point source emissions were extracted from the District stationary source

and RECLAIM inventories. Mobile source emissions included weekday, Saturday and

Sunday profiles based on CARB's EMFAC2011 emissions model, CALTRANS weigh-

in-motion profiles, and vehicle population data and transportation analysis zone (TAZ)

data provided by SCAG. The mobile source data and selected area source data were

subjected to daily temperature corrections to account for enhanced evaporative emissions

on warmer days. Gridded daily biogenic VOC emissions were provided by CARB using

BEIGIS biogenic emissions model. The simulations benefited from enhancements made

to the emissions inventory including an updated ammonia inventory, improved

emissions characterization that split organic compounds into coarse, fine and primary
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particulate categories, and updated spatial allocation of primary paved road dust
emissions.

Model performance was evaluated against speciated particulate PM2.5 air quality data
for ammonium, nitrates, sulfates, secondary organic matter, elemental carbon, primary

and total particulate mass for the six monitoring sites (Rubidoux, Central Los Angeles,

Anaheim, South Long Beach, Long Beach, and Fontana).

The following section summarizes the PM2.5 modeling approach conducted in

preparation for this Plan. Details of the PM2.5 modeling are presented in Appendix V.

24-Hour PM2.5 Modelin~Approach

CMAQ simulations were conducted for each day in 2008. The simulations included

8784 consecutive hours from which daily 24-hour average PM2.5 concentrations (0000-

2300 hours) were calculated. A set of RRFs were generated for each future year

simulation. RRFs were generated for the ammonium ion (NH4), nitrate ion (NO3),

sulfate ion (SO4), organic carbon. (OC), elemental carbon (EC) and a combined grouping

of crustal, sea salts and metals (Others). A total of 24 RRFs were generated for each

future year simulation (4 seasons and 6 monitoring sites).

Future year concentrations of the six component species were calculated by applying the

model generated quarterly RRFs to the spectated 24-hour PM2.5 (FRM) data, sorted by

quarter, for each of the five years used in the design value calculation. The 32 days in

each year were then re-ranked to establish a new 98~' percentile concentration. The

resulting future year 98t" percentile concentrations for the five years were subjected to

weighted averaging for the attainment demonstration.

In this chapter, future year PM2.5 24-hour average design values are presented for 2014,

and 2019 to (1) demonstrate the future baseline concentrations if no further controls are

implemented; (2) identify the amount of air quality improvement needed to advance the

attainment date to 2014; and (3) confirm the attainment demonstration given the

proposed PM2.5 control strategy. In addition, Appendix V will include a discussion and

demonstration that attainment will be satisfied for the entire modeling domain.

Weight of Evidence

PM2.5 modeling guidance strongly recommends the use of corroborating evidence to

support the future year attainment demonstration. The weight of evidence demonstration

for the Final 2012 AQMP includes brief discussions of the observed 24-hour PM2.5,
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emissions trends, and future year PM2.5 predictions. Detailed discussions of all model

results and the weight of evidence demonstration are provided in Appendix V.

FUTURE AIR QUALITY

Under the federal Clean Air Act, the Basin must comply with the federal PM2.5 air

quality standards by December, 2014 [Section 172(a)(2)(A)]. An extension of up-to five

years (unti12019) could be granted if attainment cannot be demonstrated any earlier with

all feasible control measures incorporated.

24-Hour PM2.5

A simulation of 2014 baseline emissions was conducted to substantiate the severity of

the 24-hour PM2.5 problem in the Basin. The simulation used the projected emissions

for 2014 which included all adopted control measures that will be implemented prior to

and during 2014, including mobile source incentive projects under contract (Proposition

1B and Carl Moyer Programs). The resulting 2014 future-year Basin design value

(37.3µg/m3) failed to meet the federal standard. As a consequence additional controls

are needed.

Simulation of the 2019 baseline emissions indicates that the Basin PM2.5 will attain the

federal 24-hour PM2.5 standard in 2019 without additional controls. With the control

program in place, the 24-hour PM2.5 simulations project that the 2014 design value will

be 34.3 µg/m3 and that the attainment date will advance from 2019 to 2014.

Figure 5-3 depicts future 24-hour PM2.5 air quality projections at the Basin design site

(Mira Loma) and six PM2.5 monitoring sites having comprehensive particulate species

characterization. Shown in the figure, are the base year design values for 2008 along

with projections for 2014 with and without control measures in place. All of the sites

with the exception of Mira Loma will meet the 24-hour PM2.5 standard by 2014 without

additional controls. With implementation of the control measures, all sites in the Basin

demonstrate attainment.
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FIGURE 5-3

Maximum 24-Hour Average PM2.5 Design Concentrations:
2008 Baseline, 2014 and 2014 Controlled

Spatial Proiections of PM2.5 Design Values

Figure 5-4 provides a perspective of the Basin-wide spatial extent of 24-hour PM2.5

impacts in the base year 2008, with all adopted rules and measures implemented.

Figures 5-5 and 5-6 provide aBasin-wide perspective of the spatial extent of 24-hour

PM2.5 future impacts for baseline 2014 emissions and 2014 with the proposed control

program in place. With no additional controls, several areas around the northwestern

portion of Riverside and southwestern portion of San Bernardino Counties depict grid

Mira Loma Rubidoux Fontana Central LA Anaheim North Long South Long

Beach Beach
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cells with weighted PM2.5 24-hour design values exceeding 35 µg/m3. By 2014, the

number of grid cells with concentrations exceeding the federal standard is restricted to a

small region surrounding the Mira Loma monitoring station in northwestern Riverside

County. With the control program fully implemented in 2014, the Basin does not e~chibit

any grid cells exceeding the federal standard.
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2008 Baseline 24-Hour PM2.5 Design Concentrations (µg/m3)
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2014 Controlled 24-Hour PM2.5 Design Concentrations (µg/m3)
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Weight of Evidence Discussion

The weight of evidence discussion focuses on the trends of 24-hour PM2.5 .and key

precursor emissions to provide justification and confidence that the Basin will meet the

federal standard by 2014.

Figure 5-7 depicts the long term trend of observed Basin 24-hour average PM2.5 design

values with the CMAQ projected design value for 2014. Also superimposed on the

graph is the linear best-fit trend line for the observed 24-hour average PM2.5 design

values. The observed trend depicts a steady 49 percent decrease in observed design

value concentrations between 2001 and 2011. The rate of improvement is just under 4

µg/m3 per year. If the trend is extended beyond 2011, the projection suggests attainment

of the PM2.5 24-hour standard in 2013, one year earlier than determined by the

attainment demonstration. While the straight-line future year approximation is

aggressive in its projection, it offers insight to the effectiveness of the ongoing control

program and is consistent with the attainment demonstration.

Figures 5-8 depicts the long term trend of Basin NOx emissions for the same period.

Figure 5-9 provides the corresponding emissions trend for directly emitted PM2.5. Base

year NOx inventories between 2002 (from the 2007 AQMI') and 2008 experienced a 31

percent reduction while directly emitted PM2.5 experienced a 19 percent reduction over

the 6-year period. The Basin 24-hour average PM2.5 design value experienced a

concurrent 27 percent reduction between 2002 and 2008. The projected trend of NOx

emissions indicates that the PM2.5 precursor associated with the formation of nitrate will

continue to be reduced though 2019. by an additiona148 percent. Similarly, the projected

trend of directly emitted PM2.5 projects a more moderate reduction of 13 percent

through 2019. However, as discussed in the 2007 AQMP and in a later section of this

chapter, directly emitted PM2.5 is a more effective contributor to the formation of

ambient PM2.5 compared to NOx. While the projected. NOx and direct PM2.5

emissions trends decrease at a reduced rate between 2012 and 2019, it is clearly evident

that the overall significant reductions will continue to result in lower nitrate, elemental

carbon and direct particulate contributions to 24-hour PM2.5 design values.
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FIGURE 5-7

Basin Observed and CMAQ Projected
Future Year PM2.5 Design Concentrations (µg/m3)

FIGURE 5-8

Trend of Basin NOx Emissions (Controlled)
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FIGURE 5-9

Trend of Basin PM2.5 Emissions (Controlled)

Control Strategy Choices

PM2.5 has five major precursors that contribute to the development of the ambient

aerosol including ammonia, NOx, SOx, VOC, and directly emitted PM2.5. Various

combinations of reductions in these pollutants could all provide a path to clean air. The

24-hour PM2.5 attainment strategy presented in this Final 2012 AQMP relies on a dual

approach to first demonstrate attainment of the federal standard by 2019 and then

focuses on controls that will be most effective in reducing PM2.5 to accelerate

attainment to the earliest extent. The 2007 AQMP control measures since implemented

will result in substantial reductions of SOx, direct PM2.5, VOC and NOx emissions.

Newly proposed short-term measures, discussed in Chapter 4, will provide additional

regional emissions reductions targeting directly emitted PM2.5 and NOx.

It is useful to weigh the value of the precursor emissions reductions (on a per ton basis)

to microgram per cubic meter improvements in ambient PM2.5 levels. As presented in

the weight of evidence discussion, trends of PM2.5 and NOx emissions suggest a direct

response between lower emissions and improving air quality. The Final 2007 AQMP

established a set of factors to relate regional per ton precursor emissions reductions to

PM2.5 air quality improvements based on the annual average concentration. The Final

2012 AQMP CMAQ simulations provided a similar set of factors, but this time directed

at 24-hour PM2.5. The analysis determined that VOC emissions reductions have the

lowest return in terms of micrograms reduced per ton reduction, one third of the benefit

of NOx reductions. SOx emissions were about eight times more effective than NOx
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reductions. However, directly emitted PM2.5 reductions were approximately 15 times

more effective than NOx reductions. It is important to note that the contribution of

ammonia emissions is embedded as a component of the SOx and NOx factors since

ammonium nitrate and ammonium sulfate are the resultant particulates formed in the

ambient chemical process. Table 5-2 summarizes the relative importance of precursor

emissions reductions to 24-hour PM2.5 air quality improvements based on the analysis.

(A comprehensive discussion of the emission reduction factors is presented in

Attachment 8 of Appendix V of this document). Emission reductions due to existing

programs and implementation of the 2012 AQMP control measures will result in

projected 24-hour PM2.5 concentrations throughout the Basin that meet the standard by

2014 at all locations. Basin-wide curtailment of -wood burning and open burning when

the PM2.5 air quality is projected to exceed 30 µg/m3 in Mira Loma will effectively

accelerate attainment at Mira Loma from 2019 to 2014. Table 5-3 lists the mix of the

four primary precursor's emissions reductions targeted for the staged control measure

implementation approach.
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TABLE 5-2

Relative Contributions of Precursor Emissions Reductions to Simulated Controlled
Future-Year 24-hour PM2.5 Concentrations

PR~;CURSOR ~ NM2.S COMPONENT (µglm3)
STANDARDIZED

CONTRIBUTION TO
AMBIENT PM2.5 1~7ASS

VOC Organic Carbon Factor of 0.3

NOx Nitrate Factor of 1

SOx Sulfate Factor of 7.8

PM2.5 Elemental Carbon &Others Factor of 14.8

TABLE 5-3

Fina12012 AQMP
24-hour PM2.5 Attainment Strategy

Allowable Emissions (TPD)
_~~

PEAK SCENARIO ~ VOC NOx SOt PM2.5

2014 Baseline 451 506 18 70

2014 Controlled 451 490 18 58*

*Winter episodic day emissions

ADDITIONAL MODELING ANALYSES

As a component of the Final 2012 AQMP, concurrent simulations were also conducted

to update and assess the impacts to annual average PM2.5 and 8-hour ozone given the

new modeling platform and emissions inventory. This update provides a confirmation

that the control strategy will continue to move air quality expeditiously towards

attainment of the relevant standards.

Annual PM2.5

Annual PM2.5 Modelin~Approach

The Final 2012 AQMP annual PM2.5 modeling employs the same approach to

estimating the future year annual PM2.5 as was described in the 2007 AQMP attainment

demonstrations. Future year PM2.5 annual average air quality is determined using site
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and species specific quarterly averaged RRFs applied to the weighted quarterly average

2008 PM2.5 design values per U.S. EPA guidance documents.

In this application, CMAQ and WRF were used to simulate 2008 meteorological and air

quality to determine Basin annual average PM2.5 concentrations. The future year

attainment demonstration was analyzed for 2015, the target set by the federal CAA. The

2014 simulation relies on implementation of all adopted rules and measures through

2014. This enables a full year-long demonstration based on a control strategy that would

be fully implemented by January 1, 2015. It is important to note that the use of the

quarterly design values fora 5-year period centered around 2008 (listed in Table 5-4)

continue to be used in the projection of the future year annual average PM2.5

concentrations. The future year design reflects the weighted quarterly average

concentration calculated from the projections over five years (20 quarters).

TABLE 5-4

2008 Weighted Annual PM2.5 Design Values (µg/m3)

MONITORING SITE ANNUAL*

Anaheim 13.1

Los Angeles 15.4

Fontana 15.7

North Long Beach 13.6

South Long Beach 13.2

Mira Loma 18.6

Rubidoux 16.7

* Calculated based on quarterly observed data between 2006 — 2010

Future Annual PM2.5 Air Quality

The projections for the annual state and federal standards are shown in Figure 5-10. All

areas will be in attainment of the federal annual standard (15.0 µg/m3) by 2014. The

2014 design value is projected to be 9 percent below the federal standard. However, as

shown in Figure 5-10, the Fina12012 AQMP does not achieve the California standard of

12 µg/m3 by 2014. Additional controls would be needed to meet the California annual

PM2.5 standard.
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Annual Average PM2.5 Design Concentrations:
2008 and 2014 Controlled

Ozone Modeling

Federal Std

California Std.

The 2007 AQMP provided a comprehensive 8-hour ozone analysis that demonstrated

future year attainment of the 1997 federal ozone standard (80 ppb) by 2023 with

implementation of short-term measures and CAA Section 182(e)(5) long term emissions

reductions. The analysis concluded that NOx emissions needed to be reduced

approximately 76 percent and VOC 22 percent from the 2023 baseline in order to

demonstrate attainment. The 2023 base year VOC and NOx summer planning emissions

inventories included 536 and 506 TPD, respectively.
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INTRODUCTION

The purpose of the 2012 revision to the AQNIP for the South Coast Air Basin is to set

forth a comprehensive program that will assist in leading the Basin and those portions of

the Salton Sea Air Basin under the District's jurisdiction into compliance with all federal

and state air quality planning requirements. Specifically, the Final 2012 AQMP is

designed to satisfy the SIP submittal requirements of the federal CAA to demonstrate

attainment of the 24-hour PM2.5 ambient air quality standards, the California CAA

triennial update requirements, and the District's commitment to update transportation

emission budgets based on the latest approved motor vehicle emissions model and

planning assumptions. Specific information related to the air quality and planning

requirements for portions of the Salton Sea Air Basin under the District's jurisdiction are

included in the Final 2012 AQMP and can be found in Chapter 7 —Current and Future

Air Quality —Desert Nonattainment Area. The 2012 AQMP will be submitted to U.S.

EPA as SIP revisions once approved by the District's Governing Board and CARB.

SPECIFIC 24-HOUR PM2.5 PLANNING REQUIREMENTS

In November 1990, Congress enacted a series of amendments to the CAA intended to

intensify air pollution control efforts across the nation. One of the primary goals of the

1990 CAA Amendments was to overhaul the planning provisions for those areas not

currently meeting the NAAQS. The CAA identifies specific emission reduction goals,

requires both a demonstration of reasonable further progress and an attainment

demonstration, and incorporates more stringent sanctions for failure to attain or to meet

interim milestones. There are several sets of general planning requirements, both for

nonattainment areas [Section 172(c)] and for implementation plans in general [Section

110(a)(2)]. These requirements are listed and briefly described in Chapter 1 (Tables 1-4

and 1-5). The general provisions apply to all applicable criteria pollutants unless

superseded by pollutant-specific requirements. The following sections discuss the

federal CAA requirements for the 24-hour PM2.5 standards.

FEDERAL AIR QUALITY STANDARDS FOR FINE PARTICULATES

The U.S. -EPA promulgated the National Ambient Air Quality Standards for Fine

Particles (PM2.5) in July 1997. Following legal actions, the statements were eventually

upheld in March 2002. The annual standard was set at a level of 15 micrograms per

cubic meter (µg/m3), based on the 3-year average of annual mean PM2.5 concentrations.

The 24-hour standard was set at a level of 65 µg/m3 based on the 3-year average of the
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98~' percentile of 24-hour concentrations. U.S. EPA issued designations in December

2004, which became effective on Apri15, 2005.

In January 2006, U.S. EPA proposed to lower the 24-hour PM2.5 standard. On

September 21, 2006, U.S. EPA signed the "Final Revisions to the NAAQS for

Particulate Matter." In promulgating the new standards, U.S. EPA followed an elaborate

review process which led to the conclusion that existing standards for particulates were

not adequate to protect public health. The studies indicated that for PM2.5, short-term

exposures at levels below the 24-hour standard of 65 µg/m3 were found to cause acute

health effects, including asthma attacks and breathing and respiratory problems. As a

result, the U.S. EPA established a new, lower 24-hour average standard for PM2.5 at 35

µg/m3. No changes were made to the existing annual PM2.5 standard which remained at

15 µg/m3 as discussed in Chapter 2. On June 14, 2012, U.S. EPA proposed revisions to

this annual standard. The annual component of the standard was set to provide

protection against typical day-to-day exposures as well as longer-term exposures, while

the daily standard protects against more extreme short-term events. For the 2006 24-hour

PM2.5 standard, the form of the standard continues to be based on the 98th percentile of

24-hour PM2.5 concentrations measured in a year (averaged over three years) at the

monitoring site with the highest measured values in an area. This form of the standard

was set to be health protective while providing a more stable metric to facilitate effective

control programs. Table 6-1 summarizes the U.S. EPA's PM2.5 standards.

TABLE 6-1

U.S. EPA's PM2.5 Standards

1997 ST.ANDA.RI)S 2006 STANDARDS

Annual 24-Hour Annual 24-Hour

15 µg/m3 65 µg/m3 15 µP,/m3 35 µgyms
PM2.5

Annual arithmetic 24-hour average, Annual arithmetic 24-hour average,
mean, averaged over 98th percentile, mean, averaged over 98th percentile,
3 years averaged over 3 3 years averaged over 3

years years

On December 14, 2009, the U.S. EPA designated the Basin as nonattainment for the

2006 24-hour PM2.5 NAAQS. A SIP revision is due to U.S. EPA no later than three

years from the effective date of designation, December 14, 2012, demonstrating

attainment with the standard by 2014. Under Section 172 of the CAA, U.S. EPA may

grant an area an extension of the initial attainment date for a period of up to five years.
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With implementation of all feasible measures as outlined in this Plan, the Basin will

demonstrate attainment with the 24-hour PM2.5 standard by 2014, so no extension is

being requested.

FEDERAL CLEAN AIR ACT REQUIREMENTS

For areas such as the Basin that are classified nonattainment for the 2006 24-hour PM2.5

NAAQS, Section 172 of subpart 1 of the CAA applies. Section 172(c) requires states

with nonattainment areas to submit an attainment demonstration. Section 172(c)(2)

requires that nonattainment areas demonstrate Reasonable Further Progress (RFP).

Under subpart I of the CAA, all nonattainment area SIPs must include contingency

measures. Section 172(c)(1) of the CAA requires nonattainment areas to provide for

implementation of all reasonably available control measures (RACNn as expeditiously

as possible, including the adoption of reasonably available control technology (RACY).

Section 172 of the CAA requires the implementation of a new source review- program

including the use of "lowest achievable emission rate" for major sources referred to

under state law as "Best Available Control Technology" (BACT) for major sources of

PM2.5 and precursor emissions (i.e., precursors of secondary particulates).

This section describes how the Final 2012 AQMP meets the 2006 24-hour PM2.5

planning requirements for the Basin. The requirements specifically addressed for the

Basin are:

1. Attainment demonstration and modeling [Section 172(a)(2)(A)];

2. Reasonable further progress [Section 172(c)(2)];

3. Reasonably available control technology (RACY) and Reasonably available

control measures (RACM) [Section 172(c)(1)] ;

4. New source review (NSR) [Sections 172(c)(4) and (5)];

5. Contingency measures [Section 172(c)(9)]; and

6. Transportation control measures (as RACNn.

Attainment Demonstration and Modeling

Under the CAA Section 172(a)(2)(A), each attainment plan should demonstrate that the

area will attain the NAAQS "as expeditiously as practicable," but no later than five years

from the effective date of the designation of the area. If attainment within five years is

considered impracticable due to the severity of an area's air quality problem and the lack
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of available control measures, the state may propose an attainment date of more than five

years but not more than ten years from designation.

This attainment demonstration consists of: (1) technical analyses that locate, identify,

and quantify sources of emissions that contribute to violations of the PM2.5 standard; (2)

analysis of future year emission reductions and air quality improvement resulting from

adopted and proposed control measures; (3) proposed emission reduction measures with

schedules for implementation; and (4) analysis supporting the region's proposed

attainment date by performing a detailed modeling analysis. Chapter 3 and Appendix III

of the Fina12012 AQMP present base year and future year emissions inventories in the

Basin, while Chapter 4 and Appendix IV provide descriptions of the proposed control

measures, the resulting emissions reductions, and schedules for implementation of each

measure. The detailed modeling analysis and attainment demonstration are summarized

in Chapter 5 and documented in Appendix V.

Reasonable Further Progress (RFP)

The CAA requires SIPS for most nonattainment areas to demonstrate reasonable further

progress (RFP) towards attainment through emission reductions phased in from the time

of the SIP submission until the attainment date time frame. The RFP requirements in the

CAA are intended to ensure that there are sufficient PM2.5 and precursor emission

reductions in each nonattainment area- to attain the 2006 24-hour PM2.5 NAAQS by

December 14, 2014.

Per CAA Section 171(1), RFP is defined as "such annual incremental reductions in

emissions of the relevant air pollutant as are required by this part or may reasonably be

required by the Administrator for the purpose of ensuring attainment of the applicable

national ambient air quality standard by the applicable date." As stated in subsequent

federal regulation, the goal of the RFP requirements is for areas to achieve generally

linear progress toward attainment. To determine RFP for the 2006 24-hour PM2.5

attainment date, the plan should rely only on emission reductions achieved from sources

within the nonattainment area.

Section 172(c)(2) of the CAA requires that nonattainment area plans show ongoing

annual incremental emissions reductions toward attainment, which is commonly

expressed in terms of benchmark emissions levels or air quality targets to be achieved

by certain interim milestone years. The U.S. EPA recommends that the RFP inventories

include direct PM2.5, and also PM precursors (such as SOx, NOx, and VOCs) that have

been determined to be significant.
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40 CFR 51.1009 requires any area. that submits an approvable demonstration for an

attainment date of more than five years from the effective date of designation to also

submit an RFP plan. The Final 2012 AQMP demonstrates attainment with the 24-hour

PM2.5 standard in 2014, which is five years from the 2009 designation date. Therefore,

no separate RFP plan is required.

Reasonably Available Control Measures (RACM) and Reasonably Available
Control Technology (RACY) Requirements

Section 172(c)(1) of the CAA requires nonattainment areas to

Provide for the implementation of all reasonably available control measures as
expeditiously as practicable (including such reductions in emissions from existing
sources in the area as may be obtained through the adoption, at a minimum, of
reasonably available control technology) and shall provide for attainment of the
national primary ambient air quality standards.

The District staff has completed its RACM analysis as presented in Appendix VI of the

Fina12012 AQMP.

The U.S. EPA provided further guidance on the RACM in the preamble and the final

"Clean Air Fine Particle Implementation Rule" to implement the 1997 PM2.5 NAAQS

which were published in the Federal Register on November 1, 2005 and April 25, 2007,

respectively.l° z The U.S. EPA's long-standing interpretation of the RACM provision

stated in the 1997 PM2.5 Implementation Rule is that the non-attainment air districts

should consider all candidate measures that are available and technologically and

economically feasible to implement within the non-attainment areas, including any

measures that have been suggested; however, the districts are not obligated to adopt all

measures, but should demonstrate that there are no additional reasonable measures

available that would advance the attainment date by at least one year or contribute to

reasonable further progress (RFP) for the area.

With regard to the identification of emission reduction programs, the U.S. EPA

recommends that non-attainment air districts first identify the emission reduction

programs that have already been implemented at the federal level and by other states and

local air districts. Next, the U.S. EPA recommends that the air districts examine

additional RACM/RACTs adopted for other non-attainment areas to attain the ambient

air quality standards as expeditiously as practicable. The U.S. EPA also recommends the

~ See 70FR 65984 (November 1, 2005)
2 See 72FR 20586 (Apri125, 2007)
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air districts evaluate potential measures for sources of direct PM2.5, SOx and NOx first.

VOC and ammonia are only considered if the area determines that they significantly

contribute to the PM2.5 concentration in the non-attainment area (otherwise they are

pressured not to significantly contribute). The PM2.5 Implementation Rule also requires

that the air districts establish RACM/RACT emission standards that take into

consideration the condensable fraction of direct PM2.5 emissions after January 1, 2011.

In addition, the U.S. EPA recognizes that each non-attainment area has its own profile of

emitting sources, and thus neither requires specific RACM/RACT to be implemented in

every non-attainment area, nor includes a specific source size threshold for the

RACM/RACT analysis.

A RACM/RACT demonstration must be provided within the SIP. For areas projected to

attain within five years of designation, a limited RACM/RACT analysis including the

review of available reasonable measures, the estimation of potential emission reductions,

and the evaluation of the time needed to implement these measures is sufficient. The

areas that cannot reach attainment within five years must conduct a thorough

RACM/RACT analysis to demonstrate that sufficient control measures could not be

adopted and implemented cumulatively in a practical manner in order to reach

attainment at least one year earlier.

In regard to economic feasibility, the U.S. EPA did not propose a fixed dollar per ton

cost threshold and recommended that air districts to include health benefits in the cost

analysis. As indicated in the preamble of the 1997 PM2.5 Implementation Rule:

In regard to economic feasibility, U.S. EPA is not proposing a fixed dollar per ton

cost threshold for RACM, just as it is not doing so for RACT... Where the severity of

the non-attainment problem makes reductions more imperative or where essential

reductions are more difficult to achieve, the acceptable cost of achieving those

reductions could increase. In addition, we believe that in determining what are
economically feasible emission reduction levels, the States should also consider the

collective health benefits that can be realized in the area due to projected

improvements.

Subsequently, on March 2, 2012, the U.S. EPA issued a memorandum to confirm that

the overall framework and policy approach stated in the PM2.5 Implementation Rule for

the 1997 PM2.5 standards continues to be relevant and appropriate for addressing the

2006 24-hour PM2.5 standards.

As described in Appendix VI, the District has concluded that all District rules fulfilled

RACT for the 2006 24-hour PM2.5 standard. In addition, pursuant to California Health
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and Safety Code Section 39614 (SB 656), the District evaluated a statewide list of

feasible and cost-effective control measures to reduce directly emitted PM2.5 and its

potential precursor emissions (e.g., NOx, SOx, VOCs, and ammonia). The District has

concluded that for the majority of stationary and area source categories, the District was

identified as having the most stringent rules in California (see Appendix VI). Under the

RACM guidelines, transportation control measures must be included in the analysis.

Consequently, SCAG has completed a RACM determination for transportation control

measures in the Final 2012 AQMP, included in Appendix IV-C.

New Source Review

New source review (NSR) for major and in some cases minor sources of PM2.5 and its

precursors are presently addressed through the District's NSR and RECLAIM programs

(Regulations XIII and XX). In particular, Rule 1325 has been adopted to satisfy NSR

requirements for major sources of directly-emitted PM2.5.

Contingency Measures

Contin~encv Measure Requirements

Section 172(c)(9) of the CAA requires that SIPS include contingency measures.

Such plan shall provide for the implementation of specific measures to be undertaken

if the area fails to make reasonable further progress, or to attain the national primary

ambient air quality standard by the attainment date applicable under this part. Such

measures shall be included in the plan revision as contingency measures to take effect

in any such case without further action by the State or the Administrator.

In subsequent NAAQS implementation regulations and SIP approvals/disapprovals

published in the Federal Register, U.S. EPA has repeatedly reaffirmed that SIP

contingency measures:

1. Must be fully adopted rules or control measures that are ready to be implemented,

without significant additional action (or only minimal action) by the State, as
expeditiously as practicable upon a determination by U.S. EPA that the area has failed

to achieve, or maintain reasonable further progress, or attain the NAAQS by the
applicable statutory attainment date (40 CFR § 51.1012, 73 FR 29184)

2. Must be measures not relied on in the plan to demonstrate RFP or attainment for the

time period in which they serve as contingency measures and should provide SIP-
creditable emissions reductions equivalent to one year of RFP, based on "generally
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linear" progress towards achieving the overall level of reductions needed to
demonstrate attainment (76 FR 69947, 73 FR 29184)

3. Should contain trigger mechanisms and specify a schedule for their implementation
(72 FR 20642)

Furthermore, U.S. EPA has issued guidance that the contingency measure requirement

could be satisfied with already adopted control measures, provided that the controls are

above and beyond' what is needed to demonstrate attainment with the NAAQS (76 FR

57891).

U.S. EPA guidance provides that contingency measures may be implemented early,
i.e., prior to the milestone or attainment date. Consistent with this policy, States are
allowed to use excess reductions from already adopted measures to meet the CAA
sections 172(c)(9) and 182(c)(9)contingency measures requirement. This is because
the purpose of contingency measures is to provide extra reductions that are not relied
on for RFP or attainment, and that will provide a cushion while the plan is being

revised to fully address the failure to meet the required milestone. Nothing in the CAA
precludes a State from implementing such measures before they are triggered.

Thus, an already adopted control .measure with an implementation date prior to the

milestone year or attainment year would obviate the need for an automatic trigger

mechanism.

Air Quality Improvement Scenario

The U.S. EPA Guidance Memo issued March 2, 2012, "Implementation Guidance for

the 2006 24-Hour Fine Particle (PM2.5) National Ambient Air Quality Standard

(NAAQS)", provides the following discussion of contingency measures:

The preamble of the 2007 PM2.5 Implementation .Rule (see 79 FR 20642-20645)
notes that contingency measures "should provide for emission reductions equivalent

to about one year of reductions needed for reasonable further progress (RFP). "The
term "one year of reductions needed for RFP" requires clarification. This phrase may
be confusing because all areas technically are not required to develop a separate
RFP plan under the ,2007 PM2.5 Implementation Rule. The basic concept is that an
area's set of contingency measures should provide for an amount of emission
reductions that would achieve "one year's worth" of air quality improvement
proportional to the overall amount of air quality improvement to be achieved by the
area's attainment plan; or alternatively, an amount of emission reductions (for all
pollutants subject to control measures in the attainment plan) that would achieve one
year's worth of emission reductions proportional to the overall amount of emission
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reductions needed to show attainment. Contingency measures can include measures

that achieve emission reductions from outside the nonattainment area as well as from
within the nonattainment area, provided that the measures produce the appropriate
air quality impact within the nonattainment area.

The U.S. EPA believes a similar interpretation of the contingency measures

requirements under section 172(c)(9) would be appropriate for the 2006 24-hour

PM2. S NAAQS.

The March 2, 2012 memo then provides an example describing two methods for

determining the required magnitude of emissions reductions to be potentially achieved

by implementation of contingency measures:

Assume that the state analysis uses a 2008 base year emissions inventory and a future

year projection inventory for 2014. To demonstrate attainment, the area needs to

reduce its air quality concentration from 41 ug/m3 in 2008 to 35 ug/m3 in 2014, equal

to a rate of change of 1 fcg/m3 per year. The attainment plan demonstrates that this

level of air quality improvement would be achieved by reducing emissions between

2008 and 2014 by the following amounts: 1, 200 tons of PM2. S; 6, 000 tons of NOx;

and 6, 000 tons of 502.

Thus, the target level for contingency measures for the area could be identified in two

ways:

1) The area would need to provide an air quality improvement of 1 ug/m3 in the area,

based on an adequate technical demonstration provided in the state plan. The

emission reductions to be achieved by the contingency measures can be from any

one or a combination of all pollutants addressed in the attainment plan, provided

that the state plan shows that the cumulative effect of the adopted contingency

measures would result in a 1 ug/m3 improvement in the fine particle concentration

in the nonattainment area; and

2) The contingency measures for the area would be one-sixth (or approximately

17%) of the overall emission reductions needed between 2008 and 2014 to show
attainment. In this example, these amounts would be the following: 200 tons of

PM2. S; 1, DDO tons of NOx; and 1, 000 tons of 502.

The two approaches are explicitly mentioned in regulatory form at 40 CFR § 51.1009:

(~ The RFP plan due three years after designation must demonstrate that emissions
for the milestone year are either:

.•
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(1) At levels that are roughly equivalent to the benchmark emission levels for
direct PM2.5 emissions and each FM2.5 attainment plan precursor to be
addressed in the plan; or

(2) At levels included in an alternative scenario that is projected to result in a
generally equivalent improvement in air quality by the milestone year as
would be achieved under the benchmark RFP plan.

(h) The equivalence of an alternative scenario to the corresponding benchmark plan

must be determined by comparing the expected air quality changes of the two

scenarios at the design value monitor location. This comparison must use the

information developed for the attainment plan to assess the relationship between

emissions reductions of the direct PM2.5 emissions and each PM2.S attainment

plan precursor addressed in the attainment strategy and the ambient air quality

improvement~or the associated ambient species.

The first method in the example and the alternative scenario in the regulation, 40 CFR §

51.1009 (g)(2), base the required amount of contingency measure emission reductions on

one year's worth of air quality improvements. The most accurate way of demonstrating

that the emissions reductions will lead to air quality improvements is through air quality

modeling such as that used in the attainment demonstration (40 CFR § 51.1009 (h)

above). If the model results show the required air quality improvements, then the

emissions reductions included in the model input are therefore shown to be sufficient to

achieve those air quality improvements. The second method in the example, and (g)(1)

in the regulation, is based solely on emission reductions, without a direct demonstration

that there will be a corresponding improvement in air quality.

Logically, the method based on air quality is more robust than the method based solely

on emissions reductions in that it demonstrates that emissions reductions will in fact lead

to corresponding air quality improvements, which is the ultimate goal of the CAA and

the SIP. The second method relying on overall emissions reductions alone does not

account for the spatial and temporal variation of emissions, nor does it account for where

and when the reductions will occur. As the relationship between emissions reductions

and resulting air quality improvements is complex and not always linear, relying solely

on prescribed emission reductions may not ensure that the desired air quality

improvements will result when and where they are needed. Therefore, determining the

magnitude of reductions required for contingency measures based on air quality

improvements, derived from a modeling demonstration, is more effective in achieving

the objective of this CAA requirement.
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Magnitude of Contin~encv Measure Air Oualitv Improvements

The example for determining the required magnitude of air quality improvement to be

achieved by contingency measures provided in the March 2, 2012 guidance memo uses

the attainment demonstration base yeax as the base year in the calculation (2008). This is

based on the memo's statement that "contingency measures should provide for an

amount of emission reductions that would achieve `one year's worth' of air quality

improvement proportional to the overall amount of air quality improvement to be

achieved by the area's attainment plan. The original preamble (79 FR 20642-20645)

states that contingency measures "should provide for emission reductions equivalent to

about one year of reductions needed for reasonable further progress (RFP). " The term

"reasonable further progress" is defined in Section 171(1) of the CAA as "such annual

incremental reductions in emissions of the relevant air pollutant as are required by this

part or may reasonably be required by the Administrator for the purpose of ensuring

attainment of the applicable NAAQS by the applicable date. "

40 CFR 51.1009 is explicit on how emissions reductions for RFP are to be calculated.

In essence, the calculation is a linear interpolation between base-year emissions and

attainment-year (full implementation) emissions. The Plan must then show that

emissions or air quality in the milestone year (or attainment year) are "roughly

equivalent" or "generally equivalent" to the RFP benchmark. As stated earlier in this

chapter, given the 2014 attainment year, there are no interim milestone RFP

requirements. The contingency measure requirements, therefore, only apply to the 2014

attainment year. In 2014, contingency measures must provide for about one year's

worth of reductions or air quality improvement, proportional to the overall amount of air

quality improvement to be achieved by the area's attainment plan.

The 2008 base year design value in the 24-hour PM2.5 attainment demonstration is 47.9

µg/m3, and the 2014 attainment year design value must be less than 35.5 µg/m3 (see

Chapter 5). Linear progress towards attainment over the six year period yields one

year's worth of air quality improvements equal to approximately 2 µg/m3. Thus,

contingency measures should provide for approximately 2 µg/m3 of air quality

improvements to be automatically implemented in 2015 if the Basin fails to attain the

24-hour PM2.5 standard in 2014.

Satisfvin~ the Contingency Measure Requirements

As stated above, the contingency measure requirement can be satisfied by already

adopted measures resulting in air quality improvements above and beyond those needed
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for attainment. Since the attainment demonstration need only show an attainment year

concentration below 35.5 µg/m3, any measures leading to improvement in air quality

beyond this level can serve as contingency measures. As shown in Chapter 5, the

attainment demonstration yields a 2014 design value of 34.28 µg/m3. The excess air

quality improvement is therefore approximately 1.2 µg/m3.

In addition to these air quality improvements beyond those needed for attainment, an

additional contingency measure is proposed that will result in emissions reductions

beyond those needed for attainment in 2014. Control Measure CMB-01 Phase I seeks to

achieve an additional two tons per day of NOx emissions reductions from the RECLAIM

market if the Basin fails to achieve the standard by the 2014 attainment date. CMB-01

Phase I is scheduled for near-term adoption and includes the appropriate automatic

trigger mechanism and implementation schedule consistent with CAA contingency

measure requirements. Taken together with the 1.2 µg/m3 of excess air quality

improvement described above, this represents a sufficient margin of "about one year's of

progress" and "generally linear" progress to satisfy the contingency measure

requirements. Note that based on the most recent air quality data at the design value site,

Mira Loma, the actual measured air quality is already better (by over 4 µg/m3 in 2011)

than that projected by modeling based on linear interpolation between base year and

attainment year.

To address U.S. EPA's comments regarding contingency measures, the excess air quality

improvements beyond those needed to demonstrate attainment should also be expressed

in terms of emissions reductions. This will facilitate their enforceability and any future

needs to substitute emissions reductions from alternate measures to satisfy contingency

measure requirements. For this. purpose, Table 6-2 explicitly identifies the portions of

emissions reductions from proposed measures that are designated as contingency

measures. Table 6-2 also includes the total equivalent basin-wide NOx emissions

reductions based on the PM2.5 formation potential ratios described in Chapter 5.
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TABLE 6-2

Emissions Reductions for Contingency Measures (2014)

ASSOCIATED
EMISSIONS
REllUCTIONS

MEASURE FROM
CONTINGENCY '~

'' MEASURES

(TUNS/DAY) I

BCM-O 1 —Residential 2.84(PM2.5)
Wood Burning'~Z

BCM-02 —Open 1.84(PM2.5)
Burning '°2

CMB-O 1— NOx 2 (NOx)
reductions from
RECLAIM

Total 71 (NOx~e~)3

l40% of the reductions from these measures, as shown in Table 4-2, are
designated for contingency purposes.

Z Episodic emissions reductions occurring on burning curtailment days.

3 NOx equivalent emissions based on PM2.5 formation potentials described in
Chapter 5 (Table 5-2). The PM2.S:NOx ratio is 14.83:1.

Transportation Control Measures

As part of the requirement to demonstrate that RACM has been implemented,

transportation control measures meeting the CAA requirements must be included in the

plan. Updated transportation control measures included in this plan attainment of the

federal 2006 24-hour PM2.5 standard are described in Appendix IV-C —Regional

Transportation Strategy &Control Measures.

Section 182(d)(1)(A) of the CAA requires the District to include transportation control

strategies (TCS) and transportation control measures (TCM) in its plans for ozone that

offset any growth in emissions from growth in vehicle trips and vehicle miles traveled.

Such control measures must be developed in accordance with the guidelines listed in

Section 1080 of the CAA. The programs listed in Section 1080 of the CAA include,

but are not limited to, public transit improvement projects, traffic flow improvement

projects, the construction of high occupancy vehicle (HOV) facilities and other mobile

source emission reduction programs. While this is not an ozone plan, TCMs may be
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Appendix IV-A: Stationary Source Control Measures

TABLE IV-A-1 (concluded)

Short-Term PM2.5 Control Measures

NUR113ER 'i~I~I~LG ~DOPTIOh~
IMPL~MENT,~T10N

~-
REDL'CTIO

PERIOD (TPD)

n.~-r ~3 #~r~-~

nrn., en., v~,r~ ct
> >

EDU-01 Further Criteria Pollutant Reductions from Ongoing Ongoing N/A f
(formerly Education, Outreach and Incentives [All
MCS-02, Pollutants]
MCS-03)

MCS-01 Application of All Feasible Measures Ongoing Ongoing TBD e
(formerly Assessment [All Pollutants]
MCS-07

a. ni,u~„o,i reuucuons are ~nc~uaea m me ~u- as a con[mgency measure.
b. Winter average day reductions based on episodic conditions and 75 percent compliance rate.
c. Reduction based on episodic day conditions.
d. Will submit into SIP once technically feasible and cost effective options are confirmed.
e. TBD are reductions to be determined once the technical assessment is complete, and inventory and control approach are

identified.
f. N/A are reductions that cannot be quantified due to the nature of the measure (e.g., outreach, incentive programs) ar if the

measure is designed to ensure reductions that have been assumed to occur will in fact occur.

It should be noted that the emission reduction targets for the proposed control measures
(those with quantified reductions) are established based on available or anticipated
control methods or technologies. However, emission reductions associated with
implementation of these and other control measures or rules in excess of the AQMP's
projected reductions can be credited toward the overall emission reduction targets for the
proposed control measures in this appendix.

Emission reductions associated with the District's SIP commitment to adopt and
implement emission reductions from sources under the District's jurisdiction are being
proposed. Once the SIP commitment is accepted, should there be emission reduction
shortfalls in any given year, the District would identify and adopt other measures to
make up the shortfall. Similarly, if excess emission reductions are achieved in a year,
they can be used in that year or carried over to subsequent years if necessary to meet
reduction goals. More detailed discussion on the District's SIP commitment is included
in Chapter 4 of the Fina12012 AQMP.

The following sections provide a brief overview of the specific source category types
targeted by short-term PM2.5 control measures.

Combustion Sources

This category includes one control measure that seeks further NOx emission reductions
from RECLAIM sources.
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BOARD MEETING DATE: February 6, 2015 AGENDA NO. 22

PROPOSAL: Supplement to 24-hour PM2.5 State Implementation Plan for South
Coast Air Basin

SYNOPSIS: The purpose of this Supplement to the 24-hour PM2.5 SIP for the
South Coast Air Basin is to demonstrate attainment of the 2006 24-
hour PM2.5 National Ambient Air Quality Standard by 2015 under
Clean Air Act, Title 1, Part D, Subpart 4, along with updates to the
transportation conformity budgets, analysis of Reasonably
Available Control Measures/Reasonably Available Control
Technology, control measure commitments submitted in the 2012
AQMP, and other Subpart 4 requirements.

COMMITTEE: Mobile Source Committee, January 23, 2015, Reviewed

RECOMMENDED ACTIONS:
Adopt the attached resolution:
1. Determining that the Supplement to the 24-hour PM2.5 SIP for the South Coast Air

Basin is exempt from the requirements of CEQA; and
2. Approving the attached Supplement to the 24-hour PM2.5 SIP for the South Coast

Air Basin for Submittal into the SIP.

Barry R. Wallerstein, D.Env.
Executive Officer

BB EC:PF:MK

Background
The 2012 AQMP was approved by the SCAQMD Board in December 2012, with
additional amendments approved in February 2013, and was subsequently submitted to
CARB and the U.S. EPA for inclusion into the SIP. That plan demonstrated projected
attainment of the 2006 24-hour PM2.5 National Ambient Air Quality Standards
(NAAQS) (35 µg/m3) by 2014. However, a recent court decision (Natural Res. Def.
Council v. EPA, 706 F.3d 428 (D.C. Cir. 2013)) compels U.S. EPA to evaluate the 24-

teramoto
Text Box
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ATTACHMENT F

UPDATED LIST OF CONTROL STRATEGY
COMMITMENTS



Attachment F: Updated List of Control Strategy Commitments

UPDATE OF COMMITMENTS

The short-term PM2.5 control measures in the 2012 AQMP included stationary source control

measures, technology assessments, an indirect source measure and one education and outreach

measure. The development of the control measures considered the emissions reductions and the

adoption and implementation dates that would result in attainment of the 2006 24-hour PM2.5

standard of 35 µg/m3. In some cases, only a range of possible emissions reductions could be

determined, and for some others, the magnitude of potential reductions could not be determined

at that time. The short-term PM2.5 control measures were presented in Table 4-2 (Chapter 4) of

the 2012 AQMP, and the following table, Table F-1 updates that information, thus replacing

Table 4-2 in the 2012 AQMP for inclusion in the 24-hour PM2.5 SIP. Note that these changes

do not affect the magnitude or timing of emission reductions commitments supporting the

attainment demonstration in the 2012 AQMP and this Supplement. The emission reduction

commitment for CMB-01 (Further NOx Reductions from RECLAIM) was as a contingency

measure only for PM2.5, and thus does not affect the attainment demonstrations.

The measures target a variety of source categories: Combustion Sources (CMB), PM Sources

(BCM), Indirect Sources (IND), Educational Programs (EDU) and Multiple Component Sources

(MCS).

Two PM2.5 control measures, BCM-01 (Furkher Reductions from Residential Wood Burning

Devices) and BCM-02 (Further Reductions from Open Burning), were adopted in 2013 in the

form of amendments to Rules 445 (Wood Burning Devices) and 444 (Open Burning),

respectively. Together, these amendments generated a total of 11.7 tons of PM2.5 per day

reductions on an episodic basis. Control measure CMB-01 (Further NOx Reductions from

RECLAIM), which was submitted as a contingency measure, is anticipated to be considered by

the SCAQMD Governing Board in the first half of 2015. The rulemaking process for control

measure IND-01 (Backstop Measure for Indirect Sources of Emissions from Ports and Port-

Related Facilities) is underway, with anticipated SCAQMD Governing Board consideration in

2015 and the technology assessment for control measure BCM-04 (Further Ammonia Reductions

from Livestock Waste) will now be adopted in the 2015 to 2016 timeframe with rulemaking to

follow, if technically feasible and cost-effective. The BCM-03 (Emission Reductions from

Under-Fired Charbroilers) technology assessment is ongoing and is expected to be completed by

2015 with rule development to follow by 2017.

Pursuant to CAA Section 172(c)(9), SIPS are required to include contingency measures to be

undertaken if the area fails to make reasonable further progress or attain the NAAQS by the

attainment date. The contingency measures "should provide for emission reductions equivalent

to about one year of reductions needed for reasonable further progress (RFP)" (79 FR 20642-

20645) The 2012 AQMP relied on excess air quality improvement from the control strategy as

well as potential NOx reductions from control measure CMB-01 (Further NOx Reductions from

F -1 January 201 S
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BOARD MEETING DATE: February 6, 2015 AGENDA NO. 22

PROPOSAL: Supplement to 24-hoax PM2.5 State Implementation Plan for South
Coast Air Basin

SYNOPSIS: The purpose of this Supplement to the 24-hour PM2.5 SIP for the
South Coast Air Basin is to demonstrate attainment of the 2006 24-
hour PM2.5 National Ambient Air Quality Standard by 2015 under
Clean Air Act, Title 1, Part D, Subpart 4, along with updates to the
transportation conformity budgets, analysis of Reasonably
Available Control Measures/Reasonably Available Control
Technology, control measure commitments submitted in the 2012
AQMP, and other Subpart 4 requirements.

COMMITTEE: Mobile Source Committee, January 23, 2015, Reviewed

RECOMMENDED ACTIONS:
Adopt the attached resolution:
1. Determining that the Supplement to the 24-hour PM2.5 SIP for the South Coast Air

Basin is exempt from the requirements of CEQA; and
2. Approving the attached Supplement to the 24-hour PM2.5 SIP for the South Coast

Air Basin for Submittal into the SIP.

Barry R. Wallerstein, D.Env.
Executive Officer

BB EC:PF:MK

Background
The 2012 AQMP was approved by the SCAQMD Board in December 2012, with
additional amendments approved in February 2013, and was subsequently submitted to
CARB and the U.S. EPA for inclusion into the SIP. That plan demonstrated projected
attainment of the 2006 24-hour PM2.5 National Ambient Air Quality Standards
(NAAQS) (35 µg/m3) by 2014. However, a recent court decision (NatuYal Res. Def.
Council v. EPA, 706 F.3d 428 (D.C. Cir. 2013)) compels U.S. EPA to evaluate the 24-
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Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor

Requirements

BACKGROUND

PM2.5 has four major precursors, other than direct PM2.5 emissions, that may contribute to the

development of the ambient PM2.5: ammonia, NOx, SOx, and VOC. The 2012 AQMP

modeling analysis resulted in a set of ratios that reflect the relative amounts of ambient PM2.5

improvements expected from reductions of PM2.5 precursors emissions. For instance, Table 5-2

in Chapter 5 of the 2012 AQMP demonstrates that one ton of VOC emission reductions is only

30 percent as effective as one ton of NOx for lowering 24-hour PM2.5 concentrations. VOC

reductions are only four percent and two percent as effective as SOx and direct PM2.5

reductions, respectively, on a per ton basis. Thus, VOC controls have a much less significant

impact on ambient 24-hour PM2.5 levels relative to other PM2.5 precursors.

EMISSIONS CONTRIBUTION

While similar relative contributions to PM2.5 have not been developed for ammonia, the mass

contributions of ammonium sulfate and ammonium nitrate are accounted for in the SOx and NOx

contributions. This essentially assumes that PM2.5 formation in the basin is not ammonia

limited with sufficient ammonia in the atmosphere to combine with available nitrates and

sulfates. Under these conditions, ammonia controls are much less effective at reducing ambient

PM2.5 levels than oth?r precursors.

While the 2012 AQMP ammonia emissions inventory was close to 100 ton per day (TPD), the

inventory was highly variable in terms of source contributions and spatial distribution throughout

the Basin. As presented in Table E-1, major sources accounted for 1.7 TPD or less than 2

percent of the Basin inventory. Furthermore, only four major source emitters were noted in the

inventory with the single highest major source accounting for less than 0.50 TPD direct

emissions. All four major sources are located in the western Basin.

TABLE E-1

VOC and Ammonia Emissions Contributions

POLLUTANT ALL SOURCES
(Tons Per Day)(Tons

MAJOR SOURCES
Per Day)

1tELATIVE
CONTRIBUTION

VOC 451' 8.OZ 1.8%

Ammonia 993 1.7z 1.7%

1 2012 AQMP -Appendix III: Base and Future Year Emission Inventory; 2014 Annual Average Emissions by Source

Category in.South Coast Air Basin

2 2013 SCAQMD Annual Emission Reporting

3 ARB Almanac 2013 —Appendix B: County Level Emissions and Air Quality by Air Basin; County Emission Trends

E -1 January 2015



Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor

Requirements

Prior to the 2003 AQMP, significant effort was undertaken to develop inter-pollutant trading

ratios to meet NSR emissions reduction goals. The primary mechanism was to reduce SOx to

offset PM emissions. Aerosol chemical mechanisms embedded in box and regional modeling

platforms where used to estimate the formation rates of ammonium sulfate from local sulfur

emissions to establish a SOx emissions to PM formation ratio. The analyses determined that the

influence of ammonia emissions was spatially varying where coastal-metro zone (west Basin)

trading ratios of SOX to PM valued more than 5:1 per unit SOx emissions to PM, Conversely,

eastern Basin ratios valued 1:1 since ammonia emissions were abundant and all SOx emissions

were likely to rapidly transform to particulate ammonium sulfate. The inter-pollutant trades

made during this time were reviewed by U.S. EPA and were included by reference to the EPA

sponsored Inter-Pollutant Trading Working Group4.

As part of the controls strategy evaluation for future PM2.5 attainment, additional set of analyses

were conducted to test the potential impact of the use of SCR as a NOx control mechanism for

mobile sources in the Basin. The analyses assumed that light as well as heavy duty diesels

would use the control equipment potentially resulting in a 78-85 percent increase in ammonia

from those source categories. The results of the analysis, presented at the September 24, 2010

SCAQMD Mobile Source Committee Meetings, indicated that a 10 TPD increase in ammonia

would result in a net 0.22 µg/m3 increase in regional PM2.5 concentrations. The emissions

mostly followed heavy traffic corridors including freeways and major arterials. Regardless, the

minimal PM2.5 simulated increase from a 10 percent increase in the Basin inventory reflected

the degree of saturation of ammonia in the Basin and minimal sensitivity of changes in ammonia

emissions to PM2.5 production.

During the development of the 2012 AQMP, a sensitivity analysis was conducted to test the

potential impact of using a feed supplement applied to dairy cows on a forecasted basis that

would reduce bovine ammonia emissions by 50 percent. The analysis focused on the Mira Loma

area where more than 70 percent of the Basin's dairy emissions originate. In the sensitivity

analysis a total of 2.9 TPD emissions were reduced from 103 dairy sources, or an average of

0.028 TPD per source (roughly one tenth of major source threshold)6. Since the Mira Loma

monitoring station was embedded among the dairy sources, the reduction of the ground level

emissions resulted in an approximate 0.16 µg/m3 reduction in PM2.5. As in the aforementioned

analyses, the reduction in regional ammonia emissions resulted in a minimal PM2.5 impact per

ton emissions reduced.

and Forecasts 2012 Emissions. NOTE: 2012 AQMP —Appendix III provides 2014 Annual Average of 102 tpd of NH3; the
relative contribution would not change (1.7/102 = 1.7%)
4 "Preliminary Assessment of Methods for Determining Interpollutant Offsets", Coaespondence with Scott Bohning U.S. EPA
Region IX, May 6, 2002.

5 "Impact of Higher On- and Off-road Ammonia Emissions on Regional PM2.5," Item 3, SCAQMD, Mobile Source Committee,
September 24, 2010.
~ "2008 24-hour PM2.5 Model Performance/Preliminary Attainment Demonstration," Item #2, Scientific Technical Modeling
Peer Group Advisory Committee, June 14, 2012.

E -2 January 2015



A#achment E: CAA, Subpart 4, Section 189(e) And Other Precursor
Requirements

Thus, ammonia controls also have a much less significant impact on 24-hour PM2.5 exceedances

than other precursors. Note however, that the effect on annual PM2.5 levels will be further

evaluated in the 2016 AQMP.

SECTION 189(E)

Clean Air Act (CAA), Title I, Part D, Subpart 4, Section 189(e) states that control requirements

applicable to plans in effect for major stationary PM sources shall also apply to major stationary

sources of PM precursors, except where such sources does not contribute significantly to PM

levels which exceed the standard in the area. According to the U.S. EPA, a major source in a

nonattainment area is a source with emission of any one air pollutant greater than or equal to the

major source thresholds in a nonattainment area. This threshold is generally 100 tons per year

(tpy) or lower depending on the nonattainment severity for all sources. Emissions are based on

"potential to emit" and include the effect of add-on emission control technology, if enforceable

(must be able to show continual compliance with the limitation or requirement).

Major stationary sources of NOx and SOx are already subject to emission offsets (e.g.,

Regulation XX (RECLAIM) and Regulation XII (New Source Review)). Thus, to demonstrate

compliance with CAA Subpart 4, Section 189(e), an analysis was conducted of the emissions of

VOC and ammonia from major stationary sources during rule development of amended Rule

1325 (Federal PM2.5 New Source Review Program) approved by the SCAQMD Governing

Board on December 5, 2014 (http://www.agmd.~;ov/docsldefault-source/A~endas/Governing

Board/2014/2014-dec5-038.pdf?sfvrsn=2). That analysis concluded that VOC and ammonia

from major sources (emitting 100 tpy or greater) contribute less than 2% of the overall Basin-

wide VOC and ammonia emissions (Table E-1), and by extension, do not contribute significantly

to PM levels. Furthermore, both VOC and ammonia are subject to requirements for Best

Available Control Technology (BACT) under existing New Source Review (NSR) at a zero

threshold, so those emission will still be minimized. This analysis was also included in the final

approved staff report for PAR 1325.

!esr~. _ . , , . !~er.~srss.. err.~.~•es~ • . n~s!r~se:rsrr.~:

NEW SOURCE REVIEW

Because ammonia from major stationary sources does not significantly contribute to PM levels

(see Table E-1), ammonia emission sources have not historically been subject to NSR offset

requirements. However, for permitted ammonia sources, SCAQMD Rule 1303 (NSR

Requirements) requires denial of "the Permit to Construct for any relocation, or for any new or

E -3 January 20l S



Attachment E: CAA, Subpart 4, Section 189(e) And Other Precursor
Requirements

modified source which results in an emission increase of any nonattainment air contaminant, any

ozone depleting compound, or ammonia, unless BACT is employed for the new or relocated

source or for the actual modification to an existing source." No new major stationary source of

ammonia is expected to be introduced to the region given that these new sources would be

subject to BACT requirements (under SCAQMD Rule 1303 (NSR Requirements), BACT shall be

at least as stringent as Lowest Achievable Emissions Rate (LAER) as defined in the federal

Clean Air Act Section 171(3) [42 U.S.C. Section 7501(3)]). As mentioned above, there are

currently only four major sources of ammonia (emitting more than 100 tons per year) in the

South Coast Air Basin. If these sources were new to the region, they would be subject to BACT

as stringent as LAER and not expected to reach 100 tons per near so as to be classified as a major

source, thus not subject to NSR offset requirements.

However unlikely even if new or modified major sources of ammonia increase ammonia

emissions in the Basin the ammonia contribution from major sources in the South Coast Air

Basin will still not be a significant contributor to PM2.5 levels liven that all current major

sources of ammonia account for less than two percent of the overall ammonia emissions

inventory For instance in the extremelyunlikely event that ammonia emissions from major

sources double, they would still contribute less than five percent of the overall ammonia

inventory.

E -4 January 20l S



ATTACHMENT A
RESOLUTION NO. 12-19

A Resolution of .the South Coast Air Quality Management
District (AQMD or District) Governing Board Certifying the Final Program
Environmental Impact Report for the 2012 Air Quality Management Plan
(AQMP), adopting the Draft Final 2Q12 AQMP, to be referred to after
adoption as the Final 2012 AQMP, and to be submitted into the California
State Implementation Plan.

WHEREAS, the U.S. Environmental Protection Agency (U.S. EPA)
promulgated a 24-hour fine particulate matter (PM2.5) national ambient air quality
standard (NAAQS or standard) in 2006, and 8-hour ozone NAAQS in 1997,
followed up by implementation rules which set forth the classification and
planning requirements for State Implementation Plans (SIP); and

WHEREAS, the South Coast Air Basin was classified as
nonattainment for the 2006 24-hour PM2.5 standard on December 14, 2009, with
an attainment date by December 14, 2014; and

WHEREAS, the U.S. EPA revoked the 1-hour ozone standard
effective June 15, 2005, but on September 19, 2012 issued a proposed call for a
California SIP revision for the South Coast to demonstrate attainment of the 1-
hour ozone standard; and ~,.~

p~~n,~~'
WHEREAS, the 1997 8-hour ozone standard became effective on iy ~

June 15, 2004, with an attainment date for the South Coast of June 15, 2024; and

WHEREAS, the South Coast Air Basin was classified as "extreme"
nonattainment for 8-hour ozone for the 1997 standard with attainment dates by
2024; and

WHEREAS, EPA approved the South Coast SIP for 8-hour ozone on
March 1, 2012; and

WHEREAS, the federal Clean Air Act requires SIPS for regions not
in attainment with the NAAQS be submitted no later than three years after the
nonattainment area was designated, whereby, a SIP for the South Coast Air Basin
must be submitted for 24-hour PM2.5 by December 14, 2012; and

WHEREAS, the South Coast Air Quality Management District has
jurisdiction over the South Coast Air Basin and the desert portion of Riverside
County known as the Coachella Valley; and

1
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WHEREAS, 40 Code of Federal Regulations (CFR) Part 93 requires

that transportation emission budgets for certain .criteria pollutants be specified in

the SIP, and

WHEREAS, 40 CFR Part 93,118(e)(4)(iv) requires a demonstration

that transportation emission budgets submitted to U.S. EPA are "consistent with

applicable requirements for reasonable further progress, attainment, or"

maintenance (whichever is relevant to the given implementation plan submission);

and

WHEREAS, the South Coast Air Quality Management District is

committed to comply with the requirements of the federal Clean Air Act; and

WHEREAS, the Lewis-Presley Air Qualit~~ Management Act

requires the District's Governing Board adopt an AQMP to achieve and maintain

all state and federal air quality standards; to contain deadlines for compliance with

federal primary ambient air quality standards; and to achieve the state standards

and federal secondary air quality standards by the application of all reasonably

available control measures, by the earliest date achievable (Health and Safety

Code Section 40462) and the California Clean Air Act requires the District to

endeavor to achieve and maintain state ambient air quality standards for ozone,

carbon monoxide, sulfur dioxide, and nitrogen dioxide by the earliest practicable

date (Health and Safety Code Section 40910); and

WHEREAS, the California Clean Air Act requires a nonattainment

area to evaluate and, if necessary, update its AQMP under Health &Safety Code

§40910 triennially to incorporate the most recent available technical information;

and

WHEREAS, the South Coast Air Quality Management District

Governing Board is committed to comply with the requirements of the California

Clean Air Act; and

WHEREAS, the South Coast Air Quality Management District is

unable to specify an attainment date for state ambient air quality standards for 8-

hour ozone, PM2.5, and PM10, however, the 2012 AQMP, in conjunction with

earlier AQMPs contains every feasible control strategy and measure to ensure

progress toward attainment and the AQMP will be reviewed and revised to ensure

that progress toward all standards is maintained; and

WHEREAS, the 2012 AQMP must meet all applicable requirements
of state law and the federal Clean Air Act; and

2



WHEREAS, the South Coast Air Quality Management District
Governing Board is committed to achieving healthful air in the South Coast Air
Basin and all other parts of the District at the earliest possible date; and

WHEREAS, the 2012 AQMP is the result of 17 months of staff
work, public review and debate, and has been revised in response to public
comments; and

WHEREAS, the 2012 AQMP incorporates updated emissions
inventories, ambient measurements, new meteorological episodes, improved air
quality modeling analyses, and updated control strategies by the District, and the
Southern California Association of Governments (SCAG) and will be forwarded
to the California Air Resources Board (GARB) for any necessary additions and
submission to EPA; and

WHEREAS, as part of the preparation of an AQMP, in conjunction
or coordination with public health agencies such as GARB and the Office of
Environmental Health Hazard Assessment (OEHHA), a report has been prepared
and peer-reviewed by the Advisory Council on the health impacts of particulate
matter air pollution in the South Coast Air Basin pursuant to California Health and
Safety Code § 40471, which has been included as part of Appendix I (Health
Effects) of the 2012 AQMP together with any required appendices; and

WHEREAS, the 2012 AQMP establishes transportation conformity
budgets for the 24-hour PM2.5 standard based on the latest planning assumptions;
and

WHEREAS, the AQMP satisfies all the attainment deadlines for
federal ambient air quality standards for 24-hour PM2.5 and 1-hour ozone
NAAQS; and

WHEREAS, the 2012 AQMP satisfies the planning requirements set
forth in the federal and California Clean Air Acts; and

WHEREAS, the 2012 AQMP includes the 24-hour PM2.5
attainment demonstration plan, reasonably available control measure (RACM) and
reasonably available control technology (R.ACT) determinations, and
transportation conformity budgets for the South Coast Air Basin; and

WHEREAS, the 2012 AQMP updates the U.S. EPA approved 8-
hour ozone control plan with new measures designed to reduce reliance on the
federal Clean Air Act (CAA) Section 182(e)(5) long-term measures for NOx and
VOC reductions; and

3



WHEREAS, in order to reduce reliance on the CAA Section

182(e)(5) long-term measures, the SCAQMD will need emission reductions from
sources outside of its primary regulatory authority and from sources that may lack,

in some cases, the financial wherewithal to implement technology with reduced air

pollutant emissions; and

WHEREAS, a majority of the measures identified to reduce reliance
on the CAA Section 182(e)(5) long-term measures rely on continued and sustained
funding to incentivize the deployment of the cleanest on-road vehicles and off-

road equipment; and

WHEREAS, the 2012 AQMP includes a new demonstration of 1-

hour ozone attainment (Appendix VII) and vehicle miles travelled (VMT)

emissions offsets (Appendix VIII), as per recent proposed U.S. SPA requirements;
and

WHEREAS, the South Coast Air Quality Management District

Governing Board finds and determines with certainty that the 2012 AQMP is
considered a "project" pursuant to CEQA; and

WHEREAS, pursuant to the California Environmental Quality Act

(CEQA) a Notice of Preparation (NOP) of a Draft Program Environmental Impact

Report (PEIR) and Initial Study for the 2012 AQMP was prepared and released for
a 30-day public comment period, preliminarily setting forth the potential adverse

environmental impacts of adopting and implementing the 2012 AQMP; and

WHEREAS, pursuant to CEQA a Draft PEIR on the 2012 AQMP
(State Clearinghouse Number 2012061093), including the NOP and Initial Study
and responses to comments on the NOP and Initial Study, was prepared and
released fora 45-day public comment period, setting forth the potential adverse
environmental impacts of adopting and implementing the 2012 AQMP; and

WIIEREAS, the Draft PEIR on the 2012 AQNIP included an
evaluation of project-specific and cumulative direct and indirect impacts from the
proposed project and four project alternatives; and

WHEREAS, the AQMD staff reviewed the 2012 AQMP and
determined that it may have the potential to generate significant adverse
environmental impacts; and

WHEREAS, the Draft PEIR on the 2U 12 AQMP has been revised
based on comments received and modifications to the draft 2012 AQMP and all
comments received were responded to, such that it is now a Final PEIR on the
2012 AQMP; and

4



WHEREAS, the Governing Board finds and determines, taking into
consideration the factors in §(d)(4)(D) of the Governing Board Procedures, that
the modifications that have been made to 2012 AQMP, since the Draft PEIR on
the 2012 AQMP was made available for public review would not constitute
significant new information within the meaning of the CEQA Guidelines; and

WHEREAS, none of the modifications to the 2012 AQMP alter any
of the conclusions reached in the Draft PEIR on the 2012 AQMP, nor provide new
information of substantial importance that would require recirculation of the Draft
PEIR on the 2Q12 AQNLP pursuant to CEQA Guidelines §15088.5; and

WHEREAS, it is necessary that the adequacy of the Final PEIR on
the 2012 AQMP be determined by the AQMD Governing Board prior to its
certification; and

WHEREAS, it is necessary that the adequacy of responses to all
comments received on the Draft PEIR on the 2012 AQMP be determined prior to
its certification; and

WHEREAS, it is necessary that the AQMD prepare Findings and a
Statement of Overriding Considerations pursuant to CEQA Guidelines §§15091
and 15093, respectively, regarding adverse environmental impacts that cannot be
mitigated to insignificance; and,

WHEREAS, Findings and a Statement of Overriding Considerations
have been prepared and are included in Attachment 2 to this Resolution, which is
attached and incorporated herein by reference; and

WHEREAS, the provisions of Public Resources Code §21081.6 —
Mitigation Monitoring and Reporting -require the preparation and adoption of
implementation plans for monitoring and .reporting measures to mitigate adverse
environmental impacts identified in environmental documents; and

WHEREAS, staff has prepared such a plan . which sets forth the
adverse environmental impacts, mitigation measures, methods, and procedures for
monitoring and reporting mitigation measures, and agencies responsible for
monitoring mitigation measure, which is included as Attachment 2 to the
Resolution and incorporated herein by reference; and

WHEREAS, the South Coast Air Quality Management District
Governing Board voting on this Resolution has reviewed and considered the Final
Program Environmental Impact Report on the 2012 AQMP, including responses to
comments on the Draft Program Environmental Impact Report on the 2012
AQMP, the Statement of Findings, Statement of Overriding Considerations, and
the Mitigation Monitoring and Reporting Plan; and
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WHEREAS, the Draft Socioeconomic Report on the 2012 AQMP
was prepared and released for public review and comment; and

WHEREAS, the Draft Socioeconomic Report for the 2012 AQMP is
revised based on comments received and modifications to the Draft 2012 AQMP
such that it is now a Draft Final Socioeconomic Report for the 2012 AQMP; and

WHEREAS, the 2012 AQMP includes every feasible measure and
an expeditious adoption schedule; and

WHEREAS, the CARB and the U.S. EPA have the responsibility to
control emissions from motor vehicles, motor vehicle fuels, and non-road engines
and consumer products which are primarily under their jurisdiction representing
over 80 percent of ozone precursor emissions in 2023; and

WHEREAS, significant emission reductions must be achieved from
sources under state and federal jurisdiction for the South Coast Air Basin to attain
the federal air quality standards; and

WHEREAS, the formal deadline for submission of the 24-hour
PM2.5 attainment plan is December 14, 2012, and the formal deadline for
submission of the 1-hour ozone SIP revision is expected to be late 2013 or early
2014, but since the emissions inventory and control strategy for ozone has already
been developed for the 2012 AQMP, and attaining the 1-hour ozone standard can
rely nn the same strategy for the 8-hour ozone standard, an attainment
demonstration for the 1-hour ozone standard is included as an Appendix to the
2012 AQMP; and

WHEREAS, the 1-hour ozone attainment demonstration (Appendix
VII) uses the same base year (2008) and future year inventories as presented in
Appendix III of the 2012 AQMP and satisfies the pre-base year offset requirement
by including pre-base year emissions in the growth projections, consistent with 40
CFR § 51.165(a)(3)(i)(C)(1), as described on page III-2-54 of Appendix III of the
2012 AQMP.

WHEREAS the South Coast Air Quality Management District
Governing Board hereby requests that CARB commit to submitting contingency
measures as required by Section 182(e)(5) as necessary to meet the requirements
for demonstrating attainment of the 1-hr ozone standard; and

WHEREAS, the South Coast Air Quality Management District
Governing Board directs staff to move expeditiously to adopt and implement
feasible new control measures to achieve long-term reductions while meeting all
applicable public notice and other regulatory development requirements; and



WHEREAS, the South Coast Air Quality Management District has
held six public workshops on the Draft 2012 AQMP, one public workshop on the
Draft Socioeconomic Report, four public hearings throughout the four-county
region in September on the Revised Draft 2012 AQMP, 14 AQMP Advisory
.Group meetings, 11 Scientific, Technical, and Modeling, Peer Review Advisory
Group meetings, four public hearings in November throughout the four-county
region on the Draft Final 2012 AQMP, and one adoption hearing pursuant to
section 40466 of the Health and Safety Code; and

WHEREAS, pursuant to section 40471(b) of the Health and Safety
Code, as part of the six public workshops on the Draft 2012 AQMP, four public
hearings on the Revised Draft 2012 AQMP, the four public hearings on the Draft
Final 2012 AQMP, and adoption hearing, public testimony and input were taken
on Appendix I (Health Effects); and

WHEREAS, the record of the public hearing proceedings is located
at South Coast Air Quality Management District, 21865 Copley Drive, Diamond
Bar, California 91765, and the custodian of the record is the Clerk of the Board;
and

WHEREAS, an extensive outreach program took place that included
over 75 meetings with local stakeholders, key government agencies, focus groups,
topical workshops, and over 65 presentations on the 2012 AQMP provided; and

WHEREAS, the record of the CEQA proceedings is located at South
Coast Air Quality Management District, 21865 Copley Drive, Diamond Bar,
California 91765, and the custodian of the record is the Assistant Deputy
Executive Officer, Planning, Rule Development, and Area Sources.

NOW, THEREFORE BE IT RESOLVED, that the South Coast Air
Quality Management District Governing Board does hereby certify that the Final
PEIR for the 2012 AQMP including the responses to comments has been
completed in compliance with the requirements of CEQA and finds that the Final
PEIR on the 2012 AQMP, including responses to comments, was presented to the
AQNID Governing Board, whose members reviewed, considered and approved the
information therein prior to acting on the 2012 AQMP; and finds that the Final
PEIR for the 2012 AQMP reflects the AQMD's independent judgment and
analysis; and

BE IT FURTHER RESOLVED, that the District will develop, adopt,
submit, and implement the short-term PM2.5 control measures as identified in
Table 4-2 and the 8-hour ozone measures in Table 4-4 of Chapter 4 in the 2012
AQMP (Main Document) as expeditiously as possible in order to meet or exceed
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the commitments identified in Tables 4-10 and 4-11 of the 2012 AQMP (Main
Document), and to substitute any other measures as necessary to make up any
emission reduction shortfall.

BE IT FURTHER RESOLVED, the District commits to update
AQMP emissions inventories, baseline assumptions and control measures as
needed to ensure that the best available data is utilized and attainment needs are
met.

BE IT FURTHER RESOLVED, the District commits to conduct a
review of its socioeconomic analysis methods during 2013, convene a panel. of
experts, and update assessment methods and approaches, as appropriate.

BE IT FURTHER RESOLVED, the District commits to continue
working with the ports on the implementation of control measure IND-01
(Backstop Measure for Indirect Sources of Emissions from Ports and Port-Related
Sources).

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to enhance outreach and education efforts related to the "Check before
you Burn" residential wood burning curtailment program, and to expand the
current incentive programs for gas log buydown and to include potentially wood
stove replacements working closely with U.S. EPA and other stakeholders.

BE IT FURTHER RESOLVED, that the South Coast Air QualitX
~. ~ a.'l~ Management District Governing Board does hereby direct staff to work in

conjunction with CARB to provide annual reports to U S EPA describi~
progress towards meeting Section 182(e~(5) emission reduction commitments

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, pursuant to the requirements of Title 14
California Code of Regulations, does hereby adopt the Statement of Findings
pursuant to § 15091, and adopts the Statement of Overriding Considerations
pursuant to § 15093, included in Attachment 2 and incozporated by reference; and

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, does hereby adopt the Mitigation
Monitoring and Reporting Plan, as required by Public Resources Code, Section
21081.6, attached hereto and incorporated by reference; and

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board finds that the mobile source control
measures contained in Appendix IV-B are technically feasible and cost-effective
and requests that CARB consider them in any future incentives programs or
rulemaking.
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BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board does hereby direct staff to work with state
agencies and state legislators, federal agencies and U.S. Congressional and Senate
members to identify funding sources and secure funding for the expedited
replacement of older existing vehicles and off-road equipment to help reduce the
reliance on the CAA Section 182(e)(5) long-term measures.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board finds that transportation emission budgets
are "consistent with applicable requirements for reasonable further progress,
attainment, or maintenance (whichever is relevant to the given implementation
plan submission)" pursuant to 40 CFR 93.118(e)(4)(iv).

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to finalize the 2012 AQMP including the main document, appendices, and
related documents as adopted at the December 7, 2012 public hearing.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, whose members reviewed, considered and
approved the information contained in the documents listed herein, adopts the
2012 AQMP dated December 7, 2012 consisting of the document entitled 2012
AQMP as amended by the final changes set forth by the AQMD Governing Board
and the associated documents listed in Attachment 1 to this Resolution, the Draft
Final Socioeconomic Report for the 2012 AQMP; the Final Program EIR for the
2012 AQMP, and the Statements of Findings and Overriding Considerations and
Mitigation Monitoring Plan (Attachment 2 to this Resolution).

BE IT FURTHER RESOLVED, the Executive Officer is hereby
directed to work with CARB and the U.S. EPA to ensure expeditious approval of
this 2012 AQMP for PM2.5 and 1-hour ozone attainment.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP serve as the
SIP revision submittal for the 24-hour PM2.5 attainment demonstration plan
including the RACM/RACT determinations for the PM2.5 standard for the South
Coast Air Basin, and the PM2.5 Transportation Conformity Budgets for the South
Coast Air Basin.

BE IT FURTHER RESOLVED, that the South Coast Air .Quality
Management District Governing Board, requests that the 2012 AQMP (Appendix
VII) serve as the SIP revision submittal for the 1-hour ozone NAAQS attainment
demonstration.
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BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP (Appendix
VIII) serve as the SIP revision submittal for a revised VMT emissions offset
demonstration as required under Section 182(d)(1)(A) for both the 1-hour ozone
and R-hour ozone SIPs for the South Coast Air Basin.

BE IT FURTHER RESOLVED, that the South Coast Air Quality
Management District Governing Board, requests that the 2012 AQMP serve as an
update to the approved 2007 8-hour ozone SIP for the South Coast Air Basin with
specific control measures designed to further implement the 8-hour ozone SIP and
reduce reliance on Section 182(e)(5) long term measures.

BE IT FURTHER RESOLVED, that the 2012 AQMP does not serve
as a revision to the previously approved 8-hour ozone SIP with respect to
emissions inventories, attainment demonstration, RFP, and transportation
emissions budgets or any other required SIP elements.

BE IT FURTHER RESOLVED, that the Executive Officer is hereby
directed to forward a copy of this Resolution, the 2012 AQNIP and its appendices
as amended by the final changes, to CARB, and to request that these documents be
forwarded to the U.S. EPA for approval as part of the California State
Implementation Plan. In addition, the Executive Officer is directed to forward a
copy of this Resolution, comments on the 2012 AQMP and responses to
comments, public notices, and any other information requested by the U.S. EPA
for informational purposes.

Attachments

AYES: Benoit, Burke, Cacciotti, Gonzales, Loveridge, Lyou, Mitchell,
Nelson, Parker, Pulido, and Yates.

NOES: None.

ABSTAIN: None.

ABSENT: Antonovich and Perry.

Dated: / ~ ~ ~- ~ C'l~ --
'~~ ~_ ~

Clerk of the District Board

10



ATTACHMENT 1

The Fina12012 Air Quality Management Plan submitted for the South Coast Air
Quality Management District Governing Board's consideration consists of the
documents entitled:

• Draft Fina12012 AQMP (Attachment B) including the following appendices:

■ Appendix I -Health Effects
■ Appendix II -Current Air Quality
■ Appendix III -Base and Future Year Emission Inventory
■ Appendix N (A) -District's Stationary Source Control Measures
■ Appendix IV (B) -Proposed 8-Hour Ozone Measures
■ Appendix IV (C) -Regional Transportation Strategies &Control Measures
■ Appendix V -Modeling &Attainment Demonstrations
■ Appendix VI -Reasonably Available Control Measures (RACM)

Demonstration
■ Appendix VII - 1-Hour Ozone Attainment Demonstration
■ Appendix VIII - VMT Offset Requirement Demonstration

~ Comments on the 2012 Air Quality Management Plan, and Responses to
Comments (November 2012) — (Attachment C)

• Final Program Environmental Impact Report for the 2012 Air Quality
Management Plan (Attachment D)

■ Findings, Statement of Overriding Considerations, and Mitigation
Monitoring and Reporting Plan (Attachment 2 to the Resolution)

• Draft Final Socioeconomic Report for the 2012 Air Quality Management Plan
(Attachment E)

• Changes to Control Measures IND-01, CMB-01, CTS-01 and CTS-04
(Attachment F)



State of California
AIR RESOURCES BOARD

SOUTH COAST AIR BASIN 2012 PM2.5 AND OZONE.STATE IMPLEMENTATION PLANS

Resolution 13-3

January 25, 2013

Agenda Item No.: 13-2-2

WHEREAS, the Legislature in Health and Safety Cade sectifln 39602 has
designated the State Air Resources Board (ARB or Board)'as the air pollution control
agency for al! purposes set forth in federal law;

WHEREAS, the ARB is responsible for preparing the State Implementation Plan
(SIP) for attaining and maintaining the National-Ambient.Air Quality~Standards -
{standards) as required by the federal Clean Air Act (Act) (42 U.S.C. section 7401 et
seq.), and to this end is directed by Health -and Safety Code section 39602 to
coordinate the activities of all local and rEgionaf air pollution control and air quality
management districts districts) as necessary to comply with the Act;

WHEREAS, section 41650 of the Healtf~ and Safety Code requires the ARB to _
approve the nonattainrnent area plan adopted by a district as part of the SIP unless
fhe Board finds, after a public hearing, that the plan does not meet the requirements
of the Act;

WHEREAS, the ARB has responsibility for ensuring that the dis#rids meet their
responsibilities under the Act pursuant to sections 39002, 39500, 39602, and 41650
of the Health ar~d Safety Code;

WHEREAS, tfie ARB is authorized by section 39600 of the Health and Safety Code
to do such acts as may be necessary for the proper'execution of its powers and
duties;

WHEREAS, sections 39595 and 39516 of the Health and Safety Code provide that
any duty may be delegated to~the Board's Executive Officer as the Board deems
appropriate;

WHEREAS, the districts F~ave primary responsibility for controlling air pollution from
non-vehicular sources and for adopting control measures, rules, and regulations to
attain the standards within their boundaries pursuant to sections 39002, 40000,
40001, 40701, 40702, and 41650 ofi the Health and Safety Cade;
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Resolution T3-3 2

WHEREAS, the South Coast Air Basin {SCAB or Basin) includes Orange County,
the southwestern two-thirds of Los Angeles County, southwestern San Bernardino
County, and western Riverside County; .

WHEREAS, the South Coast Air Quality Management District (District) is the local
air district with jurisdiction over the SCAB, purs~aanfi to sections 40410 and 40413 of
the Health and Safety Code;

WHEREAS, the Southern California Association of Governments (SCAG) is the
regional transportation agency for the SCAB and Coachella Valley and -has
responsibility for preparing and implementing transportation control measures to
reduce vehicle trips, vehicle use, vehicle miles traveled, vehicle idling and #raffc
congestion far the purpose of reducing motor vehicle emissions pursuant to sections
40460(b) and 40465 of the Health and Safety Code;

WHEREAS, section 40463(b) of the Health and Safety Cade specifies that the
District board must establish a carrying capacity -the maximum level of emissions
which would enable-the-attainment and maintenance of-an ambien# air quality --
standard for apollutant -for the Sough Coast Air Basin with the activE participation of
SCAG;

WHEREAS; the South Coast 2012 Air Quality Management Plan (AQMP) includes
State Implementation Plan {SIP) amendments for fine particulate matter (PM2.5) and
ozone;

WHEREAS, in July 1997, tf~e United States Environmental Profiection Agency
(U.S. EPA} promulgated 24-hour and annual standards far PM2.5 of 65 micrograms
per cubic meter (ug/m3) and 15 ug/ma, respectively;

WHEREAS, in December 2004, U.S. EPA designated the South Coast Air Basin as
nonattainment for the PM2.5 standards;

WHEREAS, in March 2Q07, U.S. EPA finalized the PM2.5 implementation rule
(Rule} which established the framework and requiremen#s that states must meet
to develop annual average PM2.5 SIPs, set an initial attainment date of
April 5, 2010; and allowed for an attainment date extension of up to five years;

WHEREAS, the Rule requires that PM2.5 SIPs include air quality and emissions
data, a control strategy, a modeled attainment demonstration, transportation
conformity emission budgets, reasonably available control measure/reasonably
available technology (RACM/RACY) demonstration, and contingency measures;

WHEREAS, in July 1997, the U.S. EPA promulgated an 8-hour standard for ozone
of 0.08 parts per million (ppm);



Resolution 13-3 3

WHEREAS, on April 15, 2004, U.S. EPA designated the South Coast as
nonattainment for the 0.08 ppm 8-hour ozone standard;

WHEREAS, in 2007, the Distric# and ARB adopted S1P amendments demonstrating
attainment of the annual PM2.5 standard by April 5, 2015, and of the 8-hour ozone ,
standard by December 31, 2023, and submitted the SIP amendments to U.S. EPA;

WHEREAS, in 2009 and 2011, at U.S. EPA's request, ARB provided clarifying
amendments to the annual PM2.5 and 8-hour ozone Sauth Coast SIPs submitted in
2007;

WHEREAS, in 2011, U.S. EPA approved the control strategy, emission reduction
commitment and attainment demonstration fog the annual PM2.5 standard with an
attainment date of,April 5, 2015;

WHEREAS, in 2412, U.S. EPA approved the confrol strategy, emission reduction
commitment acid attainment demonstration for the 8-hour ozone standard-with an

_ - attainment date of June 45; 2Q24; _ - _. _

111/HEREAS, in December 2006, U:S. EPA lowered the 24=hour PM2.5 standard from
65 ug/m3 to 3~ ug/m3;

WHEREAS, effective December 14, 2009, U.S. EPA designated the South Coast Air
Basin as nonattainment for the 35 ~g/m3 PM2.5 standard;

WHEREAS, an March 12, 2012, U.S. EPA issued a memorandum that provided
further guidance on the development of SIPs specific to -the 35 ug/m3 PM2.5
standard and se# an initial attainment date of December 14, 2014, with a provision
for an attainment date, extension of up to five years;

WHEREAS, the 2012 AQMP Plan iden#des directly-emitted PM2.5, ni#rogen oxides
(N~x), sulfur oxides {SOx} and volatile organic compounds (VOC) as PM2.5
attainment plan precursors consistent with the Rule;

WHEREAS, the emission seductions contained in the 2012 AQMP for PM2.5
attainment rely on adopted regula#ions and on new or revised District control
measures;

WHEREAS, the 2012 AQMP's new PM2.5 measures include further strengthening of
the District's wood burning curtailment program, outreach, and incentive programs;

WHEREAS, in accordance with section 172(b)(2} of the Act, the 2012 AQMP
identifies 2014 as the most expeditious attainment date for the 2~-hour PM2.5
standard;



Resolution 13-3 4

WHEREAS, the attainment analysis. in the 2012 AQMP demonstrates that the
24-hour PM2.5 standard will be met throughout the Basin by the proposed 2014
attainment date;

WHEREAS, consisten# with section 172(c)(3} of the Act, the 2012 AQMP includes a
comprehensive, accurate, current inventory of emissions data for directly emitted
PM2.5 and PM2.5 precursors: oxides of nitrogen. (NOx), reactive organic gases
(ROG), sulfur oxides (SOx}, and ammonia (NH3);

WHEREAS, consistent with section 172(c) of the Act, the 2012 AQMP demonstrates
the implementation of RACM/RACY for direct PM2.5 and the area's refevanf PM2.5
precursors;

WHEREAS; consistent with section 172(c)(9) of the Act; the 2012 AQMP includes
contingency measures that provide extra emissions reduc#ions that go into effect
without further regulatory action if-the area fails to make attainmen# of the 24-hour
PM2.5 standard an time;

WHEREAS, consistent with section 176 of the Act, the 2012 AQMP establishes
transportation conformity emission budgets, developed in consultation befinreen the
District, ARB~staff, transportation agencies, and U.S. EPA, that' conform to the
attainment emission levels;

WHEREAS, the approved commitment for emission reductions is for total aggregate
reductions that may be achieved through the measures identified in the S1P,
alternative measures or incentive programs, and actual emission decreases that
occur;

WHEREAS, the approved commitment for emission reductions allows for the
substitution of reductions of one precursor for another using relative PM2.5
reductions values identified- by the District;

WHEREAS, section 182(e)(5) of the Act provides that SIPs for extreme ozone
nonattainment areas may rely in part upon the development of new technologies or
the improvement of existing technologies;

WHEREAS, the approved SIP includes commitments to achieve additional
reductions from advanced technology as provided for in section 1$2(e)(5) of the Act;

WHEREAS, in the Federal Register (Volume 77 Fed.Reg. 12674 at 12686
(March 1, 2012)) entry approving the ozone elements of the South Coast 8-hour
ozone SIP, U.S. EPA stated that measures approved under section 182(e}(5) may
include those.that anticipate future technological developments as weld as those that
require complex analyses, decision making and coordination among a number of
government agencies;



Resolution '! 3-3 5

WHEREAS, the 20'~ 1 revision to the 8-hour ozone SIP included .State commitments
to develop, adopt, and submit contingency measures by 2020 if advanced
technology measures do not achieve planned reductions;

WHEREAS, the 20 2 AQMP includes actions to develop and put into use advanced
transformational technologies to fulfill in part the approved SIP commitment for the
Act section 1$2(e)(5} reductions;

WHEREAS, these actions describes[ in the 2012 AQMP as seventeen mobile
measures (five on-road measures, five off-road measures, and seven advanced
technology measures),~are consistent with U.S. EPA's interpre#ation of 182(e}(5)
used in the approval of the South Coast 8-hour ozone SIP (77 Fed.Reg. 12674 at
12686 {March 1, 2012));

WHEREAS, Qn November 6, 1991, U.S. EPA designated the South Coas#Air Basin
an extreme nonattainment area far the 'I-hour ozone standard with an attainment
date of no later than November 15, 2010;

_ _ __ __

WHEREAS, in 2000 ARB submitted the 1999 Amendment to the South Coast 1997
AQMP, collectively called the 1997/1999.SIPrevision, which included {ong-term
measures pursuant to section 185(e)(5);

WHEREAS, in 2000 U.S. EPA approved the 1997/1999 revision to the South Coast
1-hour ozone SIP;

WHEREAS, in 2003 ARB submitted a revision to the South Coast 1-hour ozone SIP;

WHEREAS, in 2009 U.S. EPA disapproved the attainment demonstration in the
2003 revision;

WHEREAS, on February 2, 2011, the Ninth Circuit Court of Appeals remanded
U.S. EPA's 2009 final action on the 2003 South Coast 1-hour ozone 51P and
directed U.S. EPA to take further action to ensure that the State develop a plan
demonstrating attainment of the 1-hour ozone standard, consistent with Clean Air
Act requirements;

WHEREAS, on January 7, 2013, U.S. EPA issued a SIP call for the State to submit,
within 12 mon#hs of the effective date of the SEP, call, a SIP revision demonstrating .
attainment of.the ~-hour ozone standard in the Basin;

WHEREAS, the 2012 AQMP's 1-hour ozone attainment demonstration relies on
adopted state and local regulations, along with new local regulations including
continued implementation of the approved 8-hour ozone SIP to reduce emissions
by 2022;



Resolution 13-3 6

WHEREAS, the 1-hour ozone attainment demonstration also reties upon section
182(e)(5} provisions for future reductions from developing new technologies or
improving existing technologies;

WHEREAS, the actions to implement advanced technology measures for the
approved 8-hour ozone SIP also describe actions to implement advanced
technology measures for the 1-hour ozone attainment demonstration;

WHEREAS, .section 182(e)(5) of the Act requires contingency measures be
submitted no later than three years prior to the attainment year in the event that the
anticipated long-term measures approved pursuan# to section 182(e)(5) do not
achieve planned reductions needed for aftaining the 7-hour ozone standard;

WHEREAS, section 782{e}(5) contingency measures in the approved SIP meet the
requirements for attainment contingency measures because section 182(e)(5) is not
relied on for emission reductions prior to November 15, 2000;

-- WHEREAS, the 2092 AQMP demonstrates the Basin will attain the 1-hour ozone . _ .
standard by 2022;

WHEREAS, consistent with section '!72(c}(3) of the Act, the 2012 AQIVIP includes a
comprehensive, accurate, current inventory of emissions data for precursors of
ozone: oxides of nitrogen (NOx} and reactive organic gases (ROG);

WHEREAS, consistent with section 172(c) of the Act, the 2012 AQMP demonstrates
the implementation of RACM/RACY for NOx and ROG;

WHEREAS, section 'i82(d){1)(a) of the Act requires ozone nanattainment areas
classified as severe and extreme to submit a vehicle miles traveled (VMS offset
demonstration sowing no increase in motor vehicle emissions between the base
year in the Act 1990 Amendments and the area's attainment year;

WHEREAS, in February 2071, the Ninth Circuit Court of Appeals held that section
182(d)(1)(a) of the Act requires additional transportatior~ control strategies and
transpo►~ation control measures to offset vehicle emissions whenever they are
projected to be higher than if base year VMT had not increased;

WHEREAS, the Ninth Circuit Court of Appeals remanded the approval of the 2007
8-hour ozone SIP VMT emissions offsets demonstration to U.S. EPA;

WHEREAS, in September 2012, U.S. EPA proposed to withdraw its final approvals,
and then disapprove, SIP revisions submitted to meet the section 182(d)(1}(a) VMT
emissions offset requirements for the U.S. EPA approved South Coast Air Basin
1-hour and 8-hour ozone plans;
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WHEREAS, in Augus# 2012, U.S. EPA issued guidance entitled "Implementing
Clean Air Ac# Section 182(d)(1)(A): Transportation Control Measures and
Transportation Control Strategies to Offset grov►~h in Emissions Due to Growth in
Vehicle Miles Traveled";

WHEREAS, consistent with the requirements of section 182(d)(1){A) as specified by
the Ninth Circuit Court of Appeals ruling in 2011 and with U.S. EPA guidance in
2012, and in response to U.S. EPA's September 2012 proposal, the 2012 AQMP
includes a VMT offset demonstration for both 1-hour and 8-hour ozone plans;

WHEREAS, fhe 2072 AQMP -also includes a second VMT emissions. offset
demonstration for 8-hour ozone that meets an alternative VMT offset methodology
proposed by U.S. EPA;-

WHEREAS, the California Environmental Quality Act (CEQA) requires that no
project which may have significant adverse environmental impacts be adopted as
originally proposed if feasible alternatives or mitigation measures are available to
reduce or eliminate such impacts;

WHEREAS, pursuant to California Environmental Quality Act (CEQA), the District
prepared a Program Environmental Impact Report (EIR) for the 2012 AQMP
that was released for. a 45-day public review and comment period from
September 7, 2012 to October 23, 2012, and in the Final Program EIR the Dis#rice
responded to the 13 comment letters received;

WHEREAS, the District's Final Program EER identified potentially significant and
unavoidable project-specific adverse environmental impacts to air quality (CO and
PM10 impacts from construction activities), energy demand, hazards (associated
with accidental release of liquefied natural gas during transport), water demand,
noise (from construction activities) and traffic (construction activities and operations},
as well as potentially significant cumulative adverse impacts to air quality
{construction), energy demand, hazards and hazardous materials, hydrology and
water quality, noise, and transportation and traffic;

WHEREAS, the District Governing Board adopted a Statement of Findings and a
Statement of Overriding Considerations finding the project's benefits outweigh the
unavoidable adverse impacts, as well as a Mitigation Monitoring Plan;

WHEREAS, federal law set forth in section 110(1) of the Act and Title 40, Code of
Federal Regulations (CFR), section 51.102, requires that one or more public
hearings, preceded by at least 30 days notice and opportunity for public review,
must be conducted prior to adopting and submitting any SIP revision to U.S. EPA;

WHEREAS, as required by federal law, the District made the 2012 AQMP available
for public review at least 30 days before the District hearing;
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WHEREAS, following a public hearing on December 7, 2012, the AQMD Governing
Board voted to approve the 2012 AQMP including the 24-hour PM2.5 plan, the
8-hour ozone advanced technology actions and the 1-hour ozone plan;

WHEREAS, on December 20, 2012, the District transmitted the 2012 AQMP to ARB
as a S1P revision, along with proof of public notice publication, and environmental
documents in accordance with State and federal law; and

WHEREAS, the Board finds that:

1. The 2012 AQMP meets the applicable planning requirements established by
the Act and the Rule for 24-hour PM2.5 SIPs, and inc4udes the required air
quality and emissions data, modeled attainment demonstrations,
RACM/RACY demonstra#ions, new source review, transportation conformity
emission budgets, and contingency measures;

2. The existing 2007 PM2.5 SIP, including benefits of ARB's adopted mobile
source control measures, combined with the new District control measures
identified in the adopted 2012 AQMP will provide the emission reductions
needed for meeting the 24-hour PM2.5 standard by the December 14, 2014,
attainment date;

3. The~20'12 AQMP identifies contingency measures that will achieve additional
emission reductions, beyond those relied on in the attainment demonstration,
in the event that the South Coast Air Basin does not attain the 24-hour PM2.5
standard by 2Q14;

4. Th.e 2012 AQMP meets applicable ~Olanning requirements established by the
Act for 1-hour ozone SIPs, and includes the required air quality and emissions
data, modeled attainment demonstrations, new source review and
RACM/RACY demonstrations;

5. The 2x12 AQMP VMT offset demonstrations meets the section 182(d){1}(a)
VMT offset requirements for both the 1-hour ozone and the 8-hour ozone plans;
and

6. ARB has reviewed and considered the Final EIR prepared by the District and
comments presented by interested parties, and find there are no additional
feasible mitigation measures or alternatives within ARB's pov4rers that would
substantially lessen ar avoid the project-specific impacts identified.

NOW, THEREFORE, BE IT RESOLVED the Board hereby approves the South
Coast 2012 AQMP as an amendment to tl~e SIP, excluding those portions not
required to be submitted to U.S. EPA under federal law, and directs .the Executive
Officer to forward. the 2072 AQMP_as approved to U.S. EPA for inclusion in the SIP
to be effective, for purposes of federal law, upon approval by U.S. EPA.
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BE IT FURTHER RESOLVED that the Board commits to develop, adopt, and
submit contingency measures by 2Q19 if advanced technology measures do not
achieve planned reductions as required by section 182(e)(5){B}.

BE IT FURTHER RESOLVED that the Board directs 'the Executive Officer to work
with the District and U.S. EPA and take appropria#e action to resolve any
completeness or approvability issues that may arise regarding the SIP submission.

BE IT FURTHER RESOLVED that the Board aufihorizes the Executive Officer to
include in the S!P submittal ar~y technical corrections, clarifications, or additions that
may be necessary to secure U.S. EPA approval.

BE IT FURTHER RESOLVED that the Board hereby certifies pursuant to
40 CFR section 51.102 that the District's 2012 AQMP was adopted after notice and
public hearing. as required by 44 CFR section 51.102.

I hereby certify that the above is a true and correct
copy of Resolution 13-3, as adapted by the
Air Resources Board.

~~~
Tracy Jensen, C rk of the Board



 
 

 
 
 

May 23, 2014 

 

  

 

The Honorable William Burke, Ed.D. 
Board President, South Coast Air Quality 
Management District 
21865 Copley Drive 
Diamond Bar, CA  91765 

 

SUBJECT: PROPOSED RULE 4001:  “BACKSTOP TO ENSURE AQMP EMISSION 
TARGETS ARE MET AT COMMERCIAL MARINE PORTS” 

Dear Board President Burke: 

As you are aware, the Cities of Long Beach and Los Angeles are very concerned with Proposed 
Rule 4001, currently in development by South Coast Air Quality Management (SCAQMD) staff.  
The two Cities do not own, operate or control the mobile emissions sources operated by others at 
their ports, but nevertheless we are widely recognized as leaders on environmental improvements 
for the maritime goods movement industry.  The strategies we have implemented through our 
voluntary joint San Pedro Bay Ports Clean Air Action Plan (CAAP) have been tremendously 
successful.  Continuing the successful approach of the CAAP will assure future projects and 
programs that will contribute to improvement of air quality and promote other environmental 
values.   

Collaboration Remains the Right Approach.  The successes we have achieved to date are due 
to the cooperative approach taken between SCAQMD, the two ports, the United States 
Environmental Protection Agency (EPA) and California Air Resources Board (CARB); the 
rulemaking currently proposed by SCAQMD staff is in direct conflict with that approach. 
Furthermore, the Cities are neither stationary sources nor indirect sources under the law, and we 
fundamentally disagree with SCAQMD’s current proposal to regulate the Cities in a manner that 
conflicts with the Cities’ own jurisdiction.   

Viable Alternatives to Regulation Must Be Pursued. Viable alternatives to rulemaking are 
available, required to be analyzed under SCAQMD rulemaking requirements and the California 
Environmental Quality Act, and should be pursued. First, CARB is currently embarking on the 
Sustainable Freight Strategy, which will take a long-term, robust view of the freight industry and 
determine the strategies that must be implemented to meet the air quality needs throughout the 
state.  The two ports and SCAQMD are all active participants in this process, which will flesh 
out state-wide emission reduction strategies for all of the maritime goods movement mobile 
sources, under the leadership of CARB, which has mobile source emission regulatory powers, 
unlike either the SCAQMD or the ports.  Second, we believe that a multi-agency agreement, 
between the two ports, the District, CARB and EPA can be designed to achieve the same goals 
as a rule. The agreement could include a Voluntary Mobile Source Emission Reduction Program 



 
 
 
 
May 23, 2014 
Page 2 

 

 

 

(VMEP), a regulatory program developed by EPA specifically for the purpose of taking credit 
for voluntary programs in the State Implementation Plan (SIP).  Third, the SCAQMD, should 
consider a more comprehensive basin-wide approach for obtaining SIP credit for incentive 
programs along the lines of Rule 9610 recently adopted by the San Joaquin Air Pollution Control 
District, which EPA is proposing to approve. See 79 Fed. Reg. 28650 (May 19, 2014). Proposed 
Rule 4001 is being developed for the purpose of ensuring that the SIP’s 2014 PM2.5 emission 
reductions are achieved. However, there is no demonstrated need for the proposed rule. 
Implementation of the CAAP at the two ports has resulted in particulate matter reductions above 
and beyond the goals initially established in the CAAP, and the 2014 reductions goals have 
already been achieved earlier than originally planned. Further, District staff has stated that the 
2014 PM2.5

 reductions for the air basin will be achieved.  We therefore strongly recommend you 
consider an alternative to the proposed rulemaking and continue to work cooperatively with the 
ports as we move forward to address our shared future goals and challenges. We refer you to the 
Cities’ January 31, 2014, letter to the SCAQMD for a full discussion of the lack of necessity for 
Proposed Rule 4001 and extensive other concerns of the Cities. 

We appreciate your consideration.  Thank you. 

Sincerely, 
 
 
 

Heather Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 

cc: Al Moro, Acting Executive Director Port of Long Beach 
Gary Lee Moore, City of Los Angeles Harbor Department, Interim Executive Director  
Rick Cameron, Managing Director of Environmental Affairs and Planning, POLB 
Mike Christensen, City of Los Angeles Harbor Department, Deputy Executive Director 
Dominic Holzhaus, Principal Deputy City Attorney City of Long Beach 
Janna Sidley, City of Los Angeles Harbor Department, General Counsel 
Joy Crose, City of Los Angeles Harbor Department, Assistant General Counsel  
Barry Wallerstein, Executive Officer, SCAQMD 
Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
Peter Greenwald, Senior Policy Advisor, SCAQMD 
Randall Pasek, Planning and Rules Manager, SCAQMD 
Kurt Wiese, General Counsel, SCAQMD 
Veera Tyagi, Deputy District Counsel, SCAQMD 
Cynthia Marvin, Division Chief, California Air Resources Board 
Elizabeth Adams, Deputy Director, U.S. Environmental Protection Agency, Region 9
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The Honorable Dennis Yates 
Mayor, City of Chino 
11930 Lester Avenue 
Chino, CA  91710 

 

SUBJECT: PROPOSED RULE 4001:  “BACKSTOP TO ENSURE AQMP EMISSION 
TARGETS ARE MET AT COMMERCIAL MARINE PORTS” 

Dear Mayor Yates: 

As you are aware, the Cities of Long Beach and Los Angeles are very concerned with Proposed 
Rule 4001, currently in development by South Coast Air Quality Management (SCAQMD) staff.  
The two Cities do not own, operate or control the mobile emissions sources operated by others at 
their ports, but nevertheless we are widely recognized as leaders on environmental improvements 
for the maritime goods movement industry.  The strategies we have implemented through our 
voluntary joint San Pedro Bay Ports Clean Air Action Plan (CAAP) have been tremendously 
successful.  Continuing the successful approach of the CAAP will assure future projects and 
programs that will contribute to improvement of air quality and promote other environmental 
values.   

Collaboration Remains the Right Approach.  The successes we have achieved to date are due 
to the cooperative approach taken between SCAQMD, the two ports, the United States 
Environmental Protection Agency (EPA) and California Air Resources Board (CARB); the 
rulemaking currently proposed by SCAQMD staff is in direct conflict with that approach. 
Furthermore, the Cities are neither stationary sources nor indirect sources under the law, and we 
fundamentally disagree with SCAQMD’s current proposal to regulate the Cities in a manner that 
conflicts with the Cities’ own jurisdiction.   

Viable Alternatives to Regulation Must Be Pursued. Viable alternatives to rulemaking are 
available, required to be analyzed under SCAQMD rulemaking requirements and the California 
Environmental Quality Act, and should be pursued. First, CARB is currently embarking on the 
Sustainable Freight Strategy, which will take a long-term, robust view of the freight industry and 
determine the strategies that must be implemented to meet the air quality needs throughout the 
state.  The two ports and SCAQMD are all active participants in this process, which will flesh 
out state-wide emission reduction strategies for all of the maritime goods movement mobile 
sources, under the leadership of CARB, which has mobile source emission regulatory powers, 
unlike either the SCAQMD or the ports.  Second, we believe that a multi-agency agreement, 
between the two ports, the District, CARB and EPA can be designed to achieve the same goals 
as a rule. The agreement could include a Voluntary Mobile Source Emission Reduction Program 
(VMEP), a regulatory program developed by EPA specifically for the purpose of taking credit 
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for voluntary programs in the State Implementation Plan (SIP).  Third, the SCAQMD, should 
consider a more comprehensive basin-wide approach for obtaining SIP credit for incentive 
programs along the lines of Rule 9610 recently adopted by the San Joaquin Air Pollution Control 
District, which EPA is proposing to approve. See 79 Fed. Reg. 28650 (May 19, 2014). Proposed 
Rule 4001 is being developed for the purpose of ensuring that the SIP’s 2014 PM2.5 emission 
reductions are achieved. However, there is no demonstrated need for the proposed rule. 
Implementation of the CAAP at the two ports has resulted in particulate matter reductions above 
and beyond the goals initially established in the CAAP, and the 2014 reductions goals have 
already been achieved earlier than originally planned. Further, District staff has stated that the 
2014 PM2.5

 reductions for the air basin will be achieved.  We therefore strongly recommend you 
consider an alternative to the proposed rulemaking and continue to work cooperatively with the 
ports as we move forward to address our shared future goals and challenges. We refer you to the 
Cities’ January 31, 2014, letter to the SCAQMD for a full discussion of the lack of necessity for 
Proposed Rule 4001 and extensive other concerns of the Cities. 

We appreciate your consideration.  Thank you. 

Sincerely, 
 
 
 

Heather Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 

cc: Al Moro, Acting Executive Director Port of Long Beach 
Gary Lee Moore, City of Los Angeles Harbor Department, Interim Executive Director  
Rick Cameron, Managing Director of Environmental Affairs and Planning, POLB 
Mike Christensen, City of Los Angeles Harbor Department, Deputy Executive Director 
Dominic Holzhaus, Principal Deputy City Attorney City of Long Beach 
Janna Sidley, City of Los Angeles Harbor Department, General Counsel 
Joy Crose, City of Los Angeles Harbor Department, Assistant General Counsel  
Barry Wallerstein, Executive Officer, SCAQMD 
Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
Peter Greenwald, Senior Policy Advisor, SCAQMD 
Randall Pasek, Planning and Rules Manager, SCAQMD 
Kurt Wiese, General Counsel, SCAQMD 
Veera Tyagi, Deputy District Counsel, SCAQMD 
Cynthia Marvin, Division Chief, California Air Resources Board 
Elizabeth Adams, Deputy Director, U.S. Environmental Protection Agency, Region 9
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The Honorable Michael Antonovich 
Supervisor, Fifth District 
869 Hall of Administration  
500 West Temple Street 
Los Angeles, CA  90012 

 

SUBJECT: PROPOSED RULE 4001:  “BACKSTOP TO ENSURE AQMP EMISSION 
TARGETS ARE MET AT COMMERCIAL MARINE PORTS” 

Dear Board Member Antonovich: 

As you are aware, the Cities of Long Beach and Los Angeles are very concerned with Proposed 
Rule 4001, currently in development by South Coast Air Quality Management (SCAQMD) staff.  
The two Cities do not own, operate or control the mobile emissions sources operated by others at 
their ports, but nevertheless we are widely recognized as leaders on environmental improvements 
for the maritime goods movement industry.  The strategies we have implemented through our 
voluntary joint San Pedro Bay Ports Clean Air Action Plan (CAAP) have been tremendously 
successful.  Continuing the successful approach of the CAAP will assure future projects and 
programs that will contribute to improvement of air quality and promote other environmental 
values.   

Collaboration Remains the Right Approach.  The successes we have achieved to date are due 
to the cooperative approach taken between SCAQMD, the two ports, the United States 
Environmental Protection Agency (EPA) and California Air Resources Board (CARB); the 
rulemaking currently proposed by SCAQMD staff is in direct conflict with that approach. 
Furthermore, the Cities are neither stationary sources nor indirect sources under the law, and we 
fundamentally disagree with SCAQMD’s current proposal to regulate the Cities in a manner that 
conflicts with the Cities’ own jurisdiction.   

Viable Alternatives to Regulation Must Be Pursued. Viable alternatives to rulemaking are 
available, required to be analyzed under SCAQMD rulemaking requirements and the California 
Environmental Quality Act, and should be pursued. First, CARB is currently embarking on the 
Sustainable Freight Strategy, which will take a long-term, robust view of the freight industry and 
determine the strategies that must be implemented to meet the air quality needs throughout the 
state.  The two ports and SCAQMD are all active participants in this process, which will flesh 
out state-wide emission reduction strategies for all of the maritime goods movement mobile 
sources, under the leadership of CARB, which has mobile source emission regulatory powers, 
unlike either the SCAQMD or the ports.  Second, we believe that a multi-agency agreement, 
between the two ports, the District, CARB and EPA can be designed to achieve the same goals 
as a rule. The agreement could include a Voluntary Mobile Source Emission Reduction Program 



 
 
 
 
February 9, 2017 
Page 2 

 

 

 

(VMEP), a regulatory program developed by EPA specifically for the purpose of taking credit 
for voluntary programs in the State Implementation Plan (SIP).  Third, the SCAQMD, should 
consider a more comprehensive basin-wide approach for obtaining SIP credit for incentive 
programs along the lines of Rule 9610 recently adopted by the San Joaquin Air Pollution Control 
District, which EPA is proposing to approve. See 79 Fed. Reg. 28650 (May 19, 2014). Proposed 
Rule 4001 is being developed for the purpose of ensuring that the SIP’s 2014 PM2.5 emission 
reductions are achieved. However, there is no demonstrated need for the proposed rule. 
Implementation of the CAAP at the two ports has resulted in particulate matter reductions above 
and beyond the goals initially established in the CAAP, and the 2014 reductions goals have 
already been achieved earlier than originally planned. Further, District staff has stated that the 
2014 PM2.5

 reductions for the air basin will be achieved.  We therefore strongly recommend you 
consider an alternative to the proposed rulemaking and continue to work cooperatively with the 
ports as we move forward to address our shared future goals and challenges. We refer you to the 
Cities’ January 31, 2014, letter to the SCAQMD for a full discussion of the lack of necessity for 
Proposed Rule 4001 and extensive other concerns of the Cities. 

We appreciate your consideration.  Thank you. 

Sincerely, 
 
 
 

Heather Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 

cc: Al Moro, Acting Executive Director Port of Long Beach 
Gary Lee Moore, City of Los Angeles Harbor Department, Interim Executive Director  
Rick Cameron, Managing Director of Environmental Affairs and Planning, POLB 
Mike Christensen, City of Los Angeles Harbor Department, Deputy Executive Director 
Dominic Holzhaus, Principal Deputy City Attorney City of Long Beach 
Janna Sidley, City of Los Angeles Harbor Department, General Counsel 
Joy Crose, City of Los Angeles Harbor Department, Assistant General Counsel  
Barry Wallerstein, Executive Officer, SCAQMD 
Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
Peter Greenwald, Senior Policy Advisor, SCAQMD 
Randall Pasek, Planning and Rules Manager, SCAQMD 
Kurt Wiese, General Counsel, SCAQMD 
Veera Tyagi, Deputy District Counsel, SCAQMD 
Cynthia Marvin, Division Chief, California Air Resources Board 
Elizabeth Adams, Deputy Director, U.S. Environmental Protection Agency, Region 9
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The Honorable Ben Benoit 
Mayor Pro Tem, City of Wildomar 
23873 Clinton Keith Road, Suite 201 
Wildomar, CA  92595 

 

SUBJECT: PROPOSED RULE 4001:  “BACKSTOP TO ENSURE AQMP EMISSION 
TARGETS ARE MET AT COMMERCIAL MARINE PORTS” 

Dear Board Member Benoit: 

As you are aware, the Cities of Long Beach and Los Angeles are very concerned with Proposed 
Rule 4001, currently in development by South Coast Air Quality Management (SCAQMD) staff.  
The two Cities do not own, operate or control the mobile emissions sources operated by others at 
their ports, but nevertheless we are widely recognized as leaders on environmental improvements 
for the maritime goods movement industry.  The strategies we have implemented through our 
voluntary joint San Pedro Bay Ports Clean Air Action Plan (CAAP) have been tremendously 
successful.  Continuing the successful approach of the CAAP will assure future projects and 
programs that will contribute to improvement of air quality and promote other environmental 
values.   

Collaboration Remains the Right Approach.  The successes we have achieved to date are due 
to the cooperative approach taken between SCAQMD, the two ports, the United States 
Environmental Protection Agency (EPA) and California Air Resources Board (CARB); the 
rulemaking currently proposed by SCAQMD staff is in direct conflict with that approach. 
Furthermore, the Cities are neither stationary sources nor indirect sources under the law, and we 
fundamentally disagree with SCAQMD’s current proposal to regulate the Cities in a manner that 
conflicts with the Cities’ own jurisdiction.   

Viable Alternatives to Regulation Must Be Pursued. Viable alternatives to rulemaking are 
available, required to be analyzed under SCAQMD rulemaking requirements and the California 
Environmental Quality Act, and should be pursued. First, CARB is currently embarking on the 
Sustainable Freight Strategy, which will take a long-term, robust view of the freight industry and 
determine the strategies that must be implemented to meet the air quality needs throughout the 
state.  The two ports and SCAQMD are all active participants in this process, which will flesh 
out state-wide emission reduction strategies for all of the maritime goods movement mobile 
sources, under the leadership of CARB, which has mobile source emission regulatory powers, 
unlike either the SCAQMD or the ports.  Second, we believe that a multi-agency agreement, 
between the two ports, the District, CARB and EPA can be designed to achieve the same goals 
as a rule. The agreement could include a Voluntary Mobile Source Emission Reduction Program 
(VMEP), a regulatory program developed by EPA specifically for the purpose of taking credit 
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for voluntary programs in the State Implementation Plan (SIP).  Third, the SCAQMD, should 
consider a more comprehensive basin-wide approach for obtaining SIP credit for incentive 
programs along the lines of Rule 9610 recently adopted by the San Joaquin Air Pollution Control 
District, which EPA is proposing to approve. See 79 Fed. Reg. 28650 (May 19, 2014). Proposed 
Rule 4001 is being developed for the purpose of ensuring that the SIP’s 2014 PM2.5 emission 
reductions are achieved. However, there is no demonstrated need for the proposed rule. 
Implementation of the CAAP at the two ports has resulted in particulate matter reductions above 
and beyond the goals initially established in the CAAP, and the 2014 reductions goals have 
already been achieved earlier than originally planned. Further, District staff has stated that the 
2014 PM2.5

 reductions for the air basin will be achieved.  We therefore strongly recommend you 
consider an alternative to the proposed rulemaking and continue to work cooperatively with the 
ports as we move forward to address our shared future goals and challenges. We refer you to the 
Cities’ January 31, 2014, letter to the SCAQMD for a full discussion of the lack of necessity for 
Proposed Rule 4001 and extensive other concerns of the Cities. 

We appreciate your consideration.  Thank you. 

Sincerely, 
 
 
 

Heather Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 

cc: Al Moro, Acting Executive Director Port of Long Beach 
Gary Lee Moore, City of Los Angeles Harbor Department, Interim Executive Director  
Rick Cameron, Managing Director of Environmental Affairs and Planning, POLB 
Mike Christensen, City of Los Angeles Harbor Department, Deputy Executive Director 
Dominic Holzhaus, Principal Deputy City Attorney City of Long Beach 
Janna Sidley, City of Los Angeles Harbor Department, General Counsel 
Joy Crose, City of Los Angeles Harbor Department, Assistant General Counsel  
Barry Wallerstein, Executive Officer, SCAQMD 
Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
Peter Greenwald, Senior Policy Advisor, SCAQMD 
Randall Pasek, Planning and Rules Manager, SCAQMD 
Kurt Wiese, General Counsel, SCAQMD 
Veera Tyagi, Deputy District Counsel, SCAQMD 
Cynthia Marvin, Division Chief, California Air Resources Board 
Elizabeth Adams, Deputy Director, U.S. Environmental Protection Agency, Region 9
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The Honorable John Benoit 
Supervisor, Fourth District 
73-710 Fred Waring Drive, Suite 222 
Palm Desert, CA  92260 

 

SUBJECT: PROPOSED RULE 4001:  “BACKSTOP TO ENSURE AQMP EMISSION 
TARGETS ARE MET AT COMMERCIAL MARINE PORTS” 

Dear Board Member Benoit: 

As you are aware, the Cities of Long Beach and Los Angeles are very concerned with Proposed 
Rule 4001, currently in development by South Coast Air Quality Management (SCAQMD) staff.  
The two Cities do not own, operate or control the mobile emissions sources operated by others at 
their ports, but nevertheless we are widely recognized as leaders on environmental improvements 
for the maritime goods movement industry.  The strategies we have implemented through our 
voluntary joint San Pedro Bay Ports Clean Air Action Plan (CAAP) have been tremendously 
successful.  Continuing the successful approach of the CAAP will assure future projects and 
programs that will contribute to improvement of air quality and promote other environmental 
values.   

Collaboration Remains the Right Approach.  The successes we have achieved to date are due 
to the cooperative approach taken between SCAQMD, the two ports, the United States 
Environmental Protection Agency (EPA) and California Air Resources Board (CARB); the 
rulemaking currently proposed by SCAQMD staff is in direct conflict with that approach. 
Furthermore, the Cities are neither stationary sources nor indirect sources under the law, and we 
fundamentally disagree with SCAQMD’s current proposal to regulate the Cities in a manner that 
conflicts with the Cities’ own jurisdiction.   

Viable Alternatives to Regulation Must Be Pursued. Viable alternatives to rulemaking are 
available, required to be analyzed under SCAQMD rulemaking requirements and the California 
Environmental Quality Act, and should be pursued. First, CARB is currently embarking on the 
Sustainable Freight Strategy, which will take a long-term, robust view of the freight industry and 
determine the strategies that must be implemented to meet the air quality needs throughout the 
state.  The two ports and SCAQMD are all active participants in this process, which will flesh 
out state-wide emission reduction strategies for all of the maritime goods movement mobile 
sources, under the leadership of CARB, which has mobile source emission regulatory powers, 
unlike either the SCAQMD or the ports.  Second, we believe that a multi-agency agreement, 
between the two ports, the District, CARB and EPA can be designed to achieve the same goals 
as a rule. The agreement could include a Voluntary Mobile Source Emission Reduction Program 
(VMEP), a regulatory program developed by EPA specifically for the purpose of taking credit 
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for voluntary programs in the State Implementation Plan (SIP).  Third, the SCAQMD, should 
consider a more comprehensive basin-wide approach for obtaining SIP credit for incentive 
programs along the lines of Rule 9610 recently adopted by the San Joaquin Air Pollution Control 
District, which EPA is proposing to approve. See 79 Fed. Reg. 28650 (May 19, 2014). Proposed 
Rule 4001 is being developed for the purpose of ensuring that the SIP’s 2014 PM2.5 emission 
reductions are achieved. However, there is no demonstrated need for the proposed rule. 
Implementation of the CAAP at the two ports has resulted in particulate matter reductions above 
and beyond the goals initially established in the CAAP, and the 2014 reductions goals have 
already been achieved earlier than originally planned. Further, District staff has stated that the 
2014 PM2.5

 reductions for the air basin will be achieved.  We therefore strongly recommend you 
consider an alternative to the proposed rulemaking and continue to work cooperatively with the 
ports as we move forward to address our shared future goals and challenges. We refer you to the 
Cities’ January 31, 2014, letter to the SCAQMD for a full discussion of the lack of necessity for 
Proposed Rule 4001 and extensive other concerns of the Cities. 

We appreciate your consideration.  Thank you. 

Sincerely, 
 
 
 

Heather Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 

cc: Al Moro, Acting Executive Director Port of Long Beach 
Gary Lee Moore, City of Los Angeles Harbor Department, Interim Executive Director  
Rick Cameron, Managing Director of Environmental Affairs and Planning, POLB 
Mike Christensen, City of Los Angeles Harbor Department, Deputy Executive Director 
Dominic Holzhaus, Principal Deputy City Attorney City of Long Beach 
Janna Sidley, City of Los Angeles Harbor Department, General Counsel 
Joy Crose, City of Los Angeles Harbor Department, Assistant General Counsel  
Barry Wallerstein, Executive Officer, SCAQMD 
Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
Peter Greenwald, Senior Policy Advisor, SCAQMD 
Randall Pasek, Planning and Rules Manager, SCAQMD 
Kurt Wiese, General Counsel, SCAQMD 
Veera Tyagi, Deputy District Counsel, SCAQMD 
Cynthia Marvin, Division Chief, California Air Resources Board 
Elizabeth Adams, Deputy Director, U.S. Environmental Protection Agency, Region 9
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The Honorable Joe Buscaino 
Councilmember, 15th District 
200 N. Spring Street, Room 410 
Los Angeles, CA  90012 

 

SUBJECT: PROPOSED RULE 4001:  “BACKSTOP TO ENSURE AQMP EMISSION 
TARGETS ARE MET AT COMMERCIAL MARINE PORTS” 

Dear Board Member Buscaino: 

As you are aware, the Cities of Long Beach and Los Angeles are very concerned with Proposed 
Rule 4001, currently in development by South Coast Air Quality Management (SCAQMD) staff.  
The two Cities do not own, operate or control the mobile emissions sources operated by others at 
their ports, but nevertheless we are widely recognized as leaders on environmental improvements 
for the maritime goods movement industry.  The strategies we have implemented through our 
voluntary joint San Pedro Bay Ports Clean Air Action Plan (CAAP) have been tremendously 
successful.  Continuing the successful approach of the CAAP will assure future projects and 
programs that will contribute to improvement of air quality and promote other environmental 
values.   

Collaboration Remains the Right Approach.  The successes we have achieved to date are due 
to the cooperative approach taken between SCAQMD, the two ports, the United States 
Environmental Protection Agency (EPA) and California Air Resources Board (CARB); the 
rulemaking currently proposed by SCAQMD staff is in direct conflict with that approach. 
Furthermore, the Cities are neither stationary sources nor indirect sources under the law, and we 
fundamentally disagree with SCAQMD’s current proposal to regulate the Cities in a manner that 
conflicts with the Cities’ own jurisdiction.   

Viable Alternatives to Regulation Must Be Pursued. Viable alternatives to rulemaking are 
available, required to be analyzed under SCAQMD rulemaking requirements and the California 
Environmental Quality Act, and should be pursued. First, CARB is currently embarking on the 
Sustainable Freight Strategy, which will take a long-term, robust view of the freight industry and 
determine the strategies that must be implemented to meet the air quality needs throughout the 
state.  The two ports and SCAQMD are all active participants in this process, which will flesh 
out state-wide emission reduction strategies for all of the maritime goods movement mobile 
sources, under the leadership of CARB, which has mobile source emission regulatory powers, 
unlike either the SCAQMD or the ports.  Second, we believe that a multi-agency agreement, 
between the two ports, the District, CARB and EPA can be designed to achieve the same goals 
as a rule. The agreement could include a Voluntary Mobile Source Emission Reduction Program 
(VMEP), a regulatory program developed by EPA specifically for the purpose of taking credit 
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for voluntary programs in the State Implementation Plan (SIP).  Third, the SCAQMD, should 
consider a more comprehensive basin-wide approach for obtaining SIP credit for incentive 
programs along the lines of Rule 9610 recently adopted by the San Joaquin Air Pollution Control 
District, which EPA is proposing to approve. See 79 Fed. Reg. 28650 (May 19, 2014). Proposed 
Rule 4001 is being developed for the purpose of ensuring that the SIP’s 2014 PM2.5 emission 
reductions are achieved. However, there is no demonstrated need for the proposed rule. 
Implementation of the CAAP at the two ports has resulted in particulate matter reductions above 
and beyond the goals initially established in the CAAP, and the 2014 reductions goals have 
already been achieved earlier than originally planned. Further, District staff has stated that the 
2014 PM2.5

 reductions for the air basin will be achieved.  We therefore strongly recommend you 
consider an alternative to the proposed rulemaking and continue to work cooperatively with the 
ports as we move forward to address our shared future goals and challenges. We refer you to the 
Cities’ January 31, 2014, letter to the SCAQMD for a full discussion of the lack of necessity for 
Proposed Rule 4001 and extensive other concerns of the Cities. 

We appreciate your consideration.  Thank you. 

Sincerely, 
 
 
 

Heather Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 

cc: Al Moro, Acting Executive Director Port of Long Beach 
Gary Lee Moore, City of Los Angeles Harbor Department, Interim Executive Director  
Rick Cameron, Managing Director of Environmental Affairs and Planning, POLB 
Mike Christensen, City of Los Angeles Harbor Department, Deputy Executive Director 
Dominic Holzhaus, Principal Deputy City Attorney City of Long Beach 
Janna Sidley, City of Los Angeles Harbor Department, General Counsel 
Joy Crose, City of Los Angeles Harbor Department, Assistant General Counsel  
Barry Wallerstein, Executive Officer, SCAQMD 
Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
Peter Greenwald, Senior Policy Advisor, SCAQMD 
Randall Pasek, Planning and Rules Manager, SCAQMD 
Kurt Wiese, General Counsel, SCAQMD 
Veera Tyagi, Deputy District Counsel, SCAQMD 
Cynthia Marvin, Division Chief, California Air Resources Board 
Elizabeth Adams, Deputy Director, U.S. Environmental Protection Agency, Region 9
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The Honorable Michael Cacciotti 
Councilmember, City of South Pasadena 
1414 Mission Street 
South Pasadena, CA  91030 

 

SUBJECT: PROPOSED RULE 4001:  “BACKSTOP TO ENSURE AQMP EMISSION 
TARGETS ARE MET AT COMMERCIAL MARINE PORTS” 

Dear Board Member Cacciotti: 

As you are aware, the Cities of Long Beach and Los Angeles are very concerned with Proposed 
Rule 4001, currently in development by South Coast Air Quality Management (SCAQMD) staff.  
The two Cities do not own, operate or control the mobile emissions sources operated by others at 
their ports, but nevertheless we are widely recognized as leaders on environmental improvements 
for the maritime goods movement industry.  The strategies we have implemented through our 
voluntary joint San Pedro Bay Ports Clean Air Action Plan (CAAP) have been tremendously 
successful.  Continuing the successful approach of the CAAP will assure future projects and 
programs that will contribute to improvement of air quality and promote other environmental 
values.   

Collaboration Remains the Right Approach.  The successes we have achieved to date are due 
to the cooperative approach taken between SCAQMD, the two ports, the United States 
Environmental Protection Agency (EPA) and California Air Resources Board (CARB); the 
rulemaking currently proposed by SCAQMD staff is in direct conflict with that approach. 
Furthermore, the Cities are neither stationary sources nor indirect sources under the law, and we 
fundamentally disagree with SCAQMD’s current proposal to regulate the Cities in a manner that 
conflicts with the Cities’ own jurisdiction.   

Viable Alternatives to Regulation Must Be Pursued. Viable alternatives to rulemaking are 
available, required to be analyzed under SCAQMD rulemaking requirements and the California 
Environmental Quality Act, and should be pursued. First, CARB is currently embarking on the 
Sustainable Freight Strategy, which will take a long-term, robust view of the freight industry and 
determine the strategies that must be implemented to meet the air quality needs throughout the 
state.  The two ports and SCAQMD are all active participants in this process, which will flesh 
out state-wide emission reduction strategies for all of the maritime goods movement mobile 
sources, under the leadership of CARB, which has mobile source emission regulatory powers, 
unlike either the SCAQMD or the ports.  Second, we believe that a multi-agency agreement, 
between the two ports, the District, CARB and EPA can be designed to achieve the same goals 
as a rule. The agreement could include a Voluntary Mobile Source Emission Reduction Program 
(VMEP), a regulatory program developed by EPA specifically for the purpose of taking credit 
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for voluntary programs in the State Implementation Plan (SIP).  Third, the SCAQMD, should 
consider a more comprehensive basin-wide approach for obtaining SIP credit for incentive 
programs along the lines of Rule 9610 recently adopted by the San Joaquin Air Pollution Control 
District, which EPA is proposing to approve. See 79 Fed. Reg. 28650 (May 19, 2014). Proposed 
Rule 4001 is being developed for the purpose of ensuring that the SIP’s 2014 PM2.5 emission 
reductions are achieved. However, there is no demonstrated need for the proposed rule. 
Implementation of the CAAP at the two ports has resulted in particulate matter reductions above 
and beyond the goals initially established in the CAAP, and the 2014 reductions goals have 
already been achieved earlier than originally planned. Further, District staff has stated that the 
2014 PM2.5

 reductions for the air basin will be achieved.  We therefore strongly recommend you 
consider an alternative to the proposed rulemaking and continue to work cooperatively with the 
ports as we move forward to address our shared future goals and challenges. We refer you to the 
Cities’ January 31, 2014, letter to the SCAQMD for a full discussion of the lack of necessity for 
Proposed Rule 4001 and extensive other concerns of the Cities. 

We appreciate your consideration.  Thank you. 

Sincerely, 
 
 
 

Heather Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 

cc: Al Moro, Acting Executive Director Port of Long Beach 
Gary Lee Moore, City of Los Angeles Harbor Department, Interim Executive Director  
Rick Cameron, Managing Director of Environmental Affairs and Planning, POLB 
Mike Christensen, City of Los Angeles Harbor Department, Deputy Executive Director 
Dominic Holzhaus, Principal Deputy City Attorney City of Long Beach 
Janna Sidley, City of Los Angeles Harbor Department, General Counsel 
Joy Crose, City of Los Angeles Harbor Department, Assistant General Counsel  
Barry Wallerstein, Executive Officer, SCAQMD 
Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
Peter Greenwald, Senior Policy Advisor, SCAQMD 
Randall Pasek, Planning and Rules Manager, SCAQMD 
Kurt Wiese, General Counsel, SCAQMD 
Veera Tyagi, Deputy District Counsel, SCAQMD 
Cynthia Marvin, Division Chief, California Air Resources Board 
Elizabeth Adams, Deputy Director, U.S. Environmental Protection Agency, Region 9
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The Honorable Josie Gonzales 
Supervisor, Fifth District 
385 North Arrowhead Avenue, 5th Floor 
San Bernardino, CA  92415 

 

SUBJECT: PROPOSED RULE 4001:  “BACKSTOP TO ENSURE AQMP EMISSION 
TARGETS ARE MET AT COMMERCIAL MARINE PORTS” 

Dear Board Member Gonzales: 

As you are aware, the Cities of Long Beach and Los Angeles are very concerned with Proposed 
Rule 4001, currently in development by South Coast Air Quality Management (SCAQMD) staff.  
The two Cities do not own, operate or control the mobile emissions sources operated by others at 
their ports, but nevertheless we are widely recognized as leaders on environmental improvements 
for the maritime goods movement industry.  The strategies we have implemented through our 
voluntary joint San Pedro Bay Ports Clean Air Action Plan (CAAP) have been tremendously 
successful.  Continuing the successful approach of the CAAP will assure future projects and 
programs that will contribute to improvement of air quality and promote other environmental 
values.   

Collaboration Remains the Right Approach.  The successes we have achieved to date are due 
to the cooperative approach taken between SCAQMD, the two ports, the United States 
Environmental Protection Agency (EPA) and California Air Resources Board (CARB); the 
rulemaking currently proposed by SCAQMD staff is in direct conflict with that approach. 
Furthermore, the Cities are neither stationary sources nor indirect sources under the law, and we 
fundamentally disagree with SCAQMD’s current proposal to regulate the Cities in a manner that 
conflicts with the Cities’ own jurisdiction.   

Viable Alternatives to Regulation Must Be Pursued. Viable alternatives to rulemaking are 
available, required to be analyzed under SCAQMD rulemaking requirements and the California 
Environmental Quality Act, and should be pursued. First, CARB is currently embarking on the 
Sustainable Freight Strategy, which will take a long-term, robust view of the freight industry and 
determine the strategies that must be implemented to meet the air quality needs throughout the 
state.  The two ports and SCAQMD are all active participants in this process, which will flesh 
out state-wide emission reduction strategies for all of the maritime goods movement mobile 
sources, under the leadership of CARB, which has mobile source emission regulatory powers, 
unlike either the SCAQMD or the ports.  Second, we believe that a multi-agency agreement, 
between the two ports, the District, CARB and EPA can be designed to achieve the same goals 
as a rule. The agreement could include a Voluntary Mobile Source Emission Reduction Program 
(VMEP), a regulatory program developed by EPA specifically for the purpose of taking credit 
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for voluntary programs in the State Implementation Plan (SIP).  Third, the SCAQMD, should 
consider a more comprehensive basin-wide approach for obtaining SIP credit for incentive 
programs along the lines of Rule 9610 recently adopted by the San Joaquin Air Pollution Control 
District, which EPA is proposing to approve. See 79 Fed. Reg. 28650 (May 19, 2014). Proposed 
Rule 4001 is being developed for the purpose of ensuring that the SIP’s 2014 PM2.5 emission 
reductions are achieved. However, there is no demonstrated need for the proposed rule. 
Implementation of the CAAP at the two ports has resulted in particulate matter reductions above 
and beyond the goals initially established in the CAAP, and the 2014 reductions goals have 
already been achieved earlier than originally planned. Further, District staff has stated that the 
2014 PM2.5

 reductions for the air basin will be achieved.  We therefore strongly recommend you 
consider an alternative to the proposed rulemaking and continue to work cooperatively with the 
ports as we move forward to address our shared future goals and challenges. We refer you to the 
Cities’ January 31, 2014, letter to the SCAQMD for a full discussion of the lack of necessity for 
Proposed Rule 4001 and extensive other concerns of the Cities. 

We appreciate your consideration.  Thank you. 

Sincerely, 
 
 
 

Heather Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 

cc: Al Moro, Acting Executive Director Port of Long Beach 
Gary Lee Moore, City of Los Angeles Harbor Department, Interim Executive Director  
Rick Cameron, Managing Director of Environmental Affairs and Planning, POLB 
Mike Christensen, City of Los Angeles Harbor Department, Deputy Executive Director 
Dominic Holzhaus, Principal Deputy City Attorney City of Long Beach 
Janna Sidley, City of Los Angeles Harbor Department, General Counsel 
Joy Crose, City of Los Angeles Harbor Department, Assistant General Counsel  
Barry Wallerstein, Executive Officer, SCAQMD 
Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
Peter Greenwald, Senior Policy Advisor, SCAQMD 
Randall Pasek, Planning and Rules Manager, SCAQMD 
Kurt Wiese, General Counsel, SCAQMD 
Veera Tyagi, Deputy District Counsel, SCAQMD 
Cynthia Marvin, Division Chief, California Air Resources Board 
Elizabeth Adams, Deputy Director, U.S. Environmental Protection Agency, Region 9
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Joseph Lyou, Ph.D.  
President 
Coalition for Clean Air 
800 Wilshire Blvd, Suite 1010 
Los Angeles, CA  90017 

 

SUBJECT: PROPOSED RULE 4001:  “BACKSTOP TO ENSURE AQMP EMISSION 
TARGETS ARE MET AT COMMERCIAL MARINE PORTS” 

Dear Board Member Lyou: 

As you are aware, the Cities of Long Beach and Los Angeles are very concerned with Proposed 
Rule 4001, currently in development by South Coast Air Quality Management (SCAQMD) staff.  
The two Cities do not own, operate or control the mobile emissions sources operated by others at 
their ports, but nevertheless we are widely recognized as leaders on environmental improvements 
for the maritime goods movement industry.  The strategies we have implemented through our 
voluntary joint San Pedro Bay Ports Clean Air Action Plan (CAAP) have been tremendously 
successful.  Continuing the successful approach of the CAAP will assure future projects and 
programs that will contribute to improvement of air quality and promote other environmental 
values.   

Collaboration Remains the Right Approach.  The successes we have achieved to date are due 
to the cooperative approach taken between SCAQMD, the two ports, the United States 
Environmental Protection Agency (EPA) and California Air Resources Board (CARB); the 
rulemaking currently proposed by SCAQMD staff is in direct conflict with that approach. 
Furthermore, the Cities are neither stationary sources nor indirect sources under the law, and we 
fundamentally disagree with SCAQMD’s current proposal to regulate the Cities in a manner that 
conflicts with the Cities’ own jurisdiction.   

Viable Alternatives to Regulation Must Be Pursued. Viable alternatives to rulemaking are 
available, required to be analyzed under SCAQMD rulemaking requirements and the California 
Environmental Quality Act, and should be pursued. First, CARB is currently embarking on the 
Sustainable Freight Strategy, which will take a long-term, robust view of the freight industry and 
determine the strategies that must be implemented to meet the air quality needs throughout the 
state.  The two ports and SCAQMD are all active participants in this process, which will flesh 
out state-wide emission reduction strategies for all of the maritime goods movement mobile 
sources, under the leadership of CARB, which has mobile source emission regulatory powers, 
unlike either the SCAQMD or the ports.  Second, we believe that a multi-agency agreement, 
between the two ports, the District, CARB and EPA can be designed to achieve the same goals 
as a rule. The agreement could include a Voluntary Mobile Source Emission Reduction Program 



 
 
 
 
February 9, 2017 
Page 2 

 

 

 

(VMEP), a regulatory program developed by EPA specifically for the purpose of taking credit 
for voluntary programs in the State Implementation Plan (SIP).  Third, the SCAQMD, should 
consider a more comprehensive basin-wide approach for obtaining SIP credit for incentive 
programs along the lines of Rule 9610 recently adopted by the San Joaquin Air Pollution Control 
District, which EPA is proposing to approve. See 79 Fed. Reg. 28650 (May 19, 2014). Proposed 
Rule 4001 is being developed for the purpose of ensuring that the SIP’s 2014 PM2.5 emission 
reductions are achieved. However, there is no demonstrated need for the proposed rule. 
Implementation of the CAAP at the two ports has resulted in particulate matter reductions above 
and beyond the goals initially established in the CAAP, and the 2014 reductions goals have 
already been achieved earlier than originally planned. Further, District staff has stated that the 
2014 PM2.5

 reductions for the air basin will be achieved.  We therefore strongly recommend you 
consider an alternative to the proposed rulemaking and continue to work cooperatively with the 
ports as we move forward to address our shared future goals and challenges. We refer you to the 
Cities’ January 31, 2014, letter to the SCAQMD for a full discussion of the lack of necessity for 
Proposed Rule 4001 and extensive other concerns of the Cities. 

We appreciate your consideration.  Thank you. 

Sincerely, 
 
 
 

Heather Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 

cc: Al Moro, Acting Executive Director Port of Long Beach 
Gary Lee Moore, City of Los Angeles Harbor Department, Interim Executive Director  
Rick Cameron, Managing Director of Environmental Affairs and Planning, POLB 
Mike Christensen, City of Los Angeles Harbor Department, Deputy Executive Director 
Dominic Holzhaus, Principal Deputy City Attorney City of Long Beach 
Janna Sidley, City of Los Angeles Harbor Department, General Counsel 
Joy Crose, City of Los Angeles Harbor Department, Assistant General Counsel  
Barry Wallerstein, Executive Officer, SCAQMD 
Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
Peter Greenwald, Senior Policy Advisor, SCAQMD 
Randall Pasek, Planning and Rules Manager, SCAQMD 
Kurt Wiese, General Counsel, SCAQMD 
Veera Tyagi, Deputy District Counsel, SCAQMD 
Cynthia Marvin, Division Chief, California Air Resources Board 
Elizabeth Adams, Deputy Director, U.S. Environmental Protection Agency, Region 9
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The Honorable Judith Mitchell 
Mayor, City of Rolling Hills Estates 
4045 Palos Verdes Drive, North 
Rolling Hills Estates, CA  90274 

 

SUBJECT: PROPOSED RULE 4001:  “BACKSTOP TO ENSURE AQMP EMISSION 
TARGETS ARE MET AT COMMERCIAL MARINE PORTS” 

Dear Board Member Mitchell: 

As you are aware, the Cities of Long Beach and Los Angeles are very concerned with Proposed 
Rule 4001, currently in development by South Coast Air Quality Management (SCAQMD) staff.  
The two Cities do not own, operate or control the mobile emissions sources operated by others at 
their ports, but nevertheless we are widely recognized as leaders on environmental improvements 
for the maritime goods movement industry.  The strategies we have implemented through our 
voluntary joint San Pedro Bay Ports Clean Air Action Plan (CAAP) have been tremendously 
successful.  Continuing the successful approach of the CAAP will assure future projects and 
programs that will contribute to improvement of air quality and promote other environmental 
values.   

Collaboration Remains the Right Approach.  The successes we have achieved to date are due 
to the cooperative approach taken between SCAQMD, the two ports, the United States 
Environmental Protection Agency (EPA) and California Air Resources Board (CARB); the 
rulemaking currently proposed by SCAQMD staff is in direct conflict with that approach. 
Furthermore, the Cities are neither stationary sources nor indirect sources under the law, and we 
fundamentally disagree with SCAQMD’s current proposal to regulate the Cities in a manner that 
conflicts with the Cities’ own jurisdiction.   

Viable Alternatives to Regulation Must Be Pursued. Viable alternatives to rulemaking are 
available, required to be analyzed under SCAQMD rulemaking requirements and the California 
Environmental Quality Act, and should be pursued. First, CARB is currently embarking on the 
Sustainable Freight Strategy, which will take a long-term, robust view of the freight industry and 
determine the strategies that must be implemented to meet the air quality needs throughout the 
state.  The two ports and SCAQMD are all active participants in this process, which will flesh 
out state-wide emission reduction strategies for all of the maritime goods movement mobile 
sources, under the leadership of CARB, which has mobile source emission regulatory powers, 
unlike either the SCAQMD or the ports.  Second, we believe that a multi-agency agreement, 
between the two ports, the District, CARB and EPA can be designed to achieve the same goals 
as a rule. The agreement could include a Voluntary Mobile Source Emission Reduction Program 
(VMEP), a regulatory program developed by EPA specifically for the purpose of taking credit 
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for voluntary programs in the State Implementation Plan (SIP).  Third, the SCAQMD, should 
consider a more comprehensive basin-wide approach for obtaining SIP credit for incentive 
programs along the lines of Rule 9610 recently adopted by the San Joaquin Air Pollution Control 
District, which EPA is proposing to approve. See 79 Fed. Reg. 28650 (May 19, 2014). Proposed 
Rule 4001 is being developed for the purpose of ensuring that the SIP’s 2014 PM2.5 emission 
reductions are achieved. However, there is no demonstrated need for the proposed rule. 
Implementation of the CAAP at the two ports has resulted in particulate matter reductions above 
and beyond the goals initially established in the CAAP, and the 2014 reductions goals have 
already been achieved earlier than originally planned. Further, District staff has stated that the 
2014 PM2.5

 reductions for the air basin will be achieved.  We therefore strongly recommend you 
consider an alternative to the proposed rulemaking and continue to work cooperatively with the 
ports as we move forward to address our shared future goals and challenges. We refer you to the 
Cities’ January 31, 2014, letter to the SCAQMD for a full discussion of the lack of necessity for 
Proposed Rule 4001 and extensive other concerns of the Cities. 

We appreciate your consideration.  Thank you. 

Sincerely, 
 
 
 

Heather Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 

cc: Al Moro, Acting Executive Director Port of Long Beach 
Gary Lee Moore, City of Los Angeles Harbor Department, Interim Executive Director  
Rick Cameron, Managing Director of Environmental Affairs and Planning, POLB 
Mike Christensen, City of Los Angeles Harbor Department, Deputy Executive Director 
Dominic Holzhaus, Principal Deputy City Attorney City of Long Beach 
Janna Sidley, City of Los Angeles Harbor Department, General Counsel 
Joy Crose, City of Los Angeles Harbor Department, Assistant General Counsel  
Barry Wallerstein, Executive Officer, SCAQMD 
Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
Peter Greenwald, Senior Policy Advisor, SCAQMD 
Randall Pasek, Planning and Rules Manager, SCAQMD 
Kurt Wiese, General Counsel, SCAQMD 
Veera Tyagi, Deputy District Counsel, SCAQMD 
Cynthia Marvin, Division Chief, California Air Resources Board 
Elizabeth Adams, Deputy Director, U.S. Environmental Protection Agency, Region 9
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The Honorable Shawn Nelson 
Supervisor, Fourth District 
333 West Santa Ana Boulevard, 5th Floor 
Santa Ana, CA  92701 

 

SUBJECT: PROPOSED RULE 4001:  “BACKSTOP TO ENSURE AQMP EMISSION 
TARGETS ARE MET AT COMMERCIAL MARINE PORTS” 

Dear Board Member Nelson: 

As you are aware, the Cities of Long Beach and Los Angeles are very concerned with Proposed 
Rule 4001, currently in development by South Coast Air Quality Management (SCAQMD) staff.  
The two Cities do not own, operate or control the mobile emissions sources operated by others at 
their ports, but nevertheless we are widely recognized as leaders on environmental improvements 
for the maritime goods movement industry.  The strategies we have implemented through our 
voluntary joint San Pedro Bay Ports Clean Air Action Plan (CAAP) have been tremendously 
successful.  Continuing the successful approach of the CAAP will assure future projects and 
programs that will contribute to improvement of air quality and promote other environmental 
values.   

Collaboration Remains the Right Approach.  The successes we have achieved to date are due 
to the cooperative approach taken between SCAQMD, the two ports, the United States 
Environmental Protection Agency (EPA) and California Air Resources Board (CARB); the 
rulemaking currently proposed by SCAQMD staff is in direct conflict with that approach. 
Furthermore, the Cities are neither stationary sources nor indirect sources under the law, and we 
fundamentally disagree with SCAQMD’s current proposal to regulate the Cities in a manner that 
conflicts with the Cities’ own jurisdiction.   

Viable Alternatives to Regulation Must Be Pursued. Viable alternatives to rulemaking are 
available, required to be analyzed under SCAQMD rulemaking requirements and the California 
Environmental Quality Act, and should be pursued. First, CARB is currently embarking on the 
Sustainable Freight Strategy, which will take a long-term, robust view of the freight industry and 
determine the strategies that must be implemented to meet the air quality needs throughout the 
state.  The two ports and SCAQMD are all active participants in this process, which will flesh 
out state-wide emission reduction strategies for all of the maritime goods movement mobile 
sources, under the leadership of CARB, which has mobile source emission regulatory powers, 
unlike either the SCAQMD or the ports.  Second, we believe that a multi-agency agreement, 
between the two ports, the District, CARB and EPA can be designed to achieve the same goals 
as a rule. The agreement could include a Voluntary Mobile Source Emission Reduction Program 
(VMEP), a regulatory program developed by EPA specifically for the purpose of taking credit 
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for voluntary programs in the State Implementation Plan (SIP).  Third, the SCAQMD, should 
consider a more comprehensive basin-wide approach for obtaining SIP credit for incentive 
programs along the lines of Rule 9610 recently adopted by the San Joaquin Air Pollution Control 
District, which EPA is proposing to approve. See 79 Fed. Reg. 28650 (May 19, 2014). Proposed 
Rule 4001 is being developed for the purpose of ensuring that the SIP’s 2014 PM2.5 emission 
reductions are achieved. However, there is no demonstrated need for the proposed rule. 
Implementation of the CAAP at the two ports has resulted in particulate matter reductions above 
and beyond the goals initially established in the CAAP, and the 2014 reductions goals have 
already been achieved earlier than originally planned. Further, District staff has stated that the 
2014 PM2.5

 reductions for the air basin will be achieved.  We therefore strongly recommend you 
consider an alternative to the proposed rulemaking and continue to work cooperatively with the 
ports as we move forward to address our shared future goals and challenges. We refer you to the 
Cities’ January 31, 2014, letter to the SCAQMD for a full discussion of the lack of necessity for 
Proposed Rule 4001 and extensive other concerns of the Cities. 

We appreciate your consideration.  Thank you. 

Sincerely, 
 
 
 

Heather Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 

cc: Al Moro, Acting Executive Director Port of Long Beach 
Gary Lee Moore, City of Los Angeles Harbor Department, Interim Executive Director  
Rick Cameron, Managing Director of Environmental Affairs and Planning, POLB 
Mike Christensen, City of Los Angeles Harbor Department, Deputy Executive Director 
Dominic Holzhaus, Principal Deputy City Attorney City of Long Beach 
Janna Sidley, City of Los Angeles Harbor Department, General Counsel 
Joy Crose, City of Los Angeles Harbor Department, Assistant General Counsel  
Barry Wallerstein, Executive Officer, SCAQMD 
Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
Peter Greenwald, Senior Policy Advisor, SCAQMD 
Randall Pasek, Planning and Rules Manager, SCAQMD 
Kurt Wiese, General Counsel, SCAQMD 
Veera Tyagi, Deputy District Counsel, SCAQMD 
Cynthia Marvin, Division Chief, California Air Resources Board 
Elizabeth Adams, Deputy Director, U.S. Environmental Protection Agency, Region 9
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Dr. Clark Parker, Sr. 
4508 Crenshaw Blvd 
Los Angeles, CA  90043  

SUBJECT: PROPOSED RULE 4001:  “BACKSTOP TO ENSURE AQMP EMISSION 
TARGETS ARE MET AT COMMERCIAL MARINE PORTS” 

Dear Board Member Parker: 

As you are aware, the Cities of Long Beach and Los Angeles are very concerned with Proposed 
Rule 4001, currently in development by South Coast Air Quality Management (SCAQMD) staff.  
The two Cities do not own, operate or control the mobile emissions sources operated by others at 
their ports, but nevertheless we are widely recognized as leaders on environmental improvements 
for the maritime goods movement industry.  The strategies we have implemented through our 
voluntary joint San Pedro Bay Ports Clean Air Action Plan (CAAP) have been tremendously 
successful.  Continuing the successful approach of the CAAP will assure future projects and 
programs that will contribute to improvement of air quality and promote other environmental 
values.   

Collaboration Remains the Right Approach.  The successes we have achieved to date are due 
to the cooperative approach taken between SCAQMD, the two ports, the United States 
Environmental Protection Agency (EPA) and California Air Resources Board (CARB); the 
rulemaking currently proposed by SCAQMD staff is in direct conflict with that approach. 
Furthermore, the Cities are neither stationary sources nor indirect sources under the law, and we 
fundamentally disagree with SCAQMD’s current proposal to regulate the Cities in a manner that 
conflicts with the Cities’ own jurisdiction.   

Viable Alternatives to Regulation Must Be Pursued. Viable alternatives to rulemaking are 
available, required to be analyzed under SCAQMD rulemaking requirements and the California 
Environmental Quality Act, and should be pursued. First, CARB is currently embarking on the 
Sustainable Freight Strategy, which will take a long-term, robust view of the freight industry and 
determine the strategies that must be implemented to meet the air quality needs throughout the 
state.  The two ports and SCAQMD are all active participants in this process, which will flesh 
out state-wide emission reduction strategies for all of the maritime goods movement mobile 
sources, under the leadership of CARB, which has mobile source emission regulatory powers, 
unlike either the SCAQMD or the ports.  Second, we believe that a multi-agency agreement, 
between the two ports, the District, CARB and EPA can be designed to achieve the same goals 
as a rule. The agreement could include a Voluntary Mobile Source Emission Reduction Program 
(VMEP), a regulatory program developed by EPA specifically for the purpose of taking credit 
for voluntary programs in the State Implementation Plan (SIP).  Third, the SCAQMD, should 
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consider a more comprehensive basin-wide approach for obtaining SIP credit for incentive 
programs along the lines of Rule 9610 recently adopted by the San Joaquin Air Pollution Control 
District, which EPA is proposing to approve. See 79 Fed. Reg. 28650 (May 19, 2014). Proposed 
Rule 4001 is being developed for the purpose of ensuring that the SIP’s 2014 PM2.5 emission 
reductions are achieved. However, there is no demonstrated need for the proposed rule. 
Implementation of the CAAP at the two ports has resulted in particulate matter reductions above 
and beyond the goals initially established in the CAAP, and the 2014 reductions goals have 
already been achieved earlier than originally planned. Further, District staff has stated that the 
2014 PM2.5

 reductions for the air basin will be achieved.  We therefore strongly recommend you 
consider an alternative to the proposed rulemaking and continue to work cooperatively with the 
ports as we move forward to address our shared future goals and challenges. We refer you to the 
Cities’ January 31, 2014, letter to the SCAQMD for a full discussion of the lack of necessity for 
Proposed Rule 4001 and extensive other concerns of the Cities. 

We appreciate your consideration.  Thank you. 

Sincerely, 
 
 
 

Heather Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 

cc: Al Moro, Acting Executive Director Port of Long Beach 
Gary Lee Moore, City of Los Angeles Harbor Department, Interim Executive Director  
Rick Cameron, Managing Director of Environmental Affairs and Planning, POLB 
Mike Christensen, City of Los Angeles Harbor Department, Deputy Executive Director 
Dominic Holzhaus, Principal Deputy City Attorney City of Long Beach 
Janna Sidley, City of Los Angeles Harbor Department, General Counsel 
Joy Crose, City of Los Angeles Harbor Department, Assistant General Counsel  
Barry Wallerstein, Executive Officer, SCAQMD 
Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
Peter Greenwald, Senior Policy Advisor, SCAQMD 
Randall Pasek, Planning and Rules Manager, SCAQMD 
Kurt Wiese, General Counsel, SCAQMD 
Veera Tyagi, Deputy District Counsel, SCAQMD 
Cynthia Marvin, Division Chief, California Air Resources Board 
Elizabeth Adams, Deputy Director, U.S. Environmental Protection Agency, Region 9
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The Honorable Miguel Pulido 
Mayor, City of Santa Ana 
20 Civic Center Plaza, 8th Floor 
Santa Ana, CA  92701 

 

SUBJECT: PROPOSED RULE 4001:  “BACKSTOP TO ENSURE AQMP EMISSION 
TARGETS ARE MET AT COMMERCIAL MARINE PORTS” 

Dear Board Member Pulido: 

As you are aware, the Cities of Long Beach and Los Angeles are very concerned with Proposed 
Rule 4001, currently in development by South Coast Air Quality Management (SCAQMD) staff.  
The two Cities do not own, operate or control the mobile emissions sources operated by others at 
their ports, but nevertheless we are widely recognized as leaders on environmental improvements 
for the maritime goods movement industry.  The strategies we have implemented through our 
voluntary joint San Pedro Bay Ports Clean Air Action Plan (CAAP) have been tremendously 
successful.  Continuing the successful approach of the CAAP will assure future projects and 
programs that will contribute to improvement of air quality and promote other environmental 
values.   

Collaboration Remains the Right Approach.  The successes we have achieved to date are due 
to the cooperative approach taken between SCAQMD, the two ports, the United States 
Environmental Protection Agency (EPA) and California Air Resources Board (CARB); the 
rulemaking currently proposed by SCAQMD staff is in direct conflict with that approach. 
Furthermore, the Cities are neither stationary sources nor indirect sources under the law, and we 
fundamentally disagree with SCAQMD’s current proposal to regulate the Cities in a manner that 
conflicts with the Cities’ own jurisdiction.   

Viable Alternatives to Regulation Must Be Pursued. Viable alternatives to rulemaking are 
available, required to be analyzed under SCAQMD rulemaking requirements and the California 
Environmental Quality Act, and should be pursued. First, CARB is currently embarking on the 
Sustainable Freight Strategy, which will take a long-term, robust view of the freight industry and 
determine the strategies that must be implemented to meet the air quality needs throughout the 
state.  The two ports and SCAQMD are all active participants in this process, which will flesh 
out state-wide emission reduction strategies for all of the maritime goods movement mobile 
sources, under the leadership of CARB, which has mobile source emission regulatory powers, 
unlike either the SCAQMD or the ports.  Second, we believe that a multi-agency agreement, 
between the two ports, the District, CARB and EPA can be designed to achieve the same goals 
as a rule. The agreement could include a Voluntary Mobile Source Emission Reduction Program 
(VMEP), a regulatory program developed by EPA specifically for the purpose of taking credit 
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for voluntary programs in the State Implementation Plan (SIP).  Third, the SCAQMD, should 
consider a more comprehensive basin-wide approach for obtaining SIP credit for incentive 
programs along the lines of Rule 9610 recently adopted by the San Joaquin Air Pollution Control 
District, which EPA is proposing to approve. See 79 Fed. Reg. 28650 (May 19, 2014). Proposed 
Rule 4001 is being developed for the purpose of ensuring that the SIP’s 2014 PM2.5 emission 
reductions are achieved. However, there is no demonstrated need for the proposed rule. 
Implementation of the CAAP at the two ports has resulted in particulate matter reductions above 
and beyond the goals initially established in the CAAP, and the 2014 reductions goals have 
already been achieved earlier than originally planned. Further, District staff has stated that the 
2014 PM2.5

 reductions for the air basin will be achieved.  We therefore strongly recommend you 
consider an alternative to the proposed rulemaking and continue to work cooperatively with the 
ports as we move forward to address our shared future goals and challenges. We refer you to the 
Cities’ January 31, 2014, letter to the SCAQMD for a full discussion of the lack of necessity for 
Proposed Rule 4001 and extensive other concerns of the Cities. 

We appreciate your consideration.  Thank you. 

Sincerely, 
 
 
 

Heather Tomley     Christopher Cannon 
Director of Environmental Planning   Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 

cc: Al Moro, Acting Executive Director Port of Long Beach 
Gary Lee Moore, City of Los Angeles Harbor Department, Interim Executive Director  
Rick Cameron, Managing Director of Environmental Affairs and Planning, POLB 
Mike Christensen, City of Los Angeles Harbor Department, Deputy Executive Director 
Dominic Holzhaus, Principal Deputy City Attorney City of Long Beach 
Janna Sidley, City of Los Angeles Harbor Department, General Counsel 
Joy Crose, City of Los Angeles Harbor Department, Assistant General Counsel  
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January 31, 2014 
 
VIA E-MAIL – rpasek@aqmd.gov 
 
 
Mr. Randall Pasek, Ph.D. 
Planning Manager, Off-Road Section 
Mobile Source Division 
Science and Technology Advancement 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 

 
Re: Comments on South Coast Air Quality Management District Proposed Rule 4001 — 

Maintenance of AQMP Emission Reduction Targets at Commercial Marine Ports 
 
Dear Mr. Pasek and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB”) and the City of Los 
Angeles acting by and through their respective Harbor Departments (“COLA”), and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
comments on the South Coast Air Quality Management District’s (“District”) recently published 
draft “Proposed Rule 4001 – Maintenance of AQMP Emission Reduction Targets at Commercial 
Marine Ports” (“PR 4001”), which attempts to implement “Stationary Source Measure IND-
01—Backstop Measures for Indirect Sources of Emissions from Ports and Port-related 
Facilities” (“Measure IND-01”) in the 2012 Air Quality Management Plan for the South Coast 
Air Basin (“AQMP”). 

As the District is well aware, the Cities have been dedicated, innovative, and effective 
leaders in the efforts of public agencies to improve air quality despite the fact that we have no air 
quality regulatory authority or control over emissions sources.  The potential of additional 
regulation by the District in the form of PR 4001 on the ports of Long Beach and Los Angeles 
(“Ports”) brings significant uncertainty that will have broad negative effects on the goods 
movement industry and the economy as a whole, and destroys the voluntary, collaborative 
partnership among the Cities, industry and all of the air agencies that has led to unparalleled 
emission reductions.  PR 4001 raises questions of fairness and unacceptable delegation of 
responsibility from federal, state and local air regulators to individual cities. 
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The Cities have previously commented on, and objected to PR 4001 and Measure IND-
01, and have expressed our grave concerns about the District’s rulemaking approach, attempting 
to craft an ostensible “backstop rule” that would regulate the Cities and their respective Ports in 
an unprecedented manner.  This letter provides the Cities’ comments on PR 4001 and the 
District’s Preliminary Draft Staff Report (“PDSR”) for PR 4001 and concludes that: 

I. The substance of Measure IND-01 and PR 4001 is deeply flawed from technical, 
jurisdictional, legal, and public policy perspectives, in ways that cannot be cured; 

II. District is acting beyond its authority to adopt PR 4001; 

III. The procedural process for development, public participation and adoption of 
Measure IND-01 and PR4001 is similarly flawed under both state and federal law; 
and 

IV. Measure IND-01 and PR 4001 fail the requirements for inclusion in a State 
Implementation Plan (SIP) under the federal Clean Air Act and applicable state law 
and their existence within the SIP threatens the its success. 

 
Each of these four conclusions is explained in detail below. 
 

I. SUBSTANTIVE FLAWS IN PR 4001 
 

A. There Is No Demonstrated Need for PR 4001 
 
 The District has failed to and cannot provide any demonstration of “need” or justification 
for either Measure IND-01 or PR 4001.  The District’s persistent demand for the Cities – and the 
Cities alone – to be subjected to a redundant rule to “backstop” existing and effective emission 
regulations, reduction plans and policies is arbitrary, discriminatory, and remains unjustified by 
evidence or legal authority. 
 
 We respectfully point out that the District previously proposed a “port backstop rule” as a 
“Mobile Source Measure MOB-03” (“Measure MOB-03”) as part of the District’s 2007 Air 
Quality Management Plan, although Measure MOB-03 included as regulated parties, the port-
related emission sources.  However, following the Cities’ objections to that similarly-unjustified 
proposal, the California Air Resources Board (“CARB”) excluded the Port-related emission 
reduction targets and the proposed MOB-03 “backstop” measure from the 2007 SIP.  Despite 
that rejection, and despite its repeated and manifest failure to demonstrate any legitimate need 
the District  introduced an even more unjustified form of backstop that targets the Cities alone, in 
the form of PR 4001. 
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 Implementation of PR 4001 would transform the Cities’ voluntary San Pedro Bay Ports 
Clean Air Action Plan (“CAAP”) into the District’s mandatory regulation of the Cities.  The 
CAAP was a voluntary cooperative effort of Cities and all of the air regulatory agencies 
(including the District, CARB and the United States Environmental Protection Agency 
(”USEPA”) designed to encourage the industry operators of emission sources to go beyond 
regulation.  PR 4001 would improperly and illogically subject the Cities to the District’s 
regulation for industry’s failure to achieve anticipated emissions reductions from equipment not 
operated, owned or controlled by the Cities, or even to the potential loss of federal and state 
funding for emission reduction measures if the PR 4001 is adopted and included in the SIP and 
approved by the USEPA. 
 

As the Cities have previously shown, there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard. PR 4001 is unnecessarily 
duplicative of regulations already in place for port-related sources.1  This violates the federal 
Clean Air Act and State of California Health & Safety regulations that require SIP provisions to 
be “necessary.”   The Ports’ 2012 air emissions inventories show that diesel particulate emissions 
(DPM) have been reduced by 80% over the seven year period between 2005 and 2012, exceeding 
the commitments we made for 2014 and 2023 in the CAAP.  Further, the Cities estimate that by 
2014, 98% of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur 
as the result of regulations adopted by CARB and the International Maritime Organization 
(IMO).2  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ CAAP. 

 
B. A  VMEP Should Be Used To Achieve Reductions Rather than Rulemaking 

 
 To the extent the District may be seeking to ensure the emission benefits of the Cities’ 
voluntary vessel speed reduction incentive program, there is a more appropriate and focused 
method in the form of the USEPA’s policy and guidance for the Voluntary Mobile Source 

                                                 
1 The term “port-related sources” may occasionally be used in this letter, merely for convenience and consistency 
with usage of that colloquial term by the District, as shorthand for the range of discrete sources of air emissions, 
mostly mobile, which happen to operate at or near the geographic boundaries of the respective Ports.  The Ports 
themselves, however, are “non-operating ports” and therefore not “sources” of emissions, and there is no statutory 
reference to anything called “port-related sources” for purposes of air quality regulation.  The Cities are 
governmental entities having jurisdiction over defined geographic areas, like the District, and are no more the 
“sources” of emissions than is the District. 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Emission Reduction Program (VMEP).  This USEPA policy provides an established process to 
grant SIP credit for emission reductions resulting from voluntary mobile source measures that go 
beyond existing regulations.  The VMEP approach was intended for exactly the type of 
successful voluntary program such as the Cities’ landmark CAAP, and should be used to account 
for the 2% of port-related emissions not currently backstopped by regulation.    Use of the VMEP 
would allow the continuation of a successful voluntary approach that has industry support 
eliminating the risk of cargo diversion that would be caused by the uncertainty inherent in the ill-
conceived regulatory structure of PR 4001. 
 

The USEPA’s established VMEP process that was conceptualized for programs such as 
the Cities’ vessel speed reduction incentive program and other CAAP measures is a feasible and 
preferable alternative to PR 4001 as it will accomplish the objectives sought by Measure IND-01 
and PR 4001 and ensure that the emissions reductions achieved by the program are credited in 
the SIP.  Further, a VMEP, which can be implemented by a memorandum of understanding, will 
achieve the same emissions reductions while allowing grant funds to continue to remain 
available for actions going beyond regulations and will do so in a collaborative manner.  It will 
also encourage other port partners, as well as cities and regions throughout the nation, to develop 
and pursue innovative voluntary programs and solutions that best fit their needs to improve air 
quality and public health.  The Cities are open to discussing mechanisms, contractual or 
otherwise, by which the Cities and the District can formalize a VMEP to ensure the voluntary 
emission reductions are maintained in future years. 
 

C. PR 4001 Emissions Reduction Target Methodology is Flawed 
 
Table 5 of the District’s Preliminary Draft Staff Report shows the overall combined 2014 

target emission reduction of 75% resulting from the application of the Cities’ CAAP 2014 
emissions reduction goals for NOx, SOx, and DPM compared to the CAAP 2005 baseline, but 
fails to specify a mechanism to harmonize the AQMP inventory values with the Cities’ reported 
air emissions inventories.  Furthermore, the use of a fortuitous similarity in ‘percent reduction’ 
cannot be the basis of any type of backstop rule. 
 

Since the 2012 Final AQMP emissions inventory uses a baseline year of 2008 that 
includes the Cities’ 2008 emissions inventories, the 2005 baseline emissions should be replaced 
with the more appropriate 2008 emissions estimates to determine the overall PM2.5 equivalent 
emissions reduction target.  Based on the Cities’ calculation, using the District staff’s 
methodology, by applying the CAAP reduction factors to the 2008 baseline inventory, the 
overall combined target PM2.5 equivalent emission reduction is 68%, as shown in the following 
table: 
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Emissions Inventory NOx SOx PM2.5 PM2.5Eq
(tons per day) 

CAAP 2005 Baseline1, 3 87.45 33.39 4.73 28.54 
Ports Combined 2008 Total Port-Related 
Emissions2, 3  78.6 25.5 3.7 22.7 
CAAP 2014 Reduction4 22% 93% 72%* ----- 
2014 Estimated Inventory3 68.21 2.34 1.32 7.34 
Overall PM2.5 Equivalent Reduction Between 2008 and 2014 68% 
1 From Table 2 of Preliminary Draft Staff Report for PR 4001 
2 From Table 3 of Preliminary Draft Staff Report for PR 4001 
3 2005 and 2008 emissions are based on the Ports’ 2011 emission estimation methodologies. 
4 CAAP 2014 Bay-Wide Standards emission reduction goals for NOx, SOx and DPM  
*Please note that that the CAAP 2014 emission reduction goal of 72% is for DPM, not for PM.   
 

In determining the 2014 emission reduction targets for PR 4001, District staff applied the 
Basin-wide percent reductions from 2008 to 2014 and 2019 to the Cities’ 2008 inventory to 
arrive at the forecasted net emissions reduction percentages of 75% for 2014 and 2019 (page 11 
of Preliminary Draft Staff Report).  This approach is not appropriate because the Basin-wide 
percent reductions are based on an inventory of emissions from overall sources (including non-
port-related) in the South Coast Air Basin (SCAB).  Therefore, the approach taken in PR 4001, is 
not directly applicable to what the Rule describes as “port-related emissions.”  Since the SCAB 
estimates include emissions from what the District erroneously describes as the “port-related 
source” categories, as well as sources operating elsewhere in the SCAB, the 75% emission 
reduction target specific to the ports of Long Beach and Los Angeles is questionable.  As an 
example, SCAB-specific emissions from heavy-duty vehicles includes emissions from all heavy-
duty trucks operating in the basin, including those associated with construction activities, public 
fleets, utility, intrastate, interstate, and drayage trucks, while the ports-specific heavy-duty truck 
emissions inventory only includes activity and emissions associated with port-related drayage 
trucks. 

 
It is also important to note that the District’s December 2013 Preliminary Draft Staff 

Report for PR 4001 erroneously assumes that PM2.5 emissions are equivalent to diesel particulate 
matter (DPM) emissions.  The Cities’ 2014 CAAP emission reduction goal of 72% is specific to 
DPM, not PM2.5 as assumed in the calculation of the PM2.5 equivalent emissions reduction goal of 
75%.  Each of the Port’s annual air emissions inventories separately estimate DPM and PM2.5.  
As shown in their annual reports, the resulting emissions of DPM and PM2.5 are not equivalent.  
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Please refer to Table 8.4 of the Port of Long Beach 2012 Air Emissions Inventory Report3 and 
Table 9.4 of the Port of Los Angeles 2012 Inventory of Air Emissions Report4.   

 
 A comparison of the PM2.5 equivalent factors used in the 2007 AQMP , 2012 AQMP, and 
PR 4001 shows that there is inconsistency in how the PM2.5 equivalent factors were derived and 
applied, as shown in the table below: 
 
  PM2.5 Equivalent Factors 

 VOC NOx PM2.5 SOx 
2007 AQMP 0.04 0.10 1.00 1.52 
2012 AQMP 0.02 0.07 1.00 0.53 
PR 4001  NA 0.07 1.00 0.53 

 
 In the 2007 AQMP, emissions reductions were simulated between 2005 and 2014, 
whereas for the 2012 AQMP, emissions reductions were simulated between 2008 and 2014. In 
the 2007 AQMP, the effect of each pollutant precursor’s reduction on the 2014 
PM2.5concentration was considered on an annual basis, while the 2012 AQMP considers 24-hour 
PM2.5concentrations.  Also, the 2007 AQMP used the annual PM2.5 concentration which was  
based on the average concentrations from all air monitoring stations in the South Coast Air 
Basin, while the 2012 AQMP only uses the average from six regional locations—Riverside-
Rubidoux, Downtown Los Angeles, Fontana, Long Beach, South Long Beach, and Anaheim.  
The Basin-averaged conversion factors resulting from the 2007 analysis were submitted as part 
of the 2007 SIP (Appendix C, of the CARB staff report, “PM2.5 Reasonable Further Progress 
Calculations”) and were approved by the USEPA.  
 

In addition, PR 4001(c)(6) defines “PM2.5 Equivalent” as “the aggregate of the NOx, 
SOx, and PM2.5 emissions (in tons per day) as defined by the following formula provided in the 
Final 2012 AQMP: 
 

PM2.5 Equivalent = 0.07 * NOx + 0.53 * SOx + 1.0 * PM2.5 
 
 The formula provided in PR 4001 does not reflect the PM2.5 equivalent formula provided 
in the Final 2012 AQMP, which includes emissions of VOCs in the calculation.  In PR 4001, 
without explanation, the District has erroneously “dropped” the contribution of VOC from the 
PM2.5 equivalent formula, although the District’s emissions modeling simulation shows VOCs as 
a contributing factor. 
 
                                                 
3 Port of Long Beach 2012 Air Emissions Inventory. www.polb.com/emissions 
4 Port of Los Angeles 2012 Inventory of Air Emissions. www.portoflosangeles.org/environment/studies_reports.asp 
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 Given that there have been several revisions to the PM2.5 equivalent calculations, the text 
and formulae used in PR 4001 for those calculations do not appear consistent with previous 
approaches to such determinations.  Prior to proceeding any further with PR 4001, the Cities 
request a scientific technical evaluation and obtain confirmation from the USEPA that the 
revised PM2.5 equivalent factors and formula to calculate PM2.5 equivalent emissoins used in the 
2012 AQMP and in PR 4001 are appropriate. 
 

D. PR 4001 Fails to Provide an Accurate and Appropriate Definition of Emissions 
“Shortfall” 

 
PR 4001 would require the Cities to develop and submit an emissions reduction plan 

(“Plan”) identifying control strategies to eliminate some potential future “shortfall” in attainment 
of reduction targets.  The proposed rule, however, fails to identify the environmental baseline or 
other parameters that would be required in order for the Cities or the District to determine the 
extent of any emissions “shortfall” to be addressed in the potential Plan.  Under PR 4001, the 
existence of a “shortfall” would appear to be the necessary prerequisite to trigger some 
responsive action on the part of the Cities, but the draft text of PR 4001 fails to provide for a 
timely and objective process to ascertain when and whether such a “shortfall” may have arisen. 
 

The term “shortfall” first appears in the proposed rule in paragraph (d)(1)(A), where it 
appears to call for a Plan to report on progress in “meeting the shortfall.”  However, that would 
appear to be inconsistent with the structure of the proposed rule, i.e., under PR 4001, the District 
cannot require the Cities to submit an emissions reduction plan unless and until the annually-
reported emissions reductions “show that the percent reduction in PM2.5 from the baseline 
emissions is less than the reduction target” of 75% (Paragraph (e)(1)B)).  There would not be any 
“shortfall” identified until that time; therefore, it would be premature and illogical to require the 
Cities to submit a Plan that “reports the progress in meeting the shortfall.” 

 
To the limited extent that the draft text of PR 4001 describes the shortfall that might 

trigger the need to prepare a Plan, the provisions for annual estimating or reporting of the 
emissions appear imprecise and vague.  Also, paragraph (f) appears to contemplate that once a 
“shortfall” is determined to exist in one year, then the District could demand a revised Plan in 
following years if targets still are not met.  What happens if the shortfall is “corrected” in 
subsequent years and targets are again being met? 

 
PR 4001 fails to provide for any process for review or appeal of a possible District 

“determination” that a “shortfall” has occurred.  PR 4001 fails to provide adequate time for the 
Cities to prepare a Plan, if required, or adequate time or procedures for the Cities to study the 
proposed Plan, to conduct environmental review of the Plan, or to conduct public hearings and 
gather input on any Plan that may be deemed to be appropriate if PR 4001 is properly triggered. 
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Development of a Plan should not be mandated if any eventual determination of an 
emissions “shortfall” is due to reasons outside of the Cities’ control.  As previously stated, by 
2014, the emissions sources ostensibly targeted by PR 4001 are already controlled by state, 
federal, and international regulations.  Should there be a shortfall in attaining the emissions 
targets, it will likely be due to factors not caused or controlled by the Cities, and not due to any 
action or derelictions on the part of the Cities or their tenants or users.  The obligation to go 
through a burdensome process to prepare and approve a new Plan or to take active measures to 
make up for a shortfall in meeting emission reduction targets should not fall on the two Cities.  
The Cities are independent governmental entities who are not directly producing emissions or 
otherwise directly responsible for the targeted emissions or for the attainment of emission 
targets.  The Cities are certainly not air agencies created by federal or state law with specific 
regulatory authority to control emissions. 
 

E. PR 4001 Improperly Provides for Moving Emissions Reduction Targets 
 

PR 4001 paragraph (c)(4) defines the “Emissions Target” as the “emissions forecast that 
is based on the Ports’ 2008 baseline emissions forecasted for a specific year as provided in 
Appendix IV-A page IV-A-36 of the Final 2012 AQMP.”  This definition is confusing, as it is 
assumed that this reference is contained in the Final 2012 AQMP.  In the description of this 
measure in Appendix IV, page IV-A-36, only projected levels of NOx, PM2.5, and SOx are 
shown for calendar years 2014 and 2019.  However, PR 4001 and the District’s Preliminary 
Draft Staff Report discuss a 75% reduction in PM2.5 equivalent emissions in 2014 compared to 
2008 baseline levels.  Again, there is a clear inconsistency between PR 4001 and the text of 
Measure IND-01 as actually approved by the District’s Governing Board. 

 
PR 4001 paragraph (e)(2) requires the District’s Executive Officer to review the 

reduction target based on the latest information available including future year emission 
estimates in the 2016 AQMP and purports to allow the Executive Officer, by July 1, 2017 to 
“update,” if necessary, the emission reduction target.  This provision is unauthorized by IND-01 
or any other rule, regulation, plan or statute, and would unlawfully vest apparently unfettered 
power on the Executive Officer to change the previously-approved reduction targets.  By 
what authority would these targets be “revised” in the future?  Under what objective standards?  
What public process would the District’s Executive Officer need to follow in order to “develop” 
a proposed amendment to PR 4001 changing the targets?  What environmental review/public 
outreach processes would be required before the Executive Officer could change the reduction 
targets and how would the environmental/socioeconomic impacts of such changes be addressed?  
How would such a moving target affect the Cities, the port communities, tenants, users, and the 
existing plans and policies which have proven effective in attaining the agreed and approved 
reduction targets? 
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F. The Processes For Development, Approval and Disapproval of Emission Reduction 
Plans Are Flawed 

 
In the event the emissions reduction targets are not met, PR 4001 requires the Cities to 

submit an Emissions Reduction Plan “to address the emission reduction ‘shortfall’.”  In addition, 
PR 4001 dictates the public processes of other government agencies: “…the Ports shall conduct 
at least one duly noticed public meeting before the Plan is presented to each respective Board of 
Harbor Commissioners for approval.”  This is an improper attempt by the District to control and 
dictate the exercise of “discretion” conferred on the Boards of Harbor Commissioners regarding 
their own notice, agenda setting, public hearing procedures and substantive decision making 
processes under their own applicable governing laws and rules.  Neither the District’s staff nor 
its Governing Board can require approval of the District’s desired measures or override the 
discretion of the Board of Harbor Commissioners including decisions related to the management 
of the port or how port resources are allocated.   

 
Moreover, if the Board of Harbor Commissioners disagrees that a Plan is required or 

specific terms of a Plan requested by the District, what process is provided for resolution of such 
disagreements?  Under what authority would PR 4001 purport to allow the District’s Executive 
Officer, acting alone, without even District Governing Board authority, to “disapprove” a Plan or 
compel a Plan to be approved by the Cities’ own governing authorities?  Although the Cities 
dispute that the District can compel or disapprove a Plan at all due to conflicting governmental 
authority, certainly such approval or disapproval of any Emission Reduction Plan cannot be at 
the sole discretion of a single District staff member.   
 

G. PR 4001 Would Violate Constitutional Requirements of Due Process 
 

PR 4001 also raises several questions regarding violations of Due Process.  As noted 
above, PR 4001 would unlawfully purport to vest the District’s Executive Officer with unilateral 
authority to “approve” or “disapprove” a Plan submitted by the Cities, without any process for 
public hearing, review by the District Board, or other guarantees of procedural due process for 
those concerned about such actions.  PR 4001 also improperly fails to provide any requirement 
that the Executive Officer must make “findings” of “non-compliance” with some provision of 
paragraph (f)(1) of PR 4001, or that the Executive Officer’s decisions must be based on some 
reasonable and objective standards. 

 
PR 4001 fails to provide for the District giving the Cities any particular notice or 

justification for disapproval of a Plan, or any process for the Cities to seek review or appeal of 
the District’s disapproval. 
 

What would be the procedure if the PR 4001 triggered the obligation of the Cities to 
prepare a Plan, and the Cities duly submitted a Plan, but the District (either by its Executive 
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Officer or its Hearing Board) “disapproved” the Plan (per paragraph (f)(2)(C))?  The Cities 
would apparently be required to submit a revised Plan within 60 days of the disapproval; 
however, that time would not be sufficient for the Boards of Harbor Commissioners and their 
staffs to prepare a new revised Plan, to hold new “public meetings” and gather public input, or 
otherwise take meaningful action on the revised Plan.  PR 4001 fails to provide adequate time or 
process for the Boards of Harbor Commissioners to prepare, conduct CEQA review and public 
outreach, or to consider and approve a new revised Plan within the arbitrary 60 day time frame 
set by the rule. 
 

H. PR 4001 Improperly Changes the Definition of “Feasibility” In Control Strategies 
and Alternatives 

 
 PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Measure 
IND-01 as adopted by the District Governing Board.  Instead, PR 4001 (at paragraph (c)(1)) has 
changed the limitations on the proposed obligations of the Cities to achieve additional emissions 
reductions under PR 4001.  Previously, the proposed rule was described as requiring the Cities to 
“propose additional emission reduction methods …[but only] to the extent cost-effective 
strategies are technically feasible and within the Ports’ authority.”  PR 4001 has inexplicably 
omitted (at several points) the prior limitation on the Cities’ potential obligations to measures 
that are “technically feasible.”  Again, this is not consistent with the text of Measure IND-01 or 
any other legal or regulatory authority identified by the District.   
 

The Cities assert that feasibility must be defined as technically, operationally, 
commercially, financially, and legally feasible, and within the legal and jurisdictional authority 
of the Cities.  Further, the District must acknowledge that feasibility is also subject to the Cities’ 
and their Boards of Harbor Commissioners’ own legal and trustee obligations as governmental 
agencies under their City Charters and applicable laws. 
 

The District also fails to show how it expects the Cities as governmental agencies to 
legally overcome the same doctrines of international and federal preemption that prevent the 
District from regulating mobile sources such as ocean-going vessels, rail locomotives and trucks.  
If the District intends that the Cities shall be compelled to pay incentives for District programs if 
they are unable to legally regulate mobile sources, then again this raises the jurisdictional 
conflict with the Cities’ Boards’ independent governmental discretion and legal obligations to 
manage their properties and revenues to serve Tidelands purposes for the benefit of the State.  In 
this era of ever diminishing resources and increased competition the District is seemingly 
ignoring the lawful obligations of the Cities’ Boards and insisting they place District priorities 
(which they themselves cannot legally accomplish) before the established responsibilities of the 
respective City Boards.   
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I. The PR 4001 Enforcement Scheme is Unconstitutionally Vague and Impermissible 
 

PR 4001 does not describe how the District would determine the “consequences” for 
violation of PR 4001, nor does it identify how it would determine the sufficiency of the Cities’ 
efforts to manage activities within the Ports.  If the Cities were deemed to be in violation simply 
because the District may choose to “disapprove” a Plan or revised Plan, under what legal 
authority would the District purport to sanction the Cities in the event of some perceived 
“violation”? 

 
PR 4001 fails to provide objective standards appropriate for the District to judge the 

sufficiency of any plans or measures proposed by the Cities to achieve the emission reduction 
targets.  The proposed rule fails to provide sufficient detail at paragraph (f)(2)(F)(iii) as to what 
the consequence would be if the District were to disapprove a City’s revised Plan.  Also, the 
reference here that the Cities “shall be in violation of this Rule…” must be clarified. 

 
Similarly, the terse discussion of the Variance and Appeal Process outlined in paragraph 

(g)(1) and (2) of PR 4001 is vague and fails to identify criteria or the process for the Cities to 
petition the District Hearing Board for a variance.  PR 4001 also fails to explain the outcome 
should the District grant a variance.   

 
Both Measure IND-01 and PR 4001 are unconstitutionally vague in their failure to 

explain exactly what fines, penalties or other administrative enforcement would be imposed on 
the Cities in the event that targets are missed or the District’s Executive Officer disapproves a 
plan.  The District also fails to explain how it purports to impose penalties or corrective action 
against another governmental entity for failure of private third party emissions sources to achieve 
emissions reductions that such other governmental entity is also preempted from regulating. 

 
The District has failed to show any constitutional or statutory basis for requiring a 

governmental entity to devote public resources, pay exactions, administrative fines or suffer 
penalties for pollution caused by private entities.  Similarly, the District has not shown any 
authority for PR 4001’s attempt to shift onto the Cities liability for emission shortfalls by other 
parties assigned AQMP emissions reduction responsibility.  The District has failed to show how 
PR 4001 would not violate constitutional limitations requiring exactions or penalties imposed on 
a party to be reasonably related to and proportional to the party’s deleterious public impacts.  
This is especially true when PR 4001 only applies to the Cities, which are non-operating ports, 
while failing to include all parties involved in the CAAP including the other air agencies that 
jointly sponsored the CAAP, or actual owners and operators of emission sources.  The District 
also fails to define how it would allocate liability to COLB versus COLA, when they are two 
separate legal entities with independent Boards as decision makers that may approve different 
Plans or no Plan at all.  In any event, neither City is in direct control of the actual emissions 
sources and rudimentary principals of justice require that they should not be burdened with 
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sanctions, penalties, or Plan-writing responsibilities to cure the “shortfalls” of others or to act as 
a delegated air regulator that has no such authority. 

 
J. PR 4001 Fails to Consider Legal Limits on Grant Funding 

 
In the Cities’ actual operating experience, demonstration that proposed activities go 

beyond, rather than merely comply with, enforceable regulations, is a basic requirement in both 
state and federal grant funding applications.  The District has claimed that its adoption of PR 
4001 as an enforceable rule or regulation would not prevent the Cities from continuing to be 
eligible for the types of grant funding that the Cities have used successfully to fund emission 
reduction programs.  However, the District has failed to provide legal citation in support of how 
the governmental agencies typically funding such programs might continue to legally fund 
activities for the purpose of complying with existing mandates, without violating constitutional 
limits prohibiting payment to comply with the law as “gifts of public funds.”   
 

K. Reporting Requirements under PR 4001 are Excessive 
 

PR 4001 paragraph (f) requires annual revisions to the Emission Reduction Plan.  This is 
new and excessive regulation, well beyond backstopping achievement of 2014 targets, and is 
duplicative, unnecessarily burdensome, and has not been sanctioned or in any way approved by 
the District’s Governing Board.  Even CARB in its state oversight over the District’s plans, only 
requires three-year updates to the AQMP.  Furthermore, PR 4001 is placing greater air quality 
regulatory burden on the Cities (and their Ports) than the federal government places on AQMD 
or other air agencies. 

 
L. Annual Emission Inventory Requirements under PR 4001 are Inappropriate and 

Vague  
 

PR 4001 paragraph (d) outlines requirements for annual emissions reporting.  An initial 
inventory for 2014 would be required by November 2014 “from all port-related sources for the 
2014 calendar year based on actual activity information available prior to November 1st of the 
calendar year and projected activity information for the remainder of the year.”  Although 
Distract staff indicated that specific requirements for this November 2014 submittal would be 
provided, neither the rule nor the accompanying Staff Report list any specifics.  The Cities will 
incur additional costs based on this requirement to prepare a 2014 inventory based on incomplete 
data in November 2014.   

 
The majority of the sources tracked in the Cities’ current emission inventories of port-

related sources are not owned, operated or controlled by the Cities.  Therefore, emissions 
inventories that will be used to evaluate compliance with PR 4001 should only include those 
port-related sources over which the Cities have direct control. 
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II. LACK OF AUTHORITY 
 

A. PR 4001 is NOT Consistent with the District’s Governing Board Approved Control 
Measure IND-01  

 
 Control Measure IND-01 provided a description of the Cities’ successful CAAP and its 
various emissions reduction goals:  “This AQMP Control Measure is designed to provide a 
“backstop” to the Ports’ actions to provide assurance that, if emissions do not continue to meet 
projections, the Ports will develop and implement plans to get back on track, to the extent that 
cost effective and feasible strategies are available.”  (Final 2012 AQMP Appendix IV-A, page 
3).  PR 4001, by contrast, describes its purpose differently:  “The purpose of this rule is to 
establish actions to be taken in the event that emissions from port-related sources do not meet the 
emission targets assumed in the Final 2012 Air Quality Management Plan for the purpose of 
meeting the federal 24-hour PM2.5 standard in 2014 and maintenance of attainment in subsequent 
years” (PR 4001 paragraph (a)).  District Staff has apparently drafted PR 4001 so as to eliminate 
the references in Measure IND-01 as adopted by the District’s Governing Board to backstopping 
the Cities CAAP targets to the extent cost effective and feasible strategies are available and has 
replaced that “backstop control measure” with a traditional regulation by the District to meet 
District-set targets.    
 
  In addition, the District Staff (apparently without Board approval) has changed the 
concern from assuring “the attainment demonstration” for 2014 PM2.5 emission targets (as 
described in the 2012 AQMP) to add “maintenance of the air quality standard in subsequent 
years.”  (PR 4001 paragraph (a)).  This change adds a new undefined and open-ended element 
into PR 4001 that is not consistent with Control Measure IND-01 as publicly adopted by the 
District’s Board in February 2013. Most importantly, to the extent the provisions of PR 4001 
vary in purpose and scope from Measure IND-01, they are not authorized by the District 
Governing Board.  

 
B. The District Fails to Show Any Basis to “Indirectly” Regulate Mobile Sources or 

Delegate Authority Without Clean Air Act Waivers from the USEPA 
 
The District has failed to show any constitutional or statutory basis for attempting to 

regulate mobile sources “indirectly” that it is preempted from regulating directly.  The District’s 
use of the term “port related sources” appears to be a euphemism for “mobile sources” that may 
be located at or operate at the areas governed by the Cities.  “Mobile sources” of emissions are, 
of course, generally beyond the limited regulatory authority conferred by the Legislature on local 
or regional districts.  (e.g., Health & Safety Code § 40001(a); also see, 76 Ops. Cal. Atty. Gen. 
11 (1993); 75 Ops. Cal. Atty. Gen. 256 (1992); 74 Ops. Cal. Atty. Gen. 196 (1991); 73 Ops. Cal. 
Atty. Gen. 229, 234-35 (1990).)   
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The District has failed to show any authority for attempting to regulate mobile sources by 

making another governmental entity that lacks any air regulatory authority its agent for 
enforcement of its desired mobile source emission reductions.  (See, e.g., Association of 
American Railroads et al. v. South Coast Air Quality Management District et al., 622 F.3d 1094, 
1096 (9th Cir. 2010), invalidating several train-idling emissions rules enacted by the District, on 
the basis of federal preemption under the Interstate Commerce Termination Act of 1995 
(ICCTA).)  Moreover, the District does not have mobile source regulatory authority itself to 
delegate, as it does not have a waiver under the Clean Air Act from the USEPA.  The District 
should instead work on stronger regulations from USEPA or CARB, which does have certain 
USEPA waivers to regulate mobile sources.   

 
PR 4001 impermissibly requires the Cities to become air pollution control agencies, 

responsible for “achieving” reductions of emissions that are actually from other private parties 
that operate or control equipment largely used in goods movement within the geographic 
boundaries of the Cities.  There is no statutory or other legal basis for imposing such a 
requirement on another governmental agency.  For example, does this mean that a city that has a 
significant number of factories or refineries within its borders becomes a stationary source and 
indirect source for those emissions?  Evidently the District does not distinguish between 
“operating ports” such as the Port of Charleston, S.C., which actually operates the terminals 
within the port, and “non-operating ports” such as the Cities, which are landlords that do not 
operate the marine terminals and other facilities within the harbor districts. 

 
The emission reduction plan required by PR 4001 strongly resembles the State 

Implementation Plan requirements of the Clean Air Act (42USC§7410). Specifically PR 
4001(f)(1)(A)(i) states, “…Ports shall engage [CARB, USEPA and the District] to discuss legal 
jurisdiction and authority to implement potential strategies to address the shortfall…” Based on 
the Clean Air Act, the enforcing agency should be the state of California through CARB and the 
District; however, PR 4001 places the burden of enforcement of emission reductions on the 
Cities.  Based on this, if the port-related sources don’t meet the emission reduction target 
specified by PR 4001, it should be the District and/or CARB that are responsible for preparing 
and enforcing the emission reduction plan against the emissions sources.  If the District insists 
that the Cities prepare an emission reduction plan, then the plan must be subject to the limits on 
authority, preemption and feasibility issues described above.  Further, USEPA, CARB and the 
District should provide funding to the Cities to support programs for incentives, since the Cities 
will no longer have available grant funding for voluntary programs.   
 

C. PR 4001 Violates Cities’ Charter Authorities and Tidelands Obligations 
 
Control Measure IND-01 and PR 4001 are illegal, abusing the District’s limited statutory 

power in an unprecedented manner that exceeds its authority.  There is no legal precedent or 



Mr. Randall Pasek 
January 31, 2014 
Page 15 
 
 
 

  
 

 

authority for the District’s attempted regulation of the Port Authorities of the Cities, or the 
District’s imposition of an arbitrary, unnecessary and discriminatory rule on the Cities,  and 
thereby dictate the Cities’ governing Boards of Harbor Commissioners’ (“Boards”) decisions 
regarding the exercise of their police power authority, the management of their respective 
properties and expenditures of the Cities in order to satisfy the District-defined targets for a 
single district within the State.   

 
PR 4001 acknowledges that funding will be necessary to implement a plan to satisfy 

District targets, but fails to provide District funds or specify the source of such funds.  The 
District cannot legally compel the Cities’ Boards to make expenditure of Tidelands Trust 
revenues for the purpose of incentives or funding emission reduction programs as contemplated 
in District enforcement activity under PR 4001.  Such proposed unfettered District authority 
would unlawfully supplant the trustee judgment and legal obligations of the Cities to operate the 
port properties and their revenues solely for the benefit of the entire State of California under the 
Tidelands Trust doctrine (promoting maritime commerce, navigation and fisheries) rather than 
for limited municipal or a single District’s purposes. 

 
Worse yet, PR 4001 proposes that a single District Executive Officer acting alone (rather 

than the District’s full Governing Board) would wield the sole discretion to approve or 
disapprove the independent jurisdictional decisions of the Boards regarding conditions they 
impose on their properties or expenditures of their Harbor Revenue Funds, violating the 
Tidelands Trust and the Cities’ charters. 

 
D. There is No Statutory Authority for District to Impose PR 4001 On Cities 

 
The District has failed to cite any statutory authority for regulating the Cities—

governmental entities—as purported “sources” of emissions. As the Cities have repeatedly 
explained, neither the Cities nor the Ports are “sources” of emissions—direct, indirect, or 
otherwise.  The District has not provided any authority that would support the District’s 
attempted characterization of the Cities, or the Ports, as “indirect sources” of emission, solely 
based on the confluence of distinct privately-owned activities, vessels, vehicles, equipment, and 
uses within the geographic area and jurisdiction of the respective Ports. 

 
“An air pollution control district, as a special district, ‘has only such powers as are given 

to it by the statute and is an entity, the powers and functions of which are derived entirely from 
the Legislature.’” (74 Ops. Cal. Atty. Gen. 196 (1991)[citations omitted].)  “No matter how 
altruistic its motives, an administrative agency has no discretion to promulgate a regulation that 
is inconsistent with the governing statutes.”  (Terhune v. Superior Court (1998) 65 Cal.App.4th 
864, 874.)  The District has failed to cite any statute or grant of authority from the Legislature for 
the proposed PR 4001. 
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Under the District’s 2007 Air Quality Management Plan, a proposed “Port Backstop 
Rule” was proposed as a “Mobile Source Measure MOB-03” that defined the operators of marine 
terminals and rail yards, as well as the Cities, as indirect sources, Measure IND-01 and PR 4001 
inexplicably exclude the operators of the mobile sources that had been in MOB-03 and instead 
propose to regulate and punish solely the Cities, effectively insulating from responsibility, the 
private sector entities that do own, operate and control the equipment producing the emissions. 

 
The District Staff has previously referred to a clearly erroneous, overbroad interpretation 

of Health & Safety Code §§40716 (a)(1); 40440 (b)(3), as potential authority for attempting to 
justify Measure IND-01 and PR 4001 as forms of indirect source review, as applied to the Cities. 
However, such lax interpretations apparently ignore the Legislature’s explicit limitations on any 
such “indirect source” regulatory authority—precluding application of PR 4001 against the 
Cities (e.g., Health & Safety Code § 40716(b):  “Nothing in this section constitutes an 
infringement on the existing authority of counties and cities to plan or control land use, and 
nothing in this section provides or transfers new authority over such land use to a district.”)  

 
Similarly, any District reliance on Health & Safety Code § 40440 is clearly misplaced. 

The introductory clause of § 40440(b)(3), for example, states that indirect source controls must 
be “[c]onsistent with Section 40414.”  Importantly, Health & Safety Code §40414 [specifically 
governing the District] states: “No provision of this chapter shall constitute an infringement on 
the existing authority of counties and cities to plan or control land use, and no provision of this 
chapter shall be interpreted as providing or transferring new authority over such land use to 
either the south coast district, the Southern California Association of Governments, or the state 
board.”  Not only does this provision apply generally to Chapter 5.5 [governing the District] but 
it is also specifically referenced in § 40440(b)(3), leaving little doubt that any District rule 
related to indirect source controls may not overreach or infringe on the Cities’ police power to 
control land use in their jurisdictions or Tidelands Trustee duties for benefit of the State. 

 
Finally, the District Staff’s reference to two cases involving the very distinct “indirect 

source review” adopted by the San Joaquin Valley APCD is misplaced.  Those cases, California 
Building Industry Association  v. San Joaquin Valley Air Pollution Control District, 178 Cal. 
App. 4th 120 (2009) and Nat’l Ass’n of Home Builders v. San Joaquin Valley Air Pollution 
Control District, 627 F. 3d 730 (9th Cir. 2010), involved quite different circumstances and a 
distinct and specific statute permitting an indirect source review program and in-lieu fees to be 
imposed on new construction sites.  The holdings of those cases were narrow, and based on the 
nature of the emission sources being regulated.  “Because the court’s approval of the rule 
depended on the nature of the source being regulated, mobile non-road construction equipment, 
indirect sources are not categorically permissible after NAHB.”  (39 ECOLOGY LAW 
QUARTERLY 667 (2012).)  Those cases are thus irrelevant, and do not support District Staff’s 
assertion of some authority for the District to impose rules on the Cities under the guise of 
Measure IND-01 or PR 4001. 
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III. PROCEDURAL FLAWS  
 

A. General Comments 
 

The PR 4001 developmental and procedural process is on an accelerated timeline that is 
unusually short for a rule of this unprecedented nature that has generated such controversy and 
so many unanswered questions from other public agencies and stakeholders.  The District should 
provide a comprehensive rule development schedule, including key milestones of staff report 
revisions, staff report analyses, workshops, workgroup meetings, etc. and provide the 
stakeholders, and the public adequate time for review and comment after release of actual 
substantive information necessary to evaluate the proposed rule.  

 
Instead, the District was late with release of the actual text of PR 4001, not releasing it 

until November 26, 2013.  The text of the PR 4001 is severely lacking explanation of many 
material elements, leaving continued unanswered questions that had been posed literally for 
years, even under the development of Measure IND-01 and early working group consultation 
meetings.  The Preliminary Draft Staff Report for PR 4001 offers little help, as the Staff Report 
does not contain technical data and analyses necessary for a complete review.  The PR 4001 
Preliminary Staff Report lacks substance and does not meet important specificity requirements 
(see specific comments below related to the Preliminary Staff Report). 

 
Lastly, the District’s environmental assessment of the PR 4001 has also been extremely 

flawed and we incorporate by reference the comment letters previously submitted by the Cities 
on the Notice of Preparation and Recirculated Notice of Preparation under the California 
Environmental Quality Act, which are attached hereto. 
 

B. The District’s Preliminary Draft Staff Report on PR 4001 Fails to Comply With 
Statutory Requirements for Rule Adoption  
 

 The District’s December 2013 Preliminary Draft Staff Report fails to comply with 
statutory requirements for rule adoption as discussed below. 
 

1. Non-compliance with Health & Safety Code § 40440.5 – Notice of Proposed 
Action:   

 
The District must give public notice of the Board hearing to consider PR 4001 not less 
than 30 days prior to the hearing date, and must include specified information in that 
Notice:   
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(a) A “summary description of the effect of the proposal” as required by Section 
40725(b);  

(b) Description of the air quality objective of the rule, and reasons for the rule;   
(c) A list of supporting information and documents relevant to the PR 4001, and any 

environmental assessment; and  
(d)  A statement that a staff report on the proposed rule “has been prepared” and the 

contact information to obtain that staff report.5   
(e) The statutes further specify the required contents of the Staff Report that must be 

prepared and made available at least 30 days prior to the hearing date: 
 
Whenever the proposed rule or regulation will significantly affect air quality or 
emissions limitations, the staff report shall include the full text of the proposed 
rule or regulations, an analysis of alternative control measures, a list of reference 
materials used in developing the proposed rule regulation, an environmental 
assessment, exhibits, and draft findings for consideration by the District 
Governing Board pursuant to Health & Safety Code §40727.  Further, if an 
environmental assessment is prepared, the staff report shall also include social, 
economic, and public health analyses. 

 
2. Non-compliance with Health & Safety Code § 40727 – Required Findings:   

 
Before the District’s Board could approve the PR 4001, it would need to make the 

findings required by Section 40727 (and to provide the public with sufficient 
information/substantial evidence in the record to support those mandatory findings).  The 
District’s Preliminary Draft Staff Report (December 2013) fails to satisfy these 
requirements.  The findings must address: 

 
(a)  “necessity” – Since PR 4001 is by definition a “backstop” measure intended to 

address emissions issues that are not currently a problem (and which are not shown 
to be likely to occur), it is inherently difficult for the District to make such a finding 
of “necessity” for the rule (also see the detailed discussion demonstrating the 
District’s failure to demonstrate “necessity” for PR 4001 set forth above). 
Moreover, the District Governing Board found Measure IND-01 necessary in the 
2012 AQMP, but not PR 4001, as stated in the Staff Report. 
 

                                                 
5 This wording indicates that the Staff Report must already be prepared before the Notice of the Board meeting 
goes out.  If the District intends to rely upon the “Preliminary Draft Staff Report” issued in December 2013, it would 
be deficient because that PDSR fails to include all of the information required by statute. 
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(b)  “authority” – As pointed out above, the District has failed to demonstrate its legal 
authority for PR 4001, if any.  By what authority can the District “delegate” (or 
“foist”) its own responsibilities for regulating air quality emissions onto the Cities?  
The District cites no authority for imposing a rule on independent governmental 
agencies to take specific land use, environmental, or fiscal actions (fees, tariffs, etc.)  
Also, the District fails to address the statutory limitations on its authority in Health 
& Safety Code § 40414:  the District may not infringe on the existing authority of 
Cities to plan or control land use.  
 

(c) “clarity” – The lack of clarity in the draft text of PR 4001 is addressed throughout 
this comment letter. In addition, the lack of clarity in PR 4001 is exemplified in the 
circular argument of PR 4001(d)(2)(A) and PR 4001(f)(1)(D). PR 4001(d)(2)(A) 
specifies that that, in the case of triggering an Emission Reduction Plan, the Port 
shall report the progress in meeting the shortfall “based on the process developed 
pursuant to subparagraph (f)(1)(D).” However PR 4001(f)(1)(D) specifies the 
Emission Reduction Plan “shall provide a process for submittal of progress reports 
toward eliminating the emission reduction shortfall pursuant to subparagraph 
(d)(2)(A).”  
 

(d)  “consistency” –PR 4001 is inconsistent with Measure IND-01; it is also 
inconsistent with the CAAP and the Cities’ general plans, harbor area plans, 
transportation management plans, etc, as well as state Tidelands Trust policies.  In 
addition, PR 4001 is inconsistent with, and preempted by federal laws (e.g., 
ICCTA; FAAAA) and regulations of IMO (MARPOL / APPS) as well as federal 
regulations of trucks, locomotives, etc..  Also, PR 4001 is inconsistent with the 
California Clean Air Act and the statutory limitations on the regulatory authority of 
the District, and further is inconsistent with CARB polices. 

 
(e) “nonduplication” – PR 4001 would unnecessarily – by definition – duplicate and 

“backstop” existing plans and policies such as CAAP and the aforementioned 
regulations; 

 
(f)  “reference” – The District has failed to demonstrate what law or court decision is 

purportedly being implemented by PR 4001. 
 

3. Non-compliance with Health & Safety Code § 40727.2 – Written Analysis of 
Rule:  

 
Does the District contend that its Preliminary Draft Staff Report satisfies this 

requirement that it produce a written analysis of PR 4001?  If so, it fails to comply with 
§ 40727.2(e).  The Preliminary Draft Staff Report only indicates that the technical impact 
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assessment is underway.  Without the Impact Assessment section, the staff report is 
incomplete.  The Impact Assessment section must include the District’s explanation of 
differences between PR 4001 and existing guidelines, such as in CAAP or AQMP, as 
well as address regulation cost effectiveness, including costs beyond mere control 
equipment costs. 

 
4. Non-compliance with Health & Safety Code § 40440.8 – Assessment of 

Socioeconomic Impacts of PR 4001: 
 

This requirement is also imposed by Section 40428.5, and the need for such a 
socioeconomic analysis was addressed, at least in brief, in the NOP comment letter.  The 
Preliminary Draft Staff Report (page 18) erroneously describes the likely socioeconomic 
impacts of PR 4001 as being limited to the Cities’ costs incurred for emissions 
forecasting and reporting.  This grossly understates the likely impacts, including impacts 
of additional control measures that could be required under PR 4001 impacting the entire 
use and economic viability of the Ports.  The staff report must include a socioeconomic 
assessment and must certainly address the threat of diversion resulting from potential 
undefined, regulatory-mandated, emission control measures.  The Preliminary Draft Staff 
Report erroneously suggests that “a detailed assessment cannot be made at this time” and 
should be deferred, which is in violation of the statutory requirement.  The Staff Report 
also indicates that a socioeconomic assessment will be made available 30 days prior to 
the public hearing.  The significant potential impact and novel nature of this rule warrants 
a 60 day review period of the socioeconomic assessment. 
 

5. Non –compliance with Health & Safety Code § 40440.8(b)(4) – Alternatives to 
PR 4001:   

 
The socioeconomic assessment must address “the availability and cost-

effectiveness of alternatives to the rule.”  (§ 40440.8(b)(4))  However, the Preliminary 
Draft Staff Report fails to even mention any “alternatives” to the Rule, much less to 
evaluate the availability and cost-effectiveness of alternatives, such as VMEP. 

 
6. Non-compliance with Health & Safety Code § 40440(c):  “Cost-effectiveness”   
 

The District failed to demonstrate that the adoption of PR 4001 would comply 
with the requirement of Section 40440(c) that all of the District’s rules “are efficient and 
cost-effective...”  Also, Section 40703 requires the District to make available to the 
public, and requires the Board to make findings, as to the cost effectiveness of control 
measures, and similarly Section 40922 requires the District to consider “the relative cost 
effectiveness of the [control] measure...”  The District has not done so. 
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C. Additional Analysis is Required Before Rule Development Can Proceed 
 

The Cities have put into place a voluntary program with documented air quality 
improvements in the face of economic growth. It is AQMD’s responsibility to perform a 
regulatory impact assessment documenting that PR 4001 will not reverse voluntary gains made 
by the Cities and endanger future programs.  This includes the analysis of lost grant funding that 
would have otherwise been available to fund equipment replacement and other emissions 
reductions, due to conversion of voluntary program to regulation. 

 
 

D. The District Must Acknowledge and Respond to All Comments Submitted on 
Measure IND-01 and PR 4001 
 
The draft findings in the next staff report must acknowledge and respond to all comments 

submitted on Measure IND-01 and PR 4001, including all comments on the environmental 
assessment such as the Notice of Preparation and Initial Study for PR 4001. 
 

IV. FAILED REQUIREMENTS FOR SIP INCLUSION 

 
The District has claimed that adoption of PR 4001 is necessary to ensure SIP credit for the 

Cities’ voluntary emission reduction programs.  However, neither this Proposed Rule nor its 
precursor, “Control Measure IND-01” can be justified on this pretext, and neither PR 4001 nor 
Measure IND-01 meet the criteria for SIP inclusion.  The Cities have raised significant technical, 
jurisdictional, constitutional and other legal concerns with Measure IND-01 and PR 4001, as set 
forth in public comment letters sent to the District during the 2012 AQMP adoption process and 
PR 4001 development process, which are provided as attachments. 

 
A. Measure IND-01 and PR 4001 Violate Health & Safety Code § 39602 

 
Measure IND-01 and PR 4001 violate California Health & Safety Code § 39602, which 

provides that the SIP shall only include those provisions necessary to meet the requirements of 
the Clean Air Act.  The Cities have shown that there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard.  PR 4001 is duplicative of 
regulations already in place and effectively reducing emissions from  port-related sources.  As 
noted above, the Cities estimate that in 2014, 98% of the PM2.5 equivalent emission reductions 
that PR 4001 seeks to “backstop” will occur as the result of regulations adopted by CARB and 
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the IMO.6  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ Clean Air Action Plan.   

 
More importantly, there are significant legal questions regarding the District’s attempt to 

invoke “ indirect source review” as authority to impose a new rule on governmental agencies.  
PR 4001 clearly infringes upon, and potentially usurps the Cities’ authority to plan and control 
land use and exercise police power, in contravention of Health & Safety Code §§ 40716(b) and 
40414, and compels compliance and punishes them for non-achievement of emissions targets for 
equipment the Cities do not own, control or operate, and are preempted from regulating. 

 
B. The District Failed to Timely Submit Proposed “Control Measure IND-01” to 

CARB for Public Consideration and Approval As Part of the SIP Submitted to 
USEPA on January 25, 2013 
 
Under CAA section 110(l), SIP revisions must be adopted by the State, and the State 

must provide for reasonable public notice and hearing prior to adoption.  EPA cannot approve 
Measure IND-01 as part of the SIP because the District did not approve and forward IND-01 in 
time for CARB to follow the process for public consideration and State adoption required by 
CAA Section 110(1) and California Health and Safety Code Section 41650 for SIP submissions, 
and CARB failed to do so.   

 
Under 40 CFR 51.102(d), reasonable public notice in this context refers to at least 30 

days. Similarly, Health and Safety Code Section 41650 provides for a public hearing that would 
allow public comment as to whether the SIP meets the requirements of the CAA.  By resolution 
dated January 25, 2013, CARB approved the District’s 2012 AQMP and directed the executive 
officer of CARB to submit the AQMP to the USEPA for inclusion in the SIP.  However, at the 
time of the January 25, 2013 CARB action, Measure IND-01 was not part of the AQMP.  
Because the District Governing Board adopted the AQMP without Measure IND-01 on 
December 7, 2012, and in fact, did not adopt Measure IND-01 until February 1, 2013, the 
January 25 CARB action did not constitute approval of Measure IND-01 which had not yet been 
submitted to CARB for consideration.   

 
The documents attached to CARB’s February 13, 2013 SIP submittal to the USEPA 

include the December 7, 2012 resolution by the District Governing Board and the December 20, 
2012 District letter to CARB transmitting the approved SIP, which pre-dated the District 

                                                 
6 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Governing Board’s approval of Measure IND-01.  Inexplicably, without the required public 
notice or public hearing and adoption by the CARB Governing Board, the submitted SIP 
includes the addition of Measure IND-01.  Until this procedural error is corrected, and the Cities 
and the public are given the opportunity to comment at a public hearing, and CARB is able to 
properly consider proposed Measure IND-01 at such a properly-noticed public hearing, Measure 
IND-01 is not properly before the USEPA and cannot be approved as part of the SIP. 
 

C. The Many Flaws of Measure IND-01 and PR 4001 Harm Rather Than Help the SIP 
 

As a result of the above-mentioned extensive technical, jurisdictional, constitutional, 
statutory and other legal problems, inclusion of IND-01 in the SIP and attempted implementation 
through PR 4001 creates unnecessary risks of disputes and legal challenges to the AQMP and 
SIP.  The unprecedented nature and legal and jurisdictional conflicts of PR 4001 and Measure 
IND-01 require significant explanation of the legal underpinnings of the Measure.  Instead a 
single paragraph of generalities ignoring the jurisdictional conflict and lack of legal authority for 
classification of Cities as stationary sources or indirect sources was produced to justify PR 4001. 
 

Conclusion 
 

The ports of Long Beach and Los Angeles are a major economic engine for the region 
and nation. PR 4001 and the uncertainty it creates will have a substantial negative impact on the 
goods movement industry and the local economy, resulting in cargo diversion, job losses and 
business closures.  Moreover, rather than improving air quality, PR 4001  eliminates all incentive 
for voluntary participation in emission reduction efforts at the Ports that have been so successful.   
 

The Cities have a proven track record of developing and implementing appropriate and 
effective emission reduction strategies, working with the port industry and the air quality 
regulatory agencies.  Since the CAAP was adopted in 2006, essentially all of the Cities’ early 
actions have been overtaken by regulations from state, federal, and international agencies.  The 
majority of emission reductions are already being achieved by regulations.  Therefore, there is 
clearly no need for additional regulation.   
 

The Cities share the air emission reduction goals of the District, CARB, and USEPA, and 
strongly believe that the voluntary cooperative CAAP process established by the Cities remains 
the most appropriate forum to discuss technical and policy issues related to implementing 
appropriate strategies for reducing emissions from port-related sources.  There are feasible 
alternatives that would effectively ensure emission reduction goals are met, including the 
USEPA’s VMEP that would allow for the small percentage of emissions reductions needed 
beyond regulations to be credited in the SIP.  The Cities hope you will work with us to discuss 
various mechanisms, contractual or otherwise, by which the VMEP can be implemented in San 



Mr. Randall Pasek 
January 31, 2014 
Page 24 
 
 
 

  
 

 

Pedro Bay, and move forward as a possible resolution to the issues currently under discussion 
regarding PR 4001. 
 

We appreciate your consideration. Thank you. 

 

Sincerely, 

 

 
Matthew Arms     Christopher Cannon 
Acting Director of     Director of Environmental Management 
Environmental Planning    Port of Los Angeles 
Port of Long Beach      
 
 
Attachments:   
 
 January 15, 2014 Letter; Port of Long Beach and Port of Los Angeles to South Coast Air 

Quality Management District (SCAQMD); Comments on Notice of Preparation, Initial 
Study and Scope of Proposed Program Environmental Assessment 
 

 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 
Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
 

 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Richard Cameron, Managing Director, Port of Long Beach 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 

Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
Michael Christensen, Deputy Executive Director, Port of Los Angeles 

 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
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 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Governing Board Members, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 

Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, USEPA, Region 9 
 Deborah Jordan, Director, Air Division,  USEPA, Region 9 
 Elizabeth Adams, Deputy Director, USEPA, Region 9
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January 15, 2014 
 
VIA E-MAIL – bradlein@aqmd.gov 
VIA FACSIMILE – (909) 396-3324 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 
 

 
Re: Recirculated Notice of Preparation and Initial Study 

Proposed Rule 4001— Maintenance of AQMP Emission Reduction Targets 
at Commercial Marine Ports 
November 2013 

  
  SCAQMD File No. 0722013BAR 
  SCH No.:  2013071072 
 

Comments on Recirculated Notice of Preparation, Initial Study, and 
Scope of Proposed Program Environmental Assessment and 
Alternatives Analysis 

 
Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB)” and the City of Los 
Angeles acting by and through their respective Harbor Department (“COLA”, and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
responses and comments on the District’s recent “Recirculated Notice of Preparation of a Draft 
Program Environmental Assessment” (“Recirculated NOP”) and the accompanying Initial Study 
(“IS”) prepared in connection with the District’s consideration of the proposed project entitled 
“Rule 4001:  Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports” 
(the “Project” or “PR 4001”).  We appreciate that the District has extended the public comment 
period to January 16, 2014, in light of the serious and substantial issues raised by this Project and 
the original comment period scheduled over the holidays limiting stakeholder time for review. 
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This letter is organized in the following manner: 
A.  Introductory Comments 
B.  General Comments on the Recirculated NOP and Initial Study 
C.  Specific Comments on the Recirculated Initial Study 
 1.  Comments on Chapter 1 
 2.  Comments on Chapter 2 (Environmental Checklist)  
D.  Conclusion 

Additionally, the Cities’ previous comment letter on the original NOP dated August 21, 2013 has 
been attached for reference. 

A. Introductory Comments: 

We have previously commented on, and objected to, Air Quality Management Plan 
(AQMP) Control Measure IND-01 (Measure IND-01) and have expressed our grave concerns 
about the District’s rulemaking approach to craft a ostensible “backstop rule” that would be 
applicable only to the Cities and their respective San Pedro Bay Ports (“Ports”) such as that 
embodied in the new draft PR 4001.  As the District is well aware, the Cities have been 
dedicated, innovative, and effective leaders in the efforts of public agencies to improve air 
quality despite the fact that we have no regulatory authority or control over the emissions 
sources.  Working collaboratively and voluntarily with the District, our efforts have been 
successful in helping the maritime goods movement industry achieve very substantial reductions 
in emissions from the wide range of industrial and mobile sources they operate at or near the 
Ports, and we look forward to continuing to work with the District, other air regulatory agencies, 
and industry in building on these successes. 

While we appreciate that the District staff has finally released the draft text of PR 4001, 
together with the recirculation of a new NOP and Initial Study, we find that many of the 
questions and issues raised in our previous comments remain unanswered or contain the same 
deficiencies in the new description of the “Project” and the Recirculated NOP, and still fail to 
identify or address feasible alternatives to PR 4001. Therefore, we respectfully reiterate and 
incorporate by reference all of our previous comments and objections (including, but not limited 
to, our letter dated August 21, 2013, and comments on the District’s 2012 Air Quality 
Management Plan (“AQMP”) and Control Measure IND-01), in addition to our new comments 
on the Recirculated NOP and IS. 

Our responses are submitted in light of the California Environmental Quality Act 
(“CEQA”) which calls for public review, critical evaluation, and comment on the scope of the 
environmental review proposed to be conducted in response to a Notice of Preparation, including 
the significant environmental issues, alternatives, and mitigation measures that should be 
analyzed in the proposed draft EIR (or Environmental Assessment, “EA”) (14 CCR 
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15082(b)(1).)  (See, CEQA Guidelines, at Title 14 Cal. Code of Regulations, §§ 15000, et seq..)  
Since it is anticipated that the proposed Project will have substantial impacts on the Cities and 
other communities served by the Ports, it is particularly important that the scope of this proposed 
review take into account jurisdictional and legal limitations, established state and local plans and 
policies, and other potentially feasible and less-impactful alternatives to the Project.  In addition, 
it will be important to consider the impacts of the proposed Project on the important missions, 
facilities, and operations of the San Pedro Bay Ports. 

In that context, we respectfully submit the following comments regarding the 
Recirculated NOP as well as questions, concerns and objections related to the omissions of 
critical information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s Recirculated NOP. 

B. General Comments on the Recirculated NOP and Initial Study. 

1. Changed Project Title:  What is the authority of the District to change the 
proposed Project  from a “Backstop Measure for Indirect Sources of Emissions from Ports and 
Port-related Facilities” authorized by the District’s Governing Board, to a new Project title of 
“Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports”?  The 
District inexplicably no longer describes this as “a backstop measure” – although such a 
“contingency measure” concept has been the basis for District consideration of this type of 
proposed rule going back to Control Measure IND – 01 and a similar mobile source port 
backstop rule in the 2007 AQMP/SIP.  What is the significance of this change and has the 
District now moved from a backstop of the voluntary Clean Air Action Plan goals of the Cities, 
which it sold to its board, to full District regulation setting District targets for the Cities’ ports 
beyond backstopping voluntary programs?  Does this change require the approval of the 
District’s board?  In any event, the Cities repeat their strong protest of both Project concepts and 
further comment on this issue below. 

2. Changed Project Description:  The Recirculated NOP/IS cover letter 
(11/22/2013) acknowledges that “changes were made to the project description and the 
environmental analysis subsequent to release of the original NOP/IS on July 23, 2013.”  
However, the new NOP/IS fails to describe the “changes” in “the Project” and fails to describe or 
evaluate the significance of those Project changes.  We note at least a few changes between the 
previous Initial Study and this new Recirculated NOP/IS: 

(a) The Project Description now includes the draft text of the Proposed Rule.  
The new Initial Study states (p. 1-3) that the prior NOP/IS had tried to use the text of Control 
Measure IND-01 as a surrogate for the Project, because the rule language for PR 4001 had not 
been developed.  However, the draft text of PR 4001 is not the same as Control Measure 
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IND-01.  The distinct jurisdictional, legal, administrative, due process and procedural issues 
posed by the draft text of PR 4001 (as well as its semantic ambiguities) add new levels of 
complexity to the evaluation of the environmental impacts of the Project, which are not 
adequately explained or evaluated in the new Initial Study.  

As detailed below, the draft text now creates uncertainty as to how and when the 
requirements of the new PR 4001 that the Cities “take actions” would be triggered, as well as the 
scope of their obligations to act under the new Rule.  Indeed, the draft text of PR 4001 raises 
questions as to whether the Project as now described is even consistent with the Final 2012 
AQMP, the EIR for that AQMP, or with subsequently-adopted Control Measure IND-01, or 
other state and regional plans.  Most importantly, to the extent the provisions of PR 4001 vary in 
purpose and scope from Measure IND-01, they are not authorized by the AQMD Governing 
Board. 

(b) The initial Project description (and Control Measure IND-01) would have 
required “actions to be taken” [by the Cities] only “in the event that emissions from port-related 
sources do not meet the emission targets assumed in the final 2012 AQMP. Similarly,  Control 
Measure IND-01 represented that the “backstop” requirements will be triggered “if the reported 
aggregate emissions for 2014 for all port-related sources exceed the 2014 emissions targets.”  
(Final 2012 AQMP, Appendix IV-A-41.)  By contrast, however, the new Project description 
would apparently require the Cities to “take actions” in the event that “port-related sources do 
not meet or are not on track to maintain the emission targets ... for the purpose of meeting and 
maintaining the federal 24-hrs PM2.5 standard.”  The new version of the Project description 
appears to have expanded the “triggering” events, and extended the trigger period, beyond those 
events and time periods contemplated in the 2012 Final AQMP.  Accordingly, the new version of 
PR 4001 may no longer be consistent with the AQMP or with the environmental review of that 
document. 

(c) The new NOP and Initial Study changed the type of CEQA document 
from an Environmental Assessment to a Program Environmental Assessment for the Project that 
will be programmatic in nature (as described in 14 CCR 15168) rather than a project-specific 
environmental review, and suggests that the District may thereby intend to defer more detailed 
CEQA analysis to some undefined future stage of “the Project” (p. 1-2).  The District has already 
prepared and certified a Final Program Environmental Impact Report (Program EIR) for the 
2012 AQMP which was considered to be the appropriate document pursuant to CEQA 
Guidelines Section 15168(a)(3) and included a programmatic analysis of Control Measure IND-
01.  However, the District has now presented the adoption of PR 4001 as “the Project” but is still 
preparing yet another Program Environmental Assessment with the same reasoning as it did in 
the prior CEQA analysis.  It is not clear how the District believes two program-level 
environmental documents can be prepared for the same rule and when, if at all, the District may 
intend to provide such more specific “project-level” analysis as required under CEQA. 
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Moreover, this part of the new Initial Study implies a commitment that the “program 
CEQA document” would include “consideration of broad policy alternatives and program-wide 
mitigation measures.” (id.).  However, the new Initial Study fails to identify or discuss any such 
“policy alternatives” or “program-wide mitigation measures” and gives no indication that the 
scope of the eventual EA will in fact include any such policy alternatives or mitigation measures. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed very similar concerns over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
Final Program EIR, the District represented that: “The exact impacts resulting from the 
particular methods that will be used under Control Measure IND-01 can only be determined in 
the future as the measure is developed into a rule or regulation and adopted.”  The District also 
committed, in its response to the same comment #504 in the AQMP Final Program EIR, that 
“further details regarding the future requirements [a Rule implementing Control Measure IND-
01] will be determined more appropriately during the rule development process.” 

The new Initial Study indicates that the District may be reneging on these commitments 
to provide the necessary analysis of “the exact impacts” of PR 4001 “during the rule-
development process, in violation of CEQA and in violation of the District’s own Rule 110. 

(d) The District also appears to have made other subtle changes to the Project 
Description, without announcement, which are not consistent with Control Measure IND-01, 
and which may have potentially significant – but unaddressed -- impacts.  For example: 

i. The new Initial Study has changed the description of the Project from 
adoption of a “backstop measure” to the adoption of “backstop 
requirement” and has made other changes to the Project which are not 
consistent with Control Measure IND-01 as adopted (p. 1-1.)  Control 
Measure IND-01 provides a description of the Cities’ successful Clean 
Air Action Plan (CAAP) and its various emissions reductions goals.  
“This AQMP Control Measure is designed to provide a “backstop” to 
the Ports’ actions to provide assurance that, if emissions do not 
continue to meet projections, the Ports will develop and implement 
plans to get back on track, to the extent that cost effective and feasible 
strategies are available.” (Final 2012 AQMP Appendix IV-A, page 3)  
The Proposed Project describes its purpose as:  “The purpose of the 
rule is to establish actions to be taken in the event that emissions from 
port-related sources do not meet the emission targets assumed in the 
Final 2012 Air Quality Management Plan for the purpose of meeting 
the federal 24-hour PM2.5 standard in 2014 and maintenance of 
attainment in subsequent years.”  (PR 4001, Section (a))  The proposed 
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Project has eliminated the references in its Board-adopted IND-01 to 
backstopping the Ports Clean Air Action Plan targets to the extent cost 
effective and feasible strategies are available and replaced with a 
traditional regulation by the District to meet District-set targets. 

ii. The new Initial Study has apparently changed the District’s concern 
from assuring “the attainment demonstration” for 2014 PM2.5 
emission targets (as embodied in the 2012 AQMP) to add 
“maintenance of the air quality standard in subsequent years.” (p. 1-
1.)  This change in the Project appears to add a new undefined and 
open-ended element into the Project, not consistent with the District’s 
adopted Control Measure IND-01. 

(e) Changed Definition of “Feasible Control Strategy:”  The draft text for 
the new PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Control 
Measure IND -01 as adopted by the District Board.  Instead, the draft of PR 4001 (at Paragraph 
(c)(1)) and the new Initial Study have changed the limitations on the proposed obligations of the 
Cities to achieve additional emission reductions under PR 4001.  Previously, the Project was 
described as requiring the Cities to “propose additional emission reduction methods ... [but only] 
to the extent cost-effective strategies are technically feasible and within the Ports’ authority.”   
However, new PR 4001, and the new Initial Study (p. 1-1) have inexplicably omitted (at several 
points) the prior limitation on the Cities’ potential obligations to measures that are “technically 
feasible.”  Again, these subtle changes in the Project description are not consistent with the text 
of IND-01 or any other legal or regulatory authority identified by the District in the new Initial 
Study.  The Initial Study should address (i) whether these changes have been authorized by the 
District’s Board, and (2) what potential environmental impacts (as well as socio-economic 
impacts) may arise from the changes in the concept of “feasible control strategies.” 

(f) The District should clearly identify all other “changes” in the Project. 

Other comments on the flawed “project description” are set out in Section C(1), 
below. 

3. Changed Environmental Analysis:  We appreciate that the Recirculated NOP/IS 
has expanded the range of environmental subjects which it now acknowledges may be subject to 
the proposed Project’s significant adverse environmental impacts, perhaps partly in response to 
our previous comments.  However, the scope of the proposed environmental analysis still does 
not take into account all of our concerns and still fails to comply with CEQA, e.g., by failing to 
identify potential significant environmental impacts, failing to propose a range of feasible 
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alternatives, and failing to evaluate reasonable mitigation measures.  We therefore reiterate our 
prior comments on the scope of the proposed EA. 

4. Reiteration and Incorporation of Prior Comments:  The new NOP/IS states 
that it “replaces the July 23, 2013 NOP/IS” and that there will be no District responses to 
previously-submitted comments.  We recognize that the Recirculated NOP purports to reflect 
changes made, in part, to previously submitted comments on the July 2013 NOP/IS.  However, 
the new NOP/IS does not take into account all of our previous comments nor do the changes 
made in the new NOP/IS necessarily reflect or satisfy the requests made in our previous 
comments.  Accordingly, we incorporate and include our previous comments as detailed in our 
letter dated August 21, 2013. 

5. Failure to Adequately Identify and Include Feasible Alternatives:  The 
Recirculated NOP/IS still fails to comply with CEQA’s requirements for identification and 
consideration of all feasible project alternatives.  Like the original IS, the new IS fails to identify 
a single “alternative” to the District Board’s adoption of PR 4001.  The superficial mention of 
“alternatives” on page 1-15 of the IS merely recites the legal obligations of the District to 
“discuss and compare” a range of “reasonable alternatives” to the proposed Project.  This fails to 
fulfill the “scoping” purpose of an Initial Study.  The District should analyze, among a range of 
alternatives, a collaborative Memorandum of Agreement between all of the stakeholders, as 
previously suggested by the Cities and recommended by the District to its Board (which speaks 
well to its feasibility as an alternative).  The District should also evaluate the use of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which was developed for voluntary emission reduction programs of the sort outlined in the 
CAAP.   

“The scoping process is the screening process by which a local agency makes its initial 
determination as to which alternatives are feasible and merit in-depth consideration, and which 
do not.” (Goleta II, supra, 52 Cal.3d at p. 569; see Guidelines §15083.)  It involves 
“consult[ation] directly with any person or organization [the lead agency] believes will be 
concerned with the environmental effects of the project” in hopes of “solv[ing] many potential 
problems that would arise in more serious forms later in the review process.” (Guidelines, § 
15083.)”  “The determination of whether to include an alternative during the scoping process is 
whether the alternative is potentially feasible (Mira Mar Mobile Community v. City of Oceanside 
(2004) 119 Cal.App.4th 477, 489 (Mira Mar)), and the EIR “is required to make an in-depth 
discussion of those alternatives identified as at least potentially feasible.” (Sierra Club v. County 
of Napa (2004) 121 Cal.App.4th 1490, 1505, fn. 5].)”  (South County Citizens for Smart Growth 
v. County of Nevada (3d Dist. 2013) 221 Cal.App.4th 316, 327 (South County.) 

“A lead agency must give reasons for rejecting an alternative as ‘infeasible’ during the 
scoping process (Guidelines, § 15126.6, subd. (c)), the scoping process takes place prior to 
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completion of the draft EIR. (Gilroy Citizens for Responsible Planning v. City of Gilroy, supra, 
140 Cal.App.4th at p. 917, fn. 5; Guidelines, § 15083.)”  (South County, p. 328.)1 

The Initial Study also uses the wrong legal standard in its passing acknowledgement of 
the District’s duty to consider alternatives:  the Initial Study must identify “potentially feasible” 
alternatives (“feasibility” is a defined, and critical, term under CEQA), rather than “reasonable” 
alternatives (as mis-stated in the IS on page 1-15.) 

6. Deficient Initial Study:  The CEQA Guidelines contemplate that an Initial Study 
is to be used in defining the scope of environmental review (14 CCR §§ 15006(d), 15063(a), 
15143.)  However, as a result of the omissions, inconsistencies, and deficiencies in the Initial 
Study, the District’s proposed scope of environmental assessment for this Project will be unduly 
narrowed and limited, and is likely to erroneously exclude issues, feasible alternatives, and 
mitigation measures from the proposed Environmental Assessment.  (More detailed comments 
on the deficient Initial Study are set out in Section D, below.) 

As detailed below in Section C, the new Initial Study does not provide the information, 
potentially feasible alternatives, evidence, or analysis required by the CEQA Guidelines (14 
C.C.R. §15063, subd. (d)): 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting;  

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . .   

(4) A discussion of ways to mitigate the significant effects identified, if any;  

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls;  

(6) The name of the person or persons who prepared or participated in the initial 
study.”  

                                                 
1 “Differing factors come into play when the final decision on project approval is made; at that juncture the 
decisionmaking body evaluates whether the alternatives are actually feasible. (Guidelines, § 15091, subd. (a)(3).)  
“[T]he decision makers may reject as infeasible alternatives that were identified in the EIR as potentially feasible.” 
(California Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 981.)” (South County, p. 327.) 
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An Initial Study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or Project 
approval  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”) 

7. Request for Correction and Recirculation of Corrected NOP and IS: 

For the multiple reasons summarized above, and detailed below, it is essential that the 
Recirculated NOP and Initial Study be withdrawn and further revised and corrected in order to 
properly fulfill their role in seeking meaningful public input on the appropriate “scope” of the 
proposed environmental assessment for the Project.  A more accurate, complete, and CEQA-
compliant Initial Study that addresses specific project-level impacts should be prepared and 
released for public review, along with a new set of public meetings, to provide the public with 
sufficient time and opportunity to comment on the scope and adequacy of the revised NOP/IS. 

The District has already commenced its Rule- development process.  It appears from the 
District’s records that District staff has already committed to the District Board that the Proposed 
Rule will be adopted in April of 2014.  District documents also indicate that District staff has 
further committed to shortly thereafter embarking on revisiting and changing the emissions 
targets that are the subject of this Proposed Rule, likely placing even more burdensome 
requirements on the Cities  It is imperative, not only for Due Process reasons but also for reasons 
of sound public policy, meaningful community input, and well-informed decision-making, that 
the District provide adequate, complete, and accurate information – and time -- to allow the 
Project to be fully vetted before it is rushed to the District’s Board for consideration.    

It is therefore respectfully urged that the Recirculated Initial Study (and the related 
NOP) be recalled, corrected, and again be recirculated for public review and comment as 
corrected before the District proceeds with any further action in connection with the 
proposed Project. 

The comments on the Recirculated Initial Study included in this letter are organized in 
the same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
in Section C, below, followed by comments on “Chapter 2 – Environmental Checklist” in 
Section D.  The comments are limited to those matters which appear in the Recirculated Initial 
Study, but we reserve the right to provide further comments in the event that additional or 
different information about the proposed Project becomes available. 
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C. Specific Comments on the Recirculated Initial Study: 

 1. Chapter 1 of the Initial Study -- Inadequate “Project” Description. 

 (a).  Deficient “Project Description” – In General 

“A correct determination of the nature and scope of the project is a critical step in 
complying with the mandates of CEQA.”  (Nelson v. County of Kern (2010) 190 Cal.App.4th 
252, 267).  

The initial study must include a description of the project.” (City of Redlands, supra, 
96 Cal.App.4th at pp. 405–406, fns. omitted.)  An accurate and complete project 
description is necessary to fully evaluate the project’s potential environmental effects. 
[Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.)  (Id.) 

As noted above (Section B(2)), the District’s cover letter for the Recirculated NOP states 
that “the Project” has been changed, and that the Project description has been “changed.”  
However, the Recirculated NOP and Initial Study do not explain the “changes” in the Project, 
and they still fail to provide an accurate and complete description of the Project as mandated by 
CEQA. The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.   

The Initial Study fails to describe additional planned or reasonably foreseeable activities 
or actions by the District (e.g., changes to emissions targets) or by other agencies in response to 
or associated with the proposed Rule, or to address cumulative impacts of this proposed Project 
in light of other related actions and plans. 

The Initial Study suggests, instead, that the intent of PR 4001 would be to delegate the 
District’s responsibilities for regulating or reducing emissions of NOx, SOx, and PM2.5 air 
emissions to other agencies, specifically the officials governing the ports of Long Beach and Los 
Angeles.  The Initial Study further appears to imply that any informed public discussion and 
environmental review on this course of action be deferred until those other agencies attempt to 
“comply” with the District’s Proposed Rule 4001 at some point in the future.  Such an approach, 
however, is inconsistent with and in violation of many fundamental rules and policies required 
by CEQA (e.g., failure to identify and analyze the entire project, improper project 
“segmentation,” improper deferral of impact analysis and mitigation, failure to identify and 
evaluate potentially feasible project alternatives, etc.) 

The absence of such a clear description of the proposed Project inherently prevents the IS 
from facilitating meaningful review and analysis of the proposed “Project,” and violates the 
requirements of CEQA.  (See, e.g., CEQA Guidelines, 14 CCR § 15124;  Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.)  
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The Initial Study falls far short of these requirements in describing the proposed Project, 
and thus falls short of serving the “public awareness” purposes mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency’s action.  
(Silveira v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.)  
‘Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal’s benefit against its environmental cost, 
consider mitigation measures, assess the advantage of terminating the proposal . . 
. and weigh other alternatives in the balance.’ (County of Inyo v. City of Los 
Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino, supra, 96 Cal. App. 4th at pp. 
407–408.) 

In sum, the Recirculated NOP/IS still erroneously limits the scope of the required 
environmental analysis and calls for impermissible speculation or impossible prescience on the 
part of the Cities or other members of the concerned public to undertake effective analysis of the 
proposed Project, or to provide meaningful comments as to the scope of review of the Project, 
until and unless the District provides an adequate and complete description of the “Project.” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project. 

While the CEQA Guidelines do not specifically define “environmental setting” with 
regard to an initial study, they do explain, in regard to EIR preparation, that the “environmental 
setting” must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced,  from  both  a  local  and  regional  perspective.  This  environmental  setting  will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.” (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The  Initial  Study  here  improperly  fails  to  describe “the  entire  Project”  and  fails  to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

Since the Project also contemplates the possibility of future discretionary actions and 
measures on the part of the Cities, if compelled under PR 4001, which may in themselves have 
additional, not-yet-identified environmental impacts, the Initial Study should call for the scope of 
the EA to be expanded to include such issues. 

The scope of the environmental review conducted for the initial study must include the 
entire project. (Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 
155 Cal.App.4th 1214, 1222.) Thus, a correct determination of the nature and scope of the 
project is a critical step in complying with the mandates of CEQA.  (Nelson v. County of Kern, 
supra, 190 Cal.App.4th at 267.) 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails, however, to address or to provide information and 
analysis relating to the environmental impacts of the anticipated “subsequent approvals,” 
“discretionary permits” and amendments to the Cities’ plans and regulations that appear to be 
proposed as parts of the Project, or the physical environmental effects of social or economic 
impacts that may result from those anticipated changes in land use regulations. (Guidelines § 
15063.)   Such anticipated and intended actions by other governmental agencies thus appear to be 
part of this Project, and must be identified and evaluated in the Project EA, along with their 
potential impacts.  As such, we reiterate our prior comment on the Draft 2012 AQMP Program 
EIR dated October 22, 2012 where it is stated that the District has failed to fully disclose the 
details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA analysis. 
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Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.   Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project.  Additionally, the Initial Study contemplates impacts beyond the Harbor Districts 
but does not specifically define these areas nor the applicable land-use regulations. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 48 
Cal.4th  310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)    The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used. 
In  many  places  the  Initial  Study  compares  the  anticipated  “impacts”  of  adopting  proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (2013) 57 Cal.4th 439, 451-52 indicates that the 
baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”, it does 
not detract from the rule that the Initial Study must accurately and consistently describe the 
baseline being used.  Nor does it permit the use of “future conditions” in the absence of a 
showing of unusual circumstances.   The Initial Study in this case does neither. 

For each of these fundamental reasons, the Recirculated NOP/IS should be rescinded in 
order that it may be revised, completed and corrected to meet CEQA requirements. 
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(b) The Initial Study Improperly Fails to Identify or Address Alternatives to the 
Proposed Project: 

As noted above, CEQA requires that an Initial Study identify a range of “potentially 
feasible alternatives” to the proposed project which are to be more carefully analyzed in the draft 
environmental study.  ( 14 CCR § 15083;  “The determination of whether to include an 
alternative during the scoping process is whether the alternative is potentially feasible (Mira Mar 
Mobile Community v. City of Oceanside (2004) 119 Cal.App.4th 477, 489.) 

However, the new Initial Study totally fails to identify any alternatives for study in the 
eventual EA.  Instead, it merely “commits” the District to “discuss and compare alternatives” in 
the future, as part of the Draft EA.  This is insufficient.  The Initial Study also suggests the 
District is looking to the public or other agencies to identify “alternatives”  during  the  scoping  
process.  The Cities previously (January 2013) submitted such a potential alternative to PR 4001, 
in the form of a proposed Memorandum of Agreement.  The District Board directed District staff 
to follow up and confer with the Cities on that approach.  Nevertheless, it is not even mentioned 
in the Initial Study.  Additionally, the EPA’s long-established VMEP program is not considered 
as an alternative although it was developed for this very purpose. 

If the District is authorized to prepare a PEA, rather than an EIR, the PEA must at least 
comply with Guideline Section 15252.  Section 15252(a) requires that a substitute document, 
like a PEA, must include at least – a description of the proposed activity, and “alternatives to 
the activity and mitigation measures to avoid or reduce and significant or potentially significant 
effects that the project may have on the environment.” 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001.  

As an example, an analysis should be conducted of the grant funding that would be 
available under the No Project Alternative that would not be available if the proposed Project 
constitutes regulation, and the environmental impact if grant funding necessary to make certain 
actions economically feasible is no longer available under the proposed Project.  If the District’s 
position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 
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Due to the District’s failure to satisfy this CEQA requirement of alternatives 
development, the Cities direct the District to review the feasible alternative to the Project set 
forth in their January 16, 2014 letter to the United States Environmental Protection Agency 
Region 9, copied to the District.  The Cities have noted the problems with including Measure 
IND-01 in the California State Implementation Plan (SIP) and recommended to the US EPA to 
instead apply as an alternative, the Voluntary Mobile Source Emission Reduction Program 
(VMEP) to grant SIP credit for the small percentage of emission reductions that are not already 
achieved by other regulations.  The VMEP can work with or similarly to the memorandum of 
agreement approach that was suggested by the Cities to the District as an alternative to Measure 
IND-01 last year.  One additional alternative would be for the District to formulate its own 
“backstop” measures and strategies for addressing any shortfall in emission reduction targets, 
relying on the District or CARB regulatory authority, expertise and resources, rather than 
pursuing proposed Rule 4001, which appears to be an attempt to solely rely upon the Cities, 
which lack regulatory authority or control over the actual sources, or use of the EPA’s VMEP. 

(c) Comments on the District’s new Proposed Rule 4001: 

The “project description” in the Recirculated Initial Study includes the draft text of PR 
4001, at Appendix B.  Notwithstanding the inclusion of a draft of the text of the proposed Rule, 
the “project description” remains incomplete and deficient.  The Initial Study does not provide 
an adequate description of how the proposed Rule would work in practice (as distinct from the 
superficial summary of the text at pages 1-7 through 1-10) or how it would be likely to impact 
the Cities, the tenants and users of the Ports, and the surrounding communities and 
environments.  The Cities anticipate the submission of additional, more detailed, comments on 
inconsistencies and problems raised by the draft text of PR 4001 itself and additional questions 
and concerns about the District’s “rule-making” process. 

Other deficiencies and questions about the draft text of PR 4001 include the following: 

What Is the District’scLegal Authority for PR 4001? 

The new Initial Study asserts that if the “backstop requirement” of PR 4001 “becomes 
effective,” then the new Rule would require the Cities to submit an Emissions Reduction Plan “to 
address the emission reduction “shortfall.””  Under what legal authority does the District believe 
that its proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and 
the Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular 
ways to achieve District objectives? 

The new NOP continues to dodge the questions (previously raised) about the District’s 
legal authority – if any – to adopt PR 4001 or to compel the Ports to participate in the new 
backstop planning process contemplated by the rule.  The NOP includes only the perfunctory 
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assertion that PR 4001 would “implement Control Measure IND-01” – as though that were an 
independent and sufficient source of authority.  However, even the District’s Final 2012 AQMP 
document acknowledges that it confers no new authority on the District, and CEQA similarly 
cautions that it confers no new or additional legal authority on agencies independent of the 
powers granted to the agency by other laws.  (Guidelines, sec. 15040(b).) 

Moreover, as noted previously, to the extent that the draft of PR 4001 is not consistent 
with the Control Measure IND -01 as approved by the District’s Board, it is unauthorized. 

The source of the District’s purported legal authority for processing this PR 4001 is 
important for determining whether or not the District may claim to be acting within the scope of 
the District’s “Certified Regulatory Program” – and thus outside of CEQA.  The CEQA 
Guidelines limit that “certified regulatory program” exemption to “that portion of the regulatory 
program of the SCAQMD which involves the adoption, amendment, and repeal of regulations 
pursuant to the Health & Safety Code.”  (Guideline, sec. 15251(l).) 

If the NOP/IS seeks to justify the District preparing an environmental assessment under 
its “certified regulatory program” rather than an EIR under CEQA, then the District should 
clearly demonstrate that the PR 4001 would be enacted pursuant to some specific statutory 
authority in the Health & Safety Code. 

The District previously sought to characterize Control Measure IND-01 as an “indirect 
source rule.”  The current references to proposed Rule 4001 in the NOP/IS have omitted all 
mention of an “indirect source rule.”  However, the new Initial Study does not cite any authority 
the District is relying on for its processing of the proposed Rule.  This should be corrected so that 
the public can perceive and comment on whatever “legal authority” may be invoked by the 
District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?   If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not 
permitted to do indirectly that which they are prohibited from doing directly]; Graber v. City of 
Upland (2002) 99 Cal.App.4th 424, 434 [same].) 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority raises more questions than it answers.  (Note also 
the new Initial Study, and PR 4001, no longer disclaim any intent to require the Cities to adopt 
measures that are not “technically feasible.” )  Whatever types of “emissions reduction plans” 
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may be anticipated by PR 4001 should be identified by the District in the NOP/IS so that the 
feasibility and legality of such approaches can be evaluated as part of the environmental 
assessment for the Project.  (The new Initial Study omitted the examples of ‘control strategies’ 
that had been in the previous Initial Study.) 

On What Basis Would PR 4001 Impose “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.” 
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 

Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.   

Moreover, if there were to be a “shortfall” in attaining the targets, it could well be due to 
factors not caused or controlled by the Cities, and not due to any actions or derelictions on the 
part of the Cities or their tenants or users.  Would uncontrollable/unforeseeable factors resulting 
in all or part of a shortfall be excluded from whatever obligation may be imposed on the Cities? 
Would it be required/permitted that any such “shortfall” be allocated to sources or causes bearing 
some actual responsibility for the lack of attainment?  How would any shortfall be “allocated” 
between the Cities?  

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

What is meant by an “Emissions Shortfall”? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
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be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

The term “shortfall” first appears in the Proposed Rule in (d)(1)(A), where it appears to 
call for a Plan to report on progress in “meeting the shortfall” but that seems logically 
inconsistent with the structure of the Proposed Rule, i.e., the District can’t require the Ports to 
submit an emissions reduction plan unless and until the annually-reported emissions reductions 
“show that the percent reduction in PM2.5 from the baseline emissions is less than the reduction 
target of 75%” (Para (e)(1)B).)  So there would not be any “shortfall” identified until that time; 
and therefore it would seem premature and illogical to require the Ports to submit a Plan that 
“reports the progress in meeting the shortfall” that was just identified.? 

To the limited extent the PR 4001 describes the shortfall that might trigger the need to 
prepare a Plan, the provisions for annual estimating or reporting of the emissions appear 
imprecise and vague.   Para (f) appears to contemplate that once a ‘shortfall’ had been 
determined in one year, then the District could demand a Revised Plan in following years if 
targets are still not met; but what happens if the shortfall is “corrected” in subsequent years and 
targets are again being met?  

Does an Emissions Reduction Plan, once required by the District, ever go away? 

On What Authority Would the District Purport to “Revise the Reduction Target”? 

The new Initial Study reports (p. 1-8) that PR 4001 (e)(2) purports to require the 
District’s Executive Officer to review the reduction target before July 2017, and to “develop a 
proposed amendment to Rule 4001...” that would “revise the reduction target as necessary to 
conform to the 2016 AQMP reduction target.” 

By what authority would these targets be “revised” in the future?  Under what objective 
standards?  What public process would the Executive Officer need to follow in order to 
“develop” a proposed “amendment” to PR 4001?  How would such a “moving target” affect the 
Cities and what environmental impacts would be possible consequences of such “revisions”? 

Does PR 4001 Provide a Clear and Feasible Process for Cities to Develop a “Plan”? 

Para (f) (E) would require that “the Plan shall be approved by the Board of Harbor 
Commissioners” at each Port, and would require the Port to conduct at least one “public 
meeting” ... but is this an improper attempt by the District to control and dictate the exercise of 
discretion” conferred on the Board of Harbor Commissioners?  The Board of Harbor 
Commissioners may in fact disagree that a plan is required or may exercise its own discretion, as 
required by law, that it cannot commit expenditures to a program desired by the District.  Under 
what authority can the District’s Executive Officer, acting alone without even District Governing 
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Board authority, disapprove a plan or compel a plan to be approved by the Cities’ own governing 
authorities?  What is the District’s intended mystery penalty or consequence, which the proposed 
Project still has not revealed to the cities and the public in PR 4001? Furthermore, discretionary 
action by the Boards of Harbor Commissioners requires compliance with CEQA.  What type of 
CEQA review would be triggered for the emission reduction plans if the Program Environmental 
Assessment being prepared by the District is only programmatic in nature and how is the timing 
for either a consistency review or project-specific analysis, if warranted, accounted for in PR 
4001?  

Would PR 4001 Create Violations of Due Process? 

The draft of PR 4001 raises several questions regarding apparent violations of Due 
Process:  

Para (f)(2)(B) -- the District’s Executive Officer would be given nearly unfettered 
discretion to “disapprove” a Plan submitted by the Cities? 

There must be some requirement at least that the Executive Officer must make “findings” 
of “non-compliance” with some provision of (f)(1) of the Rule, based on some objective 
standards. 

What would be the procedure if the Cities submitted a Plan, and the District (either by its 
Executive Officer or its Hearing Board) “disapproved” the Plan (per Para (f)(2)(C))?  The Port 
would apparently be required to submit a Revised Plan within 60 days of the disapproval.  But 
what about the Harbor Commissioners holding a new “public meeting” for input on the Revised 
Plan?   And would there be any time or procedure for the Harbor Commissioners to consider and 
approve a new Revised Plan and comply with CEQA within that arbitrary 60 day time frame? 

At the end of Para (g)(2) is the threat again that if the District Board denies the Port’s 
appeal from a “disapproval” of the Port’s emissions reduction plan, then the “Ports shall comply 
with ... [or subparagraph (f)(2)(F)]” -- which means the Port shall be self-confessed as “in 
violation” of the Rule?  This would appear to inflict a denial of Due Process on the Cities. 

Variance:  PR 4001 must provide more detail as to what is meant by Para (g) - petitioning 
for a “variance” ?  What are the criteria?  What would the process be?  What would be the effect 
of the District granting a variance? 

How Would the District Determine the “Consequences” for “Violation” of PR 4001? 

By what authority would the District sit in judgment as to the sufficiency of the Cities’ 
efforts to manage activities and uses of the Ports?  What might the consequences be if a City 
were to be deemed to be “in violation” simply because the District may choose to “disapprove” a 
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Revised Plan, and by what legal authority would the District purport to sanction the Cities in the 
event of some perceived “violation”? 

By what objective standards would the District judge the sufficiency of any plans or 
measures proposed by the Cities to achieve the emission reduction targets? 

What is the consequence of disapproval of a City plan by the District?  The rule should 
provide more detail at Para (f)(2)(F) (iii) -- what is meant by the obscure reference here that the 
Ports “shall be in violation of this Rule... “?    

Does PR 4001 Provide for Judicial Review of District Actions? 

Should the Rule make provision for judicial review of the actions of the District in 
enforcing or interpreting the Proposed Rule?   

As drafted, PR 4001, at Para (h):  “Severability” appears to contemplate that a “judicial 
order” could hold some provision of the Rule to be invalid?  Otherwise the Rule is silent on 
Judicial Review. 

Are the Cities Supposed to Regulate Off-Site “Sources”? 

The Initial Study indicates (p. 1-4) that the District anticipates that the “control 
strategies” contemplated by this Project “may potentially include” measures for the Cities to 
adopt and implement policies or programs extending beyond their jurisdictions or to try to reduce 
emissions from sources not entering onto port properties.  What does this mean?  By what legal 
authority might the Cities try to regulate off-site sources that do not come within the jurisdiction 
of the respective Harbor Commissions?  (Municipal police power authority may generally be 
exercised only within the territorial boundaries of their jurisdiction, and the Boards of Harbor 
Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off- 
site “sources?” 

How Does the District Contemplate Funding of Backstop Measures? 

The draft of PR 4001 implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.   Would 
such funding be provided by the District?  What other “funding” sources are contemplated?   

The conversion of the Cities’ voluntary programs into PR 4001 as a district regulation 
and potentially state and federal law if adopted into an approved SIP, will impose constitutional 
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or common law “gift of public funds” restrictions on federal and state grant funding currently 
relied upon by the Cities for emission reduction activities under their CAAP. 

To the extent the District expects the Cities to fund future programs, this demonstrates a 
lack of understanding of the Cities’ own governmental authority and obligations.  The Boards of 
Harbor Commissioners of the Cities are trustees for the Tidelands Trust funds they are entrusted 
to manage and have specific legal obligations to meet, including promotion of maritime 
commerce, navigation and fisheries and keeping their budgets in balance amidst a current global 
shipping economy with many dynamic and threatening competitive pressures to retain market 
share.  By what authority may the Harbor Commissioners impose taxes, assessments, and 
charges on users of the Harbor  Districts,  given  the  restrictions  of  various  state  laws,  
including, among others, Proposition 26? 

(d)  Specific Comments and Questions re “Project Description” and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the new Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

(i) Erroneous Characterization of Existing Emission Reduction Requirements:  The 
Introduction states, in the first sentence of the third paragraph on page 1-1, that Control Measure 
IND-01 “...does not call for additional emission reductions beyond those realized with existing 
regulations and emission reductions programs implemented at the Ports to date.”  This is an 
untrue statement.  The CAAP is only a planning document which specifically provides for 
discretionary future decisions to be made regarding implementation by each of the Cities’ 
respective Board of Harbor Commissioners, and the resolution adopting the CAAP update states: 

The CAAP is a living document intended to establish a process to 
develop solutions, not a static document binding the Ports to 
particular future actions….The CAAP is a planning document that 
identifies goals and potential implementation strategies to guide 
further actions, and as such does not constrain the discretion of 
either Board of Harbor Commissioners with respect to any 
particular action.2  

                                                 
2 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the City of Los 
Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor Commissioners of the City of 
Long Beach on November 22, 2010. 
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Not all individual Board actions that may be required in order to achieve the CAAP’s 
goals and activities have been adopted; in fact, many of these goals were stretch targets with 
uncertainty as to whether they could be achieved.  Control Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future discretionary, quasi-legislative actions 
that create potentially-conflicting authorities between the District, as regulator, and the Cities, as 
independent governmental agencies regulated by the District, so as to force the Cities to exercise 
their discretionary police power authority in a particular way.   The Constitution does not permit 
such usurpation of the Cities’ authority. 

(ii)  Misleading and Inaccurate References to “Port-Related” Sources of Emissions:  The 
new Initial Study and Recirculated NOP continue to describe PR 4001 in the misleading context 
of “port-related sources” of PM2.5 emissions, and as ensuring that emissions from “port-related 
sources” meet the targets included in the Final 2012 AQMP.  The term “port-related sources”, 
however, is not used in the federal Clean Air Act (“CAA”) or Health &Safety Code.  As 
described in the NOP, “port related sources” are mobile and vehicular sources (“ocean-going 
vessels, on-road trucks, locomotives, harbor craft, and cargo-handling equipment”).  Those 
actual “sources” of emissions are distinct from the geographic area in which they operate and are 
generally and comprehensively regulated by other State and federal agencies, not regional air 
quality districts. 

The District’s continued references to “port-related sources” of emissions are misleading 
and are no more accurate or descriptive than would be similarly generic references to “coastal-
related sources” or “County-related sources” or “Air District-related sources” of emissions. 

(iii).  Misleading Failure of the Project to Limit the Cities’ New Obligations to 
“Technically Feasible” Measures:  The previous Initial Study for PR 4001 at least made it clear 
that the District only intended to require the Cities to propose additional emission reduction 
methods for vessels, trucks, locomotives, etc., “to the extent cost-effective strategies are 
technically feasible and within the Ports’ authority.”  (Similar limitations on the Cities’ new 
obligations under the proposed ‘backstop measure’ are included in IND-01.)  However, the new 
Initial Study no longer includes any limitation to “technically-feasible” measures that could be 
required of the Cities (p. 1-1.)  This omission creates uncertainty about the District’s intentions 
as to the scope of PR 4001, i.e. whether it might be construed to be a “technology-forcing” 
regulation or not. 

(iv).  Inconsistent or Uncertain Emissions Reduction Targets.  The Introduction states, in 
the last paragraph beginning on Page 1-1, that the emission targets for “port-related sources” are 
those assumed in the 2012 AQMP emissions inventory.  The draft text of PR 4001 now purports 
to define “emissions target” by reference to page IV-A-36 of Appendix IV to the Final 2012 
AQMP.  The Cities raised questions during the Measure IND-01 adoption process regarding the 
District’s calculation of these targets, which are different from the emissions targets set under the 
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CAAP. Although the specific emission targets of the proposed Project do not appear at all in the 
NOP (which omission itself is a defect), the District has verbally advised the Cities and a 
working group on August 8, 2013, that the Rule will be such as to be triggered on set emission 
targets for 2014 and 2019.  Those comments, however, left the Cities and working group 
participants with many questions about how the District set the emissions inventory, particularly 
for 2019, which was not in the CAAP.  These examples are provided to illustrate that the Initial 
Study’s description of the applicable emission reduction targets to be covered by PR 4001 are 
uncertain, or inconsistent. 

P. 1-4 - Project Location 

The new Initial Study provides no finite “project location.”  It again refers to the 
District’s jurisdictional boundaries. It then states that “PR 4001 would apply to POLA and 
POLB, both of which are located within Los Angeles County.”  It is unclear if this was an 
attempt to state that the Project location would be Harbor Districts of the Cities.  The lack of 
clarity regarding the Project location is further compounded by the Rule’s reference to “sources 
not entering Port,” and by a new but vague reference to the effect that the unidentified “strategies 
proposed by the Ports” under compulsion of PR 4001 could extend the “project location”  
beyond Los Angeles County. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the two Ports? It remains unclear from this description whether the Project 
may have impacts or foreseeably result in actions being taken outside the geographic areas of the 
two ports.  This  may  have  jurisdictional  implications  which  cannot  be  evaluated  without 
additional information. 

Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in 
the Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-5 – Project Background 

The new Initial Study appears to recognize that distinct “emission sources at the Ports” 
such as vehicles, engines, ships, trains, trucks and other cargo-moving equipment operated by 
distinct tenants, users, and visitors of the ports are the intended targets of the Project’s emission 
reductions requirements.  It also acknowledges that the Ports themselves adopted the San Pedro 
Bay Ports Clean Air Action Plan (“CAAP”) in 2006, and further that emissions from these so-
called “port-related sources” have been “substantially reduced since 2006” as a result of 
collaborative and voluntary programs and regulations developed by both Ports.  (p. 1-6). 
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These acknowledgements raise again the question of the need or justification for the 
Project, or for the attempt by the District to foist the responsibilities for regulating emissions 
from such mobile or vehicular sources of emissions from state and federal agencies onto the 
Cities. 

Also, on Page 1-6, the new Initial Study states that the intent of PR 4001 is to “provide a 
backstop to the Ports’ actions” in case emission reductions “from port-related sources do not 
meet or are not on track to maintain the emissions targets...”  This appears to be an unauthorized 
change in the Project description and is not consistent with IND-01.  Also, notion that the 
District would be empowered by PR 4001 to enforce sanctions against the Cities if the District 
somehow deems that they are “not on track” to maintain targets is ambiguous, and without 
objective standards or legally-necessary procedural protections. 

Pp. 1-11  -- Technology Overview/Implementation Strategies 

The new Initial Study refers to some emission reduction strategies included in the CAAP, 
but the Initial Study does not explain how these may relate to proposed Rule 4001, or whether 
they should be considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff changes” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant programs.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Feasibility:  The new Initial Study abjures any consideration of technical feasibility or 
other concepts of “feasibility” despite CEQA’s recognition of feasibility as a critical limitation 
on environmental regulation.  The scope of the EA should be expanded to address the legal, 
technological and economic feasibility of the seven bulleted items listed in this section. 
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2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments on the Environmental Checklist 

The Recirculated NOP/IS relies on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the Project 
is adopted and implemented.  This is insufficient under CEQA, and under the District’s own 
rules.    (SCAQMD  Rule  110;  City  of  Redlands,  supra,  96 Cal.App.4th at 408-09; Sundstrom 
v. County of Mendocino (1988) 202 Cal.App.3d 296). 

The new NOP includes many statements that the PEA will rely on “conservative 
assumptions” about the possible environmental impacts of the Proposed Rule.  Reliance on any 
assumptions in CEQA analysis is unsound, and if assumptions are to be used, the District must 
explain why it would rely on “conservative” assumptions about the scope of impacts.  

Furthermore, it is contrary to the District’s response to comment #5-4 in the Final 
Program EIR, which indicates that “[t]he exact impacts resulting from the particular methods that 
will be used under Control Measure IND-01 can only be determined in the future as the measure 
is developed into a rule or regulation and adopted.”  

We appreciate that the new Initial Study has expanded the number of environmental areas 
to be studied in the eventual EA from the six (6) topics identified in the previous Initial Study to 
thirteen areas now recognized as being subject to potentially significant impacts if the Project is 
approved.  The new Initial Study now recognizes the following additional areas of potential 
environmental impact to be addressed in the EA:  (1) Aesthetics, (2) Biological Resources, (3) 
Cultural Resources, (4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) 
broadened evaluation of potential impacts and issues in the areas of Energy, Hazards and 
Hazardous Materials, Air Quality, and Transportation and Traffic. 

However, the new Initial Study continues to provide only superficial and inadequate 
discussion of the areas of environmental impact, and thus fails to properly indicate the necessary 
scope for the eventual EA.  Unless and until those areas are more fully addressed, the new 
NOP/IS still improperly limits the scope of the proposed EA, and still erroneously  exclude  
areas  requiring  further assessment. 

(b) Specific Comments on the Environmental Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 
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Even as to those areas that are now identified in the new Initial Study as having potential 
impacts, the new Checklist still errs by limiting the scope of the potential impacts identified for 
further study based on unfounded assumptions as to the environmentally benign intent behind the 
Project.  However, the law is clear that environmentally “benign” objectives for a project do not 
excuse non-compliance with CEQA and do not justify reliance on assumptions in lieu of 
evidence to demonstrate the absence of potential impacts.   See, e.g., California Farm Bureau v. 
California Wildlife Conservation Board (2006) 143 Cal.App.4th 173, 196, emph. added [State 
environmental agency violated CEQA by exempting environmentally beneficial habitat project 
from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the environment are 
immune from environmental review. [Citations.]” (Davidon Homes, supra, 54 Cal.App.4th 106, 
at p. 119; see, e.g., Dunn-Edwards Corp. v. Bay Area Air Quality Management Dist. (1992) 9 
Cal.App.4th 644 (disapproved on other grounds in Western States Petroleum Assn. v. Superior 
Court, supra, 9 Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted above, regarding Cities not 
being the “source” of emissions.  It is “the operational activities by the Ports’ tenants” [and other 
users of the area] that produce emissions (as the new Initial Study more accurately recognizes) 
and which should be the true District targets as the sources of emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed  by  the  District’s  2012  AQMP]  may  be  contingent  upon  the  Ports  taking  and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Page 2-5:  The new Initial Study makes reference to a “survey” of existing CEQA 
documents to try to identify projects “similar to the types of projects the Ports may choose to 
implement in an Emission Reduction Plan.”  It then suggests that “reasonably foreseeable 
projects” resulting from this survey will be evaluated in the EA.  While we respect these goals, 
we submit that the new Initial Study is vague as to what may be deemed to be “reasonably 
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foreseeable projects” warranting analysis in the EA, and would request that more objective 
criteria be provided. 

(1) Aesthetic Impacts: 

The brief discussion of “potentially significant” Aesthetic impacts in the new IS does not 
address many of the Cities’ prior comments on these impacts, and we reincorporate those 
comments. 

(2) Biological Resources: 

The new discussion of impacts on Biological Resources does not address the Cities’ prior 
comments re possible impacts on migratory birds and least terns, and we reincorporate those 
comments.    

(3) Energy: 

The new Initial Study section VI (c) must be expanded to also consider and analyze the 
shift from fossil fuels to alternative fuels or electrical powered technologies and increased 
reliance on such alternative fuels or electricity such that sufficient supply and emergency storage 
would be required in the event of a major disaster.  Also some types of emission control 
measures, facilities, or technologies contemplated by the Project could increase or shift demand 
for different types of energy or fuel usage.  Although “risk of upset” is not considered in the new 
Initial Study checklist.  The scope of the proposed EA should be expanded to include this 
additional analysis. 

(4)  Hazards and Hazardous Materials: 

In addition to our comments on the prior Initial Study, the new Initial Study section 
VIII(f) must be expanded to also consider and analyze the increase reliance on alternative fuels 
or electrical powered technologies that would require sufficient supply and emergency storage in 
the event of a major disaster. Although interference with emergency response plans was 
marginally addressed in this section, “risk of upset” is not considered in the new Initial Study 
Checklist.  The scope of the proposed EA should be expanded to include this additional analysis. 

(5) Land Use & Planning Impacts:   

The new IS now identifies Land Use and Planning as an area involving potential 
significant impacts, to be studied in the EA.   However, the new IS states that such impacts will 
be considered in the EA only “if the project conflicts with the land use and zoning designations 
established by local jurisdictions.”  This is insufficient. 
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We previously pointed out that the PR would cause conflicts with existing land use plans 
and policies, circulations plans, congestion management plans, etc.   The prior IS itself admitted 
that the Project would cause potentially significant impacts or conflicts with existing land use 
plans (but was only going to address them in the Transportation section).  This should be a 
definite area for evaluation in the EA, not a ‘conditional’ topic of study. 

We also note that the new Initial Study is internally inconsistent.  It makes the remarkable 
assertion (inexplicably placed in its discussion of impacts on Biological Resources, at p. 2-18) 
that “there are no provisions in the proposed project that would adversely affect land use plans, 
local policies, ordinances or regulations.  LAND USE AND OTHER PLANNING 
CONSIDERATIONS ARE DETERMINED BY LOCAL GOVERNMENTS AND NO LAND 
USE OR PLANNING REQUIREMENTS WOULD BE ALTERED BY THE PROPOSED 
PROJECT.”  We strongly disagree, as pointed out in our prior comments, which are 
incorporated. 

The measures contemplated in the Initial Study include the adoption of new “regulatory 
requirements,” new “impact fees” on the movement of cargo or sources, and changing the tariffs 
for use of the Harbor Districts – all of which would cause at least potential “conflicts” with 
applicable plans and policies.  (Cf., Orinda Ass’n v. Board of Supervisors (1986) 182 Cal.App.3d 
1145, 1169 [the CEQA requirements for initial study examination of non-conformity with 
existing land use plans are intended to allow lead agency to modify the Project to avoid 
inconsistencies with existing plans – not vice versa].) 

The Initial Study itself acknowledges that the Project is anticipated to cause “potentially 
significant impacts” or conflicts with “an applicable plan ... for the performance of the 
circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Also, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

The proposed Rule is apparently structured in a way that would impermissibly usurp the 
(non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 
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The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).)  The scope of the proposed EA should be expanded to include environmental 
analysis of all of these potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project- 
related subsequent amendments to the Cities’ plans, policies, and other land use regulations. 
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th  1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

(6) Transportation and Traffic Impacts 

The new Initial Study fails to adequately describe and analyze potential impacts to rail 
and marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car 
or air traffic is substantially altered” on page 2-45.  The new Initial Study erroneously considers 
vehicular traffic impacts to local roadways. 

Socioeconomics Analysis 

The proposed EA needs to include a broad-based analysis of the socioeconomic effects of 
Proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064€ and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd433,445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, business and operations that while located outside 
of the Harbor Districts are dependent upon the flow of cargo for their continued operations. 
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This CEQA analysis of the socioeconomics effects of PR 4001 in the proposed PEA 
would be separate from, and in addition to, the assessment of socioeconomic impacts of the 
proposed Rule that the District is required to prepare in compliance with Health & Safety Code  
§ 40728.5 and § 40440.8. 

D.  Conclusion: 

The current version of the Recirculated NOP/IS still fails to comply with CEQA or with 
the District’s own Rules for environmental review, and fails to properly provide an adequate 
“scope” for the eventual Environmental Assessment to be prepared for analysis of the Proposed 
Rule 4001.  The Initial Study must therefore be revised, corrected, and re-circulated with all of 
the descriptions and other content required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed and fails to identify any potentially feasible alternatives to the Project.  
Consequently any ensuing environmental review will be limited in a way that erroneously fails to 
provide the relevant decision-makers, affected public agencies, residents and the public generally 
with sufficient evidence and analysis of all potential impacts from the Project as a whole, or of 
all potentially feasible mitigation measures or appropriate Project alternatives as required by 
CEQA. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.   We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency. 
For the COLB, the contact persons are as follows: 
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Matthew Arms 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 (562) 283-7100 
e-mail: matthew.arms@polb.com 

With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 

M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 

David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, Suite 200 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 

 

mailto:ccannon@portla.org
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With a copy to: 

Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 

 

We appreciate your consideration. Thank you. 

 

Sincerely, 

  
Matthew Arms     Christopher Cannon 
Acting Director of Environmental Planning  Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 
 
 
Attachments:   
 
 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
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cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 
 Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, U.S. EPA, Region 9 
 Deborah Jordan, Director, Air Division,  U.S. EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 















 

August 21, 2013 
 

 

 

 

VIA ELECTRONIC MAIL - bradlein@aqmd.gov 
VIA FACSIMILE - (909) 396-3324 
 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, CA 91765-4178 

 

Re: Notice of Preparation and Initial Study 
Proposed Rule 4001:  “Backstop to Ensure AQMP Emission Targets Are Met 
At Commercial Marine Ports” 

SCAQMD File No. 0722013BAR 
SCH No.  2013071072 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed 
Environmental Assessment 

Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

We appreciate this opportunity to submit comments on the Notice of Preparation 
(“NOP”) and the accompanying Initial Study prepared in connection with the District’s 
consideration of the proposed project entitled “Rule 4001: Backstop to Ensure AQMP Emission 
Targets Are Met At Commercial Marine Ports” (the “Project”) on behalf of the City of Long 
Beach acting by and through its Harbor Department (referred to herein as “COLB”) and the City 
of Los Angeles acting by and through its Harbor Department (“COLA”, collectively with COLB, 
the “Cities”). 

As environmental leaders nationwide, the Cities have achieved tremendous success in 
obtaining substantial emissions reductions from their joint San Pedro Bay Ports Clean Air Action 
Plan (“CAAP”) and other air quality measures implemented under the Cities’ initiatives.  The 
Cities continue to be supportive of projects and programs that are intended to contribute to 
improvement of air quality and promote other environmental values.  However, the Cities must 
fundamentally disagree with the District’s current proposal to unnecessarily convert an effective 
voluntary plan, built on multi-agency and industry cooperation, into potentially punitive 
regulations imposed unlawfully on the Cities.  The Cities have previously sought to make the 
District aware of the serious concerns and objections to this approach.  The Cities incorporate by 
reference their previous comments on the 2012 Air Quality Management Plan (“AQMP”) 



Ms. Barbara Radlein 
August 21, 2013 
Page 2 
 

 

Measure IND-01 Backstop Measure for Indirect Sources of Emissions from Ports and Port-
Related Facilities (“Measure IND-01”) as comments on the proposed Project.  The Cities’ 
comments on Measure IND-01 are Attachment “A” to this letter. 

We are also mindful that the California Environmental Quality Act (“CEQA”) calls for 
public review, critical evaluation, and comment on the scope of the environmental review to be 
conducted prior to approval of proposed projects.  Such review and critique is particularly 
important where, as here, it is anticipated that the proposed Project will have substantial impacts 
on and conflict with the authorities of other public agencies.  Thorough identification of the 
proposed Project, and candid disclosure of all phases of the Project and their potential impacts, is 
essential to assure that the proposed Project will be planned and implemented in conformity with 
established community plans and policies, and that environmental review is conducted with full 
consideration of all potentially significant environmental impacts, mitigation measures, and 
alternatives.  In addition, it will be important to consider the impacts of the proposed Project on 
the San Pedro Bay Ports’ communities, missions, facilities, and operations.  The District must 
therefore provide a meaningful opportunity for informed public review of and comment on a 
well-defined project. 

In that context, we respectfully submit the following comments regarding the NOP for 
this “Project” as well as questions, concerns and objections related to the omissions of critical 
information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s NOP. 

A. General Comments on the Initial Study 

While we recognize the effort that has gone into preparation of the current Initial Study, it 
is apparent that the Initial Study does not provide the information, evidence, or analysis required 
under CEQA.  The Initial Study thus fails to fulfill its critical role as mandated by CEQA in 
educating the public generally, other affected regulatory agencies and governments, such as the 
Cities, or the officials and Board of the District, as to the potential environmental significance 
and impacts of the proposed Project. 

The necessary contents for an adequate initial study are described in the CEQA 
Guidelines (14 C.C.R. §15063, subd. (d)).  An initial study must “contain in brief form: 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting; 

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . . ; 
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(4) A discussion of ways to mitigate the significant effects identified, if any; 

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls; 

(6) The name of the person or persons who prepared or participated in the initial 
study.” 

An initial study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or project 
approval.  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, [invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”].) 

It is therefore respectfully urged that the Initial Study (and the related NOP) be revised, 
corrected, and recirculated for public review and comment before the District proceeds with any 
further action or EA in connection with the proposed Project. 

The CEQA Guidelines contemplate that an initial study is to be used in defining the 
scope of environmental review (Guidelines, Sections 15006(d), 15063(a), 15143).  However, as a 
result of the omissions, open questions, and deficiencies in the Initial Study as noted below, it 
appears to have unduly narrowed the District’s proposed scope of environmental assessment, and 
to have caused the NOP to erroneously exclude critical issues and topics from the proposed 
scope of the EA. 

The comments on the current Initial Study included in this letter are organized in the 
same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
followed by comments on “Chapter 2 – Environmental Checklist.”  The comments are limited to 
those matters that appear in the current version of the Initial Study, and we reserve the right to 
provide further comments in the event that additional or different information about the proposed 
Project becomes available, or the District provides a revised and CEQA-compliant Initial Study. 

B. Request for Revision of NOP and Re-Circulation of Revised NOP/IS To 
Include a Legally-Adequate “Project” Description and Text of Proposed 
Rule 4001 

It is essential that the NOP and the Initial Study be revised to include an adequate 
“project description” including the text of the proposed Rule that is the “project” before the 
public, or the Cities, can be expected to provide comments and input. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed the very same concern over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
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Final Program EIR, the District stated: “The exact impacts resulting from the particular methods 
that will be used under Control Measure IND-01 can only be determined in the future as the 
measure is developed into a rule or regulation and adopted.”  The District also committed, in its 
response to the same comment #5-4 in the AQMP Final Program EIR, that “further details 
regarding the future requirements [a Rule implementing Control Measure IND-01] will be 
determined more appropriately during the rule development process.”   

The District has already commenced the rule development process.  However, it has not 
yet provided even a draft of the proposed Rule 4001.  To the contrary, at a public meeting held 
on August 8, 2013, the District’s staff announced that the Rule will be developed after various 
public meetings with a “Rule 4001 working group,” with a goal of releasing a draft of the Rule 
on August 28, 2013.  Such a deferred release date for the “draft” of the proposed Rule would be 
one week after the deadline for comments on this NOP.  The details and text of the promised 
Rule must be developed and disclosed before the “particular methods” and “exact impacts” 
anticipated may be analyzed or the subject of comment.  Accordingly, it is still not possible for 
the District to proceed with appropriate project-level CEQA review or to issue an accurate 
NOP/IS at this stage if the details of proposed Rule 4001 are under development. 

It is necessary that the current NOP and Initial Study be revised to include a revised 
“Project” Description, to incorporate the text of the draft Rule 4001 in detail, and to recirculate 
the revised documents for public review.  A new set of public meetings, including a new 
“scoping meeting” should be scheduled to provide the public with sufficient time and 
opportunity to comment on the scope and adequacy of the revised NOP/IS. 

C. Comments on the Initial Study 

1. Chapter 1 of the Initial Study -- Inadequate “Project” Description 

(a) Deficient “Project” Description – In General 

The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.  
The absence of such a clear description of the proposed Project inherently prevents the Initial 
Study from facilitating meaningful review and analysis of the proposed Rule 4001, and violates 
the requirements of CEQA.  (See, e.g., CEQA Guidelines, Section 15124; Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.) 

The Initial Study does not include or even describe the text of the proposed Rule that is 
supposed to be the “Project.”  The section of the Initial Study that purports to “describe” the 
Project, “PR 4001,” includes nothing more than summaries of “key concepts provided in the 
2012 AQMP Control Measure IND- 01.”  Those summaries and “concepts” are insufficient to 
describe the Project itself, and prevent effective public review and comment.  Moreover, since 
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the 2012 AQMP Control Measure IND- 01 has already been adopted, it is perplexing that the 
District would use that measure as a substitute for the Project description. 

The Initial Study does not provide a description of how the proposed Rule would work.  
It fails to describe reasonably foreseeable activities or actions of other agencies in response to or 
associated with the proposed Rule.  This Initial Study suggests, instead, that the intent of 
proposed Rule 4001 would be to delegate the District’s responsibilities for regulating or reducing 
emissions of NOx, SOx, and PM2.5 air emissions to other agencies, specifically the public 
officials governing the ports of Long Beach and Los Angeles, and appears to imply that any 
informed public discussion and environmental review on this course of action be deferred until 
those other agencies attempt to “comply” with the District’s proposed, but unarticulated, new 
Rule 4001 at some point in the future.  Such an approach, however, is inconsistent with, and in 
violation of, many fundamental rules and policies required by CEQA (e.g., failure to identify and 
analyze the whole of the project, improper project “segmentation,” improper deferral of impact 
analysis and mitigation, failure to identify and evaluation project alternatives, etc.). 

The importance of providing an accurate and informative project description in an Initial 
Study was re-emphasized in Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 267, emph. 
added: 

“The initial study must include a description of the project.” (City of 
Redlands, supra, 96 Cal.App.4th at pp. 405–406, fns. omitted.) “Where an agency 
fails to provide an accurate project description, or fails to gather information and 
undertake an adequate environmental analysis in its initial study, a negative 
declaration is inappropriate. [Citation.] An accurate and complete project 
description is necessary to fully evaluate the project's potential environmental 
effects. [Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.) 

“The scope of the environmental review conducted for the initial study must 
include the entire project.” (Tuolumne County Citizens for Responsible Growth, 
Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1222.) Thus, a correct 
determination of the nature and scope of the project is a critical step in complying 
with the mandates of CEQA. (Tuolumne County Citizens, supra, at p. 1222.) 

The Initial Study currently falls far short of these requirements in describing the proposed 
Project, and thus falls equally short of serving the “public awareness” purposes described above 
and mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency's action.  
(Silveira  v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.) 
“Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal's benefit against its environmental cost, 
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consider mitigation measures, assess the advantage of terminating the 
proposal . . . and weigh other alternatives in the balance.”  (County of Inyo v. City 
of Los Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 407–
408.) 

The Initial Study (p. 1-5) indicates that “the approaches and concepts considered in this 
NOP/IS may be subject to change” based on comments from the working group.  In light of the 
District’s initiative in forming a “working group” of interested participants to help formulate the 
proposed Rule, and thereby provide an actual “project description,” it would be more appropriate 
to undertake CEQA analysis and compliance after the actual Rule is developed.  Furthermore, it 
is premature for the District to assume or conclude that any changes received from the working 
group as well as comments received relative to this NOP/IS will all be within the scope of the 
analysis in the NOP/IS. 

In brief, the NOP/IS erroneously limits the scope of the analysis and inherently calls for 
impermissible speculation or impossible prescience on the part of the Cities or other members of 
the concerned public to undertake effective analysis of the proposed Project, or to provide 
meaningful comments as to the scope of review of the Project, until and unless the District 
provides an adequate description of the “Project.” 

(b) Specific Comments and Questions re “Project Description” 
and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

The Introduction states, in the first sentence of the third paragraph on page 1-1, that 
Control Measure IND-01 “...does not call for additional emission reductions beyond those 
realized with existing regulations and emission reductions programs implemented at the Ports to 
date.”  This is an untrue statement.  The CAAP is only a planning document which specifically 
provides for discretionary future decisions to be made regarding implementation by each of the 
Cities’ respective Board of Harbor Commissioners, and resolution adopting the CAAP update 
states:  “The CAAP is a living document intended to establish a process to develop solutions, not 
a static document binding the Ports to particular future actions….The CAAP is a planning 
document that identifies goals and potential implementation strategies to guide further actions, 
and as such does not constrain the discretion of either Board of Harbor Commissioners with 
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respect to any particular action.”1  Not all individual Board actions that may be required in order 
to achieve the CAAP’s goals and activities have been adopted, many of which goals were stretch 
targets with uncertainty as to whether they could be achieved.  Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future actions that create potentially-conflicting 
authorities between the District, as regulator, and the Cities, as independent governmental 
agencies regulated by the District, so as to force the Cities to exercise their discretionary police 
power authority in a particular way.  The Constitution does not permit such usurpation of the 
Cities’ authority. 

The Introduction states, in the last paragraph beginning on Page 1-1, that the emission 
targets for port-related sources are those assumed in the 2012 AQMP emissions inventory.  The 
Cities raised questions during the Measure IND-01 adoption process regarding the District’s 
calculation of these targets, which are different from the emissions targets set under the CAAP. 
Although the specific emission targets of the proposed Project do not appear at all in the NOP 
(which omission itself is a defect), the District has verbally advised the Cities and a working 
group on August 8, 2013, that the Rule will be such as to be triggered on set emission targets for 
2014 and 2019.  Those comments, however, left the Cities and working group participants with 
many questions about how the District set the emissions inventory, particularly for 2019, which 
was not in the CAAP.  These examples are provided to illustrate that the NOP’s description of 
the proposed Rule is not only flawed but missing altogether. 

P. 1-3 - Project Location 

The Initial Study provides no finite “project location.”  It describes the District’s 
jurisdictional boundaries.  It then states that “PR 4001 would apply to POLA and POLB, both of 
which are located within Los Angeles County.”  It is unclear if this was an attempt to state that 
the Project location would be Harbor Districts of the Cities.  The lack of clarity regarding the 
Project location is further compounded by the Rule’s reference to “sources not entering Port 
properties.”  During the August 14th Scoping Meeting, Mr. Hogo attempted to clarify this 
reference by referencing an undefined area outside of but near the two Harbor Districts.  
Unfortunately, Mr. Hogo’s statement did not clarify the proposed Project’s location. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the Harbor Districts of the Cities?  It is unclear from this description whether 
the Project may have impacts or foreseeably result in actions being taken outside these Harbor 
Districts.  This may have jurisdictional implications which cannot be evaluated without 
additional information. 

                                                 
1 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the 
City of Los Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor 
Commissioners of the City of Long Beach on November 22, 2010. 
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Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in the 
Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-4 – Project Background 

The Initial Study’s description of the “Project Background” implies that the two Cities’ 
ports themselves actually conduct cargo operations.  For example, the text states that the COLA 
“serves approximately 80 shipping companies.”  This illustrates a fundamental lack of 
understanding by the District of how ports work. There are two types of business models of 
ports: some are “operating ports,” that conduct cargo operations directly, such as the Port of 
Charleston, South Carolina and some are “landlord ports,” such as the Ports of Los Angeles and 
Long Beach, that merely lease wharves and land to operators who conduct cargo operations. 

The Ports of Los Angeles and Long Beach are not, “the single largest fixed source of air 
pollution in Southern California.”  The EA should clarify that the referenced sources of air 
emissions are the vehicles, engines, ships, trains, trucks and other cargo-moving equipment 
operated by distinct tenants, users, and visitors of the ports, not the Harbor Districts or the Cities. 

P. 1-5 – Legal Authority for PR 4001 

The Initial Study suggests that if the (unspecified) “backstop measure” that would be 
mandated under PR 4001 “becomes effective,” then the new Rule would require the Cities to 
take (unspecified) action “to develop and implement plans to get back on track” regarding 
attainment of emissions targets.  Under what legal authority does the District believe that its 
proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and the 
Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular ways to 
achieve District objectives? 

Measure IND-01 was prominently referred to as an “indirect source rule.”  The current 
general references to proposed Rule 4001 in the NOP/IS have lost all mention of an “indirect 
source rule.”  However, the references to proposed Rule 4001 do not cite to any authority the 
District is relying on for its processing of the proposed Rule.  This should be corrected so that the 
public can comment on whatever legal authority may be invoked by the District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?  If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not permitted 
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to do indirectly that which they are prohibited from doing directly]; Graber v. City of Upland 
(2002) 99 Cal.App.4th 424, 434 [same].) 

P. 1-5 – Call for Cities to Regulate Off-Site “Sources” 

The Initial Study indicates that the District will be inviting and considering proposals, as 
part of this “Project,” regarding potential measures for the Cities to adopt and implement to try to 
reduce emission from sources not entering onto port properties.  What does this mean?  What 
legal authority might the Cities have to try to regulate off-site sources that do not come within the 
jurisdiction of the respective Harbor Commissions?  (Municipal police power authority may 
generally be exercised only within the territorial boundaries of their jurisdiction, and the Boards 
of Harbor Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off-
site “sources?” 

Until such options are identified, shown to be legally authorized and technically feasible, 
how can the CEQA analysis for proposed Rule 4001 be undertaken? 

P. 1-6 – First Bullet – Imposing “Requirements” on the Cities? 

The Initial Study indicates that if proposed Rule 4001 becomes effective the Cities 
“would be required to submit an emissions reduction plan to address the emissions reduction 
shortfall.” 

As noted above, this raises questions as to the intent and legal authority behind the Rule.  
Has the District identified legal authority for a rule that would require other governmental 
agencies (the Boards of Harbor Commissioners for the respective Cities) to exercise their 
legislative discretion/authority in any particular manner?  Does the District intend to reserve to 
itself some authority to approve or disapprove any such plans submitted by the Cities? 

What is the consequence of disapproval by the District? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

P. 1-6 – Second Bullet -- Funding 

This bullet point implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.  Would 
such funding be provided by the District?  What other “funding” sources are contemplated?  Will 
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there be constitutional or common law “gift of public funds” restrictions on funding imposed on 
the Cities for activities under their CAAP if Rule 4001 makes CAAP compliance a potential state 
or even federal regulation? 

Are the Cities expected to fund these programs from Tidelands Funds?  By what 
authority may the Harbor Commissioners impose taxes, assessments, and charges on users of the 
Harbor Districts, given the restrictions of various state laws, including, among others, 
Proposition 26? 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority or feasibility raises more questions than it answers.  
Whatever types of “emissions reduction plans” may be anticipated by proposed Rule 4001 
should identified by the District in the NOP/IS so that the feasibility and legality of such 
approaches can be evaluated as part of the environmental assessment for the Project. 

Pp. 1-6 – 1-7  -- Technology Overview/Implementation Strategies 

This refers to some emission reduction strategies included in the CAAP, but the Initial 
Study does not explain how these may relate to proposed Rule 4001, or whether they should be 
considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff change” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant program.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Pp. 1-10 – 1-11  -- Imposition of “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.”  
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 
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Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.  Moreover, if there were to be a 
“shortfall” in attaining the targets, it could well be due to factors not caused or controlled by the 
Cities, and not due to any actions or derelictions on the part of the Cities or their tenants or users. 

Other issues:  How would a “shortfall” be measured or determined?  Would any such 
“shortfall” be allocated to sources or causes bearing some actual responsibility for the lack of 
attainment?   How would it be “allocated” between the Cities?  Would 
uncontrollable/unforeseeable factors resulting in all or part of a shortfall be excluded from 
whatever obligation may be imposed on the Cities? 

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

Footnote 6 (on page 1-11)  

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

P. 1-11 -- Technologies 

The EA should be expanded to address the legal, technological and economic feasibility 
of the seven bulleted items listed in this section. 

P. 1-12 -- Alternatives 

No alternatives have been identified for study in the NOP/IS.  Instead, it merely commits 
the District to “discuss and compare alternatives” in the future, as part of the Draft EA. 

It also suggests the District is looking to the public or other agencies to identify 
“alternatives” during the scoping process.  As previously explained however, how can 
alternatives realistically be suggested when the Project itself has not been identified or 
described? 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
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regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001. In particular, an analysis should be conducted of the grant funding that 
would be available under the No Project Alternative that would not be available if the proposed 
Project constitutes regulation, and the environmental impact if grant funding necessary to make 
certain actions economically feasible is no longer available under the proposed Project.  If the 
District’s position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 

In light of the technical complexities of the issues and the ambiguities as to what the 
District is actually seeking to accomplish by way of proposed Rule 4001, it seems unreasonable 
to expect others to develop the project alternatives.  One suggested alternative would be for the  
District to formulate its own “backstop” measures and strategies for addressing any shortfall in 
emission reduction targets, relying on the District legal authority, expertise and resources, rather 
than pursuing proposed Rule 4001, which appears to be an attempt to rely upon presumed 
authority of the Cities.  Another suggested alternative would be, the memorandum of 
understanding approach that was suggested by the Cities and proposed by staff as an alternative 
to Measure IND-01. 

(c) Other Comments on Chapter 1 - “Project Description” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project.   

While the CEQA Guidelines do not specially define “environmental setting” with regard 
to an initial study, they do explain, in regard to EIR preparation, that the “environmental setting” 
must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced, from both a local and regional perspective. This environmental setting will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.”  (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and ‘the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The Initial Study here improperly fails to describe “the entire Project” and fails to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails to address or to provide information and analysis 
relating to the environmental impacts of the anticipated “subsequent approvals,” “discretionary 
permits” and amendments to the Cities’ plans and regulations that appear to be proposed as parts 
of the Project, or the physical environmental effects of social or economic impacts that may 
result from those anticipated and apparently necessary changes in land use regulations.”   
(Guidelines § 15063.)  Such anticipated and intended actions by other governmental agencies 
thus appear to be part of this Project, and must be identified and evaluated in the Project EA, 
along with their potential impacts.  As such, we reiterate our prior comment on the Draft 2012 
AQMP Program EIR dated October 22, 2012 where it is stated that the District has failed to fully 
disclose the details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA 
analysis.   

Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.  Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 
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Communities for a Better Environment v. South Coast Air Quality Management District (2010) 
48 Cal.4th 310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)   The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used.  
In many places the Initial Study compares the anticipated “impacts” of adopting proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (8/5/2013,  No. S202828) ___ Cal.4th ___, indicates 
that the baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”  (Slip 
Opinion, p. 11), it does not detract from the rule that the Initial Study must accurately and 
consistently describe the baseline being used.  Nor does it permit the use of “future conditions” 
in the absence of a showing of unusual circumstances.  The Initial Study in this case does 
neither. 

For each of these fundamental reasons, the NOP/IS should be rescinded in order that it 
may be revised, completed and corrected to meet CEQA requirements. 

2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments and Questions on the Environmental 
Checklist 

The NOP/IS apparently relied on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the 
(inadequately-described) Project is adopted and implemented.  This is insufficient under CEQA, 
and under the District’s own rules.  (SCAQMD Rule 110; City of Redlands, supra, 96 
Cal.App.4th at 408-09; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296).  
Furthermore, it is contrary to the District’s response to comment #5-4 in the Final Program EIR, 
which indicates that “[t]he exact impacts resulting from the particular methods that will be used 
under Control Measure IND-01 can only be determined in the future as the measure is developed 
into a rule or regulation and adopted.” 
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The NOP/IS currently indicates that the scope of the proposed EA for this “Project” will 
be limited to the six topics listed at p. 2-2.  Compliance with CEQA, however, would require not 
only a new and corrected Initial Study, providing an adequate “Project description” but also a 
more comprehensive EA that addressed additional areas of potentially significant impact, 
including (without limitation): (1) Aesthetics, (2) Biological Resources, (3) Cultural Resources, 
(4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) broadened evaluation of 
potential impacts and issues in the areas of Energy, Hazards and Hazardous Materials, Air 
Quality, and Transportation and Traffic. 

Unless and until those areas are more fully addressed, the NOP/IS appears to improperly 
limit the scope of the proposed EA, and to erroneously exclude areas requiring further 
assessment. 

(b) Specific Comments and Questions on the Environmental 
Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 

More specific questions and comments follow: 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted on page 1-4 regarding Cities 
being the source of emissions.  The geographic location itself does not produce emissions.  It is 
the users of the area that produce impacts.   The users of the two ports are the owners and 
operators of the ships, trains, trucks and equipment which the District targets as the sources of 
emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed by the District’s 2012 AQMP] may be contingent upon the Ports taking and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Second Paragraph, Last Sentence:  Same comment as page 1-5. 
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Third Paragraph.  The NOP/IS states that the checklist responses focus on “the above 
mentioned actions.”  This is extremely vague.  Is the reference intended to be the items 
referenced in the paragraph immediately above, or in the earlier pages? 

Identification of precisely what measures are being assumed or proposed in proposed 
Rule 4001 is essential to being able to review the Initial Study. 

Aesthetics  -- P. 2-5 

Discussion of I a), b) and c).  The Initial Study suggests that “because PR 4001 would 
implement IND-01” the District may simply assume that this Project would not be expected to 
generate significant adverse aesthetics impacts.  However, given that the measures that would be 
used to implement IND-01 are not identified, the Initial Study does not provide evidence to 
demonstrate that proposed Rule 4001 has no potential for impact.  To the contrary, the Initial 
Study admits that “PR 4001 will primarily affect operations at two ports” and but then simply 
assumes from the industrial and commercial zoning of the Harbor Districts that there could not 
be a potential for impacts on “scenic vistas” nor any potential degradation of the visual character 
of the areas around the Harbor Districts. 

The Initial Study fails to describe the environmental setting and include any evidence or 
analysis to support its assumption that whatever is done to implement proposed Rule 4001 would 
“likely easily blend in” with the surrounding activities, especially since what would be done to 
implement the Rule is not yet known.  Specifically, the Initial Study fails to identify or even 
describe known visual resources such as John S. Gibson Boulevard, Harbor Boulevard, and the 
Vincent Thomas Bridge, all of which are designated as local scenic highways in the San Pedro 
and Wilmington-Harbor City Community Plans.  There are many historic and cultural resources, 
both listed and found eligible for listing through surveys, that contribute to the visual setting and 
character of the Harbor Districts and if modified, through obstruction, alteration, or demolition 
could have a negative aesthetic impact.  Without a clearly defined project, project location, or 
description of the environmental setting, it is not possible to conclude that any port modifications 
will have little or no noticeable effect on adjacent areas and would blend in with the visual 
setting. 

The Initial Study indicates that “Control devices may include hoods or bonnets on ship 
exhaust stacks to capture emissions and are expected to be as high as 80 feet (POLB, 2006)” and 
concludes that “these control devices would be similar to other structures used within the heavily 
industrialized portions of the Ports…”  First, the “POLB” citation is missing in the list of 
references.  Second, it is speculative and erroneous to assume that control devices as high as 80 
feet would have “no visual impact” without knowing the location, dimensions, color scheme or 
critical viewpoints.  No such analysis has been considered here and the impact is dismissed with 
no evidence to support the conclusion. 
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The last sentence of the first paragraph (on p. 2-6; I. d) suggests there are no residential 
areas “next to” the Harbor Districts, and thus the Initial Study may dispense with analysis of 
light and glare impacts.  It is evident however that was an inaccurate assumption given the 
residential communities of San Pedro, Wilmington and Long Beach located adjacent to the 
Harbor Districts.  This is also contradictory to the description of surrounding land uses and 
setting on page 2-1 which indicates “potentially residential.”   

The Initial Study further errs by dispensing with environmental analysis or evidence, 
simply because of the (assumed) beneficial air quality goals of proposed Rule 4001.  The law is 
clear that environmentally “benign” objectives for a project do not excuse non-compliance with 
CEQA and do not justify reliance on assumptions in lieu of evidence to demonstrate the absence 
of potential impacts.  See, e.g., California Farm Bureau v. California Wildlife Conservation 
Board (2006) 143 Cal.App.4th 173, 196, emph. added [State environmental agency violated 
CEQA by exempting environmentally beneficial habitat project from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the 
environment are immune from environmental review. [Citations.]” (Davidon 
Homes, supra, 54 Cal.App.4th 106, at p. 119; see, e.g., Dunn-Edwards Corp. v. 
Bay Area Air Quality Management Dist. (1992) 9 Cal.App.4th 644 (disapproved 
on other grounds in Western States Petroleum Assn. v. Superior Court, supra, 9 
Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

This topic should not be dismissed.  Given the nature of proposed Rule 4001, it cannot be 
determined that its implementation would have no impact on aesthetics.  The EA therefore 
should include “Aesthetics” as a potentially impacted area of study. 

Air Quality  -- P. 2-11, Discussion 

In the first paragraph (p. 2-11), last sentence, the stated assumption is speculative given 
there is no information about what physical changes to the environment proposed Rule 4001 will 
entail.  There is no evidence to support the assumption in the Initial Study that proposed 
Rule 4001 would be identical to Measure IND -01 or have identical (previously-studied) impacts 
on air quality. 

P. 2-11, III.a 

The first paragraph, last sentence, again raises the question of why it should become the 
obligation of the Cities to take actions on their own to fulfill the obligations of the District for 
reaching emissions reductions targets?  What is the legal authority for this shifting (or 
delegation) of the District’s air quality responsibility? 
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In the second paragraph, the Initial Study relies on an assumption that “the Port” would 
be installing control equipment.  Again, this erroneously confuses the Harbor Departments of the 
Cities with the operators of vessels, vehicles, and equipment.  The Harbor Boards serve as 
trustees of tideland assets. 

The conclusion in this section assumes that the undefined strategies and approaches 
suggested in conceptual description of proposed Rule 4001 will be successful.  That is dependent 
on the feasibility of the approaches, which must be identified and assessed.  Therefore, this topic 
should be analyzed in the EA. 

P. 2-12, III.b, c, and g 

Given the total lack of information regarding what proposed Rule 4001 would entail and 
whether it’s implementation is feasible, it is premature to assess impacts in this category.  These 
details must be provided and these topics should also be identified and assessed in the EA. 

P. 2-13, III.e 

There is no factual basis in the Initial Study upon which to conclude that implementation 
of proposed Rule 4001 would not create any odor issues and therefore need not be studied.  It is 
premature to dismiss this area of analysis given the lack of information currently available 
regarding the Project. Furthermore, the Initial Study analysis only applies to construction odors 
and ignores any potential odors that may occur during long-term operations. 

The NOP should be amended to make clear that at least these additional areas of potential 
impacts on air quality should also be identified and assessed in the EA. 

Biological Resources – P. 2-14 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to biological resources, including least terns and migratory birds. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on biological resources. 

Cultural Resources – P. 2-16 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to cultural resources.  Not all areas within the Harbor Districts are devoid of cultural 
resources or have cultural resources that have been previously disturbed, as concluded in the 
Initial Study on page 2-18 in section V(b), (c), and (d).  There are known recorded historic and 
prehistoric sites throughout the Harbor Districts.  For example, see COLA’s website at 
http://www.portoflosangeles.org/idx_history.asp.  Without knowing the location and extent of 
ground disturbance from possible construction activities associated with proposed Rule 4001, it 
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is speculative to assume that no significant adverse cultural resources impacts are expected from 
implementing proposed Rule 4001.  The conclusion in the Initial Study is unsupported and lacks 
evidence or facts to support the findings. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on cultural resources. 

Energy – P. 2-18 

The Initial Study section VI(c) must be expanded to also consider and analyze the shift 
from fossil fuels to alternative fuels or electrical powered technologies and increased reliance on 
such alternative fuels or electricity such that sufficient supply and emergency storage would be 
required in the event of a major disaster.  Also, some types of emissions control measures, 
facilities, or technologies contemplated by the Project could increase or shift demand for 
different types of energy or fuel usage.  Although “risk of upset” is not considered in the Initial 
Study checklist, it should be cross referenced here and addressed in the Hazards section of the 
Initial Study. 

The scope of the proposed EA should be expanded to include this additional analysis. 

Hazards and Hazardous Materials – P. 2-24 

The Initial Study section VIII(f) must be expanded to also consider and analyze the 
increased reliance on alternative fuels or electrical powered technologies that would require 
sufficient supply and emergency storage in the event of a major disaster.  Although interference 
with emergency response plans was marginally addressed in this section, “risk of upset” is not 
considered in the Initial Study checklist.   

The scope of the proposed EA should be expanded to include this additional analysis. 

Land Use and Planning – P. 2-34 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
inconsistencies between the proposed Project and the existing and applicable land use plans and 
policies. 

The Initial Study erroneously claims that “there are no provisions in PR 4001 that would 
affect land use plans, policies, or regulations.”  (P. 2-34.)  The Initial Study does not support that 
conclusion with any substantial evidence. 

First, the NOP/IS fails to identify any of “the provisions of PR 4001” so the statement 
cannot be supported or evaluated. 
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Second, and more importantly, however, the Initial Study repeatedly references 
“implementation strategies,” “plans” and other new measures that it anticipates the Cities will be 
required to enact if proposed Rule 4001 becomes effective.  Presumably this is because of 
inconsistencies between the existing plans and policies and the requirements of the new Rule.  
(See, e.g., pages 1-6 through 1-11.)  The measures contemplated in the Initial Study include the 
adoption of new “regulatory requirements,” new “impact fees” on the movement of cargo or 
sources, and changing the tariffs for use of the Harbor Districts – all of which would cause at 
least potential “conflicts” with applicable plans and policies.  (Cf., Orinda Ass’n v. Board of 
Supervisors (1986) 182 Cal.App.3d 1145, 1169 [the CEQA requirements for initial study 
examination of non-conformity with existing land use plans are intended to allow lead agency to 
modify the Project to avoid inconsistencies with existing plans – not vice versa].) 

Third, the Initial Study itself acknowledges that the Project is anticipated to cause 
“potentially significant impacts” or conflicts with “an applicable plan ... for the performance of 
the circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Fourth, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

Fifth, the proposed Rule is apparently structured in a way that would impermissibly usurp 
the (non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 

The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).) 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project-
related subsequent amendments to the Cities’ plans, policies, and other land use regulations.  
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
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project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

Noise – P. 2-36 

The NOP/IS acknowledges that approval of the Project and “triggering” of the PR 4001 
could result in the construction or installation of new control equipment.  The Initial Study 
improperly dismisses the potential noise impacts from such work as “not expected to be in 
excess of current operations.”  There is no substantial evidence in the Initial Study to justify such 
assumptions. 

Similarly, there is no evidence cited in the Initial Study to support its further assumption 
that additional permanent noise impacts anticipated from the operations of new control 
equipment would not “substantially increase ambient operational noise levels in the area.” 

This section of the Initial Study is littered with mere “expectations” unsupported by any 
evidence regarding the magnitude of new noise impacts, even though such new impacts are 
anticipated by the Initial Study.  Nor is there any analysis of the potential for significant adverse 
impacts from new noise generators related to the Project. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding these anticipated new noise impacts, 
alternatives, and possible mitigation measures. 

Public Services – P. 2-39 

The Initial Study assumes that the Project would not generate any increased need for 
public services.  However, the Initial Study does not provide any substantial evidence to support 
its assumptions regarding the “absence of impact” on additional public services or facilities. 

The Initial Study should be expanded to address potential impacts that may arise from the 
increased “diversion” of existing “dirty” vehicles and vessels into solid waste sites if proposed 
Rule 4001 is triggered. 
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Transportation and Traffic – P. 2-44 

The Initial Study fails to adequately describe and analyze potential impacts to rail and 
marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car or 
air traffic is substantially altered” on page 2-45.  The Initial Study erroneously considers only 
vehicular traffic impacts to local roadways. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding potential impacts to rail and marine vessel 
traffic. 

Socioeconomics Analysis 

The EA needs to include a broad-based analysis of the socioeconomic effects of the 
proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064(e) and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd 433, 445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, businesses and operations that while located 
outside of the Harbor Districts are dependent upon the flow of cargo for their continued 
operations. 

Too-Narrowly “Focused” Environmental Review 

We note in closing that the Initial Study appears to reflect a preliminary decision to 
conduct less-than-full disclosure or environmental review of the proposed Project.  Although the 
Initial Study concludes that “the proposed Project may have a significant effect on the 
environment and an Environmental Assessment will be required,” it nevertheless appears that 
environmental review in the admittedly-required EA is proposed to be curtailed and “focused” 
on just the six topics listed in the current the NOP.  One obvious indication of this is the 
miniscule list of references that were relied upon to support the Initial Study analysis; the list is 
limited to three sources. 

It is respectfully submitted that such an approach would be too narrow and not in 
conformance with the requirements of CEQA, or with the District’s own policies and rules for 
environmental analysis.  While the CEQA Guidelines call for emphasis and “focus” on the 
significant environmental impacts of the Project, the authority to use such focus is misapplied in 
the Initial Study.  For example, CEQA Guideline § 15143 explains that such focus may be used 
to limit the analysis in an EIR [or, in this case, EA] only as to such impacts that the Initial Study 
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properly shows to be clearly insignificant and unlikely to occur  (i.e., “effects dismissed in an 
Initial Study as clearly insignificant and unlikely to occur need not be discussed further in the 
EIR...”). 

The NOP/IS here, by contrast, appears to exclude from consideration in the EA numerous 
effects that it has not shown to be “clearly insignificant and unlikely to occur.” 

D. Conclusion 

The current version of the NOP/IS fails to adequately describe the “Project” thereby 
thwarting effective public review and comment on proposed Rule 4001.  The Initial Study must 
therefore be revised, corrected, and re-circulated with all of the descriptions and other content 
required by CEQA. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed, and that environmental review will be limited in a way that erroneously fails 
to provide the relevant decision-makers, affected public agencies, residents and the public 
generally with sufficient evidence and analysis of all anticipated and potential impacts from the 
Project as a whole, or of all potentially feasible mitigation measures or appropriate Project 
alternatives as required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.  We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency.  
For the COLB, the contact persons are as follows: 

 
Heather Tomley 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 
(562) 283-7100 
e-mail: heather.tomley@polb.com 
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With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 
 
M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 
 
David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, #3000 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
 
With a copy to: 
 
Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 
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July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 









 

 

 
 
 
 
August 30, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Comments on the Draft 2012 Air Quality Management Plan  
 
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to serve on 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management 
Plan (AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have a proven 
leadership record of developing and implementing appropriate and effective strategies that have 
resulted in the port-related goods movement industry’s achievement of real and dramatic 
emissions reductions.  Although the Ports do not own or control the emission sources, the Ports 
have worked cooperatively with business operators in the port area and the air quality regulatory 
agencies (i.e. Environmental Protection Agency, California Air Resources Board, and AQMD) to 
help the port industry reduce its fair share of air quality impacts to the region from port-related 
operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and the 
associated San Pedro Bay Standards.  As a result, between 2005 and 2011 emissions from 
port-related sources were reduced by 73 percent for diesel particulate matter (DPM) and by 
50 percent for nitrogen oxides (NOx).  The Ports’ San Pedro Bay Standards for 2014 established 
goals to reduce port-related DPM by 72 percent and NOx by 22 percent.  Therefore, as a result of 
implementation of aggressive actions by the port industry, port-related emission reductions have 
exceeded our goals several years ahead of schedule. 
 
While we  remain a committed partner in the effort to improve air quality in the region, we have 
significant concerns with several proposed control measures in the Draft 2012 AQMP that 
improperly misclassify the Ports as “stationary sources” or “indirect sources” under AQMP 
Stationary Source measures, or as “implementing agencies” of specific AQMP mobile source 
measures.  In particular, the proposed Stationary Source Measure IND-01, “Backstop Measures 
for Indirect Sources of Emissions from Ports and Port-Related Sources” contains many legal 
flaws, as explained in greater detail below, and inappropriately proposes to impose enforcement 
actions on the Ports for emissions generated by emissions sources that the Ports do not own,  
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operate, or control, which is counterproductive to the cooperative relationship that our agencies 
have established since we began working together on the voluntary CAAP in 2006.   
 
This letter provides the Ports’ specific comments on the control measures in the Draft 2012 
AQMP that we believe must be addressed prior to finalization and adoption by your agency. 
 
Proposed Stationary Source Measure IND-01 
 
There are three fundamental problems with Proposed Measure IND-01, “Backstop Measures for 
Indirect Sources of Emissions from Ports and Port-Related Sources.”  First, the proposed 
backstop rule would transform the Ports’ voluntary CAAP into the AQMD’s mandatory 
regulation of the Ports.  This would jeopardize the Ports and the Port-related emissions sources’ 
grant funding for equipment replacement and modernization if it is now necessary to comply 
with regulation, while offering nothing to assist the Ports with compliance in terms of additional 
technologies, facilitating regulations, tools, or funding.  Second, although the CAAP was a 
voluntary cooperative effort of the Ports and the air agencies designed to encourage the industry 
operators of regulated equipment to go beyond regulation, the proposed backstop rule would 
improperly subject the Ports to the AQMD’s enforcement action for industry’s missed emissions 
reductions by equipment not operated or controlled by the Ports, or even potential loss of federal 
funding under federal conformity principles if the AQMP is adopted into the State 
Implementation Plan (SIP) and approved by the U.S. EPA as federal law.  Third, the proposed 
backstop rule exceeds the AQMD’s authority and if implemented may violate the State 
Tidelands Trust.  If Measure IND-01 (as well as the Offroad Mobile Source Measures discussed 
below) are in reality the AQMD’s regulation of Port-related mobile emissions sources such as 
locomotives, ships, rail, and trucks, then this is beyond AQMD’s legal authority and AQMD 
should obtain a waiver under the Clean Air Act from the U.S. EPA.  The Ports provide further 
detailed comments on Proposed Measure IND-01 below, and object to it being included in the 
2012 AQMP.   
 
Based upon the AQMD’s modeling results, existing control measures are expected to result 
in attainment of the Federal 24-hour PM2.5 standard by the 2014 deadline without 
Measure IND-01.  Section 39602 of the California Health and Safety Code states that the 
State Implementation Plan (SIP) shall only include those provisions necessary to meet the 
requirements of the Clean Air Act.  Hence, there is no identified need or legal basis for 
implementing Measure IND-01.  The AQMD’s proposed measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be 
achieved in the near future, and is therefore unnecessary. 
 
The Ports are neither “direct emissions sources” nor “stationary sources” subject to AQMD 
permitting, and the AQMD has not complied with requirements for regulation under Health and 
Safety Code.  The Ports are also not “indirect sources” subject to an AQMD indirect source 
review program within the meaning of the Clean Air Act, and the AQMD has not complied with 
requirements of the Clean Air Act, 42 U.S.C. §7410 and various other requirements for indirect 
source classification.  The Ports are also not air agency regulators.  The Ports do not own, 
operate, regulate, or control any of the goods movement equipment serving the Ports that are  
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targeted emissions sources under Measure IND-01.  Additionally, the equipment are mobile 
sources regulated by state, federal, and/or international regulation, sometimes under jurisdiction 
preempting Port or AQMD action.  It is inappropriate for the AQMD to regulate the Ports 
without the Ports’ ownership, operation, or jurisdiction to regulate the various industry 
businesses actually causing the emissions within our boundaries.   
 
The proposed backstop measure continues to state that if there is a South Coast Air Basin-wide 
shortfall in emission reductions, then the AQMD will mandate additional emission reductions 
from the Ports, even if the port-related sources have already met their commitments.  This 
moving target standard is unconstitutionally vague and therefore illegal.  The Ports are unfairly 
targeted, as there are no backstop measures proposed for other entities or source categories 
should other modeling assumptions not come to pass, such as anticipated natural fleet turnover, 
or other non-regulated initiatives failing to meet their goals, such as those expected by the Carl 
Moyer Program.  If the AQMD’s emissions projections for achieving attainment are incorrect, 
including control factors and growth rates, this measure appears to imply that the Ports will be 
specifically tasked with rectifying the shortfall.  If the Basin fails to achieve the federal air 
quality standard, the proper channel to address this is through the established SIP process, not to 
establish a contingency rule to unfairly burden one specific industry out of the entire Basin.   
 
AQMD staff has indicated that Measure IND-01 is proposed to account for measures that are not 
backed by enforceable requirements.  However, significant programs such as the CAAP’s Clean 
Truck Program, Ocean-going Vessel Low Sulfur Fuel Program, Cargo-handling Equipment 
requirements, and the Shore-side Power/Alternative Maritime Power programs are currently 
backstopped by CARB and International Maritime Organization (IMO) regulations.  The Ports 
also require higher rates of vessel or equipment compliance than regulation through terminal 
leases, when such commercial opportunities are able to be negotiated with tenants.   Therefore, 
Proposed Measure IND-01 is unnecessary. 
 
Measure IND-01 is vague and incomplete.  It is unclear whether the AQMD has taken credit for 
actual/current emission reductions in the baseline only, or if assumptions have been made for 
future year reductions.  We take issue with a measure moving forward where emissions 
projections are “on-going.”  Further, no detail is provided on the level of emission reductions 
that are needing to be maintained.  This is further complicated by the differences that exist 
between the emissions inventories produced by the Ports and the inventory used for the AQMP.  
It is unclear if a specific emission reduction shortfall will trigger implementation of the measure, 
or if it is simply left to the discretion of the AQMD.  Additionally, the control costs have not yet 
been developed or justified in a cost-benefit analysis. 
 
The CAAP is a planning document that provides a guideline of strategies and targets that are 
often “stretch goals,” which ultimately are implemented through individual actions adopted by 
the Long Beach and Los Angeles Boards of Harbor Commissioners (Boards).  The Ports are 
sovereign Tidelands granted to the cities of Los Angeles and Long Beach by the state under the 
oversight of the State Lands Commission.  Each city has been appointed as a trustee and has 
established their respective Board of Harbor Commissioners with exclusive control and 
management of the Tidelands and revenues and expenditures from the Tidelands.  However,  
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such discretion must be exercised in accordance with their obligations to prudently manage 
Tidelands assets and revenues within a nexus and proportionality to the Tidelands Trust interests, 
as well as in accordance with applicable laws such as the California Environmental Quality Act 
(CEQA) and principles of federal preemption.1  The AQMD cannot mandate action by each 
Port’s Board of Harbor Commissioners, nor can the AQMD direct how the Ports obligate state 
Tidelands money; only the appointed trustee can make discretionary actions to obligate state 
Tidelands funds.  Specifically, the CAAP measures listed in the Draft 2012 AQMP each require 
the Boards to authorize the expenditure of incentive monies and program costs, or to approve 
conditions of infrastructure project development in their discretion as CEQA lead agency and as 
Tidelands trustees. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss 
technical and policy issues related to reducing emissions from port-related sources.  As stated 
above, we remain committed to achieving the clean air goals identified in the CAAP and 
working with port industry and the air regulatory agencies on implementation of appropriate 
strategies.  
 
For your reference, attached is our comment letter dated July 10, 2012, expressing our 
preliminary concerns related to the proposed Measure IND-01 and a comment letter dated 
May 4, 2010, in which the Ports initially expressed concerns regarding backstop rules.   
 
Proposed Off-Road Mobile Source and Advanced Control Technology Measures  
 
The Draft 2012 AQMP also identifies the San Pedro Bay Ports as “Implementing Agencies” for 
several of the proposed Off-Road measures (OFFRD-02, OFFRD-04, and OFFRD-05) and 
Advanced Control Technology measures (ADV-01, ADV-02, ADV-03, ADV-04, and ADV-05).  
The Ports should not be listed as Implementing Agencies, which the AQMP Appendix IV-A 
defines as “the agency(ies) responsible for implementing the control measure.”  While the Ports 
have been moving forward with voluntary efforts in these areas, as mentioned above, the Ports 
are not air agency regulators.  We also do not own or operate the equipment identified in the 
proposed measures, and therefore we do not have direct control over any of the sources listed.  
During the Advisory Committee meetings, AQMD staff has provided clarification that the Ports 
are listed as Implementing Agencies because of our voluntary commitments to work on these 

                                                 
1 The Ports’ experience with the first phase of the 2006-2010 CAAP showed that in actual implementation, many 
CAAP measures were carried out in a different manner than originally conceptualized, or not carried out at all, 
based on limitations on the Boards’ opportunities and their exercise of their discretion to manage Tidelands assets 
and funds under real-world circumstances.  Some of the CAAP measures can only be implemented if businesses 
apply to the Ports for permits to build or expand their lease premises and CEQA mitigation required by law or lease 
conditions that can be negotiated with a Port tenant.  Other CAAP measures involve emissions sources (rail or ocean 
vessels) that may assert federal preemption against efforts to compel use of specific technology, so the CAAP goals 
involve the Ports offering economic incentives in voluntary compliance programs, such as the Ocean Vessel 
incentive programs.  However, only the Boards have the legal authority to fund such incentives or impose CEQA 
mitigation or lease conditions to project approval, which decisions also fall within the Boards’ sole discretion 
regarding their respective Port’s properties and their individual Harbor Revenue Fund budgets, which may be 
affected by the global economy.   
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efforts, and that being listed as an implementation agency does not obligate the Ports to any 
specific requirement, however, this is contrary to the language of the AQMP that implementing 
agencies are “responsible for implementing the control measure.”  We believe that listing the 
Ports, and not including all of the other public and private partners that are also working on these 
efforts, gives the impression that the Ports do have an assigned obligation, or that the Ports must 
bear a larger burden in the effort to implement these programs.  We also repeat our comment 
stated above that the AQMD cannot mandate in the AQMP that the Ports must expend monies in 
these voluntary efforts, since most of these Off-Road and Advanced Control Technology 
measures require incentive monies to fund demonstration projects or accelerated use of new 
technology. 
 
We believe that the appropriate Implementing Agencies for these measures are the United States 
Environmental Protection Agency and the California Air Resources Board. 
 
The Ports urge AQMD to make all of the above-requested changes to the draft 2012 AQMP, in 
particular, to eliminate Measure IND-01 Port Backstop Rule as a legally unnecessary measure 
exceeding AQMD’s authority and violating the State Tidelands Trust.  We believe it is much 
more effective to advance our mutual clean air goals for our agencies to continue working 
cooperatively together, but if the AQMD takes the above 2012 AQMP measures forward, the 
Ports will have no choice but to vigorously oppose such action through the administrative and 
legal process. 
 
Sincerely, 

 
Chris Lytle Geraldine Knatz 
Executive Director Executive Director 
Port of Long Beach Port of Los Angeles 
 
HAT:s 
 

cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Port of Long Beach Harbor Commission 
 Port of Los Angeles Harbor Commission 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
 David Reich, Los Angeles City Mayor’s Office 



 

 

 
 
 
 
July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
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November 19, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Ports’ Proposed Revision and Resolution Language for the Draft 2012 Air Quality 

Management Plan  
 
 
Dear Dr. Wallerstein: 
 
On November 15, 2012, staff from the ports of Long Beach and Los Angeles met with AQMD 
Boardmember Judy Mitchell and AQMD staff to discuss concerns and comments that have been 
raised by the ports in previous comment letters on the Draft 2012 Air Quality Management Plan 
(AQMP).  At the conclusion of the meeting, it was determined that staff would continue to work 
together to attempt to resolve the concerns that have been raised. 
 
In that spirit, the ports of Long Beach and Los Angeles propose the following revisions to the 
2012 AQMP, consistent with our past comment letters to AQMD: 
 

1. Measure IND-01 must be removed from the 2012 Air Quality Management Plan if it 
continues to apply or recommend any form of AQMD oversight and approvals of the 
ports’ actions, or enforcement (in terms of fines, penalties, administrative actions) against 
the Ports for failures of the Port industry to achieve designated emissions reductions.  
This includes the intent to develop such enforcement actions in later IND-01 rulemaking 
after adoption of the AQMP, even if such details regarding enforcement activity are 
absent from the draft AQMP.	

	
2. With the removal of the Measure IND-01, the following language could be added to the 

adopting resolution for the 2012 Air Quality Management Plan:	
 
BE IT FURTHER RESOLVED, the District commits to continue working with 

the Port of Long Beach and the Port of Los Angeles on the implementation of the San 
Pedro Bay Ports Clean Air Action Plan (CAAP) in order to meet the emission reduction 
goals identified in the San Pedro Bay Standards, and as a part of the annual report to the 
Board, District staff will continue to provide information on the progress of the ports in 
implementing the CAAP. 
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January 31, 2014 
 
VIA E-MAIL – rpasek@aqmd.gov 
 
 
Mr. Randall Pasek, Ph.D. 
Planning Manager, Off-Road Section 
Mobile Source Division 
Science and Technology Advancement 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 

 
Re: Comments on South Coast Air Quality Management District Proposed Rule 4001 — 

Maintenance of AQMP Emission Reduction Targets at Commercial Marine Ports 
 
Dear Mr. Pasek and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB”) and the City of Los 
Angeles acting by and through their respective Harbor Departments (“COLA”), and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
comments on the South Coast Air Quality Management District’s (“District”) recently published 
draft “Proposed Rule 4001 – Maintenance of AQMP Emission Reduction Targets at Commercial 
Marine Ports” (“PR 4001”), which attempts to implement “Stationary Source Measure IND-
01—Backstop Measures for Indirect Sources of Emissions from Ports and Port-related 
Facilities” (“Measure IND-01”) in the 2012 Air Quality Management Plan for the South Coast 
Air Basin (“AQMP”). 

As the District is well aware, the Cities have been dedicated, innovative, and effective 
leaders in the efforts of public agencies to improve air quality despite the fact that we have no air 
quality regulatory authority or control over emissions sources.  The potential of additional 
regulation by the District in the form of PR 4001 on the ports of Long Beach and Los Angeles 
(“Ports”) brings significant uncertainty that will have broad negative effects on the goods 
movement industry and the economy as a whole, and destroys the voluntary, collaborative 
partnership among the Cities, industry and all of the air agencies that has led to unparalleled 
emission reductions.  PR 4001 raises questions of fairness and unacceptable delegation of 
responsibility from federal, state and local air regulators to individual cities. 

 



Mr. Randall Pasek 
January 31, 2014 
Page 2 
 
 
 

  
 

 

The Cities have previously commented on, and objected to PR 4001 and Measure IND-
01, and have expressed our grave concerns about the District’s rulemaking approach, attempting 
to craft an ostensible “backstop rule” that would regulate the Cities and their respective Ports in 
an unprecedented manner.  This letter provides the Cities’ comments on PR 4001 and the 
District’s Preliminary Draft Staff Report (“PDSR”) for PR 4001 and concludes that: 

I. The substance of Measure IND-01 and PR 4001 is deeply flawed from technical, 
jurisdictional, legal, and public policy perspectives, in ways that cannot be cured; 

II. District is acting beyond its authority to adopt PR 4001; 

III. The procedural process for development, public participation and adoption of 
Measure IND-01 and PR4001 is similarly flawed under both state and federal law; 
and 

IV. Measure IND-01 and PR 4001 fail the requirements for inclusion in a State 
Implementation Plan (SIP) under the federal Clean Air Act and applicable state law 
and their existence within the SIP threatens the its success. 

 
Each of these four conclusions is explained in detail below. 
 

I. SUBSTANTIVE FLAWS IN PR 4001 
 

A. There Is No Demonstrated Need for PR 4001 
 
 The District has failed to and cannot provide any demonstration of “need” or justification 
for either Measure IND-01 or PR 4001.  The District’s persistent demand for the Cities – and the 
Cities alone – to be subjected to a redundant rule to “backstop” existing and effective emission 
regulations, reduction plans and policies is arbitrary, discriminatory, and remains unjustified by 
evidence or legal authority. 
 
 We respectfully point out that the District previously proposed a “port backstop rule” as a 
“Mobile Source Measure MOB-03” (“Measure MOB-03”) as part of the District’s 2007 Air 
Quality Management Plan, although Measure MOB-03 included as regulated parties, the port-
related emission sources.  However, following the Cities’ objections to that similarly-unjustified 
proposal, the California Air Resources Board (“CARB”) excluded the Port-related emission 
reduction targets and the proposed MOB-03 “backstop” measure from the 2007 SIP.  Despite 
that rejection, and despite its repeated and manifest failure to demonstrate any legitimate need 
the District  introduced an even more unjustified form of backstop that targets the Cities alone, in 
the form of PR 4001. 
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 Implementation of PR 4001 would transform the Cities’ voluntary San Pedro Bay Ports 
Clean Air Action Plan (“CAAP”) into the District’s mandatory regulation of the Cities.  The 
CAAP was a voluntary cooperative effort of Cities and all of the air regulatory agencies 
(including the District, CARB and the United States Environmental Protection Agency 
(”USEPA”) designed to encourage the industry operators of emission sources to go beyond 
regulation.  PR 4001 would improperly and illogically subject the Cities to the District’s 
regulation for industry’s failure to achieve anticipated emissions reductions from equipment not 
operated, owned or controlled by the Cities, or even to the potential loss of federal and state 
funding for emission reduction measures if the PR 4001 is adopted and included in the SIP and 
approved by the USEPA. 
 

As the Cities have previously shown, there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard. PR 4001 is unnecessarily 
duplicative of regulations already in place for port-related sources.1  This violates the federal 
Clean Air Act and State of California Health & Safety regulations that require SIP provisions to 
be “necessary.”   The Ports’ 2012 air emissions inventories show that diesel particulate emissions 
(DPM) have been reduced by 80% over the seven year period between 2005 and 2012, exceeding 
the commitments we made for 2014 and 2023 in the CAAP.  Further, the Cities estimate that by 
2014, 98% of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur 
as the result of regulations adopted by CARB and the International Maritime Organization 
(IMO).2  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ CAAP. 

 
B. A  VMEP Should Be Used To Achieve Reductions Rather than Rulemaking 

 
 To the extent the District may be seeking to ensure the emission benefits of the Cities’ 
voluntary vessel speed reduction incentive program, there is a more appropriate and focused 
method in the form of the USEPA’s policy and guidance for the Voluntary Mobile Source 

                                                 
1 The term “port-related sources” may occasionally be used in this letter, merely for convenience and consistency 
with usage of that colloquial term by the District, as shorthand for the range of discrete sources of air emissions, 
mostly mobile, which happen to operate at or near the geographic boundaries of the respective Ports.  The Ports 
themselves, however, are “non-operating ports” and therefore not “sources” of emissions, and there is no statutory 
reference to anything called “port-related sources” for purposes of air quality regulation.  The Cities are 
governmental entities having jurisdiction over defined geographic areas, like the District, and are no more the 
“sources” of emissions than is the District. 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Emission Reduction Program (VMEP).  This USEPA policy provides an established process to 
grant SIP credit for emission reductions resulting from voluntary mobile source measures that go 
beyond existing regulations.  The VMEP approach was intended for exactly the type of 
successful voluntary program such as the Cities’ landmark CAAP, and should be used to account 
for the 2% of port-related emissions not currently backstopped by regulation.    Use of the VMEP 
would allow the continuation of a successful voluntary approach that has industry support 
eliminating the risk of cargo diversion that would be caused by the uncertainty inherent in the ill-
conceived regulatory structure of PR 4001. 
 

The USEPA’s established VMEP process that was conceptualized for programs such as 
the Cities’ vessel speed reduction incentive program and other CAAP measures is a feasible and 
preferable alternative to PR 4001 as it will accomplish the objectives sought by Measure IND-01 
and PR 4001 and ensure that the emissions reductions achieved by the program are credited in 
the SIP.  Further, a VMEP, which can be implemented by a memorandum of understanding, will 
achieve the same emissions reductions while allowing grant funds to continue to remain 
available for actions going beyond regulations and will do so in a collaborative manner.  It will 
also encourage other port partners, as well as cities and regions throughout the nation, to develop 
and pursue innovative voluntary programs and solutions that best fit their needs to improve air 
quality and public health.  The Cities are open to discussing mechanisms, contractual or 
otherwise, by which the Cities and the District can formalize a VMEP to ensure the voluntary 
emission reductions are maintained in future years. 
 

C. PR 4001 Emissions Reduction Target Methodology is Flawed 
 
Table 5 of the District’s Preliminary Draft Staff Report shows the overall combined 2014 

target emission reduction of 75% resulting from the application of the Cities’ CAAP 2014 
emissions reduction goals for NOx, SOx, and DPM compared to the CAAP 2005 baseline, but 
fails to specify a mechanism to harmonize the AQMP inventory values with the Cities’ reported 
air emissions inventories.  Furthermore, the use of a fortuitous similarity in ‘percent reduction’ 
cannot be the basis of any type of backstop rule. 
 

Since the 2012 Final AQMP emissions inventory uses a baseline year of 2008 that 
includes the Cities’ 2008 emissions inventories, the 2005 baseline emissions should be replaced 
with the more appropriate 2008 emissions estimates to determine the overall PM2.5 equivalent 
emissions reduction target.  Based on the Cities’ calculation, using the District staff’s 
methodology, by applying the CAAP reduction factors to the 2008 baseline inventory, the 
overall combined target PM2.5 equivalent emission reduction is 68%, as shown in the following 
table: 
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Emissions Inventory NOx SOx PM2.5 PM2.5Eq
(tons per day) 

CAAP 2005 Baseline1, 3 87.45 33.39 4.73 28.54 
Ports Combined 2008 Total Port-Related 
Emissions2, 3  78.6 25.5 3.7 22.7 
CAAP 2014 Reduction4 22% 93% 72%* ----- 
2014 Estimated Inventory3 68.21 2.34 1.32 7.34 
Overall PM2.5 Equivalent Reduction Between 2008 and 2014 68% 
1 From Table 2 of Preliminary Draft Staff Report for PR 4001 
2 From Table 3 of Preliminary Draft Staff Report for PR 4001 
3 2005 and 2008 emissions are based on the Ports’ 2011 emission estimation methodologies. 
4 CAAP 2014 Bay-Wide Standards emission reduction goals for NOx, SOx and DPM  
*Please note that that the CAAP 2014 emission reduction goal of 72% is for DPM, not for PM.   
 

In determining the 2014 emission reduction targets for PR 4001, District staff applied the 
Basin-wide percent reductions from 2008 to 2014 and 2019 to the Cities’ 2008 inventory to 
arrive at the forecasted net emissions reduction percentages of 75% for 2014 and 2019 (page 11 
of Preliminary Draft Staff Report).  This approach is not appropriate because the Basin-wide 
percent reductions are based on an inventory of emissions from overall sources (including non-
port-related) in the South Coast Air Basin (SCAB).  Therefore, the approach taken in PR 4001, is 
not directly applicable to what the Rule describes as “port-related emissions.”  Since the SCAB 
estimates include emissions from what the District erroneously describes as the “port-related 
source” categories, as well as sources operating elsewhere in the SCAB, the 75% emission 
reduction target specific to the ports of Long Beach and Los Angeles is questionable.  As an 
example, SCAB-specific emissions from heavy-duty vehicles includes emissions from all heavy-
duty trucks operating in the basin, including those associated with construction activities, public 
fleets, utility, intrastate, interstate, and drayage trucks, while the ports-specific heavy-duty truck 
emissions inventory only includes activity and emissions associated with port-related drayage 
trucks. 

 
It is also important to note that the District’s December 2013 Preliminary Draft Staff 

Report for PR 4001 erroneously assumes that PM2.5 emissions are equivalent to diesel particulate 
matter (DPM) emissions.  The Cities’ 2014 CAAP emission reduction goal of 72% is specific to 
DPM, not PM2.5 as assumed in the calculation of the PM2.5 equivalent emissions reduction goal of 
75%.  Each of the Port’s annual air emissions inventories separately estimate DPM and PM2.5.  
As shown in their annual reports, the resulting emissions of DPM and PM2.5 are not equivalent.  
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Please refer to Table 8.4 of the Port of Long Beach 2012 Air Emissions Inventory Report3 and 
Table 9.4 of the Port of Los Angeles 2012 Inventory of Air Emissions Report4.   

 
 A comparison of the PM2.5 equivalent factors used in the 2007 AQMP , 2012 AQMP, and 
PR 4001 shows that there is inconsistency in how the PM2.5 equivalent factors were derived and 
applied, as shown in the table below: 
 
  PM2.5 Equivalent Factors 

 VOC NOx PM2.5 SOx 
2007 AQMP 0.04 0.10 1.00 1.52 
2012 AQMP 0.02 0.07 1.00 0.53 
PR 4001  NA 0.07 1.00 0.53 

 
 In the 2007 AQMP, emissions reductions were simulated between 2005 and 2014, 
whereas for the 2012 AQMP, emissions reductions were simulated between 2008 and 2014. In 
the 2007 AQMP, the effect of each pollutant precursor’s reduction on the 2014 
PM2.5concentration was considered on an annual basis, while the 2012 AQMP considers 24-hour 
PM2.5concentrations.  Also, the 2007 AQMP used the annual PM2.5 concentration which was  
based on the average concentrations from all air monitoring stations in the South Coast Air 
Basin, while the 2012 AQMP only uses the average from six regional locations—Riverside-
Rubidoux, Downtown Los Angeles, Fontana, Long Beach, South Long Beach, and Anaheim.  
The Basin-averaged conversion factors resulting from the 2007 analysis were submitted as part 
of the 2007 SIP (Appendix C, of the CARB staff report, “PM2.5 Reasonable Further Progress 
Calculations”) and were approved by the USEPA.  
 

In addition, PR 4001(c)(6) defines “PM2.5 Equivalent” as “the aggregate of the NOx, 
SOx, and PM2.5 emissions (in tons per day) as defined by the following formula provided in the 
Final 2012 AQMP: 
 

PM2.5 Equivalent = 0.07 * NOx + 0.53 * SOx + 1.0 * PM2.5 
 
 The formula provided in PR 4001 does not reflect the PM2.5 equivalent formula provided 
in the Final 2012 AQMP, which includes emissions of VOCs in the calculation.  In PR 4001, 
without explanation, the District has erroneously “dropped” the contribution of VOC from the 
PM2.5 equivalent formula, although the District’s emissions modeling simulation shows VOCs as 
a contributing factor. 
 
                                                 
3 Port of Long Beach 2012 Air Emissions Inventory. www.polb.com/emissions 
4 Port of Los Angeles 2012 Inventory of Air Emissions. www.portoflosangeles.org/environment/studies_reports.asp 
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 Given that there have been several revisions to the PM2.5 equivalent calculations, the text 
and formulae used in PR 4001 for those calculations do not appear consistent with previous 
approaches to such determinations.  Prior to proceeding any further with PR 4001, the Cities 
request a scientific technical evaluation and obtain confirmation from the USEPA that the 
revised PM2.5 equivalent factors and formula to calculate PM2.5 equivalent emissoins used in the 
2012 AQMP and in PR 4001 are appropriate. 
 

D. PR 4001 Fails to Provide an Accurate and Appropriate Definition of Emissions 
“Shortfall” 

 
PR 4001 would require the Cities to develop and submit an emissions reduction plan 

(“Plan”) identifying control strategies to eliminate some potential future “shortfall” in attainment 
of reduction targets.  The proposed rule, however, fails to identify the environmental baseline or 
other parameters that would be required in order for the Cities or the District to determine the 
extent of any emissions “shortfall” to be addressed in the potential Plan.  Under PR 4001, the 
existence of a “shortfall” would appear to be the necessary prerequisite to trigger some 
responsive action on the part of the Cities, but the draft text of PR 4001 fails to provide for a 
timely and objective process to ascertain when and whether such a “shortfall” may have arisen. 
 

The term “shortfall” first appears in the proposed rule in paragraph (d)(1)(A), where it 
appears to call for a Plan to report on progress in “meeting the shortfall.”  However, that would 
appear to be inconsistent with the structure of the proposed rule, i.e., under PR 4001, the District 
cannot require the Cities to submit an emissions reduction plan unless and until the annually-
reported emissions reductions “show that the percent reduction in PM2.5 from the baseline 
emissions is less than the reduction target” of 75% (Paragraph (e)(1)B)).  There would not be any 
“shortfall” identified until that time; therefore, it would be premature and illogical to require the 
Cities to submit a Plan that “reports the progress in meeting the shortfall.” 

 
To the limited extent that the draft text of PR 4001 describes the shortfall that might 

trigger the need to prepare a Plan, the provisions for annual estimating or reporting of the 
emissions appear imprecise and vague.  Also, paragraph (f) appears to contemplate that once a 
“shortfall” is determined to exist in one year, then the District could demand a revised Plan in 
following years if targets still are not met.  What happens if the shortfall is “corrected” in 
subsequent years and targets are again being met? 

 
PR 4001 fails to provide for any process for review or appeal of a possible District 

“determination” that a “shortfall” has occurred.  PR 4001 fails to provide adequate time for the 
Cities to prepare a Plan, if required, or adequate time or procedures for the Cities to study the 
proposed Plan, to conduct environmental review of the Plan, or to conduct public hearings and 
gather input on any Plan that may be deemed to be appropriate if PR 4001 is properly triggered. 
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Development of a Plan should not be mandated if any eventual determination of an 
emissions “shortfall” is due to reasons outside of the Cities’ control.  As previously stated, by 
2014, the emissions sources ostensibly targeted by PR 4001 are already controlled by state, 
federal, and international regulations.  Should there be a shortfall in attaining the emissions 
targets, it will likely be due to factors not caused or controlled by the Cities, and not due to any 
action or derelictions on the part of the Cities or their tenants or users.  The obligation to go 
through a burdensome process to prepare and approve a new Plan or to take active measures to 
make up for a shortfall in meeting emission reduction targets should not fall on the two Cities.  
The Cities are independent governmental entities who are not directly producing emissions or 
otherwise directly responsible for the targeted emissions or for the attainment of emission 
targets.  The Cities are certainly not air agencies created by federal or state law with specific 
regulatory authority to control emissions. 
 

E. PR 4001 Improperly Provides for Moving Emissions Reduction Targets 
 

PR 4001 paragraph (c)(4) defines the “Emissions Target” as the “emissions forecast that 
is based on the Ports’ 2008 baseline emissions forecasted for a specific year as provided in 
Appendix IV-A page IV-A-36 of the Final 2012 AQMP.”  This definition is confusing, as it is 
assumed that this reference is contained in the Final 2012 AQMP.  In the description of this 
measure in Appendix IV, page IV-A-36, only projected levels of NOx, PM2.5, and SOx are 
shown for calendar years 2014 and 2019.  However, PR 4001 and the District’s Preliminary 
Draft Staff Report discuss a 75% reduction in PM2.5 equivalent emissions in 2014 compared to 
2008 baseline levels.  Again, there is a clear inconsistency between PR 4001 and the text of 
Measure IND-01 as actually approved by the District’s Governing Board. 

 
PR 4001 paragraph (e)(2) requires the District’s Executive Officer to review the 

reduction target based on the latest information available including future year emission 
estimates in the 2016 AQMP and purports to allow the Executive Officer, by July 1, 2017 to 
“update,” if necessary, the emission reduction target.  This provision is unauthorized by IND-01 
or any other rule, regulation, plan or statute, and would unlawfully vest apparently unfettered 
power on the Executive Officer to change the previously-approved reduction targets.  By 
what authority would these targets be “revised” in the future?  Under what objective standards?  
What public process would the District’s Executive Officer need to follow in order to “develop” 
a proposed amendment to PR 4001 changing the targets?  What environmental review/public 
outreach processes would be required before the Executive Officer could change the reduction 
targets and how would the environmental/socioeconomic impacts of such changes be addressed?  
How would such a moving target affect the Cities, the port communities, tenants, users, and the 
existing plans and policies which have proven effective in attaining the agreed and approved 
reduction targets? 
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F. The Processes For Development, Approval and Disapproval of Emission Reduction 
Plans Are Flawed 

 
In the event the emissions reduction targets are not met, PR 4001 requires the Cities to 

submit an Emissions Reduction Plan “to address the emission reduction ‘shortfall’.”  In addition, 
PR 4001 dictates the public processes of other government agencies: “…the Ports shall conduct 
at least one duly noticed public meeting before the Plan is presented to each respective Board of 
Harbor Commissioners for approval.”  This is an improper attempt by the District to control and 
dictate the exercise of “discretion” conferred on the Boards of Harbor Commissioners regarding 
their own notice, agenda setting, public hearing procedures and substantive decision making 
processes under their own applicable governing laws and rules.  Neither the District’s staff nor 
its Governing Board can require approval of the District’s desired measures or override the 
discretion of the Board of Harbor Commissioners including decisions related to the management 
of the port or how port resources are allocated.   

 
Moreover, if the Board of Harbor Commissioners disagrees that a Plan is required or 

specific terms of a Plan requested by the District, what process is provided for resolution of such 
disagreements?  Under what authority would PR 4001 purport to allow the District’s Executive 
Officer, acting alone, without even District Governing Board authority, to “disapprove” a Plan or 
compel a Plan to be approved by the Cities’ own governing authorities?  Although the Cities 
dispute that the District can compel or disapprove a Plan at all due to conflicting governmental 
authority, certainly such approval or disapproval of any Emission Reduction Plan cannot be at 
the sole discretion of a single District staff member.   
 

G. PR 4001 Would Violate Constitutional Requirements of Due Process 
 

PR 4001 also raises several questions regarding violations of Due Process.  As noted 
above, PR 4001 would unlawfully purport to vest the District’s Executive Officer with unilateral 
authority to “approve” or “disapprove” a Plan submitted by the Cities, without any process for 
public hearing, review by the District Board, or other guarantees of procedural due process for 
those concerned about such actions.  PR 4001 also improperly fails to provide any requirement 
that the Executive Officer must make “findings” of “non-compliance” with some provision of 
paragraph (f)(1) of PR 4001, or that the Executive Officer’s decisions must be based on some 
reasonable and objective standards. 

 
PR 4001 fails to provide for the District giving the Cities any particular notice or 

justification for disapproval of a Plan, or any process for the Cities to seek review or appeal of 
the District’s disapproval. 
 

What would be the procedure if the PR 4001 triggered the obligation of the Cities to 
prepare a Plan, and the Cities duly submitted a Plan, but the District (either by its Executive 
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Officer or its Hearing Board) “disapproved” the Plan (per paragraph (f)(2)(C))?  The Cities 
would apparently be required to submit a revised Plan within 60 days of the disapproval; 
however, that time would not be sufficient for the Boards of Harbor Commissioners and their 
staffs to prepare a new revised Plan, to hold new “public meetings” and gather public input, or 
otherwise take meaningful action on the revised Plan.  PR 4001 fails to provide adequate time or 
process for the Boards of Harbor Commissioners to prepare, conduct CEQA review and public 
outreach, or to consider and approve a new revised Plan within the arbitrary 60 day time frame 
set by the rule. 
 

H. PR 4001 Improperly Changes the Definition of “Feasibility” In Control Strategies 
and Alternatives 

 
 PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Measure 
IND-01 as adopted by the District Governing Board.  Instead, PR 4001 (at paragraph (c)(1)) has 
changed the limitations on the proposed obligations of the Cities to achieve additional emissions 
reductions under PR 4001.  Previously, the proposed rule was described as requiring the Cities to 
“propose additional emission reduction methods …[but only] to the extent cost-effective 
strategies are technically feasible and within the Ports’ authority.”  PR 4001 has inexplicably 
omitted (at several points) the prior limitation on the Cities’ potential obligations to measures 
that are “technically feasible.”  Again, this is not consistent with the text of Measure IND-01 or 
any other legal or regulatory authority identified by the District.   
 

The Cities assert that feasibility must be defined as technically, operationally, 
commercially, financially, and legally feasible, and within the legal and jurisdictional authority 
of the Cities.  Further, the District must acknowledge that feasibility is also subject to the Cities’ 
and their Boards of Harbor Commissioners’ own legal and trustee obligations as governmental 
agencies under their City Charters and applicable laws. 
 

The District also fails to show how it expects the Cities as governmental agencies to 
legally overcome the same doctrines of international and federal preemption that prevent the 
District from regulating mobile sources such as ocean-going vessels, rail locomotives and trucks.  
If the District intends that the Cities shall be compelled to pay incentives for District programs if 
they are unable to legally regulate mobile sources, then again this raises the jurisdictional 
conflict with the Cities’ Boards’ independent governmental discretion and legal obligations to 
manage their properties and revenues to serve Tidelands purposes for the benefit of the State.  In 
this era of ever diminishing resources and increased competition the District is seemingly 
ignoring the lawful obligations of the Cities’ Boards and insisting they place District priorities 
(which they themselves cannot legally accomplish) before the established responsibilities of the 
respective City Boards.   
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I. The PR 4001 Enforcement Scheme is Unconstitutionally Vague and Impermissible 
 

PR 4001 does not describe how the District would determine the “consequences” for 
violation of PR 4001, nor does it identify how it would determine the sufficiency of the Cities’ 
efforts to manage activities within the Ports.  If the Cities were deemed to be in violation simply 
because the District may choose to “disapprove” a Plan or revised Plan, under what legal 
authority would the District purport to sanction the Cities in the event of some perceived 
“violation”? 

 
PR 4001 fails to provide objective standards appropriate for the District to judge the 

sufficiency of any plans or measures proposed by the Cities to achieve the emission reduction 
targets.  The proposed rule fails to provide sufficient detail at paragraph (f)(2)(F)(iii) as to what 
the consequence would be if the District were to disapprove a City’s revised Plan.  Also, the 
reference here that the Cities “shall be in violation of this Rule…” must be clarified. 

 
Similarly, the terse discussion of the Variance and Appeal Process outlined in paragraph 

(g)(1) and (2) of PR 4001 is vague and fails to identify criteria or the process for the Cities to 
petition the District Hearing Board for a variance.  PR 4001 also fails to explain the outcome 
should the District grant a variance.   

 
Both Measure IND-01 and PR 4001 are unconstitutionally vague in their failure to 

explain exactly what fines, penalties or other administrative enforcement would be imposed on 
the Cities in the event that targets are missed or the District’s Executive Officer disapproves a 
plan.  The District also fails to explain how it purports to impose penalties or corrective action 
against another governmental entity for failure of private third party emissions sources to achieve 
emissions reductions that such other governmental entity is also preempted from regulating. 

 
The District has failed to show any constitutional or statutory basis for requiring a 

governmental entity to devote public resources, pay exactions, administrative fines or suffer 
penalties for pollution caused by private entities.  Similarly, the District has not shown any 
authority for PR 4001’s attempt to shift onto the Cities liability for emission shortfalls by other 
parties assigned AQMP emissions reduction responsibility.  The District has failed to show how 
PR 4001 would not violate constitutional limitations requiring exactions or penalties imposed on 
a party to be reasonably related to and proportional to the party’s deleterious public impacts.  
This is especially true when PR 4001 only applies to the Cities, which are non-operating ports, 
while failing to include all parties involved in the CAAP including the other air agencies that 
jointly sponsored the CAAP, or actual owners and operators of emission sources.  The District 
also fails to define how it would allocate liability to COLB versus COLA, when they are two 
separate legal entities with independent Boards as decision makers that may approve different 
Plans or no Plan at all.  In any event, neither City is in direct control of the actual emissions 
sources and rudimentary principals of justice require that they should not be burdened with 
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sanctions, penalties, or Plan-writing responsibilities to cure the “shortfalls” of others or to act as 
a delegated air regulator that has no such authority. 

 
J. PR 4001 Fails to Consider Legal Limits on Grant Funding 

 
In the Cities’ actual operating experience, demonstration that proposed activities go 

beyond, rather than merely comply with, enforceable regulations, is a basic requirement in both 
state and federal grant funding applications.  The District has claimed that its adoption of PR 
4001 as an enforceable rule or regulation would not prevent the Cities from continuing to be 
eligible for the types of grant funding that the Cities have used successfully to fund emission 
reduction programs.  However, the District has failed to provide legal citation in support of how 
the governmental agencies typically funding such programs might continue to legally fund 
activities for the purpose of complying with existing mandates, without violating constitutional 
limits prohibiting payment to comply with the law as “gifts of public funds.”   
 

K. Reporting Requirements under PR 4001 are Excessive 
 

PR 4001 paragraph (f) requires annual revisions to the Emission Reduction Plan.  This is 
new and excessive regulation, well beyond backstopping achievement of 2014 targets, and is 
duplicative, unnecessarily burdensome, and has not been sanctioned or in any way approved by 
the District’s Governing Board.  Even CARB in its state oversight over the District’s plans, only 
requires three-year updates to the AQMP.  Furthermore, PR 4001 is placing greater air quality 
regulatory burden on the Cities (and their Ports) than the federal government places on AQMD 
or other air agencies. 

 
L. Annual Emission Inventory Requirements under PR 4001 are Inappropriate and 

Vague  
 

PR 4001 paragraph (d) outlines requirements for annual emissions reporting.  An initial 
inventory for 2014 would be required by November 2014 “from all port-related sources for the 
2014 calendar year based on actual activity information available prior to November 1st of the 
calendar year and projected activity information for the remainder of the year.”  Although 
Distract staff indicated that specific requirements for this November 2014 submittal would be 
provided, neither the rule nor the accompanying Staff Report list any specifics.  The Cities will 
incur additional costs based on this requirement to prepare a 2014 inventory based on incomplete 
data in November 2014.   

 
The majority of the sources tracked in the Cities’ current emission inventories of port-

related sources are not owned, operated or controlled by the Cities.  Therefore, emissions 
inventories that will be used to evaluate compliance with PR 4001 should only include those 
port-related sources over which the Cities have direct control. 
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II. LACK OF AUTHORITY 
 

A. PR 4001 is NOT Consistent with the District’s Governing Board Approved Control 
Measure IND-01  

 
 Control Measure IND-01 provided a description of the Cities’ successful CAAP and its 
various emissions reduction goals:  “This AQMP Control Measure is designed to provide a 
“backstop” to the Ports’ actions to provide assurance that, if emissions do not continue to meet 
projections, the Ports will develop and implement plans to get back on track, to the extent that 
cost effective and feasible strategies are available.”  (Final 2012 AQMP Appendix IV-A, page 
3).  PR 4001, by contrast, describes its purpose differently:  “The purpose of this rule is to 
establish actions to be taken in the event that emissions from port-related sources do not meet the 
emission targets assumed in the Final 2012 Air Quality Management Plan for the purpose of 
meeting the federal 24-hour PM2.5 standard in 2014 and maintenance of attainment in subsequent 
years” (PR 4001 paragraph (a)).  District Staff has apparently drafted PR 4001 so as to eliminate 
the references in Measure IND-01 as adopted by the District’s Governing Board to backstopping 
the Cities CAAP targets to the extent cost effective and feasible strategies are available and has 
replaced that “backstop control measure” with a traditional regulation by the District to meet 
District-set targets.    
 
  In addition, the District Staff (apparently without Board approval) has changed the 
concern from assuring “the attainment demonstration” for 2014 PM2.5 emission targets (as 
described in the 2012 AQMP) to add “maintenance of the air quality standard in subsequent 
years.”  (PR 4001 paragraph (a)).  This change adds a new undefined and open-ended element 
into PR 4001 that is not consistent with Control Measure IND-01 as publicly adopted by the 
District’s Board in February 2013. Most importantly, to the extent the provisions of PR 4001 
vary in purpose and scope from Measure IND-01, they are not authorized by the District 
Governing Board.  

 
B. The District Fails to Show Any Basis to “Indirectly” Regulate Mobile Sources or 

Delegate Authority Without Clean Air Act Waivers from the USEPA 
 
The District has failed to show any constitutional or statutory basis for attempting to 

regulate mobile sources “indirectly” that it is preempted from regulating directly.  The District’s 
use of the term “port related sources” appears to be a euphemism for “mobile sources” that may 
be located at or operate at the areas governed by the Cities.  “Mobile sources” of emissions are, 
of course, generally beyond the limited regulatory authority conferred by the Legislature on local 
or regional districts.  (e.g., Health & Safety Code § 40001(a); also see, 76 Ops. Cal. Atty. Gen. 
11 (1993); 75 Ops. Cal. Atty. Gen. 256 (1992); 74 Ops. Cal. Atty. Gen. 196 (1991); 73 Ops. Cal. 
Atty. Gen. 229, 234-35 (1990).)   
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The District has failed to show any authority for attempting to regulate mobile sources by 

making another governmental entity that lacks any air regulatory authority its agent for 
enforcement of its desired mobile source emission reductions.  (See, e.g., Association of 
American Railroads et al. v. South Coast Air Quality Management District et al., 622 F.3d 1094, 
1096 (9th Cir. 2010), invalidating several train-idling emissions rules enacted by the District, on 
the basis of federal preemption under the Interstate Commerce Termination Act of 1995 
(ICCTA).)  Moreover, the District does not have mobile source regulatory authority itself to 
delegate, as it does not have a waiver under the Clean Air Act from the USEPA.  The District 
should instead work on stronger regulations from USEPA or CARB, which does have certain 
USEPA waivers to regulate mobile sources.   

 
PR 4001 impermissibly requires the Cities to become air pollution control agencies, 

responsible for “achieving” reductions of emissions that are actually from other private parties 
that operate or control equipment largely used in goods movement within the geographic 
boundaries of the Cities.  There is no statutory or other legal basis for imposing such a 
requirement on another governmental agency.  For example, does this mean that a city that has a 
significant number of factories or refineries within its borders becomes a stationary source and 
indirect source for those emissions?  Evidently the District does not distinguish between 
“operating ports” such as the Port of Charleston, S.C., which actually operates the terminals 
within the port, and “non-operating ports” such as the Cities, which are landlords that do not 
operate the marine terminals and other facilities within the harbor districts. 

 
The emission reduction plan required by PR 4001 strongly resembles the State 

Implementation Plan requirements of the Clean Air Act (42USC§7410). Specifically PR 
4001(f)(1)(A)(i) states, “…Ports shall engage [CARB, USEPA and the District] to discuss legal 
jurisdiction and authority to implement potential strategies to address the shortfall…” Based on 
the Clean Air Act, the enforcing agency should be the state of California through CARB and the 
District; however, PR 4001 places the burden of enforcement of emission reductions on the 
Cities.  Based on this, if the port-related sources don’t meet the emission reduction target 
specified by PR 4001, it should be the District and/or CARB that are responsible for preparing 
and enforcing the emission reduction plan against the emissions sources.  If the District insists 
that the Cities prepare an emission reduction plan, then the plan must be subject to the limits on 
authority, preemption and feasibility issues described above.  Further, USEPA, CARB and the 
District should provide funding to the Cities to support programs for incentives, since the Cities 
will no longer have available grant funding for voluntary programs.   
 

C. PR 4001 Violates Cities’ Charter Authorities and Tidelands Obligations 
 
Control Measure IND-01 and PR 4001 are illegal, abusing the District’s limited statutory 

power in an unprecedented manner that exceeds its authority.  There is no legal precedent or 
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authority for the District’s attempted regulation of the Port Authorities of the Cities, or the 
District’s imposition of an arbitrary, unnecessary and discriminatory rule on the Cities,  and 
thereby dictate the Cities’ governing Boards of Harbor Commissioners’ (“Boards”) decisions 
regarding the exercise of their police power authority, the management of their respective 
properties and expenditures of the Cities in order to satisfy the District-defined targets for a 
single district within the State.   

 
PR 4001 acknowledges that funding will be necessary to implement a plan to satisfy 

District targets, but fails to provide District funds or specify the source of such funds.  The 
District cannot legally compel the Cities’ Boards to make expenditure of Tidelands Trust 
revenues for the purpose of incentives or funding emission reduction programs as contemplated 
in District enforcement activity under PR 4001.  Such proposed unfettered District authority 
would unlawfully supplant the trustee judgment and legal obligations of the Cities to operate the 
port properties and their revenues solely for the benefit of the entire State of California under the 
Tidelands Trust doctrine (promoting maritime commerce, navigation and fisheries) rather than 
for limited municipal or a single District’s purposes. 

 
Worse yet, PR 4001 proposes that a single District Executive Officer acting alone (rather 

than the District’s full Governing Board) would wield the sole discretion to approve or 
disapprove the independent jurisdictional decisions of the Boards regarding conditions they 
impose on their properties or expenditures of their Harbor Revenue Funds, violating the 
Tidelands Trust and the Cities’ charters. 

 
D. There is No Statutory Authority for District to Impose PR 4001 On Cities 

 
The District has failed to cite any statutory authority for regulating the Cities—

governmental entities—as purported “sources” of emissions. As the Cities have repeatedly 
explained, neither the Cities nor the Ports are “sources” of emissions—direct, indirect, or 
otherwise.  The District has not provided any authority that would support the District’s 
attempted characterization of the Cities, or the Ports, as “indirect sources” of emission, solely 
based on the confluence of distinct privately-owned activities, vessels, vehicles, equipment, and 
uses within the geographic area and jurisdiction of the respective Ports. 

 
“An air pollution control district, as a special district, ‘has only such powers as are given 

to it by the statute and is an entity, the powers and functions of which are derived entirely from 
the Legislature.’” (74 Ops. Cal. Atty. Gen. 196 (1991)[citations omitted].)  “No matter how 
altruistic its motives, an administrative agency has no discretion to promulgate a regulation that 
is inconsistent with the governing statutes.”  (Terhune v. Superior Court (1998) 65 Cal.App.4th 
864, 874.)  The District has failed to cite any statute or grant of authority from the Legislature for 
the proposed PR 4001. 

 



Mr. Randall Pasek 
January 31, 2014 
Page 16 
 
 
 

  
 

 

Under the District’s 2007 Air Quality Management Plan, a proposed “Port Backstop 
Rule” was proposed as a “Mobile Source Measure MOB-03” that defined the operators of marine 
terminals and rail yards, as well as the Cities, as indirect sources, Measure IND-01 and PR 4001 
inexplicably exclude the operators of the mobile sources that had been in MOB-03 and instead 
propose to regulate and punish solely the Cities, effectively insulating from responsibility, the 
private sector entities that do own, operate and control the equipment producing the emissions. 

 
The District Staff has previously referred to a clearly erroneous, overbroad interpretation 

of Health & Safety Code §§40716 (a)(1); 40440 (b)(3), as potential authority for attempting to 
justify Measure IND-01 and PR 4001 as forms of indirect source review, as applied to the Cities. 
However, such lax interpretations apparently ignore the Legislature’s explicit limitations on any 
such “indirect source” regulatory authority—precluding application of PR 4001 against the 
Cities (e.g., Health & Safety Code § 40716(b):  “Nothing in this section constitutes an 
infringement on the existing authority of counties and cities to plan or control land use, and 
nothing in this section provides or transfers new authority over such land use to a district.”)  

 
Similarly, any District reliance on Health & Safety Code § 40440 is clearly misplaced. 

The introductory clause of § 40440(b)(3), for example, states that indirect source controls must 
be “[c]onsistent with Section 40414.”  Importantly, Health & Safety Code §40414 [specifically 
governing the District] states: “No provision of this chapter shall constitute an infringement on 
the existing authority of counties and cities to plan or control land use, and no provision of this 
chapter shall be interpreted as providing or transferring new authority over such land use to 
either the south coast district, the Southern California Association of Governments, or the state 
board.”  Not only does this provision apply generally to Chapter 5.5 [governing the District] but 
it is also specifically referenced in § 40440(b)(3), leaving little doubt that any District rule 
related to indirect source controls may not overreach or infringe on the Cities’ police power to 
control land use in their jurisdictions or Tidelands Trustee duties for benefit of the State. 

 
Finally, the District Staff’s reference to two cases involving the very distinct “indirect 

source review” adopted by the San Joaquin Valley APCD is misplaced.  Those cases, California 
Building Industry Association  v. San Joaquin Valley Air Pollution Control District, 178 Cal. 
App. 4th 120 (2009) and Nat’l Ass’n of Home Builders v. San Joaquin Valley Air Pollution 
Control District, 627 F. 3d 730 (9th Cir. 2010), involved quite different circumstances and a 
distinct and specific statute permitting an indirect source review program and in-lieu fees to be 
imposed on new construction sites.  The holdings of those cases were narrow, and based on the 
nature of the emission sources being regulated.  “Because the court’s approval of the rule 
depended on the nature of the source being regulated, mobile non-road construction equipment, 
indirect sources are not categorically permissible after NAHB.”  (39 ECOLOGY LAW 
QUARTERLY 667 (2012).)  Those cases are thus irrelevant, and do not support District Staff’s 
assertion of some authority for the District to impose rules on the Cities under the guise of 
Measure IND-01 or PR 4001. 
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III. PROCEDURAL FLAWS  
 

A. General Comments 
 

The PR 4001 developmental and procedural process is on an accelerated timeline that is 
unusually short for a rule of this unprecedented nature that has generated such controversy and 
so many unanswered questions from other public agencies and stakeholders.  The District should 
provide a comprehensive rule development schedule, including key milestones of staff report 
revisions, staff report analyses, workshops, workgroup meetings, etc. and provide the 
stakeholders, and the public adequate time for review and comment after release of actual 
substantive information necessary to evaluate the proposed rule.  

 
Instead, the District was late with release of the actual text of PR 4001, not releasing it 

until November 26, 2013.  The text of the PR 4001 is severely lacking explanation of many 
material elements, leaving continued unanswered questions that had been posed literally for 
years, even under the development of Measure IND-01 and early working group consultation 
meetings.  The Preliminary Draft Staff Report for PR 4001 offers little help, as the Staff Report 
does not contain technical data and analyses necessary for a complete review.  The PR 4001 
Preliminary Staff Report lacks substance and does not meet important specificity requirements 
(see specific comments below related to the Preliminary Staff Report). 

 
Lastly, the District’s environmental assessment of the PR 4001 has also been extremely 

flawed and we incorporate by reference the comment letters previously submitted by the Cities 
on the Notice of Preparation and Recirculated Notice of Preparation under the California 
Environmental Quality Act, which are attached hereto. 
 

B. The District’s Preliminary Draft Staff Report on PR 4001 Fails to Comply With 
Statutory Requirements for Rule Adoption  
 

 The District’s December 2013 Preliminary Draft Staff Report fails to comply with 
statutory requirements for rule adoption as discussed below. 
 

1. Non-compliance with Health & Safety Code § 40440.5 – Notice of Proposed 
Action:   

 
The District must give public notice of the Board hearing to consider PR 4001 not less 
than 30 days prior to the hearing date, and must include specified information in that 
Notice:   
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(a) A “summary description of the effect of the proposal” as required by Section 
40725(b);  

(b) Description of the air quality objective of the rule, and reasons for the rule;   
(c) A list of supporting information and documents relevant to the PR 4001, and any 

environmental assessment; and  
(d)  A statement that a staff report on the proposed rule “has been prepared” and the 

contact information to obtain that staff report.5   
(e) The statutes further specify the required contents of the Staff Report that must be 

prepared and made available at least 30 days prior to the hearing date: 
 
Whenever the proposed rule or regulation will significantly affect air quality or 
emissions limitations, the staff report shall include the full text of the proposed 
rule or regulations, an analysis of alternative control measures, a list of reference 
materials used in developing the proposed rule regulation, an environmental 
assessment, exhibits, and draft findings for consideration by the District 
Governing Board pursuant to Health & Safety Code §40727.  Further, if an 
environmental assessment is prepared, the staff report shall also include social, 
economic, and public health analyses. 

 
2. Non-compliance with Health & Safety Code § 40727 – Required Findings:   

 
Before the District’s Board could approve the PR 4001, it would need to make the 

findings required by Section 40727 (and to provide the public with sufficient 
information/substantial evidence in the record to support those mandatory findings).  The 
District’s Preliminary Draft Staff Report (December 2013) fails to satisfy these 
requirements.  The findings must address: 

 
(a)  “necessity” – Since PR 4001 is by definition a “backstop” measure intended to 

address emissions issues that are not currently a problem (and which are not shown 
to be likely to occur), it is inherently difficult for the District to make such a finding 
of “necessity” for the rule (also see the detailed discussion demonstrating the 
District’s failure to demonstrate “necessity” for PR 4001 set forth above). 
Moreover, the District Governing Board found Measure IND-01 necessary in the 
2012 AQMP, but not PR 4001, as stated in the Staff Report. 
 

                                                 
5 This wording indicates that the Staff Report must already be prepared before the Notice of the Board meeting 
goes out.  If the District intends to rely upon the “Preliminary Draft Staff Report” issued in December 2013, it would 
be deficient because that PDSR fails to include all of the information required by statute. 
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(b)  “authority” – As pointed out above, the District has failed to demonstrate its legal 
authority for PR 4001, if any.  By what authority can the District “delegate” (or 
“foist”) its own responsibilities for regulating air quality emissions onto the Cities?  
The District cites no authority for imposing a rule on independent governmental 
agencies to take specific land use, environmental, or fiscal actions (fees, tariffs, etc.)  
Also, the District fails to address the statutory limitations on its authority in Health 
& Safety Code § 40414:  the District may not infringe on the existing authority of 
Cities to plan or control land use.  
 

(c) “clarity” – The lack of clarity in the draft text of PR 4001 is addressed throughout 
this comment letter. In addition, the lack of clarity in PR 4001 is exemplified in the 
circular argument of PR 4001(d)(2)(A) and PR 4001(f)(1)(D). PR 4001(d)(2)(A) 
specifies that that, in the case of triggering an Emission Reduction Plan, the Port 
shall report the progress in meeting the shortfall “based on the process developed 
pursuant to subparagraph (f)(1)(D).” However PR 4001(f)(1)(D) specifies the 
Emission Reduction Plan “shall provide a process for submittal of progress reports 
toward eliminating the emission reduction shortfall pursuant to subparagraph 
(d)(2)(A).”  
 

(d)  “consistency” –PR 4001 is inconsistent with Measure IND-01; it is also 
inconsistent with the CAAP and the Cities’ general plans, harbor area plans, 
transportation management plans, etc, as well as state Tidelands Trust policies.  In 
addition, PR 4001 is inconsistent with, and preempted by federal laws (e.g., 
ICCTA; FAAAA) and regulations of IMO (MARPOL / APPS) as well as federal 
regulations of trucks, locomotives, etc..  Also, PR 4001 is inconsistent with the 
California Clean Air Act and the statutory limitations on the regulatory authority of 
the District, and further is inconsistent with CARB polices. 

 
(e) “nonduplication” – PR 4001 would unnecessarily – by definition – duplicate and 

“backstop” existing plans and policies such as CAAP and the aforementioned 
regulations; 

 
(f)  “reference” – The District has failed to demonstrate what law or court decision is 

purportedly being implemented by PR 4001. 
 

3. Non-compliance with Health & Safety Code § 40727.2 – Written Analysis of 
Rule:  

 
Does the District contend that its Preliminary Draft Staff Report satisfies this 

requirement that it produce a written analysis of PR 4001?  If so, it fails to comply with 
§ 40727.2(e).  The Preliminary Draft Staff Report only indicates that the technical impact 
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assessment is underway.  Without the Impact Assessment section, the staff report is 
incomplete.  The Impact Assessment section must include the District’s explanation of 
differences between PR 4001 and existing guidelines, such as in CAAP or AQMP, as 
well as address regulation cost effectiveness, including costs beyond mere control 
equipment costs. 

 
4. Non-compliance with Health & Safety Code § 40440.8 – Assessment of 

Socioeconomic Impacts of PR 4001: 
 

This requirement is also imposed by Section 40428.5, and the need for such a 
socioeconomic analysis was addressed, at least in brief, in the NOP comment letter.  The 
Preliminary Draft Staff Report (page 18) erroneously describes the likely socioeconomic 
impacts of PR 4001 as being limited to the Cities’ costs incurred for emissions 
forecasting and reporting.  This grossly understates the likely impacts, including impacts 
of additional control measures that could be required under PR 4001 impacting the entire 
use and economic viability of the Ports.  The staff report must include a socioeconomic 
assessment and must certainly address the threat of diversion resulting from potential 
undefined, regulatory-mandated, emission control measures.  The Preliminary Draft Staff 
Report erroneously suggests that “a detailed assessment cannot be made at this time” and 
should be deferred, which is in violation of the statutory requirement.  The Staff Report 
also indicates that a socioeconomic assessment will be made available 30 days prior to 
the public hearing.  The significant potential impact and novel nature of this rule warrants 
a 60 day review period of the socioeconomic assessment. 
 

5. Non –compliance with Health & Safety Code § 40440.8(b)(4) – Alternatives to 
PR 4001:   

 
The socioeconomic assessment must address “the availability and cost-

effectiveness of alternatives to the rule.”  (§ 40440.8(b)(4))  However, the Preliminary 
Draft Staff Report fails to even mention any “alternatives” to the Rule, much less to 
evaluate the availability and cost-effectiveness of alternatives, such as VMEP. 

 
6. Non-compliance with Health & Safety Code § 40440(c):  “Cost-effectiveness”   
 

The District failed to demonstrate that the adoption of PR 4001 would comply 
with the requirement of Section 40440(c) that all of the District’s rules “are efficient and 
cost-effective...”  Also, Section 40703 requires the District to make available to the 
public, and requires the Board to make findings, as to the cost effectiveness of control 
measures, and similarly Section 40922 requires the District to consider “the relative cost 
effectiveness of the [control] measure...”  The District has not done so. 
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C. Additional Analysis is Required Before Rule Development Can Proceed 
 

The Cities have put into place a voluntary program with documented air quality 
improvements in the face of economic growth. It is AQMD’s responsibility to perform a 
regulatory impact assessment documenting that PR 4001 will not reverse voluntary gains made 
by the Cities and endanger future programs.  This includes the analysis of lost grant funding that 
would have otherwise been available to fund equipment replacement and other emissions 
reductions, due to conversion of voluntary program to regulation. 

 
 

D. The District Must Acknowledge and Respond to All Comments Submitted on 
Measure IND-01 and PR 4001 
 
The draft findings in the next staff report must acknowledge and respond to all comments 

submitted on Measure IND-01 and PR 4001, including all comments on the environmental 
assessment such as the Notice of Preparation and Initial Study for PR 4001. 
 

IV. FAILED REQUIREMENTS FOR SIP INCLUSION 

 
The District has claimed that adoption of PR 4001 is necessary to ensure SIP credit for the 

Cities’ voluntary emission reduction programs.  However, neither this Proposed Rule nor its 
precursor, “Control Measure IND-01” can be justified on this pretext, and neither PR 4001 nor 
Measure IND-01 meet the criteria for SIP inclusion.  The Cities have raised significant technical, 
jurisdictional, constitutional and other legal concerns with Measure IND-01 and PR 4001, as set 
forth in public comment letters sent to the District during the 2012 AQMP adoption process and 
PR 4001 development process, which are provided as attachments. 

 
A. Measure IND-01 and PR 4001 Violate Health & Safety Code § 39602 

 
Measure IND-01 and PR 4001 violate California Health & Safety Code § 39602, which 

provides that the SIP shall only include those provisions necessary to meet the requirements of 
the Clean Air Act.  The Cities have shown that there is no demonstrated need for the rule, nor is 
this rule necessary for regional attainment of the 2014 PM2.5 standard.  PR 4001 is duplicative of 
regulations already in place and effectively reducing emissions from  port-related sources.  As 
noted above, the Cities estimate that in 2014, 98% of the PM2.5 equivalent emission reductions 
that PR 4001 seeks to “backstop” will occur as the result of regulations adopted by CARB and 
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the IMO.6  The remaining 2% of PM2.5 equivalent emission reductions is primarily attributed to 
the Cities’ successful voluntary vessel speed reduction incentive program which is part of the 
Cities’ Clean Air Action Plan.   

 
More importantly, there are significant legal questions regarding the District’s attempt to 

invoke “ indirect source review” as authority to impose a new rule on governmental agencies.  
PR 4001 clearly infringes upon, and potentially usurps the Cities’ authority to plan and control 
land use and exercise police power, in contravention of Health & Safety Code §§ 40716(b) and 
40414, and compels compliance and punishes them for non-achievement of emissions targets for 
equipment the Cities do not own, control or operate, and are preempted from regulating. 

 
B. The District Failed to Timely Submit Proposed “Control Measure IND-01” to 

CARB for Public Consideration and Approval As Part of the SIP Submitted to 
USEPA on January 25, 2013 
 
Under CAA section 110(l), SIP revisions must be adopted by the State, and the State 

must provide for reasonable public notice and hearing prior to adoption.  EPA cannot approve 
Measure IND-01 as part of the SIP because the District did not approve and forward IND-01 in 
time for CARB to follow the process for public consideration and State adoption required by 
CAA Section 110(1) and California Health and Safety Code Section 41650 for SIP submissions, 
and CARB failed to do so.   

 
Under 40 CFR 51.102(d), reasonable public notice in this context refers to at least 30 

days. Similarly, Health and Safety Code Section 41650 provides for a public hearing that would 
allow public comment as to whether the SIP meets the requirements of the CAA.  By resolution 
dated January 25, 2013, CARB approved the District’s 2012 AQMP and directed the executive 
officer of CARB to submit the AQMP to the USEPA for inclusion in the SIP.  However, at the 
time of the January 25, 2013 CARB action, Measure IND-01 was not part of the AQMP.  
Because the District Governing Board adopted the AQMP without Measure IND-01 on 
December 7, 2012, and in fact, did not adopt Measure IND-01 until February 1, 2013, the 
January 25 CARB action did not constitute approval of Measure IND-01 which had not yet been 
submitted to CARB for consideration.   

 
The documents attached to CARB’s February 13, 2013 SIP submittal to the USEPA 

include the December 7, 2012 resolution by the District Governing Board and the December 20, 
2012 District letter to CARB transmitting the approved SIP, which pre-dated the District 

                                                 
6 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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Governing Board’s approval of Measure IND-01.  Inexplicably, without the required public 
notice or public hearing and adoption by the CARB Governing Board, the submitted SIP 
includes the addition of Measure IND-01.  Until this procedural error is corrected, and the Cities 
and the public are given the opportunity to comment at a public hearing, and CARB is able to 
properly consider proposed Measure IND-01 at such a properly-noticed public hearing, Measure 
IND-01 is not properly before the USEPA and cannot be approved as part of the SIP. 
 

C. The Many Flaws of Measure IND-01 and PR 4001 Harm Rather Than Help the SIP 
 

As a result of the above-mentioned extensive technical, jurisdictional, constitutional, 
statutory and other legal problems, inclusion of IND-01 in the SIP and attempted implementation 
through PR 4001 creates unnecessary risks of disputes and legal challenges to the AQMP and 
SIP.  The unprecedented nature and legal and jurisdictional conflicts of PR 4001 and Measure 
IND-01 require significant explanation of the legal underpinnings of the Measure.  Instead a 
single paragraph of generalities ignoring the jurisdictional conflict and lack of legal authority for 
classification of Cities as stationary sources or indirect sources was produced to justify PR 4001. 
 

Conclusion 
 

The ports of Long Beach and Los Angeles are a major economic engine for the region 
and nation. PR 4001 and the uncertainty it creates will have a substantial negative impact on the 
goods movement industry and the local economy, resulting in cargo diversion, job losses and 
business closures.  Moreover, rather than improving air quality, PR 4001  eliminates all incentive 
for voluntary participation in emission reduction efforts at the Ports that have been so successful.   
 

The Cities have a proven track record of developing and implementing appropriate and 
effective emission reduction strategies, working with the port industry and the air quality 
regulatory agencies.  Since the CAAP was adopted in 2006, essentially all of the Cities’ early 
actions have been overtaken by regulations from state, federal, and international agencies.  The 
majority of emission reductions are already being achieved by regulations.  Therefore, there is 
clearly no need for additional regulation.   
 

The Cities share the air emission reduction goals of the District, CARB, and USEPA, and 
strongly believe that the voluntary cooperative CAAP process established by the Cities remains 
the most appropriate forum to discuss technical and policy issues related to implementing 
appropriate strategies for reducing emissions from port-related sources.  There are feasible 
alternatives that would effectively ensure emission reduction goals are met, including the 
USEPA’s VMEP that would allow for the small percentage of emissions reductions needed 
beyond regulations to be credited in the SIP.  The Cities hope you will work with us to discuss 
various mechanisms, contractual or otherwise, by which the VMEP can be implemented in San 
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Pedro Bay, and move forward as a possible resolution to the issues currently under discussion 
regarding PR 4001. 
 

We appreciate your consideration. Thank you. 

 

Sincerely, 

 

 
Matthew Arms     Christopher Cannon 
Acting Director of     Director of Environmental Management 
Environmental Planning    Port of Los Angeles 
Port of Long Beach      
 
 
Attachments:   
 
 January 15, 2014 Letter; Port of Long Beach and Port of Los Angeles to South Coast Air 

Quality Management District (SCAQMD); Comments on Notice of Preparation, Initial 
Study and Scope of Proposed Program Environmental Assessment 
 

 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 
Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
 

 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Richard Cameron, Managing Director, Port of Long Beach 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 

Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
Michael Christensen, Deputy Executive Director, Port of Los Angeles 

 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
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 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Governing Board Members, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 

Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, USEPA, Region 9 
 Deborah Jordan, Director, Air Division,  USEPA, Region 9 
 Elizabeth Adams, Deputy Director, USEPA, Region 9
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January 15, 2014 
 
VIA E-MAIL – bradlein@aqmd.gov 
VIA FACSIMILE – (909) 396-3324 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 
 

 
Re: Recirculated Notice of Preparation and Initial Study 

Proposed Rule 4001— Maintenance of AQMP Emission Reduction Targets 
at Commercial Marine Ports 
November 2013 

  
  SCAQMD File No. 0722013BAR 
  SCH No.:  2013071072 
 

Comments on Recirculated Notice of Preparation, Initial Study, and 
Scope of Proposed Program Environmental Assessment and 
Alternatives Analysis 

 
Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB)” and the City of Los 
Angeles acting by and through their respective Harbor Department (“COLA”, and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
responses and comments on the District’s recent “Recirculated Notice of Preparation of a Draft 
Program Environmental Assessment” (“Recirculated NOP”) and the accompanying Initial Study 
(“IS”) prepared in connection with the District’s consideration of the proposed project entitled 
“Rule 4001:  Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports” 
(the “Project” or “PR 4001”).  We appreciate that the District has extended the public comment 
period to January 16, 2014, in light of the serious and substantial issues raised by this Project and 
the original comment period scheduled over the holidays limiting stakeholder time for review. 
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This letter is organized in the following manner: 
A.  Introductory Comments 
B.  General Comments on the Recirculated NOP and Initial Study 
C.  Specific Comments on the Recirculated Initial Study 
 1.  Comments on Chapter 1 
 2.  Comments on Chapter 2 (Environmental Checklist)  
D.  Conclusion 

Additionally, the Cities’ previous comment letter on the original NOP dated August 21, 2013 has 
been attached for reference. 

A. Introductory Comments: 

We have previously commented on, and objected to, Air Quality Management Plan 
(AQMP) Control Measure IND-01 (Measure IND-01) and have expressed our grave concerns 
about the District’s rulemaking approach to craft a ostensible “backstop rule” that would be 
applicable only to the Cities and their respective San Pedro Bay Ports (“Ports”) such as that 
embodied in the new draft PR 4001.  As the District is well aware, the Cities have been 
dedicated, innovative, and effective leaders in the efforts of public agencies to improve air 
quality despite the fact that we have no regulatory authority or control over the emissions 
sources.  Working collaboratively and voluntarily with the District, our efforts have been 
successful in helping the maritime goods movement industry achieve very substantial reductions 
in emissions from the wide range of industrial and mobile sources they operate at or near the 
Ports, and we look forward to continuing to work with the District, other air regulatory agencies, 
and industry in building on these successes. 

While we appreciate that the District staff has finally released the draft text of PR 4001, 
together with the recirculation of a new NOP and Initial Study, we find that many of the 
questions and issues raised in our previous comments remain unanswered or contain the same 
deficiencies in the new description of the “Project” and the Recirculated NOP, and still fail to 
identify or address feasible alternatives to PR 4001. Therefore, we respectfully reiterate and 
incorporate by reference all of our previous comments and objections (including, but not limited 
to, our letter dated August 21, 2013, and comments on the District’s 2012 Air Quality 
Management Plan (“AQMP”) and Control Measure IND-01), in addition to our new comments 
on the Recirculated NOP and IS. 

Our responses are submitted in light of the California Environmental Quality Act 
(“CEQA”) which calls for public review, critical evaluation, and comment on the scope of the 
environmental review proposed to be conducted in response to a Notice of Preparation, including 
the significant environmental issues, alternatives, and mitigation measures that should be 
analyzed in the proposed draft EIR (or Environmental Assessment, “EA”) (14 CCR 
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15082(b)(1).)  (See, CEQA Guidelines, at Title 14 Cal. Code of Regulations, §§ 15000, et seq..)  
Since it is anticipated that the proposed Project will have substantial impacts on the Cities and 
other communities served by the Ports, it is particularly important that the scope of this proposed 
review take into account jurisdictional and legal limitations, established state and local plans and 
policies, and other potentially feasible and less-impactful alternatives to the Project.  In addition, 
it will be important to consider the impacts of the proposed Project on the important missions, 
facilities, and operations of the San Pedro Bay Ports. 

In that context, we respectfully submit the following comments regarding the 
Recirculated NOP as well as questions, concerns and objections related to the omissions of 
critical information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s Recirculated NOP. 

B. General Comments on the Recirculated NOP and Initial Study. 

1. Changed Project Title:  What is the authority of the District to change the 
proposed Project  from a “Backstop Measure for Indirect Sources of Emissions from Ports and 
Port-related Facilities” authorized by the District’s Governing Board, to a new Project title of 
“Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports”?  The 
District inexplicably no longer describes this as “a backstop measure” – although such a 
“contingency measure” concept has been the basis for District consideration of this type of 
proposed rule going back to Control Measure IND – 01 and a similar mobile source port 
backstop rule in the 2007 AQMP/SIP.  What is the significance of this change and has the 
District now moved from a backstop of the voluntary Clean Air Action Plan goals of the Cities, 
which it sold to its board, to full District regulation setting District targets for the Cities’ ports 
beyond backstopping voluntary programs?  Does this change require the approval of the 
District’s board?  In any event, the Cities repeat their strong protest of both Project concepts and 
further comment on this issue below. 

2. Changed Project Description:  The Recirculated NOP/IS cover letter 
(11/22/2013) acknowledges that “changes were made to the project description and the 
environmental analysis subsequent to release of the original NOP/IS on July 23, 2013.”  
However, the new NOP/IS fails to describe the “changes” in “the Project” and fails to describe or 
evaluate the significance of those Project changes.  We note at least a few changes between the 
previous Initial Study and this new Recirculated NOP/IS: 

(a) The Project Description now includes the draft text of the Proposed Rule.  
The new Initial Study states (p. 1-3) that the prior NOP/IS had tried to use the text of Control 
Measure IND-01 as a surrogate for the Project, because the rule language for PR 4001 had not 
been developed.  However, the draft text of PR 4001 is not the same as Control Measure 
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IND-01.  The distinct jurisdictional, legal, administrative, due process and procedural issues 
posed by the draft text of PR 4001 (as well as its semantic ambiguities) add new levels of 
complexity to the evaluation of the environmental impacts of the Project, which are not 
adequately explained or evaluated in the new Initial Study.  

As detailed below, the draft text now creates uncertainty as to how and when the 
requirements of the new PR 4001 that the Cities “take actions” would be triggered, as well as the 
scope of their obligations to act under the new Rule.  Indeed, the draft text of PR 4001 raises 
questions as to whether the Project as now described is even consistent with the Final 2012 
AQMP, the EIR for that AQMP, or with subsequently-adopted Control Measure IND-01, or 
other state and regional plans.  Most importantly, to the extent the provisions of PR 4001 vary in 
purpose and scope from Measure IND-01, they are not authorized by the AQMD Governing 
Board. 

(b) The initial Project description (and Control Measure IND-01) would have 
required “actions to be taken” [by the Cities] only “in the event that emissions from port-related 
sources do not meet the emission targets assumed in the final 2012 AQMP. Similarly,  Control 
Measure IND-01 represented that the “backstop” requirements will be triggered “if the reported 
aggregate emissions for 2014 for all port-related sources exceed the 2014 emissions targets.”  
(Final 2012 AQMP, Appendix IV-A-41.)  By contrast, however, the new Project description 
would apparently require the Cities to “take actions” in the event that “port-related sources do 
not meet or are not on track to maintain the emission targets ... for the purpose of meeting and 
maintaining the federal 24-hrs PM2.5 standard.”  The new version of the Project description 
appears to have expanded the “triggering” events, and extended the trigger period, beyond those 
events and time periods contemplated in the 2012 Final AQMP.  Accordingly, the new version of 
PR 4001 may no longer be consistent with the AQMP or with the environmental review of that 
document. 

(c) The new NOP and Initial Study changed the type of CEQA document 
from an Environmental Assessment to a Program Environmental Assessment for the Project that 
will be programmatic in nature (as described in 14 CCR 15168) rather than a project-specific 
environmental review, and suggests that the District may thereby intend to defer more detailed 
CEQA analysis to some undefined future stage of “the Project” (p. 1-2).  The District has already 
prepared and certified a Final Program Environmental Impact Report (Program EIR) for the 
2012 AQMP which was considered to be the appropriate document pursuant to CEQA 
Guidelines Section 15168(a)(3) and included a programmatic analysis of Control Measure IND-
01.  However, the District has now presented the adoption of PR 4001 as “the Project” but is still 
preparing yet another Program Environmental Assessment with the same reasoning as it did in 
the prior CEQA analysis.  It is not clear how the District believes two program-level 
environmental documents can be prepared for the same rule and when, if at all, the District may 
intend to provide such more specific “project-level” analysis as required under CEQA. 
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Moreover, this part of the new Initial Study implies a commitment that the “program 
CEQA document” would include “consideration of broad policy alternatives and program-wide 
mitigation measures.” (id.).  However, the new Initial Study fails to identify or discuss any such 
“policy alternatives” or “program-wide mitigation measures” and gives no indication that the 
scope of the eventual EA will in fact include any such policy alternatives or mitigation measures. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed very similar concerns over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
Final Program EIR, the District represented that: “The exact impacts resulting from the 
particular methods that will be used under Control Measure IND-01 can only be determined in 
the future as the measure is developed into a rule or regulation and adopted.”  The District also 
committed, in its response to the same comment #504 in the AQMP Final Program EIR, that 
“further details regarding the future requirements [a Rule implementing Control Measure IND-
01] will be determined more appropriately during the rule development process.” 

The new Initial Study indicates that the District may be reneging on these commitments 
to provide the necessary analysis of “the exact impacts” of PR 4001 “during the rule-
development process, in violation of CEQA and in violation of the District’s own Rule 110. 

(d) The District also appears to have made other subtle changes to the Project 
Description, without announcement, which are not consistent with Control Measure IND-01, 
and which may have potentially significant – but unaddressed -- impacts.  For example: 

i. The new Initial Study has changed the description of the Project from 
adoption of a “backstop measure” to the adoption of “backstop 
requirement” and has made other changes to the Project which are not 
consistent with Control Measure IND-01 as adopted (p. 1-1.)  Control 
Measure IND-01 provides a description of the Cities’ successful Clean 
Air Action Plan (CAAP) and its various emissions reductions goals.  
“This AQMP Control Measure is designed to provide a “backstop” to 
the Ports’ actions to provide assurance that, if emissions do not 
continue to meet projections, the Ports will develop and implement 
plans to get back on track, to the extent that cost effective and feasible 
strategies are available.” (Final 2012 AQMP Appendix IV-A, page 3)  
The Proposed Project describes its purpose as:  “The purpose of the 
rule is to establish actions to be taken in the event that emissions from 
port-related sources do not meet the emission targets assumed in the 
Final 2012 Air Quality Management Plan for the purpose of meeting 
the federal 24-hour PM2.5 standard in 2014 and maintenance of 
attainment in subsequent years.”  (PR 4001, Section (a))  The proposed 
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Project has eliminated the references in its Board-adopted IND-01 to 
backstopping the Ports Clean Air Action Plan targets to the extent cost 
effective and feasible strategies are available and replaced with a 
traditional regulation by the District to meet District-set targets. 

ii. The new Initial Study has apparently changed the District’s concern 
from assuring “the attainment demonstration” for 2014 PM2.5 
emission targets (as embodied in the 2012 AQMP) to add 
“maintenance of the air quality standard in subsequent years.” (p. 1-
1.)  This change in the Project appears to add a new undefined and 
open-ended element into the Project, not consistent with the District’s 
adopted Control Measure IND-01. 

(e) Changed Definition of “Feasible Control Strategy:”  The draft text for 
the new PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Control 
Measure IND -01 as adopted by the District Board.  Instead, the draft of PR 4001 (at Paragraph 
(c)(1)) and the new Initial Study have changed the limitations on the proposed obligations of the 
Cities to achieve additional emission reductions under PR 4001.  Previously, the Project was 
described as requiring the Cities to “propose additional emission reduction methods ... [but only] 
to the extent cost-effective strategies are technically feasible and within the Ports’ authority.”   
However, new PR 4001, and the new Initial Study (p. 1-1) have inexplicably omitted (at several 
points) the prior limitation on the Cities’ potential obligations to measures that are “technically 
feasible.”  Again, these subtle changes in the Project description are not consistent with the text 
of IND-01 or any other legal or regulatory authority identified by the District in the new Initial 
Study.  The Initial Study should address (i) whether these changes have been authorized by the 
District’s Board, and (2) what potential environmental impacts (as well as socio-economic 
impacts) may arise from the changes in the concept of “feasible control strategies.” 

(f) The District should clearly identify all other “changes” in the Project. 

Other comments on the flawed “project description” are set out in Section C(1), 
below. 

3. Changed Environmental Analysis:  We appreciate that the Recirculated NOP/IS 
has expanded the range of environmental subjects which it now acknowledges may be subject to 
the proposed Project’s significant adverse environmental impacts, perhaps partly in response to 
our previous comments.  However, the scope of the proposed environmental analysis still does 
not take into account all of our concerns and still fails to comply with CEQA, e.g., by failing to 
identify potential significant environmental impacts, failing to propose a range of feasible 
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alternatives, and failing to evaluate reasonable mitigation measures.  We therefore reiterate our 
prior comments on the scope of the proposed EA. 

4. Reiteration and Incorporation of Prior Comments:  The new NOP/IS states 
that it “replaces the July 23, 2013 NOP/IS” and that there will be no District responses to 
previously-submitted comments.  We recognize that the Recirculated NOP purports to reflect 
changes made, in part, to previously submitted comments on the July 2013 NOP/IS.  However, 
the new NOP/IS does not take into account all of our previous comments nor do the changes 
made in the new NOP/IS necessarily reflect or satisfy the requests made in our previous 
comments.  Accordingly, we incorporate and include our previous comments as detailed in our 
letter dated August 21, 2013. 

5. Failure to Adequately Identify and Include Feasible Alternatives:  The 
Recirculated NOP/IS still fails to comply with CEQA’s requirements for identification and 
consideration of all feasible project alternatives.  Like the original IS, the new IS fails to identify 
a single “alternative” to the District Board’s adoption of PR 4001.  The superficial mention of 
“alternatives” on page 1-15 of the IS merely recites the legal obligations of the District to 
“discuss and compare” a range of “reasonable alternatives” to the proposed Project.  This fails to 
fulfill the “scoping” purpose of an Initial Study.  The District should analyze, among a range of 
alternatives, a collaborative Memorandum of Agreement between all of the stakeholders, as 
previously suggested by the Cities and recommended by the District to its Board (which speaks 
well to its feasibility as an alternative).  The District should also evaluate the use of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which was developed for voluntary emission reduction programs of the sort outlined in the 
CAAP.   

“The scoping process is the screening process by which a local agency makes its initial 
determination as to which alternatives are feasible and merit in-depth consideration, and which 
do not.” (Goleta II, supra, 52 Cal.3d at p. 569; see Guidelines §15083.)  It involves 
“consult[ation] directly with any person or organization [the lead agency] believes will be 
concerned with the environmental effects of the project” in hopes of “solv[ing] many potential 
problems that would arise in more serious forms later in the review process.” (Guidelines, § 
15083.)”  “The determination of whether to include an alternative during the scoping process is 
whether the alternative is potentially feasible (Mira Mar Mobile Community v. City of Oceanside 
(2004) 119 Cal.App.4th 477, 489 (Mira Mar)), and the EIR “is required to make an in-depth 
discussion of those alternatives identified as at least potentially feasible.” (Sierra Club v. County 
of Napa (2004) 121 Cal.App.4th 1490, 1505, fn. 5].)”  (South County Citizens for Smart Growth 
v. County of Nevada (3d Dist. 2013) 221 Cal.App.4th 316, 327 (South County.) 

“A lead agency must give reasons for rejecting an alternative as ‘infeasible’ during the 
scoping process (Guidelines, § 15126.6, subd. (c)), the scoping process takes place prior to 
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completion of the draft EIR. (Gilroy Citizens for Responsible Planning v. City of Gilroy, supra, 
140 Cal.App.4th at p. 917, fn. 5; Guidelines, § 15083.)”  (South County, p. 328.)1 

The Initial Study also uses the wrong legal standard in its passing acknowledgement of 
the District’s duty to consider alternatives:  the Initial Study must identify “potentially feasible” 
alternatives (“feasibility” is a defined, and critical, term under CEQA), rather than “reasonable” 
alternatives (as mis-stated in the IS on page 1-15.) 

6. Deficient Initial Study:  The CEQA Guidelines contemplate that an Initial Study 
is to be used in defining the scope of environmental review (14 CCR §§ 15006(d), 15063(a), 
15143.)  However, as a result of the omissions, inconsistencies, and deficiencies in the Initial 
Study, the District’s proposed scope of environmental assessment for this Project will be unduly 
narrowed and limited, and is likely to erroneously exclude issues, feasible alternatives, and 
mitigation measures from the proposed Environmental Assessment.  (More detailed comments 
on the deficient Initial Study are set out in Section D, below.) 

As detailed below in Section C, the new Initial Study does not provide the information, 
potentially feasible alternatives, evidence, or analysis required by the CEQA Guidelines (14 
C.C.R. §15063, subd. (d)): 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting;  

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . .   

(4) A discussion of ways to mitigate the significant effects identified, if any;  

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls;  

(6) The name of the person or persons who prepared or participated in the initial 
study.”  

                                                 
1 “Differing factors come into play when the final decision on project approval is made; at that juncture the 
decisionmaking body evaluates whether the alternatives are actually feasible. (Guidelines, § 15091, subd. (a)(3).)  
“[T]he decision makers may reject as infeasible alternatives that were identified in the EIR as potentially feasible.” 
(California Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 981.)” (South County, p. 327.) 
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An Initial Study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or Project 
approval  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”) 

7. Request for Correction and Recirculation of Corrected NOP and IS: 

For the multiple reasons summarized above, and detailed below, it is essential that the 
Recirculated NOP and Initial Study be withdrawn and further revised and corrected in order to 
properly fulfill their role in seeking meaningful public input on the appropriate “scope” of the 
proposed environmental assessment for the Project.  A more accurate, complete, and CEQA-
compliant Initial Study that addresses specific project-level impacts should be prepared and 
released for public review, along with a new set of public meetings, to provide the public with 
sufficient time and opportunity to comment on the scope and adequacy of the revised NOP/IS. 

The District has already commenced its Rule- development process.  It appears from the 
District’s records that District staff has already committed to the District Board that the Proposed 
Rule will be adopted in April of 2014.  District documents also indicate that District staff has 
further committed to shortly thereafter embarking on revisiting and changing the emissions 
targets that are the subject of this Proposed Rule, likely placing even more burdensome 
requirements on the Cities  It is imperative, not only for Due Process reasons but also for reasons 
of sound public policy, meaningful community input, and well-informed decision-making, that 
the District provide adequate, complete, and accurate information – and time -- to allow the 
Project to be fully vetted before it is rushed to the District’s Board for consideration.    

It is therefore respectfully urged that the Recirculated Initial Study (and the related 
NOP) be recalled, corrected, and again be recirculated for public review and comment as 
corrected before the District proceeds with any further action in connection with the 
proposed Project. 

The comments on the Recirculated Initial Study included in this letter are organized in 
the same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
in Section C, below, followed by comments on “Chapter 2 – Environmental Checklist” in 
Section D.  The comments are limited to those matters which appear in the Recirculated Initial 
Study, but we reserve the right to provide further comments in the event that additional or 
different information about the proposed Project becomes available. 
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C. Specific Comments on the Recirculated Initial Study: 

 1. Chapter 1 of the Initial Study -- Inadequate “Project” Description. 

 (a).  Deficient “Project Description” – In General 

“A correct determination of the nature and scope of the project is a critical step in 
complying with the mandates of CEQA.”  (Nelson v. County of Kern (2010) 190 Cal.App.4th 
252, 267).  

The initial study must include a description of the project.” (City of Redlands, supra, 
96 Cal.App.4th at pp. 405–406, fns. omitted.)  An accurate and complete project 
description is necessary to fully evaluate the project’s potential environmental effects. 
[Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.)  (Id.) 

As noted above (Section B(2)), the District’s cover letter for the Recirculated NOP states 
that “the Project” has been changed, and that the Project description has been “changed.”  
However, the Recirculated NOP and Initial Study do not explain the “changes” in the Project, 
and they still fail to provide an accurate and complete description of the Project as mandated by 
CEQA. The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.   

The Initial Study fails to describe additional planned or reasonably foreseeable activities 
or actions by the District (e.g., changes to emissions targets) or by other agencies in response to 
or associated with the proposed Rule, or to address cumulative impacts of this proposed Project 
in light of other related actions and plans. 

The Initial Study suggests, instead, that the intent of PR 4001 would be to delegate the 
District’s responsibilities for regulating or reducing emissions of NOx, SOx, and PM2.5 air 
emissions to other agencies, specifically the officials governing the ports of Long Beach and Los 
Angeles.  The Initial Study further appears to imply that any informed public discussion and 
environmental review on this course of action be deferred until those other agencies attempt to 
“comply” with the District’s Proposed Rule 4001 at some point in the future.  Such an approach, 
however, is inconsistent with and in violation of many fundamental rules and policies required 
by CEQA (e.g., failure to identify and analyze the entire project, improper project 
“segmentation,” improper deferral of impact analysis and mitigation, failure to identify and 
evaluate potentially feasible project alternatives, etc.) 

The absence of such a clear description of the proposed Project inherently prevents the IS 
from facilitating meaningful review and analysis of the proposed “Project,” and violates the 
requirements of CEQA.  (See, e.g., CEQA Guidelines, 14 CCR § 15124;  Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.)  
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The Initial Study falls far short of these requirements in describing the proposed Project, 
and thus falls short of serving the “public awareness” purposes mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency’s action.  
(Silveira v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.)  
‘Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal’s benefit against its environmental cost, 
consider mitigation measures, assess the advantage of terminating the proposal . . 
. and weigh other alternatives in the balance.’ (County of Inyo v. City of Los 
Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino, supra, 96 Cal. App. 4th at pp. 
407–408.) 

In sum, the Recirculated NOP/IS still erroneously limits the scope of the required 
environmental analysis and calls for impermissible speculation or impossible prescience on the 
part of the Cities or other members of the concerned public to undertake effective analysis of the 
proposed Project, or to provide meaningful comments as to the scope of review of the Project, 
until and unless the District provides an adequate and complete description of the “Project.” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project. 

While the CEQA Guidelines do not specifically define “environmental setting” with 
regard to an initial study, they do explain, in regard to EIR preparation, that the “environmental 
setting” must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced,  from  both  a  local  and  regional  perspective.  This  environmental  setting  will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.” (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The  Initial  Study  here  improperly  fails  to  describe “the  entire  Project”  and  fails  to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

Since the Project also contemplates the possibility of future discretionary actions and 
measures on the part of the Cities, if compelled under PR 4001, which may in themselves have 
additional, not-yet-identified environmental impacts, the Initial Study should call for the scope of 
the EA to be expanded to include such issues. 

The scope of the environmental review conducted for the initial study must include the 
entire project. (Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 
155 Cal.App.4th 1214, 1222.) Thus, a correct determination of the nature and scope of the 
project is a critical step in complying with the mandates of CEQA.  (Nelson v. County of Kern, 
supra, 190 Cal.App.4th at 267.) 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails, however, to address or to provide information and 
analysis relating to the environmental impacts of the anticipated “subsequent approvals,” 
“discretionary permits” and amendments to the Cities’ plans and regulations that appear to be 
proposed as parts of the Project, or the physical environmental effects of social or economic 
impacts that may result from those anticipated changes in land use regulations. (Guidelines § 
15063.)   Such anticipated and intended actions by other governmental agencies thus appear to be 
part of this Project, and must be identified and evaluated in the Project EA, along with their 
potential impacts.  As such, we reiterate our prior comment on the Draft 2012 AQMP Program 
EIR dated October 22, 2012 where it is stated that the District has failed to fully disclose the 
details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA analysis. 
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Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.   Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project.  Additionally, the Initial Study contemplates impacts beyond the Harbor Districts 
but does not specifically define these areas nor the applicable land-use regulations. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 48 
Cal.4th  310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)    The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used. 
In  many  places  the  Initial  Study  compares  the  anticipated  “impacts”  of  adopting  proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (2013) 57 Cal.4th 439, 451-52 indicates that the 
baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”, it does 
not detract from the rule that the Initial Study must accurately and consistently describe the 
baseline being used.  Nor does it permit the use of “future conditions” in the absence of a 
showing of unusual circumstances.   The Initial Study in this case does neither. 

For each of these fundamental reasons, the Recirculated NOP/IS should be rescinded in 
order that it may be revised, completed and corrected to meet CEQA requirements. 
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(b) The Initial Study Improperly Fails to Identify or Address Alternatives to the 
Proposed Project: 

As noted above, CEQA requires that an Initial Study identify a range of “potentially 
feasible alternatives” to the proposed project which are to be more carefully analyzed in the draft 
environmental study.  ( 14 CCR § 15083;  “The determination of whether to include an 
alternative during the scoping process is whether the alternative is potentially feasible (Mira Mar 
Mobile Community v. City of Oceanside (2004) 119 Cal.App.4th 477, 489.) 

However, the new Initial Study totally fails to identify any alternatives for study in the 
eventual EA.  Instead, it merely “commits” the District to “discuss and compare alternatives” in 
the future, as part of the Draft EA.  This is insufficient.  The Initial Study also suggests the 
District is looking to the public or other agencies to identify “alternatives”  during  the  scoping  
process.  The Cities previously (January 2013) submitted such a potential alternative to PR 4001, 
in the form of a proposed Memorandum of Agreement.  The District Board directed District staff 
to follow up and confer with the Cities on that approach.  Nevertheless, it is not even mentioned 
in the Initial Study.  Additionally, the EPA’s long-established VMEP program is not considered 
as an alternative although it was developed for this very purpose. 

If the District is authorized to prepare a PEA, rather than an EIR, the PEA must at least 
comply with Guideline Section 15252.  Section 15252(a) requires that a substitute document, 
like a PEA, must include at least – a description of the proposed activity, and “alternatives to 
the activity and mitigation measures to avoid or reduce and significant or potentially significant 
effects that the project may have on the environment.” 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001.  

As an example, an analysis should be conducted of the grant funding that would be 
available under the No Project Alternative that would not be available if the proposed Project 
constitutes regulation, and the environmental impact if grant funding necessary to make certain 
actions economically feasible is no longer available under the proposed Project.  If the District’s 
position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 
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Due to the District’s failure to satisfy this CEQA requirement of alternatives 
development, the Cities direct the District to review the feasible alternative to the Project set 
forth in their January 16, 2014 letter to the United States Environmental Protection Agency 
Region 9, copied to the District.  The Cities have noted the problems with including Measure 
IND-01 in the California State Implementation Plan (SIP) and recommended to the US EPA to 
instead apply as an alternative, the Voluntary Mobile Source Emission Reduction Program 
(VMEP) to grant SIP credit for the small percentage of emission reductions that are not already 
achieved by other regulations.  The VMEP can work with or similarly to the memorandum of 
agreement approach that was suggested by the Cities to the District as an alternative to Measure 
IND-01 last year.  One additional alternative would be for the District to formulate its own 
“backstop” measures and strategies for addressing any shortfall in emission reduction targets, 
relying on the District or CARB regulatory authority, expertise and resources, rather than 
pursuing proposed Rule 4001, which appears to be an attempt to solely rely upon the Cities, 
which lack regulatory authority or control over the actual sources, or use of the EPA’s VMEP. 

(c) Comments on the District’s new Proposed Rule 4001: 

The “project description” in the Recirculated Initial Study includes the draft text of PR 
4001, at Appendix B.  Notwithstanding the inclusion of a draft of the text of the proposed Rule, 
the “project description” remains incomplete and deficient.  The Initial Study does not provide 
an adequate description of how the proposed Rule would work in practice (as distinct from the 
superficial summary of the text at pages 1-7 through 1-10) or how it would be likely to impact 
the Cities, the tenants and users of the Ports, and the surrounding communities and 
environments.  The Cities anticipate the submission of additional, more detailed, comments on 
inconsistencies and problems raised by the draft text of PR 4001 itself and additional questions 
and concerns about the District’s “rule-making” process. 

Other deficiencies and questions about the draft text of PR 4001 include the following: 

What Is the District’scLegal Authority for PR 4001? 

The new Initial Study asserts that if the “backstop requirement” of PR 4001 “becomes 
effective,” then the new Rule would require the Cities to submit an Emissions Reduction Plan “to 
address the emission reduction “shortfall.””  Under what legal authority does the District believe 
that its proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and 
the Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular 
ways to achieve District objectives? 

The new NOP continues to dodge the questions (previously raised) about the District’s 
legal authority – if any – to adopt PR 4001 or to compel the Ports to participate in the new 
backstop planning process contemplated by the rule.  The NOP includes only the perfunctory 
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assertion that PR 4001 would “implement Control Measure IND-01” – as though that were an 
independent and sufficient source of authority.  However, even the District’s Final 2012 AQMP 
document acknowledges that it confers no new authority on the District, and CEQA similarly 
cautions that it confers no new or additional legal authority on agencies independent of the 
powers granted to the agency by other laws.  (Guidelines, sec. 15040(b).) 

Moreover, as noted previously, to the extent that the draft of PR 4001 is not consistent 
with the Control Measure IND -01 as approved by the District’s Board, it is unauthorized. 

The source of the District’s purported legal authority for processing this PR 4001 is 
important for determining whether or not the District may claim to be acting within the scope of 
the District’s “Certified Regulatory Program” – and thus outside of CEQA.  The CEQA 
Guidelines limit that “certified regulatory program” exemption to “that portion of the regulatory 
program of the SCAQMD which involves the adoption, amendment, and repeal of regulations 
pursuant to the Health & Safety Code.”  (Guideline, sec. 15251(l).) 

If the NOP/IS seeks to justify the District preparing an environmental assessment under 
its “certified regulatory program” rather than an EIR under CEQA, then the District should 
clearly demonstrate that the PR 4001 would be enacted pursuant to some specific statutory 
authority in the Health & Safety Code. 

The District previously sought to characterize Control Measure IND-01 as an “indirect 
source rule.”  The current references to proposed Rule 4001 in the NOP/IS have omitted all 
mention of an “indirect source rule.”  However, the new Initial Study does not cite any authority 
the District is relying on for its processing of the proposed Rule.  This should be corrected so that 
the public can perceive and comment on whatever “legal authority” may be invoked by the 
District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?   If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not 
permitted to do indirectly that which they are prohibited from doing directly]; Graber v. City of 
Upland (2002) 99 Cal.App.4th 424, 434 [same].) 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority raises more questions than it answers.  (Note also 
the new Initial Study, and PR 4001, no longer disclaim any intent to require the Cities to adopt 
measures that are not “technically feasible.” )  Whatever types of “emissions reduction plans” 
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may be anticipated by PR 4001 should be identified by the District in the NOP/IS so that the 
feasibility and legality of such approaches can be evaluated as part of the environmental 
assessment for the Project.  (The new Initial Study omitted the examples of ‘control strategies’ 
that had been in the previous Initial Study.) 

On What Basis Would PR 4001 Impose “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.” 
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 

Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.   

Moreover, if there were to be a “shortfall” in attaining the targets, it could well be due to 
factors not caused or controlled by the Cities, and not due to any actions or derelictions on the 
part of the Cities or their tenants or users.  Would uncontrollable/unforeseeable factors resulting 
in all or part of a shortfall be excluded from whatever obligation may be imposed on the Cities? 
Would it be required/permitted that any such “shortfall” be allocated to sources or causes bearing 
some actual responsibility for the lack of attainment?  How would any shortfall be “allocated” 
between the Cities?  

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

What is meant by an “Emissions Shortfall”? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
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be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

The term “shortfall” first appears in the Proposed Rule in (d)(1)(A), where it appears to 
call for a Plan to report on progress in “meeting the shortfall” but that seems logically 
inconsistent with the structure of the Proposed Rule, i.e., the District can’t require the Ports to 
submit an emissions reduction plan unless and until the annually-reported emissions reductions 
“show that the percent reduction in PM2.5 from the baseline emissions is less than the reduction 
target of 75%” (Para (e)(1)B).)  So there would not be any “shortfall” identified until that time; 
and therefore it would seem premature and illogical to require the Ports to submit a Plan that 
“reports the progress in meeting the shortfall” that was just identified.? 

To the limited extent the PR 4001 describes the shortfall that might trigger the need to 
prepare a Plan, the provisions for annual estimating or reporting of the emissions appear 
imprecise and vague.   Para (f) appears to contemplate that once a ‘shortfall’ had been 
determined in one year, then the District could demand a Revised Plan in following years if 
targets are still not met; but what happens if the shortfall is “corrected” in subsequent years and 
targets are again being met?  

Does an Emissions Reduction Plan, once required by the District, ever go away? 

On What Authority Would the District Purport to “Revise the Reduction Target”? 

The new Initial Study reports (p. 1-8) that PR 4001 (e)(2) purports to require the 
District’s Executive Officer to review the reduction target before July 2017, and to “develop a 
proposed amendment to Rule 4001...” that would “revise the reduction target as necessary to 
conform to the 2016 AQMP reduction target.” 

By what authority would these targets be “revised” in the future?  Under what objective 
standards?  What public process would the Executive Officer need to follow in order to 
“develop” a proposed “amendment” to PR 4001?  How would such a “moving target” affect the 
Cities and what environmental impacts would be possible consequences of such “revisions”? 

Does PR 4001 Provide a Clear and Feasible Process for Cities to Develop a “Plan”? 

Para (f) (E) would require that “the Plan shall be approved by the Board of Harbor 
Commissioners” at each Port, and would require the Port to conduct at least one “public 
meeting” ... but is this an improper attempt by the District to control and dictate the exercise of 
discretion” conferred on the Board of Harbor Commissioners?  The Board of Harbor 
Commissioners may in fact disagree that a plan is required or may exercise its own discretion, as 
required by law, that it cannot commit expenditures to a program desired by the District.  Under 
what authority can the District’s Executive Officer, acting alone without even District Governing 
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Board authority, disapprove a plan or compel a plan to be approved by the Cities’ own governing 
authorities?  What is the District’s intended mystery penalty or consequence, which the proposed 
Project still has not revealed to the cities and the public in PR 4001? Furthermore, discretionary 
action by the Boards of Harbor Commissioners requires compliance with CEQA.  What type of 
CEQA review would be triggered for the emission reduction plans if the Program Environmental 
Assessment being prepared by the District is only programmatic in nature and how is the timing 
for either a consistency review or project-specific analysis, if warranted, accounted for in PR 
4001?  

Would PR 4001 Create Violations of Due Process? 

The draft of PR 4001 raises several questions regarding apparent violations of Due 
Process:  

Para (f)(2)(B) -- the District’s Executive Officer would be given nearly unfettered 
discretion to “disapprove” a Plan submitted by the Cities? 

There must be some requirement at least that the Executive Officer must make “findings” 
of “non-compliance” with some provision of (f)(1) of the Rule, based on some objective 
standards. 

What would be the procedure if the Cities submitted a Plan, and the District (either by its 
Executive Officer or its Hearing Board) “disapproved” the Plan (per Para (f)(2)(C))?  The Port 
would apparently be required to submit a Revised Plan within 60 days of the disapproval.  But 
what about the Harbor Commissioners holding a new “public meeting” for input on the Revised 
Plan?   And would there be any time or procedure for the Harbor Commissioners to consider and 
approve a new Revised Plan and comply with CEQA within that arbitrary 60 day time frame? 

At the end of Para (g)(2) is the threat again that if the District Board denies the Port’s 
appeal from a “disapproval” of the Port’s emissions reduction plan, then the “Ports shall comply 
with ... [or subparagraph (f)(2)(F)]” -- which means the Port shall be self-confessed as “in 
violation” of the Rule?  This would appear to inflict a denial of Due Process on the Cities. 

Variance:  PR 4001 must provide more detail as to what is meant by Para (g) - petitioning 
for a “variance” ?  What are the criteria?  What would the process be?  What would be the effect 
of the District granting a variance? 

How Would the District Determine the “Consequences” for “Violation” of PR 4001? 

By what authority would the District sit in judgment as to the sufficiency of the Cities’ 
efforts to manage activities and uses of the Ports?  What might the consequences be if a City 
were to be deemed to be “in violation” simply because the District may choose to “disapprove” a 
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Revised Plan, and by what legal authority would the District purport to sanction the Cities in the 
event of some perceived “violation”? 

By what objective standards would the District judge the sufficiency of any plans or 
measures proposed by the Cities to achieve the emission reduction targets? 

What is the consequence of disapproval of a City plan by the District?  The rule should 
provide more detail at Para (f)(2)(F) (iii) -- what is meant by the obscure reference here that the 
Ports “shall be in violation of this Rule... “?    

Does PR 4001 Provide for Judicial Review of District Actions? 

Should the Rule make provision for judicial review of the actions of the District in 
enforcing or interpreting the Proposed Rule?   

As drafted, PR 4001, at Para (h):  “Severability” appears to contemplate that a “judicial 
order” could hold some provision of the Rule to be invalid?  Otherwise the Rule is silent on 
Judicial Review. 

Are the Cities Supposed to Regulate Off-Site “Sources”? 

The Initial Study indicates (p. 1-4) that the District anticipates that the “control 
strategies” contemplated by this Project “may potentially include” measures for the Cities to 
adopt and implement policies or programs extending beyond their jurisdictions or to try to reduce 
emissions from sources not entering onto port properties.  What does this mean?  By what legal 
authority might the Cities try to regulate off-site sources that do not come within the jurisdiction 
of the respective Harbor Commissions?  (Municipal police power authority may generally be 
exercised only within the territorial boundaries of their jurisdiction, and the Boards of Harbor 
Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off- 
site “sources?” 

How Does the District Contemplate Funding of Backstop Measures? 

The draft of PR 4001 implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.   Would 
such funding be provided by the District?  What other “funding” sources are contemplated?   

The conversion of the Cities’ voluntary programs into PR 4001 as a district regulation 
and potentially state and federal law if adopted into an approved SIP, will impose constitutional 



Ms. Barbara Radlein 
January 15, 2014 
Page 21 
 
 

 

 

   
 

 

or common law “gift of public funds” restrictions on federal and state grant funding currently 
relied upon by the Cities for emission reduction activities under their CAAP. 

To the extent the District expects the Cities to fund future programs, this demonstrates a 
lack of understanding of the Cities’ own governmental authority and obligations.  The Boards of 
Harbor Commissioners of the Cities are trustees for the Tidelands Trust funds they are entrusted 
to manage and have specific legal obligations to meet, including promotion of maritime 
commerce, navigation and fisheries and keeping their budgets in balance amidst a current global 
shipping economy with many dynamic and threatening competitive pressures to retain market 
share.  By what authority may the Harbor Commissioners impose taxes, assessments, and 
charges on users of the Harbor  Districts,  given  the  restrictions  of  various  state  laws,  
including, among others, Proposition 26? 

(d)  Specific Comments and Questions re “Project Description” and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the new Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

(i) Erroneous Characterization of Existing Emission Reduction Requirements:  The 
Introduction states, in the first sentence of the third paragraph on page 1-1, that Control Measure 
IND-01 “...does not call for additional emission reductions beyond those realized with existing 
regulations and emission reductions programs implemented at the Ports to date.”  This is an 
untrue statement.  The CAAP is only a planning document which specifically provides for 
discretionary future decisions to be made regarding implementation by each of the Cities’ 
respective Board of Harbor Commissioners, and the resolution adopting the CAAP update states: 

The CAAP is a living document intended to establish a process to 
develop solutions, not a static document binding the Ports to 
particular future actions….The CAAP is a planning document that 
identifies goals and potential implementation strategies to guide 
further actions, and as such does not constrain the discretion of 
either Board of Harbor Commissioners with respect to any 
particular action.2  

                                                 
2 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the City of Los 
Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor Commissioners of the City of 
Long Beach on November 22, 2010. 
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Not all individual Board actions that may be required in order to achieve the CAAP’s 
goals and activities have been adopted; in fact, many of these goals were stretch targets with 
uncertainty as to whether they could be achieved.  Control Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future discretionary, quasi-legislative actions 
that create potentially-conflicting authorities between the District, as regulator, and the Cities, as 
independent governmental agencies regulated by the District, so as to force the Cities to exercise 
their discretionary police power authority in a particular way.   The Constitution does not permit 
such usurpation of the Cities’ authority. 

(ii)  Misleading and Inaccurate References to “Port-Related” Sources of Emissions:  The 
new Initial Study and Recirculated NOP continue to describe PR 4001 in the misleading context 
of “port-related sources” of PM2.5 emissions, and as ensuring that emissions from “port-related 
sources” meet the targets included in the Final 2012 AQMP.  The term “port-related sources”, 
however, is not used in the federal Clean Air Act (“CAA”) or Health &Safety Code.  As 
described in the NOP, “port related sources” are mobile and vehicular sources (“ocean-going 
vessels, on-road trucks, locomotives, harbor craft, and cargo-handling equipment”).  Those 
actual “sources” of emissions are distinct from the geographic area in which they operate and are 
generally and comprehensively regulated by other State and federal agencies, not regional air 
quality districts. 

The District’s continued references to “port-related sources” of emissions are misleading 
and are no more accurate or descriptive than would be similarly generic references to “coastal-
related sources” or “County-related sources” or “Air District-related sources” of emissions. 

(iii).  Misleading Failure of the Project to Limit the Cities’ New Obligations to 
“Technically Feasible” Measures:  The previous Initial Study for PR 4001 at least made it clear 
that the District only intended to require the Cities to propose additional emission reduction 
methods for vessels, trucks, locomotives, etc., “to the extent cost-effective strategies are 
technically feasible and within the Ports’ authority.”  (Similar limitations on the Cities’ new 
obligations under the proposed ‘backstop measure’ are included in IND-01.)  However, the new 
Initial Study no longer includes any limitation to “technically-feasible” measures that could be 
required of the Cities (p. 1-1.)  This omission creates uncertainty about the District’s intentions 
as to the scope of PR 4001, i.e. whether it might be construed to be a “technology-forcing” 
regulation or not. 

(iv).  Inconsistent or Uncertain Emissions Reduction Targets.  The Introduction states, in 
the last paragraph beginning on Page 1-1, that the emission targets for “port-related sources” are 
those assumed in the 2012 AQMP emissions inventory.  The draft text of PR 4001 now purports 
to define “emissions target” by reference to page IV-A-36 of Appendix IV to the Final 2012 
AQMP.  The Cities raised questions during the Measure IND-01 adoption process regarding the 
District’s calculation of these targets, which are different from the emissions targets set under the 
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CAAP. Although the specific emission targets of the proposed Project do not appear at all in the 
NOP (which omission itself is a defect), the District has verbally advised the Cities and a 
working group on August 8, 2013, that the Rule will be such as to be triggered on set emission 
targets for 2014 and 2019.  Those comments, however, left the Cities and working group 
participants with many questions about how the District set the emissions inventory, particularly 
for 2019, which was not in the CAAP.  These examples are provided to illustrate that the Initial 
Study’s description of the applicable emission reduction targets to be covered by PR 4001 are 
uncertain, or inconsistent. 

P. 1-4 - Project Location 

The new Initial Study provides no finite “project location.”  It again refers to the 
District’s jurisdictional boundaries. It then states that “PR 4001 would apply to POLA and 
POLB, both of which are located within Los Angeles County.”  It is unclear if this was an 
attempt to state that the Project location would be Harbor Districts of the Cities.  The lack of 
clarity regarding the Project location is further compounded by the Rule’s reference to “sources 
not entering Port,” and by a new but vague reference to the effect that the unidentified “strategies 
proposed by the Ports” under compulsion of PR 4001 could extend the “project location”  
beyond Los Angeles County. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the two Ports? It remains unclear from this description whether the Project 
may have impacts or foreseeably result in actions being taken outside the geographic areas of the 
two ports.  This  may  have  jurisdictional  implications  which  cannot  be  evaluated  without 
additional information. 

Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in 
the Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-5 – Project Background 

The new Initial Study appears to recognize that distinct “emission sources at the Ports” 
such as vehicles, engines, ships, trains, trucks and other cargo-moving equipment operated by 
distinct tenants, users, and visitors of the ports are the intended targets of the Project’s emission 
reductions requirements.  It also acknowledges that the Ports themselves adopted the San Pedro 
Bay Ports Clean Air Action Plan (“CAAP”) in 2006, and further that emissions from these so-
called “port-related sources” have been “substantially reduced since 2006” as a result of 
collaborative and voluntary programs and regulations developed by both Ports.  (p. 1-6). 
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These acknowledgements raise again the question of the need or justification for the 
Project, or for the attempt by the District to foist the responsibilities for regulating emissions 
from such mobile or vehicular sources of emissions from state and federal agencies onto the 
Cities. 

Also, on Page 1-6, the new Initial Study states that the intent of PR 4001 is to “provide a 
backstop to the Ports’ actions” in case emission reductions “from port-related sources do not 
meet or are not on track to maintain the emissions targets...”  This appears to be an unauthorized 
change in the Project description and is not consistent with IND-01.  Also, notion that the 
District would be empowered by PR 4001 to enforce sanctions against the Cities if the District 
somehow deems that they are “not on track” to maintain targets is ambiguous, and without 
objective standards or legally-necessary procedural protections. 

Pp. 1-11  -- Technology Overview/Implementation Strategies 

The new Initial Study refers to some emission reduction strategies included in the CAAP, 
but the Initial Study does not explain how these may relate to proposed Rule 4001, or whether 
they should be considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff changes” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant programs.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Feasibility:  The new Initial Study abjures any consideration of technical feasibility or 
other concepts of “feasibility” despite CEQA’s recognition of feasibility as a critical limitation 
on environmental regulation.  The scope of the EA should be expanded to address the legal, 
technological and economic feasibility of the seven bulleted items listed in this section. 
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2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments on the Environmental Checklist 

The Recirculated NOP/IS relies on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the Project 
is adopted and implemented.  This is insufficient under CEQA, and under the District’s own 
rules.    (SCAQMD  Rule  110;  City  of  Redlands,  supra,  96 Cal.App.4th at 408-09; Sundstrom 
v. County of Mendocino (1988) 202 Cal.App.3d 296). 

The new NOP includes many statements that the PEA will rely on “conservative 
assumptions” about the possible environmental impacts of the Proposed Rule.  Reliance on any 
assumptions in CEQA analysis is unsound, and if assumptions are to be used, the District must 
explain why it would rely on “conservative” assumptions about the scope of impacts.  

Furthermore, it is contrary to the District’s response to comment #5-4 in the Final 
Program EIR, which indicates that “[t]he exact impacts resulting from the particular methods that 
will be used under Control Measure IND-01 can only be determined in the future as the measure 
is developed into a rule or regulation and adopted.”  

We appreciate that the new Initial Study has expanded the number of environmental areas 
to be studied in the eventual EA from the six (6) topics identified in the previous Initial Study to 
thirteen areas now recognized as being subject to potentially significant impacts if the Project is 
approved.  The new Initial Study now recognizes the following additional areas of potential 
environmental impact to be addressed in the EA:  (1) Aesthetics, (2) Biological Resources, (3) 
Cultural Resources, (4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) 
broadened evaluation of potential impacts and issues in the areas of Energy, Hazards and 
Hazardous Materials, Air Quality, and Transportation and Traffic. 

However, the new Initial Study continues to provide only superficial and inadequate 
discussion of the areas of environmental impact, and thus fails to properly indicate the necessary 
scope for the eventual EA.  Unless and until those areas are more fully addressed, the new 
NOP/IS still improperly limits the scope of the proposed EA, and still erroneously  exclude  
areas  requiring  further assessment. 

(b) Specific Comments on the Environmental Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 
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Even as to those areas that are now identified in the new Initial Study as having potential 
impacts, the new Checklist still errs by limiting the scope of the potential impacts identified for 
further study based on unfounded assumptions as to the environmentally benign intent behind the 
Project.  However, the law is clear that environmentally “benign” objectives for a project do not 
excuse non-compliance with CEQA and do not justify reliance on assumptions in lieu of 
evidence to demonstrate the absence of potential impacts.   See, e.g., California Farm Bureau v. 
California Wildlife Conservation Board (2006) 143 Cal.App.4th 173, 196, emph. added [State 
environmental agency violated CEQA by exempting environmentally beneficial habitat project 
from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the environment are 
immune from environmental review. [Citations.]” (Davidon Homes, supra, 54 Cal.App.4th 106, 
at p. 119; see, e.g., Dunn-Edwards Corp. v. Bay Area Air Quality Management Dist. (1992) 9 
Cal.App.4th 644 (disapproved on other grounds in Western States Petroleum Assn. v. Superior 
Court, supra, 9 Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted above, regarding Cities not 
being the “source” of emissions.  It is “the operational activities by the Ports’ tenants” [and other 
users of the area] that produce emissions (as the new Initial Study more accurately recognizes) 
and which should be the true District targets as the sources of emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed  by  the  District’s  2012  AQMP]  may  be  contingent  upon  the  Ports  taking  and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Page 2-5:  The new Initial Study makes reference to a “survey” of existing CEQA 
documents to try to identify projects “similar to the types of projects the Ports may choose to 
implement in an Emission Reduction Plan.”  It then suggests that “reasonably foreseeable 
projects” resulting from this survey will be evaluated in the EA.  While we respect these goals, 
we submit that the new Initial Study is vague as to what may be deemed to be “reasonably 
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foreseeable projects” warranting analysis in the EA, and would request that more objective 
criteria be provided. 

(1) Aesthetic Impacts: 

The brief discussion of “potentially significant” Aesthetic impacts in the new IS does not 
address many of the Cities’ prior comments on these impacts, and we reincorporate those 
comments. 

(2) Biological Resources: 

The new discussion of impacts on Biological Resources does not address the Cities’ prior 
comments re possible impacts on migratory birds and least terns, and we reincorporate those 
comments.    

(3) Energy: 

The new Initial Study section VI (c) must be expanded to also consider and analyze the 
shift from fossil fuels to alternative fuels or electrical powered technologies and increased 
reliance on such alternative fuels or electricity such that sufficient supply and emergency storage 
would be required in the event of a major disaster.  Also some types of emission control 
measures, facilities, or technologies contemplated by the Project could increase or shift demand 
for different types of energy or fuel usage.  Although “risk of upset” is not considered in the new 
Initial Study checklist.  The scope of the proposed EA should be expanded to include this 
additional analysis. 

(4)  Hazards and Hazardous Materials: 

In addition to our comments on the prior Initial Study, the new Initial Study section 
VIII(f) must be expanded to also consider and analyze the increase reliance on alternative fuels 
or electrical powered technologies that would require sufficient supply and emergency storage in 
the event of a major disaster. Although interference with emergency response plans was 
marginally addressed in this section, “risk of upset” is not considered in the new Initial Study 
Checklist.  The scope of the proposed EA should be expanded to include this additional analysis. 

(5) Land Use & Planning Impacts:   

The new IS now identifies Land Use and Planning as an area involving potential 
significant impacts, to be studied in the EA.   However, the new IS states that such impacts will 
be considered in the EA only “if the project conflicts with the land use and zoning designations 
established by local jurisdictions.”  This is insufficient. 
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We previously pointed out that the PR would cause conflicts with existing land use plans 
and policies, circulations plans, congestion management plans, etc.   The prior IS itself admitted 
that the Project would cause potentially significant impacts or conflicts with existing land use 
plans (but was only going to address them in the Transportation section).  This should be a 
definite area for evaluation in the EA, not a ‘conditional’ topic of study. 

We also note that the new Initial Study is internally inconsistent.  It makes the remarkable 
assertion (inexplicably placed in its discussion of impacts on Biological Resources, at p. 2-18) 
that “there are no provisions in the proposed project that would adversely affect land use plans, 
local policies, ordinances or regulations.  LAND USE AND OTHER PLANNING 
CONSIDERATIONS ARE DETERMINED BY LOCAL GOVERNMENTS AND NO LAND 
USE OR PLANNING REQUIREMENTS WOULD BE ALTERED BY THE PROPOSED 
PROJECT.”  We strongly disagree, as pointed out in our prior comments, which are 
incorporated. 

The measures contemplated in the Initial Study include the adoption of new “regulatory 
requirements,” new “impact fees” on the movement of cargo or sources, and changing the tariffs 
for use of the Harbor Districts – all of which would cause at least potential “conflicts” with 
applicable plans and policies.  (Cf., Orinda Ass’n v. Board of Supervisors (1986) 182 Cal.App.3d 
1145, 1169 [the CEQA requirements for initial study examination of non-conformity with 
existing land use plans are intended to allow lead agency to modify the Project to avoid 
inconsistencies with existing plans – not vice versa].) 

The Initial Study itself acknowledges that the Project is anticipated to cause “potentially 
significant impacts” or conflicts with “an applicable plan ... for the performance of the 
circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Also, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

The proposed Rule is apparently structured in a way that would impermissibly usurp the 
(non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 
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The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).)  The scope of the proposed EA should be expanded to include environmental 
analysis of all of these potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project- 
related subsequent amendments to the Cities’ plans, policies, and other land use regulations. 
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th  1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

(6) Transportation and Traffic Impacts 

The new Initial Study fails to adequately describe and analyze potential impacts to rail 
and marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car 
or air traffic is substantially altered” on page 2-45.  The new Initial Study erroneously considers 
vehicular traffic impacts to local roadways. 

Socioeconomics Analysis 

The proposed EA needs to include a broad-based analysis of the socioeconomic effects of 
Proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064€ and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd433,445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, business and operations that while located outside 
of the Harbor Districts are dependent upon the flow of cargo for their continued operations. 
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This CEQA analysis of the socioeconomics effects of PR 4001 in the proposed PEA 
would be separate from, and in addition to, the assessment of socioeconomic impacts of the 
proposed Rule that the District is required to prepare in compliance with Health & Safety Code  
§ 40728.5 and § 40440.8. 

D.  Conclusion: 

The current version of the Recirculated NOP/IS still fails to comply with CEQA or with 
the District’s own Rules for environmental review, and fails to properly provide an adequate 
“scope” for the eventual Environmental Assessment to be prepared for analysis of the Proposed 
Rule 4001.  The Initial Study must therefore be revised, corrected, and re-circulated with all of 
the descriptions and other content required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed and fails to identify any potentially feasible alternatives to the Project.  
Consequently any ensuing environmental review will be limited in a way that erroneously fails to 
provide the relevant decision-makers, affected public agencies, residents and the public generally 
with sufficient evidence and analysis of all potential impacts from the Project as a whole, or of 
all potentially feasible mitigation measures or appropriate Project alternatives as required by 
CEQA. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.   We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency. 
For the COLB, the contact persons are as follows: 
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Matthew Arms 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 (562) 283-7100 
e-mail: matthew.arms@polb.com 

With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 

M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 

David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, Suite 200 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 

 

mailto:ccannon@portla.org
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With a copy to: 

Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 

 

We appreciate your consideration. Thank you. 

 

Sincerely, 

  
Matthew Arms     Christopher Cannon 
Acting Director of Environmental Planning  Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 
 
 
Attachments:   
 
 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
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cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 
 Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, U.S. EPA, Region 9 
 Deborah Jordan, Director, Air Division,  U.S. EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 















 

August 21, 2013 
 

 

 

 

VIA ELECTRONIC MAIL - bradlein@aqmd.gov 
VIA FACSIMILE - (909) 396-3324 
 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, CA 91765-4178 

 

Re: Notice of Preparation and Initial Study 
Proposed Rule 4001:  “Backstop to Ensure AQMP Emission Targets Are Met 
At Commercial Marine Ports” 

SCAQMD File No. 0722013BAR 
SCH No.  2013071072 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed 
Environmental Assessment 

Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

We appreciate this opportunity to submit comments on the Notice of Preparation 
(“NOP”) and the accompanying Initial Study prepared in connection with the District’s 
consideration of the proposed project entitled “Rule 4001: Backstop to Ensure AQMP Emission 
Targets Are Met At Commercial Marine Ports” (the “Project”) on behalf of the City of Long 
Beach acting by and through its Harbor Department (referred to herein as “COLB”) and the City 
of Los Angeles acting by and through its Harbor Department (“COLA”, collectively with COLB, 
the “Cities”). 

As environmental leaders nationwide, the Cities have achieved tremendous success in 
obtaining substantial emissions reductions from their joint San Pedro Bay Ports Clean Air Action 
Plan (“CAAP”) and other air quality measures implemented under the Cities’ initiatives.  The 
Cities continue to be supportive of projects and programs that are intended to contribute to 
improvement of air quality and promote other environmental values.  However, the Cities must 
fundamentally disagree with the District’s current proposal to unnecessarily convert an effective 
voluntary plan, built on multi-agency and industry cooperation, into potentially punitive 
regulations imposed unlawfully on the Cities.  The Cities have previously sought to make the 
District aware of the serious concerns and objections to this approach.  The Cities incorporate by 
reference their previous comments on the 2012 Air Quality Management Plan (“AQMP”) 
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Measure IND-01 Backstop Measure for Indirect Sources of Emissions from Ports and Port-
Related Facilities (“Measure IND-01”) as comments on the proposed Project.  The Cities’ 
comments on Measure IND-01 are Attachment “A” to this letter. 

We are also mindful that the California Environmental Quality Act (“CEQA”) calls for 
public review, critical evaluation, and comment on the scope of the environmental review to be 
conducted prior to approval of proposed projects.  Such review and critique is particularly 
important where, as here, it is anticipated that the proposed Project will have substantial impacts 
on and conflict with the authorities of other public agencies.  Thorough identification of the 
proposed Project, and candid disclosure of all phases of the Project and their potential impacts, is 
essential to assure that the proposed Project will be planned and implemented in conformity with 
established community plans and policies, and that environmental review is conducted with full 
consideration of all potentially significant environmental impacts, mitigation measures, and 
alternatives.  In addition, it will be important to consider the impacts of the proposed Project on 
the San Pedro Bay Ports’ communities, missions, facilities, and operations.  The District must 
therefore provide a meaningful opportunity for informed public review of and comment on a 
well-defined project. 

In that context, we respectfully submit the following comments regarding the NOP for 
this “Project” as well as questions, concerns and objections related to the omissions of critical 
information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s NOP. 

A. General Comments on the Initial Study 

While we recognize the effort that has gone into preparation of the current Initial Study, it 
is apparent that the Initial Study does not provide the information, evidence, or analysis required 
under CEQA.  The Initial Study thus fails to fulfill its critical role as mandated by CEQA in 
educating the public generally, other affected regulatory agencies and governments, such as the 
Cities, or the officials and Board of the District, as to the potential environmental significance 
and impacts of the proposed Project. 

The necessary contents for an adequate initial study are described in the CEQA 
Guidelines (14 C.C.R. §15063, subd. (d)).  An initial study must “contain in brief form: 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting; 

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . . ; 
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(4) A discussion of ways to mitigate the significant effects identified, if any; 

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls; 

(6) The name of the person or persons who prepared or participated in the initial 
study.” 

An initial study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or project 
approval.  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, [invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”].) 

It is therefore respectfully urged that the Initial Study (and the related NOP) be revised, 
corrected, and recirculated for public review and comment before the District proceeds with any 
further action or EA in connection with the proposed Project. 

The CEQA Guidelines contemplate that an initial study is to be used in defining the 
scope of environmental review (Guidelines, Sections 15006(d), 15063(a), 15143).  However, as a 
result of the omissions, open questions, and deficiencies in the Initial Study as noted below, it 
appears to have unduly narrowed the District’s proposed scope of environmental assessment, and 
to have caused the NOP to erroneously exclude critical issues and topics from the proposed 
scope of the EA. 

The comments on the current Initial Study included in this letter are organized in the 
same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
followed by comments on “Chapter 2 – Environmental Checklist.”  The comments are limited to 
those matters that appear in the current version of the Initial Study, and we reserve the right to 
provide further comments in the event that additional or different information about the proposed 
Project becomes available, or the District provides a revised and CEQA-compliant Initial Study. 

B. Request for Revision of NOP and Re-Circulation of Revised NOP/IS To 
Include a Legally-Adequate “Project” Description and Text of Proposed 
Rule 4001 

It is essential that the NOP and the Initial Study be revised to include an adequate 
“project description” including the text of the proposed Rule that is the “project” before the 
public, or the Cities, can be expected to provide comments and input. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed the very same concern over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
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Final Program EIR, the District stated: “The exact impacts resulting from the particular methods 
that will be used under Control Measure IND-01 can only be determined in the future as the 
measure is developed into a rule or regulation and adopted.”  The District also committed, in its 
response to the same comment #5-4 in the AQMP Final Program EIR, that “further details 
regarding the future requirements [a Rule implementing Control Measure IND-01] will be 
determined more appropriately during the rule development process.”   

The District has already commenced the rule development process.  However, it has not 
yet provided even a draft of the proposed Rule 4001.  To the contrary, at a public meeting held 
on August 8, 2013, the District’s staff announced that the Rule will be developed after various 
public meetings with a “Rule 4001 working group,” with a goal of releasing a draft of the Rule 
on August 28, 2013.  Such a deferred release date for the “draft” of the proposed Rule would be 
one week after the deadline for comments on this NOP.  The details and text of the promised 
Rule must be developed and disclosed before the “particular methods” and “exact impacts” 
anticipated may be analyzed or the subject of comment.  Accordingly, it is still not possible for 
the District to proceed with appropriate project-level CEQA review or to issue an accurate 
NOP/IS at this stage if the details of proposed Rule 4001 are under development. 

It is necessary that the current NOP and Initial Study be revised to include a revised 
“Project” Description, to incorporate the text of the draft Rule 4001 in detail, and to recirculate 
the revised documents for public review.  A new set of public meetings, including a new 
“scoping meeting” should be scheduled to provide the public with sufficient time and 
opportunity to comment on the scope and adequacy of the revised NOP/IS. 

C. Comments on the Initial Study 

1. Chapter 1 of the Initial Study -- Inadequate “Project” Description 

(a) Deficient “Project” Description – In General 

The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.  
The absence of such a clear description of the proposed Project inherently prevents the Initial 
Study from facilitating meaningful review and analysis of the proposed Rule 4001, and violates 
the requirements of CEQA.  (See, e.g., CEQA Guidelines, Section 15124; Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.) 

The Initial Study does not include or even describe the text of the proposed Rule that is 
supposed to be the “Project.”  The section of the Initial Study that purports to “describe” the 
Project, “PR 4001,” includes nothing more than summaries of “key concepts provided in the 
2012 AQMP Control Measure IND- 01.”  Those summaries and “concepts” are insufficient to 
describe the Project itself, and prevent effective public review and comment.  Moreover, since 



Ms. Barbara Radlein 
August 21, 2013 
Page 5 
 

 

the 2012 AQMP Control Measure IND- 01 has already been adopted, it is perplexing that the 
District would use that measure as a substitute for the Project description. 

The Initial Study does not provide a description of how the proposed Rule would work.  
It fails to describe reasonably foreseeable activities or actions of other agencies in response to or 
associated with the proposed Rule.  This Initial Study suggests, instead, that the intent of 
proposed Rule 4001 would be to delegate the District’s responsibilities for regulating or reducing 
emissions of NOx, SOx, and PM2.5 air emissions to other agencies, specifically the public 
officials governing the ports of Long Beach and Los Angeles, and appears to imply that any 
informed public discussion and environmental review on this course of action be deferred until 
those other agencies attempt to “comply” with the District’s proposed, but unarticulated, new 
Rule 4001 at some point in the future.  Such an approach, however, is inconsistent with, and in 
violation of, many fundamental rules and policies required by CEQA (e.g., failure to identify and 
analyze the whole of the project, improper project “segmentation,” improper deferral of impact 
analysis and mitigation, failure to identify and evaluation project alternatives, etc.). 

The importance of providing an accurate and informative project description in an Initial 
Study was re-emphasized in Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 267, emph. 
added: 

“The initial study must include a description of the project.” (City of 
Redlands, supra, 96 Cal.App.4th at pp. 405–406, fns. omitted.) “Where an agency 
fails to provide an accurate project description, or fails to gather information and 
undertake an adequate environmental analysis in its initial study, a negative 
declaration is inappropriate. [Citation.] An accurate and complete project 
description is necessary to fully evaluate the project's potential environmental 
effects. [Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.) 

“The scope of the environmental review conducted for the initial study must 
include the entire project.” (Tuolumne County Citizens for Responsible Growth, 
Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1222.) Thus, a correct 
determination of the nature and scope of the project is a critical step in complying 
with the mandates of CEQA. (Tuolumne County Citizens, supra, at p. 1222.) 

The Initial Study currently falls far short of these requirements in describing the proposed 
Project, and thus falls equally short of serving the “public awareness” purposes described above 
and mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency's action.  
(Silveira  v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.) 
“Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal's benefit against its environmental cost, 
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consider mitigation measures, assess the advantage of terminating the 
proposal . . . and weigh other alternatives in the balance.”  (County of Inyo v. City 
of Los Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 407–
408.) 

The Initial Study (p. 1-5) indicates that “the approaches and concepts considered in this 
NOP/IS may be subject to change” based on comments from the working group.  In light of the 
District’s initiative in forming a “working group” of interested participants to help formulate the 
proposed Rule, and thereby provide an actual “project description,” it would be more appropriate 
to undertake CEQA analysis and compliance after the actual Rule is developed.  Furthermore, it 
is premature for the District to assume or conclude that any changes received from the working 
group as well as comments received relative to this NOP/IS will all be within the scope of the 
analysis in the NOP/IS. 

In brief, the NOP/IS erroneously limits the scope of the analysis and inherently calls for 
impermissible speculation or impossible prescience on the part of the Cities or other members of 
the concerned public to undertake effective analysis of the proposed Project, or to provide 
meaningful comments as to the scope of review of the Project, until and unless the District 
provides an adequate description of the “Project.” 

(b) Specific Comments and Questions re “Project Description” 
and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

The Introduction states, in the first sentence of the third paragraph on page 1-1, that 
Control Measure IND-01 “...does not call for additional emission reductions beyond those 
realized with existing regulations and emission reductions programs implemented at the Ports to 
date.”  This is an untrue statement.  The CAAP is only a planning document which specifically 
provides for discretionary future decisions to be made regarding implementation by each of the 
Cities’ respective Board of Harbor Commissioners, and resolution adopting the CAAP update 
states:  “The CAAP is a living document intended to establish a process to develop solutions, not 
a static document binding the Ports to particular future actions….The CAAP is a planning 
document that identifies goals and potential implementation strategies to guide further actions, 
and as such does not constrain the discretion of either Board of Harbor Commissioners with 
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respect to any particular action.”1  Not all individual Board actions that may be required in order 
to achieve the CAAP’s goals and activities have been adopted, many of which goals were stretch 
targets with uncertainty as to whether they could be achieved.  Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future actions that create potentially-conflicting 
authorities between the District, as regulator, and the Cities, as independent governmental 
agencies regulated by the District, so as to force the Cities to exercise their discretionary police 
power authority in a particular way.  The Constitution does not permit such usurpation of the 
Cities’ authority. 

The Introduction states, in the last paragraph beginning on Page 1-1, that the emission 
targets for port-related sources are those assumed in the 2012 AQMP emissions inventory.  The 
Cities raised questions during the Measure IND-01 adoption process regarding the District’s 
calculation of these targets, which are different from the emissions targets set under the CAAP. 
Although the specific emission targets of the proposed Project do not appear at all in the NOP 
(which omission itself is a defect), the District has verbally advised the Cities and a working 
group on August 8, 2013, that the Rule will be such as to be triggered on set emission targets for 
2014 and 2019.  Those comments, however, left the Cities and working group participants with 
many questions about how the District set the emissions inventory, particularly for 2019, which 
was not in the CAAP.  These examples are provided to illustrate that the NOP’s description of 
the proposed Rule is not only flawed but missing altogether. 

P. 1-3 - Project Location 

The Initial Study provides no finite “project location.”  It describes the District’s 
jurisdictional boundaries.  It then states that “PR 4001 would apply to POLA and POLB, both of 
which are located within Los Angeles County.”  It is unclear if this was an attempt to state that 
the Project location would be Harbor Districts of the Cities.  The lack of clarity regarding the 
Project location is further compounded by the Rule’s reference to “sources not entering Port 
properties.”  During the August 14th Scoping Meeting, Mr. Hogo attempted to clarify this 
reference by referencing an undefined area outside of but near the two Harbor Districts.  
Unfortunately, Mr. Hogo’s statement did not clarify the proposed Project’s location. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the Harbor Districts of the Cities?  It is unclear from this description whether 
the Project may have impacts or foreseeably result in actions being taken outside these Harbor 
Districts.  This may have jurisdictional implications which cannot be evaluated without 
additional information. 

                                                 
1 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the 
City of Los Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor 
Commissioners of the City of Long Beach on November 22, 2010. 
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Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in the 
Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-4 – Project Background 

The Initial Study’s description of the “Project Background” implies that the two Cities’ 
ports themselves actually conduct cargo operations.  For example, the text states that the COLA 
“serves approximately 80 shipping companies.”  This illustrates a fundamental lack of 
understanding by the District of how ports work. There are two types of business models of 
ports: some are “operating ports,” that conduct cargo operations directly, such as the Port of 
Charleston, South Carolina and some are “landlord ports,” such as the Ports of Los Angeles and 
Long Beach, that merely lease wharves and land to operators who conduct cargo operations. 

The Ports of Los Angeles and Long Beach are not, “the single largest fixed source of air 
pollution in Southern California.”  The EA should clarify that the referenced sources of air 
emissions are the vehicles, engines, ships, trains, trucks and other cargo-moving equipment 
operated by distinct tenants, users, and visitors of the ports, not the Harbor Districts or the Cities. 

P. 1-5 – Legal Authority for PR 4001 

The Initial Study suggests that if the (unspecified) “backstop measure” that would be 
mandated under PR 4001 “becomes effective,” then the new Rule would require the Cities to 
take (unspecified) action “to develop and implement plans to get back on track” regarding 
attainment of emissions targets.  Under what legal authority does the District believe that its 
proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and the 
Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular ways to 
achieve District objectives? 

Measure IND-01 was prominently referred to as an “indirect source rule.”  The current 
general references to proposed Rule 4001 in the NOP/IS have lost all mention of an “indirect 
source rule.”  However, the references to proposed Rule 4001 do not cite to any authority the 
District is relying on for its processing of the proposed Rule.  This should be corrected so that the 
public can comment on whatever legal authority may be invoked by the District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?  If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not permitted 
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to do indirectly that which they are prohibited from doing directly]; Graber v. City of Upland 
(2002) 99 Cal.App.4th 424, 434 [same].) 

P. 1-5 – Call for Cities to Regulate Off-Site “Sources” 

The Initial Study indicates that the District will be inviting and considering proposals, as 
part of this “Project,” regarding potential measures for the Cities to adopt and implement to try to 
reduce emission from sources not entering onto port properties.  What does this mean?  What 
legal authority might the Cities have to try to regulate off-site sources that do not come within the 
jurisdiction of the respective Harbor Commissions?  (Municipal police power authority may 
generally be exercised only within the territorial boundaries of their jurisdiction, and the Boards 
of Harbor Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off-
site “sources?” 

Until such options are identified, shown to be legally authorized and technically feasible, 
how can the CEQA analysis for proposed Rule 4001 be undertaken? 

P. 1-6 – First Bullet – Imposing “Requirements” on the Cities? 

The Initial Study indicates that if proposed Rule 4001 becomes effective the Cities 
“would be required to submit an emissions reduction plan to address the emissions reduction 
shortfall.” 

As noted above, this raises questions as to the intent and legal authority behind the Rule.  
Has the District identified legal authority for a rule that would require other governmental 
agencies (the Boards of Harbor Commissioners for the respective Cities) to exercise their 
legislative discretion/authority in any particular manner?  Does the District intend to reserve to 
itself some authority to approve or disapprove any such plans submitted by the Cities? 

What is the consequence of disapproval by the District? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

P. 1-6 – Second Bullet -- Funding 

This bullet point implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.  Would 
such funding be provided by the District?  What other “funding” sources are contemplated?  Will 
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there be constitutional or common law “gift of public funds” restrictions on funding imposed on 
the Cities for activities under their CAAP if Rule 4001 makes CAAP compliance a potential state 
or even federal regulation? 

Are the Cities expected to fund these programs from Tidelands Funds?  By what 
authority may the Harbor Commissioners impose taxes, assessments, and charges on users of the 
Harbor Districts, given the restrictions of various state laws, including, among others, 
Proposition 26? 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority or feasibility raises more questions than it answers.  
Whatever types of “emissions reduction plans” may be anticipated by proposed Rule 4001 
should identified by the District in the NOP/IS so that the feasibility and legality of such 
approaches can be evaluated as part of the environmental assessment for the Project. 

Pp. 1-6 – 1-7  -- Technology Overview/Implementation Strategies 

This refers to some emission reduction strategies included in the CAAP, but the Initial 
Study does not explain how these may relate to proposed Rule 4001, or whether they should be 
considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff change” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant program.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Pp. 1-10 – 1-11  -- Imposition of “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.”  
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 
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Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.  Moreover, if there were to be a 
“shortfall” in attaining the targets, it could well be due to factors not caused or controlled by the 
Cities, and not due to any actions or derelictions on the part of the Cities or their tenants or users. 

Other issues:  How would a “shortfall” be measured or determined?  Would any such 
“shortfall” be allocated to sources or causes bearing some actual responsibility for the lack of 
attainment?   How would it be “allocated” between the Cities?  Would 
uncontrollable/unforeseeable factors resulting in all or part of a shortfall be excluded from 
whatever obligation may be imposed on the Cities? 

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

Footnote 6 (on page 1-11)  

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

P. 1-11 -- Technologies 

The EA should be expanded to address the legal, technological and economic feasibility 
of the seven bulleted items listed in this section. 

P. 1-12 -- Alternatives 

No alternatives have been identified for study in the NOP/IS.  Instead, it merely commits 
the District to “discuss and compare alternatives” in the future, as part of the Draft EA. 

It also suggests the District is looking to the public or other agencies to identify 
“alternatives” during the scoping process.  As previously explained however, how can 
alternatives realistically be suggested when the Project itself has not been identified or 
described? 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
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regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001. In particular, an analysis should be conducted of the grant funding that 
would be available under the No Project Alternative that would not be available if the proposed 
Project constitutes regulation, and the environmental impact if grant funding necessary to make 
certain actions economically feasible is no longer available under the proposed Project.  If the 
District’s position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 

In light of the technical complexities of the issues and the ambiguities as to what the 
District is actually seeking to accomplish by way of proposed Rule 4001, it seems unreasonable 
to expect others to develop the project alternatives.  One suggested alternative would be for the  
District to formulate its own “backstop” measures and strategies for addressing any shortfall in 
emission reduction targets, relying on the District legal authority, expertise and resources, rather 
than pursuing proposed Rule 4001, which appears to be an attempt to rely upon presumed 
authority of the Cities.  Another suggested alternative would be, the memorandum of 
understanding approach that was suggested by the Cities and proposed by staff as an alternative 
to Measure IND-01. 

(c) Other Comments on Chapter 1 - “Project Description” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project.   

While the CEQA Guidelines do not specially define “environmental setting” with regard 
to an initial study, they do explain, in regard to EIR preparation, that the “environmental setting” 
must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced, from both a local and regional perspective. This environmental setting will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.”  (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and ‘the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The Initial Study here improperly fails to describe “the entire Project” and fails to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails to address or to provide information and analysis 
relating to the environmental impacts of the anticipated “subsequent approvals,” “discretionary 
permits” and amendments to the Cities’ plans and regulations that appear to be proposed as parts 
of the Project, or the physical environmental effects of social or economic impacts that may 
result from those anticipated and apparently necessary changes in land use regulations.”   
(Guidelines § 15063.)  Such anticipated and intended actions by other governmental agencies 
thus appear to be part of this Project, and must be identified and evaluated in the Project EA, 
along with their potential impacts.  As such, we reiterate our prior comment on the Draft 2012 
AQMP Program EIR dated October 22, 2012 where it is stated that the District has failed to fully 
disclose the details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA 
analysis.   

Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.  Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 
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Communities for a Better Environment v. South Coast Air Quality Management District (2010) 
48 Cal.4th 310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)   The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used.  
In many places the Initial Study compares the anticipated “impacts” of adopting proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (8/5/2013,  No. S202828) ___ Cal.4th ___, indicates 
that the baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”  (Slip 
Opinion, p. 11), it does not detract from the rule that the Initial Study must accurately and 
consistently describe the baseline being used.  Nor does it permit the use of “future conditions” 
in the absence of a showing of unusual circumstances.  The Initial Study in this case does 
neither. 

For each of these fundamental reasons, the NOP/IS should be rescinded in order that it 
may be revised, completed and corrected to meet CEQA requirements. 

2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments and Questions on the Environmental 
Checklist 

The NOP/IS apparently relied on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the 
(inadequately-described) Project is adopted and implemented.  This is insufficient under CEQA, 
and under the District’s own rules.  (SCAQMD Rule 110; City of Redlands, supra, 96 
Cal.App.4th at 408-09; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296).  
Furthermore, it is contrary to the District’s response to comment #5-4 in the Final Program EIR, 
which indicates that “[t]he exact impacts resulting from the particular methods that will be used 
under Control Measure IND-01 can only be determined in the future as the measure is developed 
into a rule or regulation and adopted.” 
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The NOP/IS currently indicates that the scope of the proposed EA for this “Project” will 
be limited to the six topics listed at p. 2-2.  Compliance with CEQA, however, would require not 
only a new and corrected Initial Study, providing an adequate “Project description” but also a 
more comprehensive EA that addressed additional areas of potentially significant impact, 
including (without limitation): (1) Aesthetics, (2) Biological Resources, (3) Cultural Resources, 
(4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) broadened evaluation of 
potential impacts and issues in the areas of Energy, Hazards and Hazardous Materials, Air 
Quality, and Transportation and Traffic. 

Unless and until those areas are more fully addressed, the NOP/IS appears to improperly 
limit the scope of the proposed EA, and to erroneously exclude areas requiring further 
assessment. 

(b) Specific Comments and Questions on the Environmental 
Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 

More specific questions and comments follow: 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted on page 1-4 regarding Cities 
being the source of emissions.  The geographic location itself does not produce emissions.  It is 
the users of the area that produce impacts.   The users of the two ports are the owners and 
operators of the ships, trains, trucks and equipment which the District targets as the sources of 
emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed by the District’s 2012 AQMP] may be contingent upon the Ports taking and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Second Paragraph, Last Sentence:  Same comment as page 1-5. 
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Third Paragraph.  The NOP/IS states that the checklist responses focus on “the above 
mentioned actions.”  This is extremely vague.  Is the reference intended to be the items 
referenced in the paragraph immediately above, or in the earlier pages? 

Identification of precisely what measures are being assumed or proposed in proposed 
Rule 4001 is essential to being able to review the Initial Study. 

Aesthetics  -- P. 2-5 

Discussion of I a), b) and c).  The Initial Study suggests that “because PR 4001 would 
implement IND-01” the District may simply assume that this Project would not be expected to 
generate significant adverse aesthetics impacts.  However, given that the measures that would be 
used to implement IND-01 are not identified, the Initial Study does not provide evidence to 
demonstrate that proposed Rule 4001 has no potential for impact.  To the contrary, the Initial 
Study admits that “PR 4001 will primarily affect operations at two ports” and but then simply 
assumes from the industrial and commercial zoning of the Harbor Districts that there could not 
be a potential for impacts on “scenic vistas” nor any potential degradation of the visual character 
of the areas around the Harbor Districts. 

The Initial Study fails to describe the environmental setting and include any evidence or 
analysis to support its assumption that whatever is done to implement proposed Rule 4001 would 
“likely easily blend in” with the surrounding activities, especially since what would be done to 
implement the Rule is not yet known.  Specifically, the Initial Study fails to identify or even 
describe known visual resources such as John S. Gibson Boulevard, Harbor Boulevard, and the 
Vincent Thomas Bridge, all of which are designated as local scenic highways in the San Pedro 
and Wilmington-Harbor City Community Plans.  There are many historic and cultural resources, 
both listed and found eligible for listing through surveys, that contribute to the visual setting and 
character of the Harbor Districts and if modified, through obstruction, alteration, or demolition 
could have a negative aesthetic impact.  Without a clearly defined project, project location, or 
description of the environmental setting, it is not possible to conclude that any port modifications 
will have little or no noticeable effect on adjacent areas and would blend in with the visual 
setting. 

The Initial Study indicates that “Control devices may include hoods or bonnets on ship 
exhaust stacks to capture emissions and are expected to be as high as 80 feet (POLB, 2006)” and 
concludes that “these control devices would be similar to other structures used within the heavily 
industrialized portions of the Ports…”  First, the “POLB” citation is missing in the list of 
references.  Second, it is speculative and erroneous to assume that control devices as high as 80 
feet would have “no visual impact” without knowing the location, dimensions, color scheme or 
critical viewpoints.  No such analysis has been considered here and the impact is dismissed with 
no evidence to support the conclusion. 
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The last sentence of the first paragraph (on p. 2-6; I. d) suggests there are no residential 
areas “next to” the Harbor Districts, and thus the Initial Study may dispense with analysis of 
light and glare impacts.  It is evident however that was an inaccurate assumption given the 
residential communities of San Pedro, Wilmington and Long Beach located adjacent to the 
Harbor Districts.  This is also contradictory to the description of surrounding land uses and 
setting on page 2-1 which indicates “potentially residential.”   

The Initial Study further errs by dispensing with environmental analysis or evidence, 
simply because of the (assumed) beneficial air quality goals of proposed Rule 4001.  The law is 
clear that environmentally “benign” objectives for a project do not excuse non-compliance with 
CEQA and do not justify reliance on assumptions in lieu of evidence to demonstrate the absence 
of potential impacts.  See, e.g., California Farm Bureau v. California Wildlife Conservation 
Board (2006) 143 Cal.App.4th 173, 196, emph. added [State environmental agency violated 
CEQA by exempting environmentally beneficial habitat project from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the 
environment are immune from environmental review. [Citations.]” (Davidon 
Homes, supra, 54 Cal.App.4th 106, at p. 119; see, e.g., Dunn-Edwards Corp. v. 
Bay Area Air Quality Management Dist. (1992) 9 Cal.App.4th 644 (disapproved 
on other grounds in Western States Petroleum Assn. v. Superior Court, supra, 9 
Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

This topic should not be dismissed.  Given the nature of proposed Rule 4001, it cannot be 
determined that its implementation would have no impact on aesthetics.  The EA therefore 
should include “Aesthetics” as a potentially impacted area of study. 

Air Quality  -- P. 2-11, Discussion 

In the first paragraph (p. 2-11), last sentence, the stated assumption is speculative given 
there is no information about what physical changes to the environment proposed Rule 4001 will 
entail.  There is no evidence to support the assumption in the Initial Study that proposed 
Rule 4001 would be identical to Measure IND -01 or have identical (previously-studied) impacts 
on air quality. 

P. 2-11, III.a 

The first paragraph, last sentence, again raises the question of why it should become the 
obligation of the Cities to take actions on their own to fulfill the obligations of the District for 
reaching emissions reductions targets?  What is the legal authority for this shifting (or 
delegation) of the District’s air quality responsibility? 
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In the second paragraph, the Initial Study relies on an assumption that “the Port” would 
be installing control equipment.  Again, this erroneously confuses the Harbor Departments of the 
Cities with the operators of vessels, vehicles, and equipment.  The Harbor Boards serve as 
trustees of tideland assets. 

The conclusion in this section assumes that the undefined strategies and approaches 
suggested in conceptual description of proposed Rule 4001 will be successful.  That is dependent 
on the feasibility of the approaches, which must be identified and assessed.  Therefore, this topic 
should be analyzed in the EA. 

P. 2-12, III.b, c, and g 

Given the total lack of information regarding what proposed Rule 4001 would entail and 
whether it’s implementation is feasible, it is premature to assess impacts in this category.  These 
details must be provided and these topics should also be identified and assessed in the EA. 

P. 2-13, III.e 

There is no factual basis in the Initial Study upon which to conclude that implementation 
of proposed Rule 4001 would not create any odor issues and therefore need not be studied.  It is 
premature to dismiss this area of analysis given the lack of information currently available 
regarding the Project. Furthermore, the Initial Study analysis only applies to construction odors 
and ignores any potential odors that may occur during long-term operations. 

The NOP should be amended to make clear that at least these additional areas of potential 
impacts on air quality should also be identified and assessed in the EA. 

Biological Resources – P. 2-14 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to biological resources, including least terns and migratory birds. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on biological resources. 

Cultural Resources – P. 2-16 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to cultural resources.  Not all areas within the Harbor Districts are devoid of cultural 
resources or have cultural resources that have been previously disturbed, as concluded in the 
Initial Study on page 2-18 in section V(b), (c), and (d).  There are known recorded historic and 
prehistoric sites throughout the Harbor Districts.  For example, see COLA’s website at 
http://www.portoflosangeles.org/idx_history.asp.  Without knowing the location and extent of 
ground disturbance from possible construction activities associated with proposed Rule 4001, it 
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is speculative to assume that no significant adverse cultural resources impacts are expected from 
implementing proposed Rule 4001.  The conclusion in the Initial Study is unsupported and lacks 
evidence or facts to support the findings. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on cultural resources. 

Energy – P. 2-18 

The Initial Study section VI(c) must be expanded to also consider and analyze the shift 
from fossil fuels to alternative fuels or electrical powered technologies and increased reliance on 
such alternative fuels or electricity such that sufficient supply and emergency storage would be 
required in the event of a major disaster.  Also, some types of emissions control measures, 
facilities, or technologies contemplated by the Project could increase or shift demand for 
different types of energy or fuel usage.  Although “risk of upset” is not considered in the Initial 
Study checklist, it should be cross referenced here and addressed in the Hazards section of the 
Initial Study. 

The scope of the proposed EA should be expanded to include this additional analysis. 

Hazards and Hazardous Materials – P. 2-24 

The Initial Study section VIII(f) must be expanded to also consider and analyze the 
increased reliance on alternative fuels or electrical powered technologies that would require 
sufficient supply and emergency storage in the event of a major disaster.  Although interference 
with emergency response plans was marginally addressed in this section, “risk of upset” is not 
considered in the Initial Study checklist.   

The scope of the proposed EA should be expanded to include this additional analysis. 

Land Use and Planning – P. 2-34 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
inconsistencies between the proposed Project and the existing and applicable land use plans and 
policies. 

The Initial Study erroneously claims that “there are no provisions in PR 4001 that would 
affect land use plans, policies, or regulations.”  (P. 2-34.)  The Initial Study does not support that 
conclusion with any substantial evidence. 

First, the NOP/IS fails to identify any of “the provisions of PR 4001” so the statement 
cannot be supported or evaluated. 
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Second, and more importantly, however, the Initial Study repeatedly references 
“implementation strategies,” “plans” and other new measures that it anticipates the Cities will be 
required to enact if proposed Rule 4001 becomes effective.  Presumably this is because of 
inconsistencies between the existing plans and policies and the requirements of the new Rule.  
(See, e.g., pages 1-6 through 1-11.)  The measures contemplated in the Initial Study include the 
adoption of new “regulatory requirements,” new “impact fees” on the movement of cargo or 
sources, and changing the tariffs for use of the Harbor Districts – all of which would cause at 
least potential “conflicts” with applicable plans and policies.  (Cf., Orinda Ass’n v. Board of 
Supervisors (1986) 182 Cal.App.3d 1145, 1169 [the CEQA requirements for initial study 
examination of non-conformity with existing land use plans are intended to allow lead agency to 
modify the Project to avoid inconsistencies with existing plans – not vice versa].) 

Third, the Initial Study itself acknowledges that the Project is anticipated to cause 
“potentially significant impacts” or conflicts with “an applicable plan ... for the performance of 
the circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Fourth, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

Fifth, the proposed Rule is apparently structured in a way that would impermissibly usurp 
the (non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 

The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).) 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project-
related subsequent amendments to the Cities’ plans, policies, and other land use regulations.  
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
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project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

Noise – P. 2-36 

The NOP/IS acknowledges that approval of the Project and “triggering” of the PR 4001 
could result in the construction or installation of new control equipment.  The Initial Study 
improperly dismisses the potential noise impacts from such work as “not expected to be in 
excess of current operations.”  There is no substantial evidence in the Initial Study to justify such 
assumptions. 

Similarly, there is no evidence cited in the Initial Study to support its further assumption 
that additional permanent noise impacts anticipated from the operations of new control 
equipment would not “substantially increase ambient operational noise levels in the area.” 

This section of the Initial Study is littered with mere “expectations” unsupported by any 
evidence regarding the magnitude of new noise impacts, even though such new impacts are 
anticipated by the Initial Study.  Nor is there any analysis of the potential for significant adverse 
impacts from new noise generators related to the Project. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding these anticipated new noise impacts, 
alternatives, and possible mitigation measures. 

Public Services – P. 2-39 

The Initial Study assumes that the Project would not generate any increased need for 
public services.  However, the Initial Study does not provide any substantial evidence to support 
its assumptions regarding the “absence of impact” on additional public services or facilities. 

The Initial Study should be expanded to address potential impacts that may arise from the 
increased “diversion” of existing “dirty” vehicles and vessels into solid waste sites if proposed 
Rule 4001 is triggered. 
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Transportation and Traffic – P. 2-44 

The Initial Study fails to adequately describe and analyze potential impacts to rail and 
marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car or 
air traffic is substantially altered” on page 2-45.  The Initial Study erroneously considers only 
vehicular traffic impacts to local roadways. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding potential impacts to rail and marine vessel 
traffic. 

Socioeconomics Analysis 

The EA needs to include a broad-based analysis of the socioeconomic effects of the 
proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064(e) and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd 433, 445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, businesses and operations that while located 
outside of the Harbor Districts are dependent upon the flow of cargo for their continued 
operations. 

Too-Narrowly “Focused” Environmental Review 

We note in closing that the Initial Study appears to reflect a preliminary decision to 
conduct less-than-full disclosure or environmental review of the proposed Project.  Although the 
Initial Study concludes that “the proposed Project may have a significant effect on the 
environment and an Environmental Assessment will be required,” it nevertheless appears that 
environmental review in the admittedly-required EA is proposed to be curtailed and “focused” 
on just the six topics listed in the current the NOP.  One obvious indication of this is the 
miniscule list of references that were relied upon to support the Initial Study analysis; the list is 
limited to three sources. 

It is respectfully submitted that such an approach would be too narrow and not in 
conformance with the requirements of CEQA, or with the District’s own policies and rules for 
environmental analysis.  While the CEQA Guidelines call for emphasis and “focus” on the 
significant environmental impacts of the Project, the authority to use such focus is misapplied in 
the Initial Study.  For example, CEQA Guideline § 15143 explains that such focus may be used 
to limit the analysis in an EIR [or, in this case, EA] only as to such impacts that the Initial Study 
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properly shows to be clearly insignificant and unlikely to occur  (i.e., “effects dismissed in an 
Initial Study as clearly insignificant and unlikely to occur need not be discussed further in the 
EIR...”). 

The NOP/IS here, by contrast, appears to exclude from consideration in the EA numerous 
effects that it has not shown to be “clearly insignificant and unlikely to occur.” 

D. Conclusion 

The current version of the NOP/IS fails to adequately describe the “Project” thereby 
thwarting effective public review and comment on proposed Rule 4001.  The Initial Study must 
therefore be revised, corrected, and re-circulated with all of the descriptions and other content 
required by CEQA. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed, and that environmental review will be limited in a way that erroneously fails 
to provide the relevant decision-makers, affected public agencies, residents and the public 
generally with sufficient evidence and analysis of all anticipated and potential impacts from the 
Project as a whole, or of all potentially feasible mitigation measures or appropriate Project 
alternatives as required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.  We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency.  
For the COLB, the contact persons are as follows: 

 
Heather Tomley 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 
(562) 283-7100 
e-mail: heather.tomley@polb.com 
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With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 
 
M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 
 
David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, #3000 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
 
With a copy to: 
 
Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 
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July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 









 

 

 
 
 
 
August 30, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Comments on the Draft 2012 Air Quality Management Plan  
 
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to serve on 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management 
Plan (AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have a proven 
leadership record of developing and implementing appropriate and effective strategies that have 
resulted in the port-related goods movement industry’s achievement of real and dramatic 
emissions reductions.  Although the Ports do not own or control the emission sources, the Ports 
have worked cooperatively with business operators in the port area and the air quality regulatory 
agencies (i.e. Environmental Protection Agency, California Air Resources Board, and AQMD) to 
help the port industry reduce its fair share of air quality impacts to the region from port-related 
operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and the 
associated San Pedro Bay Standards.  As a result, between 2005 and 2011 emissions from 
port-related sources were reduced by 73 percent for diesel particulate matter (DPM) and by 
50 percent for nitrogen oxides (NOx).  The Ports’ San Pedro Bay Standards for 2014 established 
goals to reduce port-related DPM by 72 percent and NOx by 22 percent.  Therefore, as a result of 
implementation of aggressive actions by the port industry, port-related emission reductions have 
exceeded our goals several years ahead of schedule. 
 
While we  remain a committed partner in the effort to improve air quality in the region, we have 
significant concerns with several proposed control measures in the Draft 2012 AQMP that 
improperly misclassify the Ports as “stationary sources” or “indirect sources” under AQMP 
Stationary Source measures, or as “implementing agencies” of specific AQMP mobile source 
measures.  In particular, the proposed Stationary Source Measure IND-01, “Backstop Measures 
for Indirect Sources of Emissions from Ports and Port-Related Sources” contains many legal 
flaws, as explained in greater detail below, and inappropriately proposes to impose enforcement 
actions on the Ports for emissions generated by emissions sources that the Ports do not own,  
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operate, or control, which is counterproductive to the cooperative relationship that our agencies 
have established since we began working together on the voluntary CAAP in 2006.   
 
This letter provides the Ports’ specific comments on the control measures in the Draft 2012 
AQMP that we believe must be addressed prior to finalization and adoption by your agency. 
 
Proposed Stationary Source Measure IND-01 
 
There are three fundamental problems with Proposed Measure IND-01, “Backstop Measures for 
Indirect Sources of Emissions from Ports and Port-Related Sources.”  First, the proposed 
backstop rule would transform the Ports’ voluntary CAAP into the AQMD’s mandatory 
regulation of the Ports.  This would jeopardize the Ports and the Port-related emissions sources’ 
grant funding for equipment replacement and modernization if it is now necessary to comply 
with regulation, while offering nothing to assist the Ports with compliance in terms of additional 
technologies, facilitating regulations, tools, or funding.  Second, although the CAAP was a 
voluntary cooperative effort of the Ports and the air agencies designed to encourage the industry 
operators of regulated equipment to go beyond regulation, the proposed backstop rule would 
improperly subject the Ports to the AQMD’s enforcement action for industry’s missed emissions 
reductions by equipment not operated or controlled by the Ports, or even potential loss of federal 
funding under federal conformity principles if the AQMP is adopted into the State 
Implementation Plan (SIP) and approved by the U.S. EPA as federal law.  Third, the proposed 
backstop rule exceeds the AQMD’s authority and if implemented may violate the State 
Tidelands Trust.  If Measure IND-01 (as well as the Offroad Mobile Source Measures discussed 
below) are in reality the AQMD’s regulation of Port-related mobile emissions sources such as 
locomotives, ships, rail, and trucks, then this is beyond AQMD’s legal authority and AQMD 
should obtain a waiver under the Clean Air Act from the U.S. EPA.  The Ports provide further 
detailed comments on Proposed Measure IND-01 below, and object to it being included in the 
2012 AQMP.   
 
Based upon the AQMD’s modeling results, existing control measures are expected to result 
in attainment of the Federal 24-hour PM2.5 standard by the 2014 deadline without 
Measure IND-01.  Section 39602 of the California Health and Safety Code states that the 
State Implementation Plan (SIP) shall only include those provisions necessary to meet the 
requirements of the Clean Air Act.  Hence, there is no identified need or legal basis for 
implementing Measure IND-01.  The AQMD’s proposed measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be 
achieved in the near future, and is therefore unnecessary. 
 
The Ports are neither “direct emissions sources” nor “stationary sources” subject to AQMD 
permitting, and the AQMD has not complied with requirements for regulation under Health and 
Safety Code.  The Ports are also not “indirect sources” subject to an AQMD indirect source 
review program within the meaning of the Clean Air Act, and the AQMD has not complied with 
requirements of the Clean Air Act, 42 U.S.C. §7410 and various other requirements for indirect 
source classification.  The Ports are also not air agency regulators.  The Ports do not own, 
operate, regulate, or control any of the goods movement equipment serving the Ports that are  
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targeted emissions sources under Measure IND-01.  Additionally, the equipment are mobile 
sources regulated by state, federal, and/or international regulation, sometimes under jurisdiction 
preempting Port or AQMD action.  It is inappropriate for the AQMD to regulate the Ports 
without the Ports’ ownership, operation, or jurisdiction to regulate the various industry 
businesses actually causing the emissions within our boundaries.   
 
The proposed backstop measure continues to state that if there is a South Coast Air Basin-wide 
shortfall in emission reductions, then the AQMD will mandate additional emission reductions 
from the Ports, even if the port-related sources have already met their commitments.  This 
moving target standard is unconstitutionally vague and therefore illegal.  The Ports are unfairly 
targeted, as there are no backstop measures proposed for other entities or source categories 
should other modeling assumptions not come to pass, such as anticipated natural fleet turnover, 
or other non-regulated initiatives failing to meet their goals, such as those expected by the Carl 
Moyer Program.  If the AQMD’s emissions projections for achieving attainment are incorrect, 
including control factors and growth rates, this measure appears to imply that the Ports will be 
specifically tasked with rectifying the shortfall.  If the Basin fails to achieve the federal air 
quality standard, the proper channel to address this is through the established SIP process, not to 
establish a contingency rule to unfairly burden one specific industry out of the entire Basin.   
 
AQMD staff has indicated that Measure IND-01 is proposed to account for measures that are not 
backed by enforceable requirements.  However, significant programs such as the CAAP’s Clean 
Truck Program, Ocean-going Vessel Low Sulfur Fuel Program, Cargo-handling Equipment 
requirements, and the Shore-side Power/Alternative Maritime Power programs are currently 
backstopped by CARB and International Maritime Organization (IMO) regulations.  The Ports 
also require higher rates of vessel or equipment compliance than regulation through terminal 
leases, when such commercial opportunities are able to be negotiated with tenants.   Therefore, 
Proposed Measure IND-01 is unnecessary. 
 
Measure IND-01 is vague and incomplete.  It is unclear whether the AQMD has taken credit for 
actual/current emission reductions in the baseline only, or if assumptions have been made for 
future year reductions.  We take issue with a measure moving forward where emissions 
projections are “on-going.”  Further, no detail is provided on the level of emission reductions 
that are needing to be maintained.  This is further complicated by the differences that exist 
between the emissions inventories produced by the Ports and the inventory used for the AQMP.  
It is unclear if a specific emission reduction shortfall will trigger implementation of the measure, 
or if it is simply left to the discretion of the AQMD.  Additionally, the control costs have not yet 
been developed or justified in a cost-benefit analysis. 
 
The CAAP is a planning document that provides a guideline of strategies and targets that are 
often “stretch goals,” which ultimately are implemented through individual actions adopted by 
the Long Beach and Los Angeles Boards of Harbor Commissioners (Boards).  The Ports are 
sovereign Tidelands granted to the cities of Los Angeles and Long Beach by the state under the 
oversight of the State Lands Commission.  Each city has been appointed as a trustee and has 
established their respective Board of Harbor Commissioners with exclusive control and 
management of the Tidelands and revenues and expenditures from the Tidelands.  However,  
 



Dr. Wallerstein 
August 30, 2012 
Page -4- 
 

 
such discretion must be exercised in accordance with their obligations to prudently manage 
Tidelands assets and revenues within a nexus and proportionality to the Tidelands Trust interests, 
as well as in accordance with applicable laws such as the California Environmental Quality Act 
(CEQA) and principles of federal preemption.1  The AQMD cannot mandate action by each 
Port’s Board of Harbor Commissioners, nor can the AQMD direct how the Ports obligate state 
Tidelands money; only the appointed trustee can make discretionary actions to obligate state 
Tidelands funds.  Specifically, the CAAP measures listed in the Draft 2012 AQMP each require 
the Boards to authorize the expenditure of incentive monies and program costs, or to approve 
conditions of infrastructure project development in their discretion as CEQA lead agency and as 
Tidelands trustees. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss 
technical and policy issues related to reducing emissions from port-related sources.  As stated 
above, we remain committed to achieving the clean air goals identified in the CAAP and 
working with port industry and the air regulatory agencies on implementation of appropriate 
strategies.  
 
For your reference, attached is our comment letter dated July 10, 2012, expressing our 
preliminary concerns related to the proposed Measure IND-01 and a comment letter dated 
May 4, 2010, in which the Ports initially expressed concerns regarding backstop rules.   
 
Proposed Off-Road Mobile Source and Advanced Control Technology Measures  
 
The Draft 2012 AQMP also identifies the San Pedro Bay Ports as “Implementing Agencies” for 
several of the proposed Off-Road measures (OFFRD-02, OFFRD-04, and OFFRD-05) and 
Advanced Control Technology measures (ADV-01, ADV-02, ADV-03, ADV-04, and ADV-05).  
The Ports should not be listed as Implementing Agencies, which the AQMP Appendix IV-A 
defines as “the agency(ies) responsible for implementing the control measure.”  While the Ports 
have been moving forward with voluntary efforts in these areas, as mentioned above, the Ports 
are not air agency regulators.  We also do not own or operate the equipment identified in the 
proposed measures, and therefore we do not have direct control over any of the sources listed.  
During the Advisory Committee meetings, AQMD staff has provided clarification that the Ports 
are listed as Implementing Agencies because of our voluntary commitments to work on these 

                                                 
1 The Ports’ experience with the first phase of the 2006-2010 CAAP showed that in actual implementation, many 
CAAP measures were carried out in a different manner than originally conceptualized, or not carried out at all, 
based on limitations on the Boards’ opportunities and their exercise of their discretion to manage Tidelands assets 
and funds under real-world circumstances.  Some of the CAAP measures can only be implemented if businesses 
apply to the Ports for permits to build or expand their lease premises and CEQA mitigation required by law or lease 
conditions that can be negotiated with a Port tenant.  Other CAAP measures involve emissions sources (rail or ocean 
vessels) that may assert federal preemption against efforts to compel use of specific technology, so the CAAP goals 
involve the Ports offering economic incentives in voluntary compliance programs, such as the Ocean Vessel 
incentive programs.  However, only the Boards have the legal authority to fund such incentives or impose CEQA 
mitigation or lease conditions to project approval, which decisions also fall within the Boards’ sole discretion 
regarding their respective Port’s properties and their individual Harbor Revenue Fund budgets, which may be 
affected by the global economy.   
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efforts, and that being listed as an implementation agency does not obligate the Ports to any 
specific requirement, however, this is contrary to the language of the AQMP that implementing 
agencies are “responsible for implementing the control measure.”  We believe that listing the 
Ports, and not including all of the other public and private partners that are also working on these 
efforts, gives the impression that the Ports do have an assigned obligation, or that the Ports must 
bear a larger burden in the effort to implement these programs.  We also repeat our comment 
stated above that the AQMD cannot mandate in the AQMP that the Ports must expend monies in 
these voluntary efforts, since most of these Off-Road and Advanced Control Technology 
measures require incentive monies to fund demonstration projects or accelerated use of new 
technology. 
 
We believe that the appropriate Implementing Agencies for these measures are the United States 
Environmental Protection Agency and the California Air Resources Board. 
 
The Ports urge AQMD to make all of the above-requested changes to the draft 2012 AQMP, in 
particular, to eliminate Measure IND-01 Port Backstop Rule as a legally unnecessary measure 
exceeding AQMD’s authority and violating the State Tidelands Trust.  We believe it is much 
more effective to advance our mutual clean air goals for our agencies to continue working 
cooperatively together, but if the AQMD takes the above 2012 AQMP measures forward, the 
Ports will have no choice but to vigorously oppose such action through the administrative and 
legal process. 
 
Sincerely, 

 
Chris Lytle Geraldine Knatz 
Executive Director Executive Director 
Port of Long Beach Port of Los Angeles 
 
HAT:s 
 

cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Port of Long Beach Harbor Commission 
 Port of Los Angeles Harbor Commission 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
 David Reich, Los Angeles City Mayor’s Office 



 

 

 
 
 
 
July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
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November 19, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Ports’ Proposed Revision and Resolution Language for the Draft 2012 Air Quality 

Management Plan  
 
 
Dear Dr. Wallerstein: 
 
On November 15, 2012, staff from the ports of Long Beach and Los Angeles met with AQMD 
Boardmember Judy Mitchell and AQMD staff to discuss concerns and comments that have been 
raised by the ports in previous comment letters on the Draft 2012 Air Quality Management Plan 
(AQMP).  At the conclusion of the meeting, it was determined that staff would continue to work 
together to attempt to resolve the concerns that have been raised. 
 
In that spirit, the ports of Long Beach and Los Angeles propose the following revisions to the 
2012 AQMP, consistent with our past comment letters to AQMD: 
 

1. Measure IND-01 must be removed from the 2012 Air Quality Management Plan if it 
continues to apply or recommend any form of AQMD oversight and approvals of the 
ports’ actions, or enforcement (in terms of fines, penalties, administrative actions) against 
the Ports for failures of the Port industry to achieve designated emissions reductions.  
This includes the intent to develop such enforcement actions in later IND-01 rulemaking 
after adoption of the AQMP, even if such details regarding enforcement activity are 
absent from the draft AQMP.	

	
2. With the removal of the Measure IND-01, the following language could be added to the 

adopting resolution for the 2012 Air Quality Management Plan:	
 
BE IT FURTHER RESOLVED, the District commits to continue working with 

the Port of Long Beach and the Port of Los Angeles on the implementation of the San 
Pedro Bay Ports Clean Air Action Plan (CAAP) in order to meet the emission reduction 
goals identified in the San Pedro Bay Standards, and as a part of the annual report to the 
Board, District staff will continue to provide information on the progress of the ports in 
implementing the CAAP. 
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January 15, 2014   
 
 
Jared Blumenfeld 
Regional Administrator 
U.S. Environmental Protection Agency, Region 9 
75 Hawthorne Street 
San Francisco, California 94105 
 
Re: California State Implementation Plan for PM2.5 for South Coast Air Basin (SIP) - South 

Coast 2012 Air Quality Management Plan (AQMP) Control Measure IND-01 Backstop 
Measure for Indirect Sources of Emissions from Ports and Port-Related Facilities and 
EPA Voluntary Mobile Source Emission Reduction Program (VMEP) 

 
Dear Mr. Blumenfeld: 
 
On behalf of the City of Long Beach acting by its Harbor Department and the City of Los 
Angeles acting by its Harbor Department (collectively, the Cities), we raise serious concerns 
regarding Control Measure IND-01 Backstop Measure for Indirect Sources of Emissions from 
Ports and Port-related Facilities (Measure IND-01) in the South Coast Air Quality Management 
District’s (AQMD) 2012 Air Quality Management Plan (AQMP).   The Cities request that the 
United States Environmental Protection Agency (EPA) disapprove and exclude Measure IND-01 
from the California State Implementation Plan (SIP) for particulate matter 2.5 microns or less 
(PM2.5) for the South Coast Air Basin, which is currently pending EPA approval.  As set forth 
below,  both the substance of Measure IND-01 and the California Air Resources Board (ARB) 
procedure for inclusion of Measure IND-01in the SIP violate all five prongs of the standard test 
used by EPA to evaluate a SIP’s compliance with Clean Air Act (CAA) requirements.1    
 
1. Did the State provide adequate public notice and comment periods? 
 
EPA cannot approve Measure IND-01 as part of the SIP because the ARB failed to follow the 
process for SIP submissions required by CAA Section 110(1) and California Health and Safety 
Code Section 41650. Under CAA section 110(l), SIP revisions must be adopted by the State, and 
the State must provide for reasonable public notice and hearing prior to adoption.  Under 40 CFR 
51.102(d), reasonable public notice in this context refers to at least 30 days. Similarly, Health 
and Safety Code Section 41650 provides for a public hearing that would allow public comment 
as to whether the SIP meets the requirements of the CAA.  By resolution dated January 25, 2013, 

                                                 
1 See, e.g., CAA Sections 110(a)(2)(A), 110(a)(2)(E), 110(l). 
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the ARB approved the AQMD 2012 AQMP and directed the executive officer of the ARB to 
submit the AQMP to EPA for inclusion in the SIP.  However, at the time of the January 25, 2013 
ARB action, Measure IND-01 was not part of the AQMP.  Because the AQMD Governing Board 
adopted the AQMP without Measure IND-01 on December 7, 2012 and did not adopt Measure 
IND-01 until February 1, 2013, the January 25 ARB action did not constitute approval of 
Measure IND-01 which had not yet been submitted to ARB for consideration.  The documents 
attached to the ARB’s February 13, 2013 SIP submittal to the EPA include the December 7, 
2012 resolution by the AQMD Governing Board and the December 20, 2012 AQMD letter to 
ARB transmitting the approved SIP, which pre-dated the AQMD Governing Board’s approval of 
Measure IND-01.  Inexplicably, without the required public notice or public hearing and 
adoption by the ARB Governing Board, the submitted SIP includes the addition of Measure 
IND-01.  Until this procedural error is corrected, and the Cities and the public are given the 
opportunity to comment at a public hearing, Measure IND-01 is not properly before EPA and 
cannot be approved as part of the SIP. 
 
2. Does the State have adequate legal authority to implement the regulations? 
 
As you may know, the AQMD is now pursuing adoption of Proposed Rule 4001—Maintenance 
of AQMD Emission Reduction Targets at Commercial Marine Ports (PR 4001) – ostensibly to 
implement Measure IND-01 and ensure SIP credit for voluntary emission reduction programs of 
the Cities.  The Cities have raised significant technical, jurisdictional, constitutional and other 
legal concerns with Measure IND-01 and PR 4001, as set forth in public comment letters sent to 
AQMD during the AQMP adoption process.  Measure IND-01 and PR 4001 violate California 
Health and Safety Code Section 39602, which provides that the State Implementation Plan shall 
only include those provisions necessary to meet the requirements of the Clean Air Act.  The 
Cities have shown that there is no demonstrated need for the rule, nor is this rule necessary for 
regional attainment of the 2014 PM2.5 standard.  The Cities estimate that by 2014, 99.5 percent 
of the PM2.5 equivalent emission reduction that PR 4001 seeks to backstop will occur as the 
result of regulations adopted by ARB and the International Maritime Organization (IMO).2  The 
remaining 0.5 percent of PM2.5 equivalent emission reductions is primarily attributed to the 
Cities’ successful voluntary vessel speed reduction incentive program which is part of the Cities’ 
Clean Air Action Plan.  More importantly, there are significant legal questions regarding 
AQMD’s attempt to apply an indirect source rule to governmental agencies in a manner that 
potentially usurps the Cities authority and compels compliance and punishes them for non-
achievement of emissions targets for equipment the Cities do not own, control or operate, and are 
preempted from regulating. 
 

                                                 
2 CARB Port Drayage Truck Rule, CARB Truck and Bus Rule, CARB Ocean-Going Vessel (OGV) Shore Power 
Rule, OGV Low-Sulfur Fuel Rule, CARB Cargo-Handling Equipment at Ports Rule, CARB Commercial Harbor 
Craft Rule, IMO North American Emission Control Area 
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3. Are the regulations enforceable as required under CAA section 110(a)(2)? 
 
Because the Cities are not regulatory agencies and, therefore, are limited in their authority to 
impose requirements on mobile sources operated by the goods movement industry that call at 
port facilities, IND-01 and PR 4001 are inappropriate and ineffective mechanisms for achieving 
emission reductions. 
 
4. Will the State have adequate personnel and funding for the regulations? 
 
Measure IND-01 does not specify the source of funding for its regulation of the Cities but 
implies that it will come from the Cities.  However, AQMD and ARB have no authority to 
require Cities’ expenditures which are subject to the Cities’ own requirements as governmental 
agencies.  Furthermore, because it converts a voluntary program into enforceable regulation, the 
financial effect of Measure IND-01 will be to remove previously available funding from Federal 
and State grants that are only given for voluntary programs that go beyond regulation, making it 
less likely that the Cities will have funds to assist the goods movement industry with meeting the 
AQMP targets.3 
 
5. Do the regulations interfere with reasonable further progress and attainment or any 
other applicable requirement of the Act? 
 
Measure IND-01 interferes with reasonable further progress of the Cities’ voluntary programs by 
reduction of available funding as mentioned above, and providing disincentives to Cities and 
goods movement industry to pursue programs like the voluntary Clean Air Action Plan.   
 
The Solution:  Voluntary Mobile Source Emission Reduction Program (VMEP) 
 
To the extent the ARB and AQMD seek to ensure the emission benefits of the Cities’ voluntary 
vessel speed reduction program, there is a more appropriate method in the form of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which constitutes an established process to grant SIP credit for emission reductions resulting 
from voluntary mobile source measures that go beyond existing regulations.  The VMEP 
approach was intended for exactly the type of successful voluntary program such as the Cities’ 
landmark Clean Air Action Plan, and should be used to account for the 0.5 percent of port-
related emissions not currently backstopped by regulation.  The VMEP would also reduce the 
industry and jurisdictional uncertainty that could divert cargo away from the Ports and hurt our 
local economy.   

                                                 
3 Many of the Cities programs for equipment replacement or emissions reductions projects have been funded by 
federal and state grants that require funded activities must go beyond regulations. See e.g., California Proposition 1B 
Goods Movement and federal Diesel Emission Reduction programs. 
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We urge the EPA to disapprove and exclude the AQMD’s Measure IND-01 from the SIP, and 
insist that the AQMD use the EPA’s established VMEP process that was developed for programs 
such as the Cities’ vessel speed reduction program and other Clean Air Action Plan measures.  
Use of the established VMEP will accomplish the objective sought by Measure IND-01 and PR 
4001 and ensure that the emissions reductions achieved by the program are credited in the SIP.  
Further, the implementation of a VMEP will achieve the same emissions reductions while 
ensuring that grant funds remain available for actions going beyond regulations and will do so in 
a collaborative manner. It will also encourage other cities and regions throughout the nation to 
develop and pursue innovative voluntary programs and solutions that best fit their needs to 
improve air quality and public health.   
 
The Cities share the air emission reduction goals of the AQMD, ARB, and EPA, and strongly 
believe that the VMEP is the most effective way to ensure that emission reduction goals are met 
in a manner that will allow the SIP to move forward without unnecessary disputes or challenges.  
The Cities look forward to discussing the various mechanisms, contractual or otherwise, by 
which the VMEP can be implemented in San Pedro Bay.   
 
Sincerely, 

   
 
Matthew Arms Christopher Cannon 
Acting Director of Environmental Planning Director of Environmental Management 
Port of Long Beach Port of Los Angeles 
 
 
LW 
 
cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, ARB 
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 Cynthia Marvin, Division Chief, Stationary Source Division, ARB 

Doug Ito, Chief, Freight Transportation Branch, ARB 
 Deborah Jordan, Director, Air Division, EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 



 

August 21, 2013 
 

 

 

 

VIA ELECTRONIC MAIL - bradlein@aqmd.gov 
VIA FACSIMILE - (909) 396-3324 
 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, CA 91765-4178 

 

Re: Notice of Preparation and Initial Study 
Proposed Rule 4001:  “Backstop to Ensure AQMP Emission Targets Are Met 
At Commercial Marine Ports” 

SCAQMD File No. 0722013BAR 
SCH No.  2013071072 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed 
Environmental Assessment 

Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

We appreciate this opportunity to submit comments on the Notice of Preparation 
(“NOP”) and the accompanying Initial Study prepared in connection with the District’s 
consideration of the proposed project entitled “Rule 4001: Backstop to Ensure AQMP Emission 
Targets Are Met At Commercial Marine Ports” (the “Project”) on behalf of the City of Long 
Beach acting by and through its Harbor Department (referred to herein as “COLB”) and the City 
of Los Angeles acting by and through its Harbor Department (“COLA”, collectively with COLB, 
the “Cities”). 

As environmental leaders nationwide, the Cities have achieved tremendous success in 
obtaining substantial emissions reductions from their joint San Pedro Bay Ports Clean Air Action 
Plan (“CAAP”) and other air quality measures implemented under the Cities’ initiatives.  The 
Cities continue to be supportive of projects and programs that are intended to contribute to 
improvement of air quality and promote other environmental values.  However, the Cities must 
fundamentally disagree with the District’s current proposal to unnecessarily convert an effective 
voluntary plan, built on multi-agency and industry cooperation, into potentially punitive 
regulations imposed unlawfully on the Cities.  The Cities have previously sought to make the 
District aware of the serious concerns and objections to this approach.  The Cities incorporate by 
reference their previous comments on the 2012 Air Quality Management Plan (“AQMP”) 
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Measure IND-01 Backstop Measure for Indirect Sources of Emissions from Ports and Port-
Related Facilities (“Measure IND-01”) as comments on the proposed Project.  The Cities’ 
comments on Measure IND-01 are Attachment “A” to this letter. 

We are also mindful that the California Environmental Quality Act (“CEQA”) calls for 
public review, critical evaluation, and comment on the scope of the environmental review to be 
conducted prior to approval of proposed projects.  Such review and critique is particularly 
important where, as here, it is anticipated that the proposed Project will have substantial impacts 
on and conflict with the authorities of other public agencies.  Thorough identification of the 
proposed Project, and candid disclosure of all phases of the Project and their potential impacts, is 
essential to assure that the proposed Project will be planned and implemented in conformity with 
established community plans and policies, and that environmental review is conducted with full 
consideration of all potentially significant environmental impacts, mitigation measures, and 
alternatives.  In addition, it will be important to consider the impacts of the proposed Project on 
the San Pedro Bay Ports’ communities, missions, facilities, and operations.  The District must 
therefore provide a meaningful opportunity for informed public review of and comment on a 
well-defined project. 

In that context, we respectfully submit the following comments regarding the NOP for 
this “Project” as well as questions, concerns and objections related to the omissions of critical 
information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s NOP. 

A. General Comments on the Initial Study 

While we recognize the effort that has gone into preparation of the current Initial Study, it 
is apparent that the Initial Study does not provide the information, evidence, or analysis required 
under CEQA.  The Initial Study thus fails to fulfill its critical role as mandated by CEQA in 
educating the public generally, other affected regulatory agencies and governments, such as the 
Cities, or the officials and Board of the District, as to the potential environmental significance 
and impacts of the proposed Project. 

The necessary contents for an adequate initial study are described in the CEQA 
Guidelines (14 C.C.R. §15063, subd. (d)).  An initial study must “contain in brief form: 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting; 

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . . ; 
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(4) A discussion of ways to mitigate the significant effects identified, if any; 

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls; 

(6) The name of the person or persons who prepared or participated in the initial 
study.” 

An initial study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or project 
approval.  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, [invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”].) 

It is therefore respectfully urged that the Initial Study (and the related NOP) be revised, 
corrected, and recirculated for public review and comment before the District proceeds with any 
further action or EA in connection with the proposed Project. 

The CEQA Guidelines contemplate that an initial study is to be used in defining the 
scope of environmental review (Guidelines, Sections 15006(d), 15063(a), 15143).  However, as a 
result of the omissions, open questions, and deficiencies in the Initial Study as noted below, it 
appears to have unduly narrowed the District’s proposed scope of environmental assessment, and 
to have caused the NOP to erroneously exclude critical issues and topics from the proposed 
scope of the EA. 

The comments on the current Initial Study included in this letter are organized in the 
same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
followed by comments on “Chapter 2 – Environmental Checklist.”  The comments are limited to 
those matters that appear in the current version of the Initial Study, and we reserve the right to 
provide further comments in the event that additional or different information about the proposed 
Project becomes available, or the District provides a revised and CEQA-compliant Initial Study. 

B. Request for Revision of NOP and Re-Circulation of Revised NOP/IS To 
Include a Legally-Adequate “Project” Description and Text of Proposed 
Rule 4001 

It is essential that the NOP and the Initial Study be revised to include an adequate 
“project description” including the text of the proposed Rule that is the “project” before the 
public, or the Cities, can be expected to provide comments and input. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed the very same concern over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
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Final Program EIR, the District stated: “The exact impacts resulting from the particular methods 
that will be used under Control Measure IND-01 can only be determined in the future as the 
measure is developed into a rule or regulation and adopted.”  The District also committed, in its 
response to the same comment #5-4 in the AQMP Final Program EIR, that “further details 
regarding the future requirements [a Rule implementing Control Measure IND-01] will be 
determined more appropriately during the rule development process.”   

The District has already commenced the rule development process.  However, it has not 
yet provided even a draft of the proposed Rule 4001.  To the contrary, at a public meeting held 
on August 8, 2013, the District’s staff announced that the Rule will be developed after various 
public meetings with a “Rule 4001 working group,” with a goal of releasing a draft of the Rule 
on August 28, 2013.  Such a deferred release date for the “draft” of the proposed Rule would be 
one week after the deadline for comments on this NOP.  The details and text of the promised 
Rule must be developed and disclosed before the “particular methods” and “exact impacts” 
anticipated may be analyzed or the subject of comment.  Accordingly, it is still not possible for 
the District to proceed with appropriate project-level CEQA review or to issue an accurate 
NOP/IS at this stage if the details of proposed Rule 4001 are under development. 

It is necessary that the current NOP and Initial Study be revised to include a revised 
“Project” Description, to incorporate the text of the draft Rule 4001 in detail, and to recirculate 
the revised documents for public review.  A new set of public meetings, including a new 
“scoping meeting” should be scheduled to provide the public with sufficient time and 
opportunity to comment on the scope and adequacy of the revised NOP/IS. 

C. Comments on the Initial Study 

1. Chapter 1 of the Initial Study -- Inadequate “Project” Description 

(a) Deficient “Project” Description – In General 

The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.  
The absence of such a clear description of the proposed Project inherently prevents the Initial 
Study from facilitating meaningful review and analysis of the proposed Rule 4001, and violates 
the requirements of CEQA.  (See, e.g., CEQA Guidelines, Section 15124; Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.) 

The Initial Study does not include or even describe the text of the proposed Rule that is 
supposed to be the “Project.”  The section of the Initial Study that purports to “describe” the 
Project, “PR 4001,” includes nothing more than summaries of “key concepts provided in the 
2012 AQMP Control Measure IND- 01.”  Those summaries and “concepts” are insufficient to 
describe the Project itself, and prevent effective public review and comment.  Moreover, since 
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the 2012 AQMP Control Measure IND- 01 has already been adopted, it is perplexing that the 
District would use that measure as a substitute for the Project description. 

The Initial Study does not provide a description of how the proposed Rule would work.  
It fails to describe reasonably foreseeable activities or actions of other agencies in response to or 
associated with the proposed Rule.  This Initial Study suggests, instead, that the intent of 
proposed Rule 4001 would be to delegate the District’s responsibilities for regulating or reducing 
emissions of NOx, SOx, and PM2.5 air emissions to other agencies, specifically the public 
officials governing the ports of Long Beach and Los Angeles, and appears to imply that any 
informed public discussion and environmental review on this course of action be deferred until 
those other agencies attempt to “comply” with the District’s proposed, but unarticulated, new 
Rule 4001 at some point in the future.  Such an approach, however, is inconsistent with, and in 
violation of, many fundamental rules and policies required by CEQA (e.g., failure to identify and 
analyze the whole of the project, improper project “segmentation,” improper deferral of impact 
analysis and mitigation, failure to identify and evaluation project alternatives, etc.). 

The importance of providing an accurate and informative project description in an Initial 
Study was re-emphasized in Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 267, emph. 
added: 

“The initial study must include a description of the project.” (City of 
Redlands, supra, 96 Cal.App.4th at pp. 405–406, fns. omitted.) “Where an agency 
fails to provide an accurate project description, or fails to gather information and 
undertake an adequate environmental analysis in its initial study, a negative 
declaration is inappropriate. [Citation.] An accurate and complete project 
description is necessary to fully evaluate the project's potential environmental 
effects. [Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.) 

“The scope of the environmental review conducted for the initial study must 
include the entire project.” (Tuolumne County Citizens for Responsible Growth, 
Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1222.) Thus, a correct 
determination of the nature and scope of the project is a critical step in complying 
with the mandates of CEQA. (Tuolumne County Citizens, supra, at p. 1222.) 

The Initial Study currently falls far short of these requirements in describing the proposed 
Project, and thus falls equally short of serving the “public awareness” purposes described above 
and mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency's action.  
(Silveira  v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.) 
“Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal's benefit against its environmental cost, 
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consider mitigation measures, assess the advantage of terminating the 
proposal . . . and weigh other alternatives in the balance.”  (County of Inyo v. City 
of Los Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 407–
408.) 

The Initial Study (p. 1-5) indicates that “the approaches and concepts considered in this 
NOP/IS may be subject to change” based on comments from the working group.  In light of the 
District’s initiative in forming a “working group” of interested participants to help formulate the 
proposed Rule, and thereby provide an actual “project description,” it would be more appropriate 
to undertake CEQA analysis and compliance after the actual Rule is developed.  Furthermore, it 
is premature for the District to assume or conclude that any changes received from the working 
group as well as comments received relative to this NOP/IS will all be within the scope of the 
analysis in the NOP/IS. 

In brief, the NOP/IS erroneously limits the scope of the analysis and inherently calls for 
impermissible speculation or impossible prescience on the part of the Cities or other members of 
the concerned public to undertake effective analysis of the proposed Project, or to provide 
meaningful comments as to the scope of review of the Project, until and unless the District 
provides an adequate description of the “Project.” 

(b) Specific Comments and Questions re “Project Description” 
and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

The Introduction states, in the first sentence of the third paragraph on page 1-1, that 
Control Measure IND-01 “...does not call for additional emission reductions beyond those 
realized with existing regulations and emission reductions programs implemented at the Ports to 
date.”  This is an untrue statement.  The CAAP is only a planning document which specifically 
provides for discretionary future decisions to be made regarding implementation by each of the 
Cities’ respective Board of Harbor Commissioners, and resolution adopting the CAAP update 
states:  “The CAAP is a living document intended to establish a process to develop solutions, not 
a static document binding the Ports to particular future actions….The CAAP is a planning 
document that identifies goals and potential implementation strategies to guide further actions, 
and as such does not constrain the discretion of either Board of Harbor Commissioners with 
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respect to any particular action.”1  Not all individual Board actions that may be required in order 
to achieve the CAAP’s goals and activities have been adopted, many of which goals were stretch 
targets with uncertainty as to whether they could be achieved.  Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future actions that create potentially-conflicting 
authorities between the District, as regulator, and the Cities, as independent governmental 
agencies regulated by the District, so as to force the Cities to exercise their discretionary police 
power authority in a particular way.  The Constitution does not permit such usurpation of the 
Cities’ authority. 

The Introduction states, in the last paragraph beginning on Page 1-1, that the emission 
targets for port-related sources are those assumed in the 2012 AQMP emissions inventory.  The 
Cities raised questions during the Measure IND-01 adoption process regarding the District’s 
calculation of these targets, which are different from the emissions targets set under the CAAP. 
Although the specific emission targets of the proposed Project do not appear at all in the NOP 
(which omission itself is a defect), the District has verbally advised the Cities and a working 
group on August 8, 2013, that the Rule will be such as to be triggered on set emission targets for 
2014 and 2019.  Those comments, however, left the Cities and working group participants with 
many questions about how the District set the emissions inventory, particularly for 2019, which 
was not in the CAAP.  These examples are provided to illustrate that the NOP’s description of 
the proposed Rule is not only flawed but missing altogether. 

P. 1-3 - Project Location 

The Initial Study provides no finite “project location.”  It describes the District’s 
jurisdictional boundaries.  It then states that “PR 4001 would apply to POLA and POLB, both of 
which are located within Los Angeles County.”  It is unclear if this was an attempt to state that 
the Project location would be Harbor Districts of the Cities.  The lack of clarity regarding the 
Project location is further compounded by the Rule’s reference to “sources not entering Port 
properties.”  During the August 14th Scoping Meeting, Mr. Hogo attempted to clarify this 
reference by referencing an undefined area outside of but near the two Harbor Districts.  
Unfortunately, Mr. Hogo’s statement did not clarify the proposed Project’s location. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the Harbor Districts of the Cities?  It is unclear from this description whether 
the Project may have impacts or foreseeably result in actions being taken outside these Harbor 
Districts.  This may have jurisdictional implications which cannot be evaluated without 
additional information. 

                                                 
1 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the 
City of Los Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor 
Commissioners of the City of Long Beach on November 22, 2010. 
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Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in the 
Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-4 – Project Background 

The Initial Study’s description of the “Project Background” implies that the two Cities’ 
ports themselves actually conduct cargo operations.  For example, the text states that the COLA 
“serves approximately 80 shipping companies.”  This illustrates a fundamental lack of 
understanding by the District of how ports work. There are two types of business models of 
ports: some are “operating ports,” that conduct cargo operations directly, such as the Port of 
Charleston, South Carolina and some are “landlord ports,” such as the Ports of Los Angeles and 
Long Beach, that merely lease wharves and land to operators who conduct cargo operations. 

The Ports of Los Angeles and Long Beach are not, “the single largest fixed source of air 
pollution in Southern California.”  The EA should clarify that the referenced sources of air 
emissions are the vehicles, engines, ships, trains, trucks and other cargo-moving equipment 
operated by distinct tenants, users, and visitors of the ports, not the Harbor Districts or the Cities. 

P. 1-5 – Legal Authority for PR 4001 

The Initial Study suggests that if the (unspecified) “backstop measure” that would be 
mandated under PR 4001 “becomes effective,” then the new Rule would require the Cities to 
take (unspecified) action “to develop and implement plans to get back on track” regarding 
attainment of emissions targets.  Under what legal authority does the District believe that its 
proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and the 
Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular ways to 
achieve District objectives? 

Measure IND-01 was prominently referred to as an “indirect source rule.”  The current 
general references to proposed Rule 4001 in the NOP/IS have lost all mention of an “indirect 
source rule.”  However, the references to proposed Rule 4001 do not cite to any authority the 
District is relying on for its processing of the proposed Rule.  This should be corrected so that the 
public can comment on whatever legal authority may be invoked by the District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?  If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not permitted 
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to do indirectly that which they are prohibited from doing directly]; Graber v. City of Upland 
(2002) 99 Cal.App.4th 424, 434 [same].) 

P. 1-5 – Call for Cities to Regulate Off-Site “Sources” 

The Initial Study indicates that the District will be inviting and considering proposals, as 
part of this “Project,” regarding potential measures for the Cities to adopt and implement to try to 
reduce emission from sources not entering onto port properties.  What does this mean?  What 
legal authority might the Cities have to try to regulate off-site sources that do not come within the 
jurisdiction of the respective Harbor Commissions?  (Municipal police power authority may 
generally be exercised only within the territorial boundaries of their jurisdiction, and the Boards 
of Harbor Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off-
site “sources?” 

Until such options are identified, shown to be legally authorized and technically feasible, 
how can the CEQA analysis for proposed Rule 4001 be undertaken? 

P. 1-6 – First Bullet – Imposing “Requirements” on the Cities? 

The Initial Study indicates that if proposed Rule 4001 becomes effective the Cities 
“would be required to submit an emissions reduction plan to address the emissions reduction 
shortfall.” 

As noted above, this raises questions as to the intent and legal authority behind the Rule.  
Has the District identified legal authority for a rule that would require other governmental 
agencies (the Boards of Harbor Commissioners for the respective Cities) to exercise their 
legislative discretion/authority in any particular manner?  Does the District intend to reserve to 
itself some authority to approve or disapprove any such plans submitted by the Cities? 

What is the consequence of disapproval by the District? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

P. 1-6 – Second Bullet -- Funding 

This bullet point implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.  Would 
such funding be provided by the District?  What other “funding” sources are contemplated?  Will 
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there be constitutional or common law “gift of public funds” restrictions on funding imposed on 
the Cities for activities under their CAAP if Rule 4001 makes CAAP compliance a potential state 
or even federal regulation? 

Are the Cities expected to fund these programs from Tidelands Funds?  By what 
authority may the Harbor Commissioners impose taxes, assessments, and charges on users of the 
Harbor Districts, given the restrictions of various state laws, including, among others, 
Proposition 26? 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority or feasibility raises more questions than it answers.  
Whatever types of “emissions reduction plans” may be anticipated by proposed Rule 4001 
should identified by the District in the NOP/IS so that the feasibility and legality of such 
approaches can be evaluated as part of the environmental assessment for the Project. 

Pp. 1-6 – 1-7  -- Technology Overview/Implementation Strategies 

This refers to some emission reduction strategies included in the CAAP, but the Initial 
Study does not explain how these may relate to proposed Rule 4001, or whether they should be 
considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff change” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant program.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Pp. 1-10 – 1-11  -- Imposition of “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.”  
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 
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Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.  Moreover, if there were to be a 
“shortfall” in attaining the targets, it could well be due to factors not caused or controlled by the 
Cities, and not due to any actions or derelictions on the part of the Cities or their tenants or users. 

Other issues:  How would a “shortfall” be measured or determined?  Would any such 
“shortfall” be allocated to sources or causes bearing some actual responsibility for the lack of 
attainment?   How would it be “allocated” between the Cities?  Would 
uncontrollable/unforeseeable factors resulting in all or part of a shortfall be excluded from 
whatever obligation may be imposed on the Cities? 

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

Footnote 6 (on page 1-11)  

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

P. 1-11 -- Technologies 

The EA should be expanded to address the legal, technological and economic feasibility 
of the seven bulleted items listed in this section. 

P. 1-12 -- Alternatives 

No alternatives have been identified for study in the NOP/IS.  Instead, it merely commits 
the District to “discuss and compare alternatives” in the future, as part of the Draft EA. 

It also suggests the District is looking to the public or other agencies to identify 
“alternatives” during the scoping process.  As previously explained however, how can 
alternatives realistically be suggested when the Project itself has not been identified or 
described? 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
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regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001. In particular, an analysis should be conducted of the grant funding that 
would be available under the No Project Alternative that would not be available if the proposed 
Project constitutes regulation, and the environmental impact if grant funding necessary to make 
certain actions economically feasible is no longer available under the proposed Project.  If the 
District’s position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 

In light of the technical complexities of the issues and the ambiguities as to what the 
District is actually seeking to accomplish by way of proposed Rule 4001, it seems unreasonable 
to expect others to develop the project alternatives.  One suggested alternative would be for the  
District to formulate its own “backstop” measures and strategies for addressing any shortfall in 
emission reduction targets, relying on the District legal authority, expertise and resources, rather 
than pursuing proposed Rule 4001, which appears to be an attempt to rely upon presumed 
authority of the Cities.  Another suggested alternative would be, the memorandum of 
understanding approach that was suggested by the Cities and proposed by staff as an alternative 
to Measure IND-01. 

(c) Other Comments on Chapter 1 - “Project Description” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project.   

While the CEQA Guidelines do not specially define “environmental setting” with regard 
to an initial study, they do explain, in regard to EIR preparation, that the “environmental setting” 
must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced, from both a local and regional perspective. This environmental setting will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.”  (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and ‘the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The Initial Study here improperly fails to describe “the entire Project” and fails to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails to address or to provide information and analysis 
relating to the environmental impacts of the anticipated “subsequent approvals,” “discretionary 
permits” and amendments to the Cities’ plans and regulations that appear to be proposed as parts 
of the Project, or the physical environmental effects of social or economic impacts that may 
result from those anticipated and apparently necessary changes in land use regulations.”   
(Guidelines § 15063.)  Such anticipated and intended actions by other governmental agencies 
thus appear to be part of this Project, and must be identified and evaluated in the Project EA, 
along with their potential impacts.  As such, we reiterate our prior comment on the Draft 2012 
AQMP Program EIR dated October 22, 2012 where it is stated that the District has failed to fully 
disclose the details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA 
analysis.   

Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.  Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 
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Communities for a Better Environment v. South Coast Air Quality Management District (2010) 
48 Cal.4th 310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)   The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used.  
In many places the Initial Study compares the anticipated “impacts” of adopting proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (8/5/2013,  No. S202828) ___ Cal.4th ___, indicates 
that the baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”  (Slip 
Opinion, p. 11), it does not detract from the rule that the Initial Study must accurately and 
consistently describe the baseline being used.  Nor does it permit the use of “future conditions” 
in the absence of a showing of unusual circumstances.  The Initial Study in this case does 
neither. 

For each of these fundamental reasons, the NOP/IS should be rescinded in order that it 
may be revised, completed and corrected to meet CEQA requirements. 

2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments and Questions on the Environmental 
Checklist 

The NOP/IS apparently relied on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the 
(inadequately-described) Project is adopted and implemented.  This is insufficient under CEQA, 
and under the District’s own rules.  (SCAQMD Rule 110; City of Redlands, supra, 96 
Cal.App.4th at 408-09; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296).  
Furthermore, it is contrary to the District’s response to comment #5-4 in the Final Program EIR, 
which indicates that “[t]he exact impacts resulting from the particular methods that will be used 
under Control Measure IND-01 can only be determined in the future as the measure is developed 
into a rule or regulation and adopted.” 
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The NOP/IS currently indicates that the scope of the proposed EA for this “Project” will 
be limited to the six topics listed at p. 2-2.  Compliance with CEQA, however, would require not 
only a new and corrected Initial Study, providing an adequate “Project description” but also a 
more comprehensive EA that addressed additional areas of potentially significant impact, 
including (without limitation): (1) Aesthetics, (2) Biological Resources, (3) Cultural Resources, 
(4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) broadened evaluation of 
potential impacts and issues in the areas of Energy, Hazards and Hazardous Materials, Air 
Quality, and Transportation and Traffic. 

Unless and until those areas are more fully addressed, the NOP/IS appears to improperly 
limit the scope of the proposed EA, and to erroneously exclude areas requiring further 
assessment. 

(b) Specific Comments and Questions on the Environmental 
Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 

More specific questions and comments follow: 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted on page 1-4 regarding Cities 
being the source of emissions.  The geographic location itself does not produce emissions.  It is 
the users of the area that produce impacts.   The users of the two ports are the owners and 
operators of the ships, trains, trucks and equipment which the District targets as the sources of 
emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed by the District’s 2012 AQMP] may be contingent upon the Ports taking and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Second Paragraph, Last Sentence:  Same comment as page 1-5. 
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Third Paragraph.  The NOP/IS states that the checklist responses focus on “the above 
mentioned actions.”  This is extremely vague.  Is the reference intended to be the items 
referenced in the paragraph immediately above, or in the earlier pages? 

Identification of precisely what measures are being assumed or proposed in proposed 
Rule 4001 is essential to being able to review the Initial Study. 

Aesthetics  -- P. 2-5 

Discussion of I a), b) and c).  The Initial Study suggests that “because PR 4001 would 
implement IND-01” the District may simply assume that this Project would not be expected to 
generate significant adverse aesthetics impacts.  However, given that the measures that would be 
used to implement IND-01 are not identified, the Initial Study does not provide evidence to 
demonstrate that proposed Rule 4001 has no potential for impact.  To the contrary, the Initial 
Study admits that “PR 4001 will primarily affect operations at two ports” and but then simply 
assumes from the industrial and commercial zoning of the Harbor Districts that there could not 
be a potential for impacts on “scenic vistas” nor any potential degradation of the visual character 
of the areas around the Harbor Districts. 

The Initial Study fails to describe the environmental setting and include any evidence or 
analysis to support its assumption that whatever is done to implement proposed Rule 4001 would 
“likely easily blend in” with the surrounding activities, especially since what would be done to 
implement the Rule is not yet known.  Specifically, the Initial Study fails to identify or even 
describe known visual resources such as John S. Gibson Boulevard, Harbor Boulevard, and the 
Vincent Thomas Bridge, all of which are designated as local scenic highways in the San Pedro 
and Wilmington-Harbor City Community Plans.  There are many historic and cultural resources, 
both listed and found eligible for listing through surveys, that contribute to the visual setting and 
character of the Harbor Districts and if modified, through obstruction, alteration, or demolition 
could have a negative aesthetic impact.  Without a clearly defined project, project location, or 
description of the environmental setting, it is not possible to conclude that any port modifications 
will have little or no noticeable effect on adjacent areas and would blend in with the visual 
setting. 

The Initial Study indicates that “Control devices may include hoods or bonnets on ship 
exhaust stacks to capture emissions and are expected to be as high as 80 feet (POLB, 2006)” and 
concludes that “these control devices would be similar to other structures used within the heavily 
industrialized portions of the Ports…”  First, the “POLB” citation is missing in the list of 
references.  Second, it is speculative and erroneous to assume that control devices as high as 80 
feet would have “no visual impact” without knowing the location, dimensions, color scheme or 
critical viewpoints.  No such analysis has been considered here and the impact is dismissed with 
no evidence to support the conclusion. 
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The last sentence of the first paragraph (on p. 2-6; I. d) suggests there are no residential 
areas “next to” the Harbor Districts, and thus the Initial Study may dispense with analysis of 
light and glare impacts.  It is evident however that was an inaccurate assumption given the 
residential communities of San Pedro, Wilmington and Long Beach located adjacent to the 
Harbor Districts.  This is also contradictory to the description of surrounding land uses and 
setting on page 2-1 which indicates “potentially residential.”   

The Initial Study further errs by dispensing with environmental analysis or evidence, 
simply because of the (assumed) beneficial air quality goals of proposed Rule 4001.  The law is 
clear that environmentally “benign” objectives for a project do not excuse non-compliance with 
CEQA and do not justify reliance on assumptions in lieu of evidence to demonstrate the absence 
of potential impacts.  See, e.g., California Farm Bureau v. California Wildlife Conservation 
Board (2006) 143 Cal.App.4th 173, 196, emph. added [State environmental agency violated 
CEQA by exempting environmentally beneficial habitat project from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the 
environment are immune from environmental review. [Citations.]” (Davidon 
Homes, supra, 54 Cal.App.4th 106, at p. 119; see, e.g., Dunn-Edwards Corp. v. 
Bay Area Air Quality Management Dist. (1992) 9 Cal.App.4th 644 (disapproved 
on other grounds in Western States Petroleum Assn. v. Superior Court, supra, 9 
Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

This topic should not be dismissed.  Given the nature of proposed Rule 4001, it cannot be 
determined that its implementation would have no impact on aesthetics.  The EA therefore 
should include “Aesthetics” as a potentially impacted area of study. 

Air Quality  -- P. 2-11, Discussion 

In the first paragraph (p. 2-11), last sentence, the stated assumption is speculative given 
there is no information about what physical changes to the environment proposed Rule 4001 will 
entail.  There is no evidence to support the assumption in the Initial Study that proposed 
Rule 4001 would be identical to Measure IND -01 or have identical (previously-studied) impacts 
on air quality. 

P. 2-11, III.a 

The first paragraph, last sentence, again raises the question of why it should become the 
obligation of the Cities to take actions on their own to fulfill the obligations of the District for 
reaching emissions reductions targets?  What is the legal authority for this shifting (or 
delegation) of the District’s air quality responsibility? 
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In the second paragraph, the Initial Study relies on an assumption that “the Port” would 
be installing control equipment.  Again, this erroneously confuses the Harbor Departments of the 
Cities with the operators of vessels, vehicles, and equipment.  The Harbor Boards serve as 
trustees of tideland assets. 

The conclusion in this section assumes that the undefined strategies and approaches 
suggested in conceptual description of proposed Rule 4001 will be successful.  That is dependent 
on the feasibility of the approaches, which must be identified and assessed.  Therefore, this topic 
should be analyzed in the EA. 

P. 2-12, III.b, c, and g 

Given the total lack of information regarding what proposed Rule 4001 would entail and 
whether it’s implementation is feasible, it is premature to assess impacts in this category.  These 
details must be provided and these topics should also be identified and assessed in the EA. 

P. 2-13, III.e 

There is no factual basis in the Initial Study upon which to conclude that implementation 
of proposed Rule 4001 would not create any odor issues and therefore need not be studied.  It is 
premature to dismiss this area of analysis given the lack of information currently available 
regarding the Project. Furthermore, the Initial Study analysis only applies to construction odors 
and ignores any potential odors that may occur during long-term operations. 

The NOP should be amended to make clear that at least these additional areas of potential 
impacts on air quality should also be identified and assessed in the EA. 

Biological Resources – P. 2-14 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to biological resources, including least terns and migratory birds. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on biological resources. 

Cultural Resources – P. 2-16 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to cultural resources.  Not all areas within the Harbor Districts are devoid of cultural 
resources or have cultural resources that have been previously disturbed, as concluded in the 
Initial Study on page 2-18 in section V(b), (c), and (d).  There are known recorded historic and 
prehistoric sites throughout the Harbor Districts.  For example, see COLA’s website at 
http://www.portoflosangeles.org/idx_history.asp.  Without knowing the location and extent of 
ground disturbance from possible construction activities associated with proposed Rule 4001, it 
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is speculative to assume that no significant adverse cultural resources impacts are expected from 
implementing proposed Rule 4001.  The conclusion in the Initial Study is unsupported and lacks 
evidence or facts to support the findings. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on cultural resources. 

Energy – P. 2-18 

The Initial Study section VI(c) must be expanded to also consider and analyze the shift 
from fossil fuels to alternative fuels or electrical powered technologies and increased reliance on 
such alternative fuels or electricity such that sufficient supply and emergency storage would be 
required in the event of a major disaster.  Also, some types of emissions control measures, 
facilities, or technologies contemplated by the Project could increase or shift demand for 
different types of energy or fuel usage.  Although “risk of upset” is not considered in the Initial 
Study checklist, it should be cross referenced here and addressed in the Hazards section of the 
Initial Study. 

The scope of the proposed EA should be expanded to include this additional analysis. 

Hazards and Hazardous Materials – P. 2-24 

The Initial Study section VIII(f) must be expanded to also consider and analyze the 
increased reliance on alternative fuels or electrical powered technologies that would require 
sufficient supply and emergency storage in the event of a major disaster.  Although interference 
with emergency response plans was marginally addressed in this section, “risk of upset” is not 
considered in the Initial Study checklist.   

The scope of the proposed EA should be expanded to include this additional analysis. 

Land Use and Planning – P. 2-34 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
inconsistencies between the proposed Project and the existing and applicable land use plans and 
policies. 

The Initial Study erroneously claims that “there are no provisions in PR 4001 that would 
affect land use plans, policies, or regulations.”  (P. 2-34.)  The Initial Study does not support that 
conclusion with any substantial evidence. 

First, the NOP/IS fails to identify any of “the provisions of PR 4001” so the statement 
cannot be supported or evaluated. 
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Second, and more importantly, however, the Initial Study repeatedly references 
“implementation strategies,” “plans” and other new measures that it anticipates the Cities will be 
required to enact if proposed Rule 4001 becomes effective.  Presumably this is because of 
inconsistencies between the existing plans and policies and the requirements of the new Rule.  
(See, e.g., pages 1-6 through 1-11.)  The measures contemplated in the Initial Study include the 
adoption of new “regulatory requirements,” new “impact fees” on the movement of cargo or 
sources, and changing the tariffs for use of the Harbor Districts – all of which would cause at 
least potential “conflicts” with applicable plans and policies.  (Cf., Orinda Ass’n v. Board of 
Supervisors (1986) 182 Cal.App.3d 1145, 1169 [the CEQA requirements for initial study 
examination of non-conformity with existing land use plans are intended to allow lead agency to 
modify the Project to avoid inconsistencies with existing plans – not vice versa].) 

Third, the Initial Study itself acknowledges that the Project is anticipated to cause 
“potentially significant impacts” or conflicts with “an applicable plan ... for the performance of 
the circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Fourth, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

Fifth, the proposed Rule is apparently structured in a way that would impermissibly usurp 
the (non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 

The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).) 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project-
related subsequent amendments to the Cities’ plans, policies, and other land use regulations.  
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
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project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

Noise – P. 2-36 

The NOP/IS acknowledges that approval of the Project and “triggering” of the PR 4001 
could result in the construction or installation of new control equipment.  The Initial Study 
improperly dismisses the potential noise impacts from such work as “not expected to be in 
excess of current operations.”  There is no substantial evidence in the Initial Study to justify such 
assumptions. 

Similarly, there is no evidence cited in the Initial Study to support its further assumption 
that additional permanent noise impacts anticipated from the operations of new control 
equipment would not “substantially increase ambient operational noise levels in the area.” 

This section of the Initial Study is littered with mere “expectations” unsupported by any 
evidence regarding the magnitude of new noise impacts, even though such new impacts are 
anticipated by the Initial Study.  Nor is there any analysis of the potential for significant adverse 
impacts from new noise generators related to the Project. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding these anticipated new noise impacts, 
alternatives, and possible mitigation measures. 

Public Services – P. 2-39 

The Initial Study assumes that the Project would not generate any increased need for 
public services.  However, the Initial Study does not provide any substantial evidence to support 
its assumptions regarding the “absence of impact” on additional public services or facilities. 

The Initial Study should be expanded to address potential impacts that may arise from the 
increased “diversion” of existing “dirty” vehicles and vessels into solid waste sites if proposed 
Rule 4001 is triggered. 
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Transportation and Traffic – P. 2-44 

The Initial Study fails to adequately describe and analyze potential impacts to rail and 
marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car or 
air traffic is substantially altered” on page 2-45.  The Initial Study erroneously considers only 
vehicular traffic impacts to local roadways. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding potential impacts to rail and marine vessel 
traffic. 

Socioeconomics Analysis 

The EA needs to include a broad-based analysis of the socioeconomic effects of the 
proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064(e) and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd 433, 445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, businesses and operations that while located 
outside of the Harbor Districts are dependent upon the flow of cargo for their continued 
operations. 

Too-Narrowly “Focused” Environmental Review 

We note in closing that the Initial Study appears to reflect a preliminary decision to 
conduct less-than-full disclosure or environmental review of the proposed Project.  Although the 
Initial Study concludes that “the proposed Project may have a significant effect on the 
environment and an Environmental Assessment will be required,” it nevertheless appears that 
environmental review in the admittedly-required EA is proposed to be curtailed and “focused” 
on just the six topics listed in the current the NOP.  One obvious indication of this is the 
miniscule list of references that were relied upon to support the Initial Study analysis; the list is 
limited to three sources. 

It is respectfully submitted that such an approach would be too narrow and not in 
conformance with the requirements of CEQA, or with the District’s own policies and rules for 
environmental analysis.  While the CEQA Guidelines call for emphasis and “focus” on the 
significant environmental impacts of the Project, the authority to use such focus is misapplied in 
the Initial Study.  For example, CEQA Guideline § 15143 explains that such focus may be used 
to limit the analysis in an EIR [or, in this case, EA] only as to such impacts that the Initial Study 
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properly shows to be clearly insignificant and unlikely to occur  (i.e., “effects dismissed in an 
Initial Study as clearly insignificant and unlikely to occur need not be discussed further in the 
EIR...”). 

The NOP/IS here, by contrast, appears to exclude from consideration in the EA numerous 
effects that it has not shown to be “clearly insignificant and unlikely to occur.” 

D. Conclusion 

The current version of the NOP/IS fails to adequately describe the “Project” thereby 
thwarting effective public review and comment on proposed Rule 4001.  The Initial Study must 
therefore be revised, corrected, and re-circulated with all of the descriptions and other content 
required by CEQA. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed, and that environmental review will be limited in a way that erroneously fails 
to provide the relevant decision-makers, affected public agencies, residents and the public 
generally with sufficient evidence and analysis of all anticipated and potential impacts from the 
Project as a whole, or of all potentially feasible mitigation measures or appropriate Project 
alternatives as required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.  We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency.  
For the COLB, the contact persons are as follows: 

 
Heather Tomley 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 
(562) 283-7100 
e-mail: heather.tomley@polb.com 
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With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 
 
M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 
 
David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, #3000 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
 
With a copy to: 
 
Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 



 

Ms. Barb
August 2
Page 25 
 

 

We appre

Sincerely
 

Heather T
Acting D
Port of L
 
 
Attachme

L
M
N
B

cc: A
G
D
Jo
B
H
P
R
V
C
E

 

bara Radlein
21, 2013 

eciate your c

y, 

Tomley 
Director of En
Long Beach 

ent A: 
Letters dated 
May 4, 2010)
November 19
Beach to SCA

Al Moro, Act
Geraldine Kn
Dominic Holz
oy Crose, As

Barry Waller
Henry Hogo, 

eter Greenw
Randall Pasek
Veera Tyagi, 
Cynthia Marv
Elizabeth Ada

 

consideration

 
 
 

  
nvironmenta

  

July 10, 201
); October 22
9, 2012; and 
AQMD 

ting Executiv
natz, Executi
zhaus, Princ
ssistant Gen
stein, Execu
Assistant D

wald, Senior P
k, Planning a
Deputy Dist

vin, Division
ams, Deputy

n.  Thank yo

al Planning

12; July 27, 2
2, 2012; Oct
November 2

ve Director P
ive Director 
cipal Deputy 
eral Counsel

utive Officer,
eputy Execu
Policy Advi
and Rules M
trict Counse

n Chief, Cali
y Director, U

ou. 

 Chri
 Dire
 Port

2012; Augus
tober 31, 201
27, 2012 from

Port of Long
Port of Los 
City Attorn

l City of Los
, SCAQMD
utive Officer
sor, SCAQM

Manager, SCA
el, SCAQMD
ifornia Air R

U.S. Environ

istopher Can
ector of Envi
t of Los Ang

st 30, 2012 (
12; Novemb
m Port of Lo

g Beach 
Angeles 

ney City of L
s Angeles, H

r, SCAQMD
MD 
AQMD 

D 
Resources Bo
nmental Prote

nnon 
ironmental M

geles 

(which inclu
ber 8, 2012;  
os Angeles a

Long Beach 
Harbor Divis

D 

oard 
ection Agen

Management

udes letter da

and Port of L

sion 

ncy, Region 9

t 

ated 

Long 

9 



 

 

 
 
 
 
July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 









 

 

 
 
 
 
August 30, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Comments on the Draft 2012 Air Quality Management Plan  
 
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to serve on 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management 
Plan (AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have a proven 
leadership record of developing and implementing appropriate and effective strategies that have 
resulted in the port-related goods movement industry’s achievement of real and dramatic 
emissions reductions.  Although the Ports do not own or control the emission sources, the Ports 
have worked cooperatively with business operators in the port area and the air quality regulatory 
agencies (i.e. Environmental Protection Agency, California Air Resources Board, and AQMD) to 
help the port industry reduce its fair share of air quality impacts to the region from port-related 
operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and the 
associated San Pedro Bay Standards.  As a result, between 2005 and 2011 emissions from 
port-related sources were reduced by 73 percent for diesel particulate matter (DPM) and by 
50 percent for nitrogen oxides (NOx).  The Ports’ San Pedro Bay Standards for 2014 established 
goals to reduce port-related DPM by 72 percent and NOx by 22 percent.  Therefore, as a result of 
implementation of aggressive actions by the port industry, port-related emission reductions have 
exceeded our goals several years ahead of schedule. 
 
While we  remain a committed partner in the effort to improve air quality in the region, we have 
significant concerns with several proposed control measures in the Draft 2012 AQMP that 
improperly misclassify the Ports as “stationary sources” or “indirect sources” under AQMP 
Stationary Source measures, or as “implementing agencies” of specific AQMP mobile source 
measures.  In particular, the proposed Stationary Source Measure IND-01, “Backstop Measures 
for Indirect Sources of Emissions from Ports and Port-Related Sources” contains many legal 
flaws, as explained in greater detail below, and inappropriately proposes to impose enforcement 
actions on the Ports for emissions generated by emissions sources that the Ports do not own,  
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operate, or control, which is counterproductive to the cooperative relationship that our agencies 
have established since we began working together on the voluntary CAAP in 2006.   
 
This letter provides the Ports’ specific comments on the control measures in the Draft 2012 
AQMP that we believe must be addressed prior to finalization and adoption by your agency. 
 
Proposed Stationary Source Measure IND-01 
 
There are three fundamental problems with Proposed Measure IND-01, “Backstop Measures for 
Indirect Sources of Emissions from Ports and Port-Related Sources.”  First, the proposed 
backstop rule would transform the Ports’ voluntary CAAP into the AQMD’s mandatory 
regulation of the Ports.  This would jeopardize the Ports and the Port-related emissions sources’ 
grant funding for equipment replacement and modernization if it is now necessary to comply 
with regulation, while offering nothing to assist the Ports with compliance in terms of additional 
technologies, facilitating regulations, tools, or funding.  Second, although the CAAP was a 
voluntary cooperative effort of the Ports and the air agencies designed to encourage the industry 
operators of regulated equipment to go beyond regulation, the proposed backstop rule would 
improperly subject the Ports to the AQMD’s enforcement action for industry’s missed emissions 
reductions by equipment not operated or controlled by the Ports, or even potential loss of federal 
funding under federal conformity principles if the AQMP is adopted into the State 
Implementation Plan (SIP) and approved by the U.S. EPA as federal law.  Third, the proposed 
backstop rule exceeds the AQMD’s authority and if implemented may violate the State 
Tidelands Trust.  If Measure IND-01 (as well as the Offroad Mobile Source Measures discussed 
below) are in reality the AQMD’s regulation of Port-related mobile emissions sources such as 
locomotives, ships, rail, and trucks, then this is beyond AQMD’s legal authority and AQMD 
should obtain a waiver under the Clean Air Act from the U.S. EPA.  The Ports provide further 
detailed comments on Proposed Measure IND-01 below, and object to it being included in the 
2012 AQMP.   
 
Based upon the AQMD’s modeling results, existing control measures are expected to result 
in attainment of the Federal 24-hour PM2.5 standard by the 2014 deadline without 
Measure IND-01.  Section 39602 of the California Health and Safety Code states that the 
State Implementation Plan (SIP) shall only include those provisions necessary to meet the 
requirements of the Clean Air Act.  Hence, there is no identified need or legal basis for 
implementing Measure IND-01.  The AQMD’s proposed measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be 
achieved in the near future, and is therefore unnecessary. 
 
The Ports are neither “direct emissions sources” nor “stationary sources” subject to AQMD 
permitting, and the AQMD has not complied with requirements for regulation under Health and 
Safety Code.  The Ports are also not “indirect sources” subject to an AQMD indirect source 
review program within the meaning of the Clean Air Act, and the AQMD has not complied with 
requirements of the Clean Air Act, 42 U.S.C. §7410 and various other requirements for indirect 
source classification.  The Ports are also not air agency regulators.  The Ports do not own, 
operate, regulate, or control any of the goods movement equipment serving the Ports that are  
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targeted emissions sources under Measure IND-01.  Additionally, the equipment are mobile 
sources regulated by state, federal, and/or international regulation, sometimes under jurisdiction 
preempting Port or AQMD action.  It is inappropriate for the AQMD to regulate the Ports 
without the Ports’ ownership, operation, or jurisdiction to regulate the various industry 
businesses actually causing the emissions within our boundaries.   
 
The proposed backstop measure continues to state that if there is a South Coast Air Basin-wide 
shortfall in emission reductions, then the AQMD will mandate additional emission reductions 
from the Ports, even if the port-related sources have already met their commitments.  This 
moving target standard is unconstitutionally vague and therefore illegal.  The Ports are unfairly 
targeted, as there are no backstop measures proposed for other entities or source categories 
should other modeling assumptions not come to pass, such as anticipated natural fleet turnover, 
or other non-regulated initiatives failing to meet their goals, such as those expected by the Carl 
Moyer Program.  If the AQMD’s emissions projections for achieving attainment are incorrect, 
including control factors and growth rates, this measure appears to imply that the Ports will be 
specifically tasked with rectifying the shortfall.  If the Basin fails to achieve the federal air 
quality standard, the proper channel to address this is through the established SIP process, not to 
establish a contingency rule to unfairly burden one specific industry out of the entire Basin.   
 
AQMD staff has indicated that Measure IND-01 is proposed to account for measures that are not 
backed by enforceable requirements.  However, significant programs such as the CAAP’s Clean 
Truck Program, Ocean-going Vessel Low Sulfur Fuel Program, Cargo-handling Equipment 
requirements, and the Shore-side Power/Alternative Maritime Power programs are currently 
backstopped by CARB and International Maritime Organization (IMO) regulations.  The Ports 
also require higher rates of vessel or equipment compliance than regulation through terminal 
leases, when such commercial opportunities are able to be negotiated with tenants.   Therefore, 
Proposed Measure IND-01 is unnecessary. 
 
Measure IND-01 is vague and incomplete.  It is unclear whether the AQMD has taken credit for 
actual/current emission reductions in the baseline only, or if assumptions have been made for 
future year reductions.  We take issue with a measure moving forward where emissions 
projections are “on-going.”  Further, no detail is provided on the level of emission reductions 
that are needing to be maintained.  This is further complicated by the differences that exist 
between the emissions inventories produced by the Ports and the inventory used for the AQMP.  
It is unclear if a specific emission reduction shortfall will trigger implementation of the measure, 
or if it is simply left to the discretion of the AQMD.  Additionally, the control costs have not yet 
been developed or justified in a cost-benefit analysis. 
 
The CAAP is a planning document that provides a guideline of strategies and targets that are 
often “stretch goals,” which ultimately are implemented through individual actions adopted by 
the Long Beach and Los Angeles Boards of Harbor Commissioners (Boards).  The Ports are 
sovereign Tidelands granted to the cities of Los Angeles and Long Beach by the state under the 
oversight of the State Lands Commission.  Each city has been appointed as a trustee and has 
established their respective Board of Harbor Commissioners with exclusive control and 
management of the Tidelands and revenues and expenditures from the Tidelands.  However,  
 



Dr. Wallerstein 
August 30, 2012 
Page -4- 
 

 
such discretion must be exercised in accordance with their obligations to prudently manage 
Tidelands assets and revenues within a nexus and proportionality to the Tidelands Trust interests, 
as well as in accordance with applicable laws such as the California Environmental Quality Act 
(CEQA) and principles of federal preemption.1  The AQMD cannot mandate action by each 
Port’s Board of Harbor Commissioners, nor can the AQMD direct how the Ports obligate state 
Tidelands money; only the appointed trustee can make discretionary actions to obligate state 
Tidelands funds.  Specifically, the CAAP measures listed in the Draft 2012 AQMP each require 
the Boards to authorize the expenditure of incentive monies and program costs, or to approve 
conditions of infrastructure project development in their discretion as CEQA lead agency and as 
Tidelands trustees. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss 
technical and policy issues related to reducing emissions from port-related sources.  As stated 
above, we remain committed to achieving the clean air goals identified in the CAAP and 
working with port industry and the air regulatory agencies on implementation of appropriate 
strategies.  
 
For your reference, attached is our comment letter dated July 10, 2012, expressing our 
preliminary concerns related to the proposed Measure IND-01 and a comment letter dated 
May 4, 2010, in which the Ports initially expressed concerns regarding backstop rules.   
 
Proposed Off-Road Mobile Source and Advanced Control Technology Measures  
 
The Draft 2012 AQMP also identifies the San Pedro Bay Ports as “Implementing Agencies” for 
several of the proposed Off-Road measures (OFFRD-02, OFFRD-04, and OFFRD-05) and 
Advanced Control Technology measures (ADV-01, ADV-02, ADV-03, ADV-04, and ADV-05).  
The Ports should not be listed as Implementing Agencies, which the AQMP Appendix IV-A 
defines as “the agency(ies) responsible for implementing the control measure.”  While the Ports 
have been moving forward with voluntary efforts in these areas, as mentioned above, the Ports 
are not air agency regulators.  We also do not own or operate the equipment identified in the 
proposed measures, and therefore we do not have direct control over any of the sources listed.  
During the Advisory Committee meetings, AQMD staff has provided clarification that the Ports 
are listed as Implementing Agencies because of our voluntary commitments to work on these 

                                                 
1 The Ports’ experience with the first phase of the 2006-2010 CAAP showed that in actual implementation, many 
CAAP measures were carried out in a different manner than originally conceptualized, or not carried out at all, 
based on limitations on the Boards’ opportunities and their exercise of their discretion to manage Tidelands assets 
and funds under real-world circumstances.  Some of the CAAP measures can only be implemented if businesses 
apply to the Ports for permits to build or expand their lease premises and CEQA mitigation required by law or lease 
conditions that can be negotiated with a Port tenant.  Other CAAP measures involve emissions sources (rail or ocean 
vessels) that may assert federal preemption against efforts to compel use of specific technology, so the CAAP goals 
involve the Ports offering economic incentives in voluntary compliance programs, such as the Ocean Vessel 
incentive programs.  However, only the Boards have the legal authority to fund such incentives or impose CEQA 
mitigation or lease conditions to project approval, which decisions also fall within the Boards’ sole discretion 
regarding their respective Port’s properties and their individual Harbor Revenue Fund budgets, which may be 
affected by the global economy.   
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efforts, and that being listed as an implementation agency does not obligate the Ports to any 
specific requirement, however, this is contrary to the language of the AQMP that implementing 
agencies are “responsible for implementing the control measure.”  We believe that listing the 
Ports, and not including all of the other public and private partners that are also working on these 
efforts, gives the impression that the Ports do have an assigned obligation, or that the Ports must 
bear a larger burden in the effort to implement these programs.  We also repeat our comment 
stated above that the AQMD cannot mandate in the AQMP that the Ports must expend monies in 
these voluntary efforts, since most of these Off-Road and Advanced Control Technology 
measures require incentive monies to fund demonstration projects or accelerated use of new 
technology. 
 
We believe that the appropriate Implementing Agencies for these measures are the United States 
Environmental Protection Agency and the California Air Resources Board. 
 
The Ports urge AQMD to make all of the above-requested changes to the draft 2012 AQMP, in 
particular, to eliminate Measure IND-01 Port Backstop Rule as a legally unnecessary measure 
exceeding AQMD’s authority and violating the State Tidelands Trust.  We believe it is much 
more effective to advance our mutual clean air goals for our agencies to continue working 
cooperatively together, but if the AQMD takes the above 2012 AQMP measures forward, the 
Ports will have no choice but to vigorously oppose such action through the administrative and 
legal process. 
 
Sincerely, 

 
Chris Lytle Geraldine Knatz 
Executive Director Executive Director 
Port of Long Beach Port of Los Angeles 
 
HAT:s 
 

cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Port of Long Beach Harbor Commission 
 Port of Los Angeles Harbor Commission 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
 David Reich, Los Angeles City Mayor’s Office 



 

 

 
 
 
 
July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
  

tomley
Typewritten Text
       Attachment 1



Dr. Wallerstein 
July 10, 2012 
Page -2- 
 

 

reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
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November 19, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Ports’ Proposed Revision and Resolution Language for the Draft 2012 Air Quality 

Management Plan  
 
 
Dear Dr. Wallerstein: 
 
On November 15, 2012, staff from the ports of Long Beach and Los Angeles met with AQMD 
Boardmember Judy Mitchell and AQMD staff to discuss concerns and comments that have been 
raised by the ports in previous comment letters on the Draft 2012 Air Quality Management Plan 
(AQMP).  At the conclusion of the meeting, it was determined that staff would continue to work 
together to attempt to resolve the concerns that have been raised. 
 
In that spirit, the ports of Long Beach and Los Angeles propose the following revisions to the 
2012 AQMP, consistent with our past comment letters to AQMD: 
 

1. Measure IND-01 must be removed from the 2012 Air Quality Management Plan if it 
continues to apply or recommend any form of AQMD oversight and approvals of the 
ports’ actions, or enforcement (in terms of fines, penalties, administrative actions) against 
the Ports for failures of the Port industry to achieve designated emissions reductions.  
This includes the intent to develop such enforcement actions in later IND-01 rulemaking 
after adoption of the AQMP, even if such details regarding enforcement activity are 
absent from the draft AQMP.	

	
2. With the removal of the Measure IND-01, the following language could be added to the 

adopting resolution for the 2012 Air Quality Management Plan:	
 
BE IT FURTHER RESOLVED, the District commits to continue working with 

the Port of Long Beach and the Port of Los Angeles on the implementation of the San 
Pedro Bay Ports Clean Air Action Plan (CAAP) in order to meet the emission reduction 
goals identified in the San Pedro Bay Standards, and as a part of the annual report to the 
Board, District staff will continue to provide information on the progress of the ports in 
implementing the CAAP. 
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January 15, 2014 
 
VIA E-MAIL – bradlein@aqmd.gov 
VIA FACSIMILE – (909) 396-3324 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, California  91756-4178 

 
 

 
Re: Recirculated Notice of Preparation and Initial Study 

Proposed Rule 4001— Maintenance of AQMP Emission Reduction Targets 
at Commercial Marine Ports 
November 2013 

  
  SCAQMD File No. 0722013BAR 
  SCH No.:  2013071072 
 

Comments on Recirculated Notice of Preparation, Initial Study, and 
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Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

On behalf of the City of Long Beach (referred to herein as “COLB)” and the City of Los 
Angeles acting by and through their respective Harbor Department (“COLA”, and collectively 
with COLB referred to herein as the “Cities”), we appreciate this opportunity to submit 
responses and comments on the District’s recent “Recirculated Notice of Preparation of a Draft 
Program Environmental Assessment” (“Recirculated NOP”) and the accompanying Initial Study 
(“IS”) prepared in connection with the District’s consideration of the proposed project entitled 
“Rule 4001:  Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports” 
(the “Project” or “PR 4001”).  We appreciate that the District has extended the public comment 
period to January 16, 2014, in light of the serious and substantial issues raised by this Project and 
the original comment period scheduled over the holidays limiting stakeholder time for review. 

 

 



Ms. Barbara Radlein 
January 15, 2014 
Page 2 
 
 

 

 

   
 

 

This letter is organized in the following manner: 
A.  Introductory Comments 
B.  General Comments on the Recirculated NOP and Initial Study 
C.  Specific Comments on the Recirculated Initial Study 
 1.  Comments on Chapter 1 
 2.  Comments on Chapter 2 (Environmental Checklist)  
D.  Conclusion 

Additionally, the Cities’ previous comment letter on the original NOP dated August 21, 2013 has 
been attached for reference. 

A. Introductory Comments: 

We have previously commented on, and objected to, Air Quality Management Plan 
(AQMP) Control Measure IND-01 (Measure IND-01) and have expressed our grave concerns 
about the District’s rulemaking approach to craft a ostensible “backstop rule” that would be 
applicable only to the Cities and their respective San Pedro Bay Ports (“Ports”) such as that 
embodied in the new draft PR 4001.  As the District is well aware, the Cities have been 
dedicated, innovative, and effective leaders in the efforts of public agencies to improve air 
quality despite the fact that we have no regulatory authority or control over the emissions 
sources.  Working collaboratively and voluntarily with the District, our efforts have been 
successful in helping the maritime goods movement industry achieve very substantial reductions 
in emissions from the wide range of industrial and mobile sources they operate at or near the 
Ports, and we look forward to continuing to work with the District, other air regulatory agencies, 
and industry in building on these successes. 

While we appreciate that the District staff has finally released the draft text of PR 4001, 
together with the recirculation of a new NOP and Initial Study, we find that many of the 
questions and issues raised in our previous comments remain unanswered or contain the same 
deficiencies in the new description of the “Project” and the Recirculated NOP, and still fail to 
identify or address feasible alternatives to PR 4001. Therefore, we respectfully reiterate and 
incorporate by reference all of our previous comments and objections (including, but not limited 
to, our letter dated August 21, 2013, and comments on the District’s 2012 Air Quality 
Management Plan (“AQMP”) and Control Measure IND-01), in addition to our new comments 
on the Recirculated NOP and IS. 

Our responses are submitted in light of the California Environmental Quality Act 
(“CEQA”) which calls for public review, critical evaluation, and comment on the scope of the 
environmental review proposed to be conducted in response to a Notice of Preparation, including 
the significant environmental issues, alternatives, and mitigation measures that should be 
analyzed in the proposed draft EIR (or Environmental Assessment, “EA”) (14 CCR 
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15082(b)(1).)  (See, CEQA Guidelines, at Title 14 Cal. Code of Regulations, §§ 15000, et seq..)  
Since it is anticipated that the proposed Project will have substantial impacts on the Cities and 
other communities served by the Ports, it is particularly important that the scope of this proposed 
review take into account jurisdictional and legal limitations, established state and local plans and 
policies, and other potentially feasible and less-impactful alternatives to the Project.  In addition, 
it will be important to consider the impacts of the proposed Project on the important missions, 
facilities, and operations of the San Pedro Bay Ports. 

In that context, we respectfully submit the following comments regarding the 
Recirculated NOP as well as questions, concerns and objections related to the omissions of 
critical information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s Recirculated NOP. 

B. General Comments on the Recirculated NOP and Initial Study. 

1. Changed Project Title:  What is the authority of the District to change the 
proposed Project  from a “Backstop Measure for Indirect Sources of Emissions from Ports and 
Port-related Facilities” authorized by the District’s Governing Board, to a new Project title of 
“Maintenance of AQMP Emission Reduction Targets At Commercial Marine Ports”?  The 
District inexplicably no longer describes this as “a backstop measure” – although such a 
“contingency measure” concept has been the basis for District consideration of this type of 
proposed rule going back to Control Measure IND – 01 and a similar mobile source port 
backstop rule in the 2007 AQMP/SIP.  What is the significance of this change and has the 
District now moved from a backstop of the voluntary Clean Air Action Plan goals of the Cities, 
which it sold to its board, to full District regulation setting District targets for the Cities’ ports 
beyond backstopping voluntary programs?  Does this change require the approval of the 
District’s board?  In any event, the Cities repeat their strong protest of both Project concepts and 
further comment on this issue below. 

2. Changed Project Description:  The Recirculated NOP/IS cover letter 
(11/22/2013) acknowledges that “changes were made to the project description and the 
environmental analysis subsequent to release of the original NOP/IS on July 23, 2013.”  
However, the new NOP/IS fails to describe the “changes” in “the Project” and fails to describe or 
evaluate the significance of those Project changes.  We note at least a few changes between the 
previous Initial Study and this new Recirculated NOP/IS: 

(a) The Project Description now includes the draft text of the Proposed Rule.  
The new Initial Study states (p. 1-3) that the prior NOP/IS had tried to use the text of Control 
Measure IND-01 as a surrogate for the Project, because the rule language for PR 4001 had not 
been developed.  However, the draft text of PR 4001 is not the same as Control Measure 
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IND-01.  The distinct jurisdictional, legal, administrative, due process and procedural issues 
posed by the draft text of PR 4001 (as well as its semantic ambiguities) add new levels of 
complexity to the evaluation of the environmental impacts of the Project, which are not 
adequately explained or evaluated in the new Initial Study.  

As detailed below, the draft text now creates uncertainty as to how and when the 
requirements of the new PR 4001 that the Cities “take actions” would be triggered, as well as the 
scope of their obligations to act under the new Rule.  Indeed, the draft text of PR 4001 raises 
questions as to whether the Project as now described is even consistent with the Final 2012 
AQMP, the EIR for that AQMP, or with subsequently-adopted Control Measure IND-01, or 
other state and regional plans.  Most importantly, to the extent the provisions of PR 4001 vary in 
purpose and scope from Measure IND-01, they are not authorized by the AQMD Governing 
Board. 

(b) The initial Project description (and Control Measure IND-01) would have 
required “actions to be taken” [by the Cities] only “in the event that emissions from port-related 
sources do not meet the emission targets assumed in the final 2012 AQMP. Similarly,  Control 
Measure IND-01 represented that the “backstop” requirements will be triggered “if the reported 
aggregate emissions for 2014 for all port-related sources exceed the 2014 emissions targets.”  
(Final 2012 AQMP, Appendix IV-A-41.)  By contrast, however, the new Project description 
would apparently require the Cities to “take actions” in the event that “port-related sources do 
not meet or are not on track to maintain the emission targets ... for the purpose of meeting and 
maintaining the federal 24-hrs PM2.5 standard.”  The new version of the Project description 
appears to have expanded the “triggering” events, and extended the trigger period, beyond those 
events and time periods contemplated in the 2012 Final AQMP.  Accordingly, the new version of 
PR 4001 may no longer be consistent with the AQMP or with the environmental review of that 
document. 

(c) The new NOP and Initial Study changed the type of CEQA document 
from an Environmental Assessment to a Program Environmental Assessment for the Project that 
will be programmatic in nature (as described in 14 CCR 15168) rather than a project-specific 
environmental review, and suggests that the District may thereby intend to defer more detailed 
CEQA analysis to some undefined future stage of “the Project” (p. 1-2).  The District has already 
prepared and certified a Final Program Environmental Impact Report (Program EIR) for the 
2012 AQMP which was considered to be the appropriate document pursuant to CEQA 
Guidelines Section 15168(a)(3) and included a programmatic analysis of Control Measure IND-
01.  However, the District has now presented the adoption of PR 4001 as “the Project” but is still 
preparing yet another Program Environmental Assessment with the same reasoning as it did in 
the prior CEQA analysis.  It is not clear how the District believes two program-level 
environmental documents can be prepared for the same rule and when, if at all, the District may 
intend to provide such more specific “project-level” analysis as required under CEQA. 
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Moreover, this part of the new Initial Study implies a commitment that the “program 
CEQA document” would include “consideration of broad policy alternatives and program-wide 
mitigation measures.” (id.).  However, the new Initial Study fails to identify or discuss any such 
“policy alternatives” or “program-wide mitigation measures” and gives no indication that the 
scope of the eventual EA will in fact include any such policy alternatives or mitigation measures. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed very similar concerns over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
Final Program EIR, the District represented that: “The exact impacts resulting from the 
particular methods that will be used under Control Measure IND-01 can only be determined in 
the future as the measure is developed into a rule or regulation and adopted.”  The District also 
committed, in its response to the same comment #504 in the AQMP Final Program EIR, that 
“further details regarding the future requirements [a Rule implementing Control Measure IND-
01] will be determined more appropriately during the rule development process.” 

The new Initial Study indicates that the District may be reneging on these commitments 
to provide the necessary analysis of “the exact impacts” of PR 4001 “during the rule-
development process, in violation of CEQA and in violation of the District’s own Rule 110. 

(d) The District also appears to have made other subtle changes to the Project 
Description, without announcement, which are not consistent with Control Measure IND-01, 
and which may have potentially significant – but unaddressed -- impacts.  For example: 

i. The new Initial Study has changed the description of the Project from 
adoption of a “backstop measure” to the adoption of “backstop 
requirement” and has made other changes to the Project which are not 
consistent with Control Measure IND-01 as adopted (p. 1-1.)  Control 
Measure IND-01 provides a description of the Cities’ successful Clean 
Air Action Plan (CAAP) and its various emissions reductions goals.  
“This AQMP Control Measure is designed to provide a “backstop” to 
the Ports’ actions to provide assurance that, if emissions do not 
continue to meet projections, the Ports will develop and implement 
plans to get back on track, to the extent that cost effective and feasible 
strategies are available.” (Final 2012 AQMP Appendix IV-A, page 3)  
The Proposed Project describes its purpose as:  “The purpose of the 
rule is to establish actions to be taken in the event that emissions from 
port-related sources do not meet the emission targets assumed in the 
Final 2012 Air Quality Management Plan for the purpose of meeting 
the federal 24-hour PM2.5 standard in 2014 and maintenance of 
attainment in subsequent years.”  (PR 4001, Section (a))  The proposed 
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Project has eliminated the references in its Board-adopted IND-01 to 
backstopping the Ports Clean Air Action Plan targets to the extent cost 
effective and feasible strategies are available and replaced with a 
traditional regulation by the District to meet District-set targets. 

ii. The new Initial Study has apparently changed the District’s concern 
from assuring “the attainment demonstration” for 2014 PM2.5 
emission targets (as embodied in the 2012 AQMP) to add 
“maintenance of the air quality standard in subsequent years.” (p. 1-
1.)  This change in the Project appears to add a new undefined and 
open-ended element into the Project, not consistent with the District’s 
adopted Control Measure IND-01. 

(e) Changed Definition of “Feasible Control Strategy:”  The draft text for 
the new PR 4001 proposes to change the definition of “feasible control strategy” so that it is not 
consistent with the obligations that could potentially be imposed on the Cities under Control 
Measure IND -01 as adopted by the District Board.  Instead, the draft of PR 4001 (at Paragraph 
(c)(1)) and the new Initial Study have changed the limitations on the proposed obligations of the 
Cities to achieve additional emission reductions under PR 4001.  Previously, the Project was 
described as requiring the Cities to “propose additional emission reduction methods ... [but only] 
to the extent cost-effective strategies are technically feasible and within the Ports’ authority.”   
However, new PR 4001, and the new Initial Study (p. 1-1) have inexplicably omitted (at several 
points) the prior limitation on the Cities’ potential obligations to measures that are “technically 
feasible.”  Again, these subtle changes in the Project description are not consistent with the text 
of IND-01 or any other legal or regulatory authority identified by the District in the new Initial 
Study.  The Initial Study should address (i) whether these changes have been authorized by the 
District’s Board, and (2) what potential environmental impacts (as well as socio-economic 
impacts) may arise from the changes in the concept of “feasible control strategies.” 

(f) The District should clearly identify all other “changes” in the Project. 

Other comments on the flawed “project description” are set out in Section C(1), 
below. 

3. Changed Environmental Analysis:  We appreciate that the Recirculated NOP/IS 
has expanded the range of environmental subjects which it now acknowledges may be subject to 
the proposed Project’s significant adverse environmental impacts, perhaps partly in response to 
our previous comments.  However, the scope of the proposed environmental analysis still does 
not take into account all of our concerns and still fails to comply with CEQA, e.g., by failing to 
identify potential significant environmental impacts, failing to propose a range of feasible 
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alternatives, and failing to evaluate reasonable mitigation measures.  We therefore reiterate our 
prior comments on the scope of the proposed EA. 

4. Reiteration and Incorporation of Prior Comments:  The new NOP/IS states 
that it “replaces the July 23, 2013 NOP/IS” and that there will be no District responses to 
previously-submitted comments.  We recognize that the Recirculated NOP purports to reflect 
changes made, in part, to previously submitted comments on the July 2013 NOP/IS.  However, 
the new NOP/IS does not take into account all of our previous comments nor do the changes 
made in the new NOP/IS necessarily reflect or satisfy the requests made in our previous 
comments.  Accordingly, we incorporate and include our previous comments as detailed in our 
letter dated August 21, 2013. 

5. Failure to Adequately Identify and Include Feasible Alternatives:  The 
Recirculated NOP/IS still fails to comply with CEQA’s requirements for identification and 
consideration of all feasible project alternatives.  Like the original IS, the new IS fails to identify 
a single “alternative” to the District Board’s adoption of PR 4001.  The superficial mention of 
“alternatives” on page 1-15 of the IS merely recites the legal obligations of the District to 
“discuss and compare” a range of “reasonable alternatives” to the proposed Project.  This fails to 
fulfill the “scoping” purpose of an Initial Study.  The District should analyze, among a range of 
alternatives, a collaborative Memorandum of Agreement between all of the stakeholders, as 
previously suggested by the Cities and recommended by the District to its Board (which speaks 
well to its feasibility as an alternative).  The District should also evaluate the use of the EPA’s 
policy and guidance for the Voluntary Mobile Source Emission Reduction Program (VMEP), 
which was developed for voluntary emission reduction programs of the sort outlined in the 
CAAP.   

“The scoping process is the screening process by which a local agency makes its initial 
determination as to which alternatives are feasible and merit in-depth consideration, and which 
do not.” (Goleta II, supra, 52 Cal.3d at p. 569; see Guidelines §15083.)  It involves 
“consult[ation] directly with any person or organization [the lead agency] believes will be 
concerned with the environmental effects of the project” in hopes of “solv[ing] many potential 
problems that would arise in more serious forms later in the review process.” (Guidelines, § 
15083.)”  “The determination of whether to include an alternative during the scoping process is 
whether the alternative is potentially feasible (Mira Mar Mobile Community v. City of Oceanside 
(2004) 119 Cal.App.4th 477, 489 (Mira Mar)), and the EIR “is required to make an in-depth 
discussion of those alternatives identified as at least potentially feasible.” (Sierra Club v. County 
of Napa (2004) 121 Cal.App.4th 1490, 1505, fn. 5].)”  (South County Citizens for Smart Growth 
v. County of Nevada (3d Dist. 2013) 221 Cal.App.4th 316, 327 (South County.) 

“A lead agency must give reasons for rejecting an alternative as ‘infeasible’ during the 
scoping process (Guidelines, § 15126.6, subd. (c)), the scoping process takes place prior to 
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completion of the draft EIR. (Gilroy Citizens for Responsible Planning v. City of Gilroy, supra, 
140 Cal.App.4th at p. 917, fn. 5; Guidelines, § 15083.)”  (South County, p. 328.)1 

The Initial Study also uses the wrong legal standard in its passing acknowledgement of 
the District’s duty to consider alternatives:  the Initial Study must identify “potentially feasible” 
alternatives (“feasibility” is a defined, and critical, term under CEQA), rather than “reasonable” 
alternatives (as mis-stated in the IS on page 1-15.) 

6. Deficient Initial Study:  The CEQA Guidelines contemplate that an Initial Study 
is to be used in defining the scope of environmental review (14 CCR §§ 15006(d), 15063(a), 
15143.)  However, as a result of the omissions, inconsistencies, and deficiencies in the Initial 
Study, the District’s proposed scope of environmental assessment for this Project will be unduly 
narrowed and limited, and is likely to erroneously exclude issues, feasible alternatives, and 
mitigation measures from the proposed Environmental Assessment.  (More detailed comments 
on the deficient Initial Study are set out in Section D, below.) 

As detailed below in Section C, the new Initial Study does not provide the information, 
potentially feasible alternatives, evidence, or analysis required by the CEQA Guidelines (14 
C.C.R. §15063, subd. (d)): 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting;  

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . .   

(4) A discussion of ways to mitigate the significant effects identified, if any;  

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls;  

(6) The name of the person or persons who prepared or participated in the initial 
study.”  

                                                 
1 “Differing factors come into play when the final decision on project approval is made; at that juncture the 
decisionmaking body evaluates whether the alternatives are actually feasible. (Guidelines, § 15091, subd. (a)(3).)  
“[T]he decision makers may reject as infeasible alternatives that were identified in the EIR as potentially feasible.” 
(California Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 981.)” (South County, p. 327.) 
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An Initial Study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or Project 
approval  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”) 

7. Request for Correction and Recirculation of Corrected NOP and IS: 

For the multiple reasons summarized above, and detailed below, it is essential that the 
Recirculated NOP and Initial Study be withdrawn and further revised and corrected in order to 
properly fulfill their role in seeking meaningful public input on the appropriate “scope” of the 
proposed environmental assessment for the Project.  A more accurate, complete, and CEQA-
compliant Initial Study that addresses specific project-level impacts should be prepared and 
released for public review, along with a new set of public meetings, to provide the public with 
sufficient time and opportunity to comment on the scope and adequacy of the revised NOP/IS. 

The District has already commenced its Rule- development process.  It appears from the 
District’s records that District staff has already committed to the District Board that the Proposed 
Rule will be adopted in April of 2014.  District documents also indicate that District staff has 
further committed to shortly thereafter embarking on revisiting and changing the emissions 
targets that are the subject of this Proposed Rule, likely placing even more burdensome 
requirements on the Cities  It is imperative, not only for Due Process reasons but also for reasons 
of sound public policy, meaningful community input, and well-informed decision-making, that 
the District provide adequate, complete, and accurate information – and time -- to allow the 
Project to be fully vetted before it is rushed to the District’s Board for consideration.    

It is therefore respectfully urged that the Recirculated Initial Study (and the related 
NOP) be recalled, corrected, and again be recirculated for public review and comment as 
corrected before the District proceeds with any further action in connection with the 
proposed Project. 

The comments on the Recirculated Initial Study included in this letter are organized in 
the same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
in Section C, below, followed by comments on “Chapter 2 – Environmental Checklist” in 
Section D.  The comments are limited to those matters which appear in the Recirculated Initial 
Study, but we reserve the right to provide further comments in the event that additional or 
different information about the proposed Project becomes available. 
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C. Specific Comments on the Recirculated Initial Study: 

 1. Chapter 1 of the Initial Study -- Inadequate “Project” Description. 

 (a).  Deficient “Project Description” – In General 

“A correct determination of the nature and scope of the project is a critical step in 
complying with the mandates of CEQA.”  (Nelson v. County of Kern (2010) 190 Cal.App.4th 
252, 267).  

The initial study must include a description of the project.” (City of Redlands, supra, 
96 Cal.App.4th at pp. 405–406, fns. omitted.)  An accurate and complete project 
description is necessary to fully evaluate the project’s potential environmental effects. 
[Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.)  (Id.) 

As noted above (Section B(2)), the District’s cover letter for the Recirculated NOP states 
that “the Project” has been changed, and that the Project description has been “changed.”  
However, the Recirculated NOP and Initial Study do not explain the “changes” in the Project, 
and they still fail to provide an accurate and complete description of the Project as mandated by 
CEQA. The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.   

The Initial Study fails to describe additional planned or reasonably foreseeable activities 
or actions by the District (e.g., changes to emissions targets) or by other agencies in response to 
or associated with the proposed Rule, or to address cumulative impacts of this proposed Project 
in light of other related actions and plans. 

The Initial Study suggests, instead, that the intent of PR 4001 would be to delegate the 
District’s responsibilities for regulating or reducing emissions of NOx, SOx, and PM2.5 air 
emissions to other agencies, specifically the officials governing the ports of Long Beach and Los 
Angeles.  The Initial Study further appears to imply that any informed public discussion and 
environmental review on this course of action be deferred until those other agencies attempt to 
“comply” with the District’s Proposed Rule 4001 at some point in the future.  Such an approach, 
however, is inconsistent with and in violation of many fundamental rules and policies required 
by CEQA (e.g., failure to identify and analyze the entire project, improper project 
“segmentation,” improper deferral of impact analysis and mitigation, failure to identify and 
evaluate potentially feasible project alternatives, etc.) 

The absence of such a clear description of the proposed Project inherently prevents the IS 
from facilitating meaningful review and analysis of the proposed “Project,” and violates the 
requirements of CEQA.  (See, e.g., CEQA Guidelines, 14 CCR § 15124;  Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.)  
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The Initial Study falls far short of these requirements in describing the proposed Project, 
and thus falls short of serving the “public awareness” purposes mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency’s action.  
(Silveira v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.)  
‘Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal’s benefit against its environmental cost, 
consider mitigation measures, assess the advantage of terminating the proposal . . 
. and weigh other alternatives in the balance.’ (County of Inyo v. City of Los 
Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino, supra, 96 Cal. App. 4th at pp. 
407–408.) 

In sum, the Recirculated NOP/IS still erroneously limits the scope of the required 
environmental analysis and calls for impermissible speculation or impossible prescience on the 
part of the Cities or other members of the concerned public to undertake effective analysis of the 
proposed Project, or to provide meaningful comments as to the scope of review of the Project, 
until and unless the District provides an adequate and complete description of the “Project.” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project. 

While the CEQA Guidelines do not specifically define “environmental setting” with 
regard to an initial study, they do explain, in regard to EIR preparation, that the “environmental 
setting” must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced,  from  both  a  local  and  regional  perspective.  This  environmental  setting  will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.” (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The  Initial  Study  here  improperly  fails  to  describe “the  entire  Project”  and  fails  to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

Since the Project also contemplates the possibility of future discretionary actions and 
measures on the part of the Cities, if compelled under PR 4001, which may in themselves have 
additional, not-yet-identified environmental impacts, the Initial Study should call for the scope of 
the EA to be expanded to include such issues. 

The scope of the environmental review conducted for the initial study must include the 
entire project. (Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 
155 Cal.App.4th 1214, 1222.) Thus, a correct determination of the nature and scope of the 
project is a critical step in complying with the mandates of CEQA.  (Nelson v. County of Kern, 
supra, 190 Cal.App.4th at 267.) 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails, however, to address or to provide information and 
analysis relating to the environmental impacts of the anticipated “subsequent approvals,” 
“discretionary permits” and amendments to the Cities’ plans and regulations that appear to be 
proposed as parts of the Project, or the physical environmental effects of social or economic 
impacts that may result from those anticipated changes in land use regulations. (Guidelines § 
15063.)   Such anticipated and intended actions by other governmental agencies thus appear to be 
part of this Project, and must be identified and evaluated in the Project EA, along with their 
potential impacts.  As such, we reiterate our prior comment on the Draft 2012 AQMP Program 
EIR dated October 22, 2012 where it is stated that the District has failed to fully disclose the 
details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA analysis. 
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Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.   Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project.  Additionally, the Initial Study contemplates impacts beyond the Harbor Districts 
but does not specifically define these areas nor the applicable land-use regulations. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 48 
Cal.4th  310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)    The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used. 
In  many  places  the  Initial  Study  compares  the  anticipated  “impacts”  of  adopting  proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (2013) 57 Cal.4th 439, 451-52 indicates that the 
baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”, it does 
not detract from the rule that the Initial Study must accurately and consistently describe the 
baseline being used.  Nor does it permit the use of “future conditions” in the absence of a 
showing of unusual circumstances.   The Initial Study in this case does neither. 

For each of these fundamental reasons, the Recirculated NOP/IS should be rescinded in 
order that it may be revised, completed and corrected to meet CEQA requirements. 
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(b) The Initial Study Improperly Fails to Identify or Address Alternatives to the 
Proposed Project: 

As noted above, CEQA requires that an Initial Study identify a range of “potentially 
feasible alternatives” to the proposed project which are to be more carefully analyzed in the draft 
environmental study.  ( 14 CCR § 15083;  “The determination of whether to include an 
alternative during the scoping process is whether the alternative is potentially feasible (Mira Mar 
Mobile Community v. City of Oceanside (2004) 119 Cal.App.4th 477, 489.) 

However, the new Initial Study totally fails to identify any alternatives for study in the 
eventual EA.  Instead, it merely “commits” the District to “discuss and compare alternatives” in 
the future, as part of the Draft EA.  This is insufficient.  The Initial Study also suggests the 
District is looking to the public or other agencies to identify “alternatives”  during  the  scoping  
process.  The Cities previously (January 2013) submitted such a potential alternative to PR 4001, 
in the form of a proposed Memorandum of Agreement.  The District Board directed District staff 
to follow up and confer with the Cities on that approach.  Nevertheless, it is not even mentioned 
in the Initial Study.  Additionally, the EPA’s long-established VMEP program is not considered 
as an alternative although it was developed for this very purpose. 

If the District is authorized to prepare a PEA, rather than an EIR, the PEA must at least 
comply with Guideline Section 15252.  Section 15252(a) requires that a substitute document, 
like a PEA, must include at least – a description of the proposed activity, and “alternatives to 
the activity and mitigation measures to avoid or reduce and significant or potentially significant 
effects that the project may have on the environment.” 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001.  

As an example, an analysis should be conducted of the grant funding that would be 
available under the No Project Alternative that would not be available if the proposed Project 
constitutes regulation, and the environmental impact if grant funding necessary to make certain 
actions economically feasible is no longer available under the proposed Project.  If the District’s 
position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 
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Due to the District’s failure to satisfy this CEQA requirement of alternatives 
development, the Cities direct the District to review the feasible alternative to the Project set 
forth in their January 16, 2014 letter to the United States Environmental Protection Agency 
Region 9, copied to the District.  The Cities have noted the problems with including Measure 
IND-01 in the California State Implementation Plan (SIP) and recommended to the US EPA to 
instead apply as an alternative, the Voluntary Mobile Source Emission Reduction Program 
(VMEP) to grant SIP credit for the small percentage of emission reductions that are not already 
achieved by other regulations.  The VMEP can work with or similarly to the memorandum of 
agreement approach that was suggested by the Cities to the District as an alternative to Measure 
IND-01 last year.  One additional alternative would be for the District to formulate its own 
“backstop” measures and strategies for addressing any shortfall in emission reduction targets, 
relying on the District or CARB regulatory authority, expertise and resources, rather than 
pursuing proposed Rule 4001, which appears to be an attempt to solely rely upon the Cities, 
which lack regulatory authority or control over the actual sources, or use of the EPA’s VMEP. 

(c) Comments on the District’s new Proposed Rule 4001: 

The “project description” in the Recirculated Initial Study includes the draft text of PR 
4001, at Appendix B.  Notwithstanding the inclusion of a draft of the text of the proposed Rule, 
the “project description” remains incomplete and deficient.  The Initial Study does not provide 
an adequate description of how the proposed Rule would work in practice (as distinct from the 
superficial summary of the text at pages 1-7 through 1-10) or how it would be likely to impact 
the Cities, the tenants and users of the Ports, and the surrounding communities and 
environments.  The Cities anticipate the submission of additional, more detailed, comments on 
inconsistencies and problems raised by the draft text of PR 4001 itself and additional questions 
and concerns about the District’s “rule-making” process. 

Other deficiencies and questions about the draft text of PR 4001 include the following: 

What Is the District’scLegal Authority for PR 4001? 

The new Initial Study asserts that if the “backstop requirement” of PR 4001 “becomes 
effective,” then the new Rule would require the Cities to submit an Emissions Reduction Plan “to 
address the emission reduction “shortfall.””  Under what legal authority does the District believe 
that its proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and 
the Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular 
ways to achieve District objectives? 

The new NOP continues to dodge the questions (previously raised) about the District’s 
legal authority – if any – to adopt PR 4001 or to compel the Ports to participate in the new 
backstop planning process contemplated by the rule.  The NOP includes only the perfunctory 
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assertion that PR 4001 would “implement Control Measure IND-01” – as though that were an 
independent and sufficient source of authority.  However, even the District’s Final 2012 AQMP 
document acknowledges that it confers no new authority on the District, and CEQA similarly 
cautions that it confers no new or additional legal authority on agencies independent of the 
powers granted to the agency by other laws.  (Guidelines, sec. 15040(b).) 

Moreover, as noted previously, to the extent that the draft of PR 4001 is not consistent 
with the Control Measure IND -01 as approved by the District’s Board, it is unauthorized. 

The source of the District’s purported legal authority for processing this PR 4001 is 
important for determining whether or not the District may claim to be acting within the scope of 
the District’s “Certified Regulatory Program” – and thus outside of CEQA.  The CEQA 
Guidelines limit that “certified regulatory program” exemption to “that portion of the regulatory 
program of the SCAQMD which involves the adoption, amendment, and repeal of regulations 
pursuant to the Health & Safety Code.”  (Guideline, sec. 15251(l).) 

If the NOP/IS seeks to justify the District preparing an environmental assessment under 
its “certified regulatory program” rather than an EIR under CEQA, then the District should 
clearly demonstrate that the PR 4001 would be enacted pursuant to some specific statutory 
authority in the Health & Safety Code. 

The District previously sought to characterize Control Measure IND-01 as an “indirect 
source rule.”  The current references to proposed Rule 4001 in the NOP/IS have omitted all 
mention of an “indirect source rule.”  However, the new Initial Study does not cite any authority 
the District is relying on for its processing of the proposed Rule.  This should be corrected so that 
the public can perceive and comment on whatever “legal authority” may be invoked by the 
District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?   If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not 
permitted to do indirectly that which they are prohibited from doing directly]; Graber v. City of 
Upland (2002) 99 Cal.App.4th 424, 434 [same].) 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority raises more questions than it answers.  (Note also 
the new Initial Study, and PR 4001, no longer disclaim any intent to require the Cities to adopt 
measures that are not “technically feasible.” )  Whatever types of “emissions reduction plans” 
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may be anticipated by PR 4001 should be identified by the District in the NOP/IS so that the 
feasibility and legality of such approaches can be evaluated as part of the environmental 
assessment for the Project.  (The new Initial Study omitted the examples of ‘control strategies’ 
that had been in the previous Initial Study.) 

On What Basis Would PR 4001 Impose “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.” 
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 

Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.   

Moreover, if there were to be a “shortfall” in attaining the targets, it could well be due to 
factors not caused or controlled by the Cities, and not due to any actions or derelictions on the 
part of the Cities or their tenants or users.  Would uncontrollable/unforeseeable factors resulting 
in all or part of a shortfall be excluded from whatever obligation may be imposed on the Cities? 
Would it be required/permitted that any such “shortfall” be allocated to sources or causes bearing 
some actual responsibility for the lack of attainment?  How would any shortfall be “allocated” 
between the Cities?  

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

What is meant by an “Emissions Shortfall”? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
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be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

The term “shortfall” first appears in the Proposed Rule in (d)(1)(A), where it appears to 
call for a Plan to report on progress in “meeting the shortfall” but that seems logically 
inconsistent with the structure of the Proposed Rule, i.e., the District can’t require the Ports to 
submit an emissions reduction plan unless and until the annually-reported emissions reductions 
“show that the percent reduction in PM2.5 from the baseline emissions is less than the reduction 
target of 75%” (Para (e)(1)B).)  So there would not be any “shortfall” identified until that time; 
and therefore it would seem premature and illogical to require the Ports to submit a Plan that 
“reports the progress in meeting the shortfall” that was just identified.? 

To the limited extent the PR 4001 describes the shortfall that might trigger the need to 
prepare a Plan, the provisions for annual estimating or reporting of the emissions appear 
imprecise and vague.   Para (f) appears to contemplate that once a ‘shortfall’ had been 
determined in one year, then the District could demand a Revised Plan in following years if 
targets are still not met; but what happens if the shortfall is “corrected” in subsequent years and 
targets are again being met?  

Does an Emissions Reduction Plan, once required by the District, ever go away? 

On What Authority Would the District Purport to “Revise the Reduction Target”? 

The new Initial Study reports (p. 1-8) that PR 4001 (e)(2) purports to require the 
District’s Executive Officer to review the reduction target before July 2017, and to “develop a 
proposed amendment to Rule 4001...” that would “revise the reduction target as necessary to 
conform to the 2016 AQMP reduction target.” 

By what authority would these targets be “revised” in the future?  Under what objective 
standards?  What public process would the Executive Officer need to follow in order to 
“develop” a proposed “amendment” to PR 4001?  How would such a “moving target” affect the 
Cities and what environmental impacts would be possible consequences of such “revisions”? 

Does PR 4001 Provide a Clear and Feasible Process for Cities to Develop a “Plan”? 

Para (f) (E) would require that “the Plan shall be approved by the Board of Harbor 
Commissioners” at each Port, and would require the Port to conduct at least one “public 
meeting” ... but is this an improper attempt by the District to control and dictate the exercise of 
discretion” conferred on the Board of Harbor Commissioners?  The Board of Harbor 
Commissioners may in fact disagree that a plan is required or may exercise its own discretion, as 
required by law, that it cannot commit expenditures to a program desired by the District.  Under 
what authority can the District’s Executive Officer, acting alone without even District Governing 
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Board authority, disapprove a plan or compel a plan to be approved by the Cities’ own governing 
authorities?  What is the District’s intended mystery penalty or consequence, which the proposed 
Project still has not revealed to the cities and the public in PR 4001? Furthermore, discretionary 
action by the Boards of Harbor Commissioners requires compliance with CEQA.  What type of 
CEQA review would be triggered for the emission reduction plans if the Program Environmental 
Assessment being prepared by the District is only programmatic in nature and how is the timing 
for either a consistency review or project-specific analysis, if warranted, accounted for in PR 
4001?  

Would PR 4001 Create Violations of Due Process? 

The draft of PR 4001 raises several questions regarding apparent violations of Due 
Process:  

Para (f)(2)(B) -- the District’s Executive Officer would be given nearly unfettered 
discretion to “disapprove” a Plan submitted by the Cities? 

There must be some requirement at least that the Executive Officer must make “findings” 
of “non-compliance” with some provision of (f)(1) of the Rule, based on some objective 
standards. 

What would be the procedure if the Cities submitted a Plan, and the District (either by its 
Executive Officer or its Hearing Board) “disapproved” the Plan (per Para (f)(2)(C))?  The Port 
would apparently be required to submit a Revised Plan within 60 days of the disapproval.  But 
what about the Harbor Commissioners holding a new “public meeting” for input on the Revised 
Plan?   And would there be any time or procedure for the Harbor Commissioners to consider and 
approve a new Revised Plan and comply with CEQA within that arbitrary 60 day time frame? 

At the end of Para (g)(2) is the threat again that if the District Board denies the Port’s 
appeal from a “disapproval” of the Port’s emissions reduction plan, then the “Ports shall comply 
with ... [or subparagraph (f)(2)(F)]” -- which means the Port shall be self-confessed as “in 
violation” of the Rule?  This would appear to inflict a denial of Due Process on the Cities. 

Variance:  PR 4001 must provide more detail as to what is meant by Para (g) - petitioning 
for a “variance” ?  What are the criteria?  What would the process be?  What would be the effect 
of the District granting a variance? 

How Would the District Determine the “Consequences” for “Violation” of PR 4001? 

By what authority would the District sit in judgment as to the sufficiency of the Cities’ 
efforts to manage activities and uses of the Ports?  What might the consequences be if a City 
were to be deemed to be “in violation” simply because the District may choose to “disapprove” a 
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Revised Plan, and by what legal authority would the District purport to sanction the Cities in the 
event of some perceived “violation”? 

By what objective standards would the District judge the sufficiency of any plans or 
measures proposed by the Cities to achieve the emission reduction targets? 

What is the consequence of disapproval of a City plan by the District?  The rule should 
provide more detail at Para (f)(2)(F) (iii) -- what is meant by the obscure reference here that the 
Ports “shall be in violation of this Rule... “?    

Does PR 4001 Provide for Judicial Review of District Actions? 

Should the Rule make provision for judicial review of the actions of the District in 
enforcing or interpreting the Proposed Rule?   

As drafted, PR 4001, at Para (h):  “Severability” appears to contemplate that a “judicial 
order” could hold some provision of the Rule to be invalid?  Otherwise the Rule is silent on 
Judicial Review. 

Are the Cities Supposed to Regulate Off-Site “Sources”? 

The Initial Study indicates (p. 1-4) that the District anticipates that the “control 
strategies” contemplated by this Project “may potentially include” measures for the Cities to 
adopt and implement policies or programs extending beyond their jurisdictions or to try to reduce 
emissions from sources not entering onto port properties.  What does this mean?  By what legal 
authority might the Cities try to regulate off-site sources that do not come within the jurisdiction 
of the respective Harbor Commissions?  (Municipal police power authority may generally be 
exercised only within the territorial boundaries of their jurisdiction, and the Boards of Harbor 
Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off- 
site “sources?” 

How Does the District Contemplate Funding of Backstop Measures? 

The draft of PR 4001 implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.   Would 
such funding be provided by the District?  What other “funding” sources are contemplated?   

The conversion of the Cities’ voluntary programs into PR 4001 as a district regulation 
and potentially state and federal law if adopted into an approved SIP, will impose constitutional 
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or common law “gift of public funds” restrictions on federal and state grant funding currently 
relied upon by the Cities for emission reduction activities under their CAAP. 

To the extent the District expects the Cities to fund future programs, this demonstrates a 
lack of understanding of the Cities’ own governmental authority and obligations.  The Boards of 
Harbor Commissioners of the Cities are trustees for the Tidelands Trust funds they are entrusted 
to manage and have specific legal obligations to meet, including promotion of maritime 
commerce, navigation and fisheries and keeping their budgets in balance amidst a current global 
shipping economy with many dynamic and threatening competitive pressures to retain market 
share.  By what authority may the Harbor Commissioners impose taxes, assessments, and 
charges on users of the Harbor  Districts,  given  the  restrictions  of  various  state  laws,  
including, among others, Proposition 26? 

(d)  Specific Comments and Questions re “Project Description” and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the new Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

(i) Erroneous Characterization of Existing Emission Reduction Requirements:  The 
Introduction states, in the first sentence of the third paragraph on page 1-1, that Control Measure 
IND-01 “...does not call for additional emission reductions beyond those realized with existing 
regulations and emission reductions programs implemented at the Ports to date.”  This is an 
untrue statement.  The CAAP is only a planning document which specifically provides for 
discretionary future decisions to be made regarding implementation by each of the Cities’ 
respective Board of Harbor Commissioners, and the resolution adopting the CAAP update states: 

The CAAP is a living document intended to establish a process to 
develop solutions, not a static document binding the Ports to 
particular future actions….The CAAP is a planning document that 
identifies goals and potential implementation strategies to guide 
further actions, and as such does not constrain the discretion of 
either Board of Harbor Commissioners with respect to any 
particular action.2  

                                                 
2 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the City of Los 
Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor Commissioners of the City of 
Long Beach on November 22, 2010. 
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Not all individual Board actions that may be required in order to achieve the CAAP’s 
goals and activities have been adopted; in fact, many of these goals were stretch targets with 
uncertainty as to whether they could be achieved.  Control Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future discretionary, quasi-legislative actions 
that create potentially-conflicting authorities between the District, as regulator, and the Cities, as 
independent governmental agencies regulated by the District, so as to force the Cities to exercise 
their discretionary police power authority in a particular way.   The Constitution does not permit 
such usurpation of the Cities’ authority. 

(ii)  Misleading and Inaccurate References to “Port-Related” Sources of Emissions:  The 
new Initial Study and Recirculated NOP continue to describe PR 4001 in the misleading context 
of “port-related sources” of PM2.5 emissions, and as ensuring that emissions from “port-related 
sources” meet the targets included in the Final 2012 AQMP.  The term “port-related sources”, 
however, is not used in the federal Clean Air Act (“CAA”) or Health &Safety Code.  As 
described in the NOP, “port related sources” are mobile and vehicular sources (“ocean-going 
vessels, on-road trucks, locomotives, harbor craft, and cargo-handling equipment”).  Those 
actual “sources” of emissions are distinct from the geographic area in which they operate and are 
generally and comprehensively regulated by other State and federal agencies, not regional air 
quality districts. 

The District’s continued references to “port-related sources” of emissions are misleading 
and are no more accurate or descriptive than would be similarly generic references to “coastal-
related sources” or “County-related sources” or “Air District-related sources” of emissions. 

(iii).  Misleading Failure of the Project to Limit the Cities’ New Obligations to 
“Technically Feasible” Measures:  The previous Initial Study for PR 4001 at least made it clear 
that the District only intended to require the Cities to propose additional emission reduction 
methods for vessels, trucks, locomotives, etc., “to the extent cost-effective strategies are 
technically feasible and within the Ports’ authority.”  (Similar limitations on the Cities’ new 
obligations under the proposed ‘backstop measure’ are included in IND-01.)  However, the new 
Initial Study no longer includes any limitation to “technically-feasible” measures that could be 
required of the Cities (p. 1-1.)  This omission creates uncertainty about the District’s intentions 
as to the scope of PR 4001, i.e. whether it might be construed to be a “technology-forcing” 
regulation or not. 

(iv).  Inconsistent or Uncertain Emissions Reduction Targets.  The Introduction states, in 
the last paragraph beginning on Page 1-1, that the emission targets for “port-related sources” are 
those assumed in the 2012 AQMP emissions inventory.  The draft text of PR 4001 now purports 
to define “emissions target” by reference to page IV-A-36 of Appendix IV to the Final 2012 
AQMP.  The Cities raised questions during the Measure IND-01 adoption process regarding the 
District’s calculation of these targets, which are different from the emissions targets set under the 
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CAAP. Although the specific emission targets of the proposed Project do not appear at all in the 
NOP (which omission itself is a defect), the District has verbally advised the Cities and a 
working group on August 8, 2013, that the Rule will be such as to be triggered on set emission 
targets for 2014 and 2019.  Those comments, however, left the Cities and working group 
participants with many questions about how the District set the emissions inventory, particularly 
for 2019, which was not in the CAAP.  These examples are provided to illustrate that the Initial 
Study’s description of the applicable emission reduction targets to be covered by PR 4001 are 
uncertain, or inconsistent. 

P. 1-4 - Project Location 

The new Initial Study provides no finite “project location.”  It again refers to the 
District’s jurisdictional boundaries. It then states that “PR 4001 would apply to POLA and 
POLB, both of which are located within Los Angeles County.”  It is unclear if this was an 
attempt to state that the Project location would be Harbor Districts of the Cities.  The lack of 
clarity regarding the Project location is further compounded by the Rule’s reference to “sources 
not entering Port,” and by a new but vague reference to the effect that the unidentified “strategies 
proposed by the Ports” under compulsion of PR 4001 could extend the “project location”  
beyond Los Angeles County. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the two Ports? It remains unclear from this description whether the Project 
may have impacts or foreseeably result in actions being taken outside the geographic areas of the 
two ports.  This  may  have  jurisdictional  implications  which  cannot  be  evaluated  without 
additional information. 

Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in 
the Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-5 – Project Background 

The new Initial Study appears to recognize that distinct “emission sources at the Ports” 
such as vehicles, engines, ships, trains, trucks and other cargo-moving equipment operated by 
distinct tenants, users, and visitors of the ports are the intended targets of the Project’s emission 
reductions requirements.  It also acknowledges that the Ports themselves adopted the San Pedro 
Bay Ports Clean Air Action Plan (“CAAP”) in 2006, and further that emissions from these so-
called “port-related sources” have been “substantially reduced since 2006” as a result of 
collaborative and voluntary programs and regulations developed by both Ports.  (p. 1-6). 
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These acknowledgements raise again the question of the need or justification for the 
Project, or for the attempt by the District to foist the responsibilities for regulating emissions 
from such mobile or vehicular sources of emissions from state and federal agencies onto the 
Cities. 

Also, on Page 1-6, the new Initial Study states that the intent of PR 4001 is to “provide a 
backstop to the Ports’ actions” in case emission reductions “from port-related sources do not 
meet or are not on track to maintain the emissions targets...”  This appears to be an unauthorized 
change in the Project description and is not consistent with IND-01.  Also, notion that the 
District would be empowered by PR 4001 to enforce sanctions against the Cities if the District 
somehow deems that they are “not on track” to maintain targets is ambiguous, and without 
objective standards or legally-necessary procedural protections. 

Pp. 1-11  -- Technology Overview/Implementation Strategies 

The new Initial Study refers to some emission reduction strategies included in the CAAP, 
but the Initial Study does not explain how these may relate to proposed Rule 4001, or whether 
they should be considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff changes” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant programs.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Feasibility:  The new Initial Study abjures any consideration of technical feasibility or 
other concepts of “feasibility” despite CEQA’s recognition of feasibility as a critical limitation 
on environmental regulation.  The scope of the EA should be expanded to address the legal, 
technological and economic feasibility of the seven bulleted items listed in this section. 
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2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments on the Environmental Checklist 

The Recirculated NOP/IS relies on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the Project 
is adopted and implemented.  This is insufficient under CEQA, and under the District’s own 
rules.    (SCAQMD  Rule  110;  City  of  Redlands,  supra,  96 Cal.App.4th at 408-09; Sundstrom 
v. County of Mendocino (1988) 202 Cal.App.3d 296). 

The new NOP includes many statements that the PEA will rely on “conservative 
assumptions” about the possible environmental impacts of the Proposed Rule.  Reliance on any 
assumptions in CEQA analysis is unsound, and if assumptions are to be used, the District must 
explain why it would rely on “conservative” assumptions about the scope of impacts.  

Furthermore, it is contrary to the District’s response to comment #5-4 in the Final 
Program EIR, which indicates that “[t]he exact impacts resulting from the particular methods that 
will be used under Control Measure IND-01 can only be determined in the future as the measure 
is developed into a rule or regulation and adopted.”  

We appreciate that the new Initial Study has expanded the number of environmental areas 
to be studied in the eventual EA from the six (6) topics identified in the previous Initial Study to 
thirteen areas now recognized as being subject to potentially significant impacts if the Project is 
approved.  The new Initial Study now recognizes the following additional areas of potential 
environmental impact to be addressed in the EA:  (1) Aesthetics, (2) Biological Resources, (3) 
Cultural Resources, (4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) 
broadened evaluation of potential impacts and issues in the areas of Energy, Hazards and 
Hazardous Materials, Air Quality, and Transportation and Traffic. 

However, the new Initial Study continues to provide only superficial and inadequate 
discussion of the areas of environmental impact, and thus fails to properly indicate the necessary 
scope for the eventual EA.  Unless and until those areas are more fully addressed, the new 
NOP/IS still improperly limits the scope of the proposed EA, and still erroneously  exclude  
areas  requiring  further assessment. 

(b) Specific Comments on the Environmental Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 
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Even as to those areas that are now identified in the new Initial Study as having potential 
impacts, the new Checklist still errs by limiting the scope of the potential impacts identified for 
further study based on unfounded assumptions as to the environmentally benign intent behind the 
Project.  However, the law is clear that environmentally “benign” objectives for a project do not 
excuse non-compliance with CEQA and do not justify reliance on assumptions in lieu of 
evidence to demonstrate the absence of potential impacts.   See, e.g., California Farm Bureau v. 
California Wildlife Conservation Board (2006) 143 Cal.App.4th 173, 196, emph. added [State 
environmental agency violated CEQA by exempting environmentally beneficial habitat project 
from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the environment are 
immune from environmental review. [Citations.]” (Davidon Homes, supra, 54 Cal.App.4th 106, 
at p. 119; see, e.g., Dunn-Edwards Corp. v. Bay Area Air Quality Management Dist. (1992) 9 
Cal.App.4th 644 (disapproved on other grounds in Western States Petroleum Assn. v. Superior 
Court, supra, 9 Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted above, regarding Cities not 
being the “source” of emissions.  It is “the operational activities by the Ports’ tenants” [and other 
users of the area] that produce emissions (as the new Initial Study more accurately recognizes) 
and which should be the true District targets as the sources of emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed  by  the  District’s  2012  AQMP]  may  be  contingent  upon  the  Ports  taking  and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Page 2-5:  The new Initial Study makes reference to a “survey” of existing CEQA 
documents to try to identify projects “similar to the types of projects the Ports may choose to 
implement in an Emission Reduction Plan.”  It then suggests that “reasonably foreseeable 
projects” resulting from this survey will be evaluated in the EA.  While we respect these goals, 
we submit that the new Initial Study is vague as to what may be deemed to be “reasonably 
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foreseeable projects” warranting analysis in the EA, and would request that more objective 
criteria be provided. 

(1) Aesthetic Impacts: 

The brief discussion of “potentially significant” Aesthetic impacts in the new IS does not 
address many of the Cities’ prior comments on these impacts, and we reincorporate those 
comments. 

(2) Biological Resources: 

The new discussion of impacts on Biological Resources does not address the Cities’ prior 
comments re possible impacts on migratory birds and least terns, and we reincorporate those 
comments.    

(3) Energy: 

The new Initial Study section VI (c) must be expanded to also consider and analyze the 
shift from fossil fuels to alternative fuels or electrical powered technologies and increased 
reliance on such alternative fuels or electricity such that sufficient supply and emergency storage 
would be required in the event of a major disaster.  Also some types of emission control 
measures, facilities, or technologies contemplated by the Project could increase or shift demand 
for different types of energy or fuel usage.  Although “risk of upset” is not considered in the new 
Initial Study checklist.  The scope of the proposed EA should be expanded to include this 
additional analysis. 

(4)  Hazards and Hazardous Materials: 

In addition to our comments on the prior Initial Study, the new Initial Study section 
VIII(f) must be expanded to also consider and analyze the increase reliance on alternative fuels 
or electrical powered technologies that would require sufficient supply and emergency storage in 
the event of a major disaster. Although interference with emergency response plans was 
marginally addressed in this section, “risk of upset” is not considered in the new Initial Study 
Checklist.  The scope of the proposed EA should be expanded to include this additional analysis. 

(5) Land Use & Planning Impacts:   

The new IS now identifies Land Use and Planning as an area involving potential 
significant impacts, to be studied in the EA.   However, the new IS states that such impacts will 
be considered in the EA only “if the project conflicts with the land use and zoning designations 
established by local jurisdictions.”  This is insufficient. 
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We previously pointed out that the PR would cause conflicts with existing land use plans 
and policies, circulations plans, congestion management plans, etc.   The prior IS itself admitted 
that the Project would cause potentially significant impacts or conflicts with existing land use 
plans (but was only going to address them in the Transportation section).  This should be a 
definite area for evaluation in the EA, not a ‘conditional’ topic of study. 

We also note that the new Initial Study is internally inconsistent.  It makes the remarkable 
assertion (inexplicably placed in its discussion of impacts on Biological Resources, at p. 2-18) 
that “there are no provisions in the proposed project that would adversely affect land use plans, 
local policies, ordinances or regulations.  LAND USE AND OTHER PLANNING 
CONSIDERATIONS ARE DETERMINED BY LOCAL GOVERNMENTS AND NO LAND 
USE OR PLANNING REQUIREMENTS WOULD BE ALTERED BY THE PROPOSED 
PROJECT.”  We strongly disagree, as pointed out in our prior comments, which are 
incorporated. 

The measures contemplated in the Initial Study include the adoption of new “regulatory 
requirements,” new “impact fees” on the movement of cargo or sources, and changing the tariffs 
for use of the Harbor Districts – all of which would cause at least potential “conflicts” with 
applicable plans and policies.  (Cf., Orinda Ass’n v. Board of Supervisors (1986) 182 Cal.App.3d 
1145, 1169 [the CEQA requirements for initial study examination of non-conformity with 
existing land use plans are intended to allow lead agency to modify the Project to avoid 
inconsistencies with existing plans – not vice versa].) 

The Initial Study itself acknowledges that the Project is anticipated to cause “potentially 
significant impacts” or conflicts with “an applicable plan ... for the performance of the 
circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Also, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

The proposed Rule is apparently structured in a way that would impermissibly usurp the 
(non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 
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The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).)  The scope of the proposed EA should be expanded to include environmental 
analysis of all of these potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project- 
related subsequent amendments to the Cities’ plans, policies, and other land use regulations. 
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th  1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

(6) Transportation and Traffic Impacts 

The new Initial Study fails to adequately describe and analyze potential impacts to rail 
and marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car 
or air traffic is substantially altered” on page 2-45.  The new Initial Study erroneously considers 
vehicular traffic impacts to local roadways. 

Socioeconomics Analysis 

The proposed EA needs to include a broad-based analysis of the socioeconomic effects of 
Proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064€ and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd433,445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, business and operations that while located outside 
of the Harbor Districts are dependent upon the flow of cargo for their continued operations. 



Ms. Barbara Radlein 
January 15, 2014 
Page 30 
 
 

 

 

   
 

 

This CEQA analysis of the socioeconomics effects of PR 4001 in the proposed PEA 
would be separate from, and in addition to, the assessment of socioeconomic impacts of the 
proposed Rule that the District is required to prepare in compliance with Health & Safety Code  
§ 40728.5 and § 40440.8. 

D.  Conclusion: 

The current version of the Recirculated NOP/IS still fails to comply with CEQA or with 
the District’s own Rules for environmental review, and fails to properly provide an adequate 
“scope” for the eventual Environmental Assessment to be prepared for analysis of the Proposed 
Rule 4001.  The Initial Study must therefore be revised, corrected, and re-circulated with all of 
the descriptions and other content required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed and fails to identify any potentially feasible alternatives to the Project.  
Consequently any ensuing environmental review will be limited in a way that erroneously fails to 
provide the relevant decision-makers, affected public agencies, residents and the public generally 
with sufficient evidence and analysis of all potential impacts from the Project as a whole, or of 
all potentially feasible mitigation measures or appropriate Project alternatives as required by 
CEQA. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.   We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency. 
For the COLB, the contact persons are as follows: 
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Matthew Arms 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 (562) 283-7100 
e-mail: matthew.arms@polb.com 

With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 

M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 

David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, Suite 200 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 

 

mailto:ccannon@portla.org
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With a copy to: 

Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 

 

We appreciate your consideration. Thank you. 

 

Sincerely, 

  
Matthew Arms     Christopher Cannon 
Acting Director of Environmental Planning  Director of Environmental Management 
Port of Long Beach     Port of Los Angeles 
 
 
Attachments:   
 
 August 21, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD; 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed Environmental 
Assessment 

 
 October 2, 2013 Letter; Port of Long Beach and Port of Los Angeles to SCAQMD, Initial 

Comments for Public Consultation on Proposed Rule 4001: “Backstop to Ensure AQMP 
Emission Targets are Met at Commercial Marine Ports” 
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cc: Al Moro, Acting Executive Director, Port of Long Beach 
 Gary Lee Moore, Interim Executive Director, Port of Los Angeles 
 Dominic Holzhaus, Principal Deputy City Attorney, City of Long Beach 
 Joy Crose, Assistant General Counsel, City of Los Angeles, Harbor Division 
 Barry Wallerstein, Executive Officer, SCAQMD 
 Henry Hogo, Assistant Deputy Executive Officer, SCAQMD 
 Peter Greenwald, Senior Policy Advisor, SCAQMD 
 Randall Pasek, Planning and Rules Manager, SCAQMD 
 Veera Tyagi, Deputy District Counsel, SCAQMD 
 Richard Corey, Executive Officer, CARB 
 Cynthia Marvin, Division Chief, Stationary Source Division, CARB 
 Doug Ito, Chief, Freight Transportation Branch, CARB 
 Jared Blumenfeld, Administrator, U.S. EPA, Region 9 
 Deborah Jordan, Director, Air Division,  U.S. EPA, Region 9 
 Elizabeth Adams, Deputy Director, U.S. EPA, Region 9 



 

August 21, 2013 
 

 

 

 

VIA ELECTRONIC MAIL - bradlein@aqmd.gov 
VIA FACSIMILE - (909) 396-3324 
 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, CA 91765-4178 

 

Re: Notice of Preparation and Initial Study 
Proposed Rule 4001:  “Backstop to Ensure AQMP Emission Targets Are Met 
At Commercial Marine Ports” 

SCAQMD File No. 0722013BAR 
SCH No.  2013071072 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed 
Environmental Assessment 

Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

We appreciate this opportunity to submit comments on the Notice of Preparation 
(“NOP”) and the accompanying Initial Study prepared in connection with the District’s 
consideration of the proposed project entitled “Rule 4001: Backstop to Ensure AQMP Emission 
Targets Are Met At Commercial Marine Ports” (the “Project”) on behalf of the City of Long 
Beach acting by and through its Harbor Department (referred to herein as “COLB”) and the City 
of Los Angeles acting by and through its Harbor Department (“COLA”, collectively with COLB, 
the “Cities”). 

As environmental leaders nationwide, the Cities have achieved tremendous success in 
obtaining substantial emissions reductions from their joint San Pedro Bay Ports Clean Air Action 
Plan (“CAAP”) and other air quality measures implemented under the Cities’ initiatives.  The 
Cities continue to be supportive of projects and programs that are intended to contribute to 
improvement of air quality and promote other environmental values.  However, the Cities must 
fundamentally disagree with the District’s current proposal to unnecessarily convert an effective 
voluntary plan, built on multi-agency and industry cooperation, into potentially punitive 
regulations imposed unlawfully on the Cities.  The Cities have previously sought to make the 
District aware of the serious concerns and objections to this approach.  The Cities incorporate by 
reference their previous comments on the 2012 Air Quality Management Plan (“AQMP”) 
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Measure IND-01 Backstop Measure for Indirect Sources of Emissions from Ports and Port-
Related Facilities (“Measure IND-01”) as comments on the proposed Project.  The Cities’ 
comments on Measure IND-01 are Attachment “A” to this letter. 

We are also mindful that the California Environmental Quality Act (“CEQA”) calls for 
public review, critical evaluation, and comment on the scope of the environmental review to be 
conducted prior to approval of proposed projects.  Such review and critique is particularly 
important where, as here, it is anticipated that the proposed Project will have substantial impacts 
on and conflict with the authorities of other public agencies.  Thorough identification of the 
proposed Project, and candid disclosure of all phases of the Project and their potential impacts, is 
essential to assure that the proposed Project will be planned and implemented in conformity with 
established community plans and policies, and that environmental review is conducted with full 
consideration of all potentially significant environmental impacts, mitigation measures, and 
alternatives.  In addition, it will be important to consider the impacts of the proposed Project on 
the San Pedro Bay Ports’ communities, missions, facilities, and operations.  The District must 
therefore provide a meaningful opportunity for informed public review of and comment on a 
well-defined project. 

In that context, we respectfully submit the following comments regarding the NOP for 
this “Project” as well as questions, concerns and objections related to the omissions of critical 
information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s NOP. 

A. General Comments on the Initial Study 

While we recognize the effort that has gone into preparation of the current Initial Study, it 
is apparent that the Initial Study does not provide the information, evidence, or analysis required 
under CEQA.  The Initial Study thus fails to fulfill its critical role as mandated by CEQA in 
educating the public generally, other affected regulatory agencies and governments, such as the 
Cities, or the officials and Board of the District, as to the potential environmental significance 
and impacts of the proposed Project. 

The necessary contents for an adequate initial study are described in the CEQA 
Guidelines (14 C.C.R. §15063, subd. (d)).  An initial study must “contain in brief form: 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting; 

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . . ; 
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(4) A discussion of ways to mitigate the significant effects identified, if any; 

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls; 

(6) The name of the person or persons who prepared or participated in the initial 
study.” 

An initial study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or project 
approval.  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, [invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”].) 

It is therefore respectfully urged that the Initial Study (and the related NOP) be revised, 
corrected, and recirculated for public review and comment before the District proceeds with any 
further action or EA in connection with the proposed Project. 

The CEQA Guidelines contemplate that an initial study is to be used in defining the 
scope of environmental review (Guidelines, Sections 15006(d), 15063(a), 15143).  However, as a 
result of the omissions, open questions, and deficiencies in the Initial Study as noted below, it 
appears to have unduly narrowed the District’s proposed scope of environmental assessment, and 
to have caused the NOP to erroneously exclude critical issues and topics from the proposed 
scope of the EA. 

The comments on the current Initial Study included in this letter are organized in the 
same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
followed by comments on “Chapter 2 – Environmental Checklist.”  The comments are limited to 
those matters that appear in the current version of the Initial Study, and we reserve the right to 
provide further comments in the event that additional or different information about the proposed 
Project becomes available, or the District provides a revised and CEQA-compliant Initial Study. 

B. Request for Revision of NOP and Re-Circulation of Revised NOP/IS To 
Include a Legally-Adequate “Project” Description and Text of Proposed 
Rule 4001 

It is essential that the NOP and the Initial Study be revised to include an adequate 
“project description” including the text of the proposed Rule that is the “project” before the 
public, or the Cities, can be expected to provide comments and input. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed the very same concern over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
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Final Program EIR, the District stated: “The exact impacts resulting from the particular methods 
that will be used under Control Measure IND-01 can only be determined in the future as the 
measure is developed into a rule or regulation and adopted.”  The District also committed, in its 
response to the same comment #5-4 in the AQMP Final Program EIR, that “further details 
regarding the future requirements [a Rule implementing Control Measure IND-01] will be 
determined more appropriately during the rule development process.”   

The District has already commenced the rule development process.  However, it has not 
yet provided even a draft of the proposed Rule 4001.  To the contrary, at a public meeting held 
on August 8, 2013, the District’s staff announced that the Rule will be developed after various 
public meetings with a “Rule 4001 working group,” with a goal of releasing a draft of the Rule 
on August 28, 2013.  Such a deferred release date for the “draft” of the proposed Rule would be 
one week after the deadline for comments on this NOP.  The details and text of the promised 
Rule must be developed and disclosed before the “particular methods” and “exact impacts” 
anticipated may be analyzed or the subject of comment.  Accordingly, it is still not possible for 
the District to proceed with appropriate project-level CEQA review or to issue an accurate 
NOP/IS at this stage if the details of proposed Rule 4001 are under development. 

It is necessary that the current NOP and Initial Study be revised to include a revised 
“Project” Description, to incorporate the text of the draft Rule 4001 in detail, and to recirculate 
the revised documents for public review.  A new set of public meetings, including a new 
“scoping meeting” should be scheduled to provide the public with sufficient time and 
opportunity to comment on the scope and adequacy of the revised NOP/IS. 

C. Comments on the Initial Study 

1. Chapter 1 of the Initial Study -- Inadequate “Project” Description 

(a) Deficient “Project” Description – In General 

The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.  
The absence of such a clear description of the proposed Project inherently prevents the Initial 
Study from facilitating meaningful review and analysis of the proposed Rule 4001, and violates 
the requirements of CEQA.  (See, e.g., CEQA Guidelines, Section 15124; Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.) 

The Initial Study does not include or even describe the text of the proposed Rule that is 
supposed to be the “Project.”  The section of the Initial Study that purports to “describe” the 
Project, “PR 4001,” includes nothing more than summaries of “key concepts provided in the 
2012 AQMP Control Measure IND- 01.”  Those summaries and “concepts” are insufficient to 
describe the Project itself, and prevent effective public review and comment.  Moreover, since 
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the 2012 AQMP Control Measure IND- 01 has already been adopted, it is perplexing that the 
District would use that measure as a substitute for the Project description. 

The Initial Study does not provide a description of how the proposed Rule would work.  
It fails to describe reasonably foreseeable activities or actions of other agencies in response to or 
associated with the proposed Rule.  This Initial Study suggests, instead, that the intent of 
proposed Rule 4001 would be to delegate the District’s responsibilities for regulating or reducing 
emissions of NOx, SOx, and PM2.5 air emissions to other agencies, specifically the public 
officials governing the ports of Long Beach and Los Angeles, and appears to imply that any 
informed public discussion and environmental review on this course of action be deferred until 
those other agencies attempt to “comply” with the District’s proposed, but unarticulated, new 
Rule 4001 at some point in the future.  Such an approach, however, is inconsistent with, and in 
violation of, many fundamental rules and policies required by CEQA (e.g., failure to identify and 
analyze the whole of the project, improper project “segmentation,” improper deferral of impact 
analysis and mitigation, failure to identify and evaluation project alternatives, etc.). 

The importance of providing an accurate and informative project description in an Initial 
Study was re-emphasized in Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 267, emph. 
added: 

“The initial study must include a description of the project.” (City of 
Redlands, supra, 96 Cal.App.4th at pp. 405–406, fns. omitted.) “Where an agency 
fails to provide an accurate project description, or fails to gather information and 
undertake an adequate environmental analysis in its initial study, a negative 
declaration is inappropriate. [Citation.] An accurate and complete project 
description is necessary to fully evaluate the project's potential environmental 
effects. [Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.) 

“The scope of the environmental review conducted for the initial study must 
include the entire project.” (Tuolumne County Citizens for Responsible Growth, 
Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1222.) Thus, a correct 
determination of the nature and scope of the project is a critical step in complying 
with the mandates of CEQA. (Tuolumne County Citizens, supra, at p. 1222.) 

The Initial Study currently falls far short of these requirements in describing the proposed 
Project, and thus falls equally short of serving the “public awareness” purposes described above 
and mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency's action.  
(Silveira  v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.) 
“Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal's benefit against its environmental cost, 
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consider mitigation measures, assess the advantage of terminating the 
proposal . . . and weigh other alternatives in the balance.”  (County of Inyo v. City 
of Los Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 407–
408.) 

The Initial Study (p. 1-5) indicates that “the approaches and concepts considered in this 
NOP/IS may be subject to change” based on comments from the working group.  In light of the 
District’s initiative in forming a “working group” of interested participants to help formulate the 
proposed Rule, and thereby provide an actual “project description,” it would be more appropriate 
to undertake CEQA analysis and compliance after the actual Rule is developed.  Furthermore, it 
is premature for the District to assume or conclude that any changes received from the working 
group as well as comments received relative to this NOP/IS will all be within the scope of the 
analysis in the NOP/IS. 

In brief, the NOP/IS erroneously limits the scope of the analysis and inherently calls for 
impermissible speculation or impossible prescience on the part of the Cities or other members of 
the concerned public to undertake effective analysis of the proposed Project, or to provide 
meaningful comments as to the scope of review of the Project, until and unless the District 
provides an adequate description of the “Project.” 

(b) Specific Comments and Questions re “Project Description” 
and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

The Introduction states, in the first sentence of the third paragraph on page 1-1, that 
Control Measure IND-01 “...does not call for additional emission reductions beyond those 
realized with existing regulations and emission reductions programs implemented at the Ports to 
date.”  This is an untrue statement.  The CAAP is only a planning document which specifically 
provides for discretionary future decisions to be made regarding implementation by each of the 
Cities’ respective Board of Harbor Commissioners, and resolution adopting the CAAP update 
states:  “The CAAP is a living document intended to establish a process to develop solutions, not 
a static document binding the Ports to particular future actions….The CAAP is a planning 
document that identifies goals and potential implementation strategies to guide further actions, 
and as such does not constrain the discretion of either Board of Harbor Commissioners with 
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respect to any particular action.”1  Not all individual Board actions that may be required in order 
to achieve the CAAP’s goals and activities have been adopted, many of which goals were stretch 
targets with uncertainty as to whether they could be achieved.  Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future actions that create potentially-conflicting 
authorities between the District, as regulator, and the Cities, as independent governmental 
agencies regulated by the District, so as to force the Cities to exercise their discretionary police 
power authority in a particular way.  The Constitution does not permit such usurpation of the 
Cities’ authority. 

The Introduction states, in the last paragraph beginning on Page 1-1, that the emission 
targets for port-related sources are those assumed in the 2012 AQMP emissions inventory.  The 
Cities raised questions during the Measure IND-01 adoption process regarding the District’s 
calculation of these targets, which are different from the emissions targets set under the CAAP. 
Although the specific emission targets of the proposed Project do not appear at all in the NOP 
(which omission itself is a defect), the District has verbally advised the Cities and a working 
group on August 8, 2013, that the Rule will be such as to be triggered on set emission targets for 
2014 and 2019.  Those comments, however, left the Cities and working group participants with 
many questions about how the District set the emissions inventory, particularly for 2019, which 
was not in the CAAP.  These examples are provided to illustrate that the NOP’s description of 
the proposed Rule is not only flawed but missing altogether. 

P. 1-3 - Project Location 

The Initial Study provides no finite “project location.”  It describes the District’s 
jurisdictional boundaries.  It then states that “PR 4001 would apply to POLA and POLB, both of 
which are located within Los Angeles County.”  It is unclear if this was an attempt to state that 
the Project location would be Harbor Districts of the Cities.  The lack of clarity regarding the 
Project location is further compounded by the Rule’s reference to “sources not entering Port 
properties.”  During the August 14th Scoping Meeting, Mr. Hogo attempted to clarify this 
reference by referencing an undefined area outside of but near the two Harbor Districts.  
Unfortunately, Mr. Hogo’s statement did not clarify the proposed Project’s location. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the Harbor Districts of the Cities?  It is unclear from this description whether 
the Project may have impacts or foreseeably result in actions being taken outside these Harbor 
Districts.  This may have jurisdictional implications which cannot be evaluated without 
additional information. 

                                                 
1 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the 
City of Los Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor 
Commissioners of the City of Long Beach on November 22, 2010. 
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Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in the 
Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-4 – Project Background 

The Initial Study’s description of the “Project Background” implies that the two Cities’ 
ports themselves actually conduct cargo operations.  For example, the text states that the COLA 
“serves approximately 80 shipping companies.”  This illustrates a fundamental lack of 
understanding by the District of how ports work. There are two types of business models of 
ports: some are “operating ports,” that conduct cargo operations directly, such as the Port of 
Charleston, South Carolina and some are “landlord ports,” such as the Ports of Los Angeles and 
Long Beach, that merely lease wharves and land to operators who conduct cargo operations. 

The Ports of Los Angeles and Long Beach are not, “the single largest fixed source of air 
pollution in Southern California.”  The EA should clarify that the referenced sources of air 
emissions are the vehicles, engines, ships, trains, trucks and other cargo-moving equipment 
operated by distinct tenants, users, and visitors of the ports, not the Harbor Districts or the Cities. 

P. 1-5 – Legal Authority for PR 4001 

The Initial Study suggests that if the (unspecified) “backstop measure” that would be 
mandated under PR 4001 “becomes effective,” then the new Rule would require the Cities to 
take (unspecified) action “to develop and implement plans to get back on track” regarding 
attainment of emissions targets.  Under what legal authority does the District believe that its 
proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and the 
Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular ways to 
achieve District objectives? 

Measure IND-01 was prominently referred to as an “indirect source rule.”  The current 
general references to proposed Rule 4001 in the NOP/IS have lost all mention of an “indirect 
source rule.”  However, the references to proposed Rule 4001 do not cite to any authority the 
District is relying on for its processing of the proposed Rule.  This should be corrected so that the 
public can comment on whatever legal authority may be invoked by the District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?  If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not permitted 
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to do indirectly that which they are prohibited from doing directly]; Graber v. City of Upland 
(2002) 99 Cal.App.4th 424, 434 [same].) 

P. 1-5 – Call for Cities to Regulate Off-Site “Sources” 

The Initial Study indicates that the District will be inviting and considering proposals, as 
part of this “Project,” regarding potential measures for the Cities to adopt and implement to try to 
reduce emission from sources not entering onto port properties.  What does this mean?  What 
legal authority might the Cities have to try to regulate off-site sources that do not come within the 
jurisdiction of the respective Harbor Commissions?  (Municipal police power authority may 
generally be exercised only within the territorial boundaries of their jurisdiction, and the Boards 
of Harbor Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off-
site “sources?” 

Until such options are identified, shown to be legally authorized and technically feasible, 
how can the CEQA analysis for proposed Rule 4001 be undertaken? 

P. 1-6 – First Bullet – Imposing “Requirements” on the Cities? 

The Initial Study indicates that if proposed Rule 4001 becomes effective the Cities 
“would be required to submit an emissions reduction plan to address the emissions reduction 
shortfall.” 

As noted above, this raises questions as to the intent and legal authority behind the Rule.  
Has the District identified legal authority for a rule that would require other governmental 
agencies (the Boards of Harbor Commissioners for the respective Cities) to exercise their 
legislative discretion/authority in any particular manner?  Does the District intend to reserve to 
itself some authority to approve or disapprove any such plans submitted by the Cities? 

What is the consequence of disapproval by the District? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

P. 1-6 – Second Bullet -- Funding 

This bullet point implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.  Would 
such funding be provided by the District?  What other “funding” sources are contemplated?  Will 
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there be constitutional or common law “gift of public funds” restrictions on funding imposed on 
the Cities for activities under their CAAP if Rule 4001 makes CAAP compliance a potential state 
or even federal regulation? 

Are the Cities expected to fund these programs from Tidelands Funds?  By what 
authority may the Harbor Commissioners impose taxes, assessments, and charges on users of the 
Harbor Districts, given the restrictions of various state laws, including, among others, 
Proposition 26? 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority or feasibility raises more questions than it answers.  
Whatever types of “emissions reduction plans” may be anticipated by proposed Rule 4001 
should identified by the District in the NOP/IS so that the feasibility and legality of such 
approaches can be evaluated as part of the environmental assessment for the Project. 

Pp. 1-6 – 1-7  -- Technology Overview/Implementation Strategies 

This refers to some emission reduction strategies included in the CAAP, but the Initial 
Study does not explain how these may relate to proposed Rule 4001, or whether they should be 
considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff change” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant program.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Pp. 1-10 – 1-11  -- Imposition of “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.”  
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 
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Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.  Moreover, if there were to be a 
“shortfall” in attaining the targets, it could well be due to factors not caused or controlled by the 
Cities, and not due to any actions or derelictions on the part of the Cities or their tenants or users. 

Other issues:  How would a “shortfall” be measured or determined?  Would any such 
“shortfall” be allocated to sources or causes bearing some actual responsibility for the lack of 
attainment?   How would it be “allocated” between the Cities?  Would 
uncontrollable/unforeseeable factors resulting in all or part of a shortfall be excluded from 
whatever obligation may be imposed on the Cities? 

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

Footnote 6 (on page 1-11)  

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

P. 1-11 -- Technologies 

The EA should be expanded to address the legal, technological and economic feasibility 
of the seven bulleted items listed in this section. 

P. 1-12 -- Alternatives 

No alternatives have been identified for study in the NOP/IS.  Instead, it merely commits 
the District to “discuss and compare alternatives” in the future, as part of the Draft EA. 

It also suggests the District is looking to the public or other agencies to identify 
“alternatives” during the scoping process.  As previously explained however, how can 
alternatives realistically be suggested when the Project itself has not been identified or 
described? 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
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regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001. In particular, an analysis should be conducted of the grant funding that 
would be available under the No Project Alternative that would not be available if the proposed 
Project constitutes regulation, and the environmental impact if grant funding necessary to make 
certain actions economically feasible is no longer available under the proposed Project.  If the 
District’s position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 

In light of the technical complexities of the issues and the ambiguities as to what the 
District is actually seeking to accomplish by way of proposed Rule 4001, it seems unreasonable 
to expect others to develop the project alternatives.  One suggested alternative would be for the  
District to formulate its own “backstop” measures and strategies for addressing any shortfall in 
emission reduction targets, relying on the District legal authority, expertise and resources, rather 
than pursuing proposed Rule 4001, which appears to be an attempt to rely upon presumed 
authority of the Cities.  Another suggested alternative would be, the memorandum of 
understanding approach that was suggested by the Cities and proposed by staff as an alternative 
to Measure IND-01. 

(c) Other Comments on Chapter 1 - “Project Description” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project.   

While the CEQA Guidelines do not specially define “environmental setting” with regard 
to an initial study, they do explain, in regard to EIR preparation, that the “environmental setting” 
must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced, from both a local and regional perspective. This environmental setting will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.”  (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and ‘the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The Initial Study here improperly fails to describe “the entire Project” and fails to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails to address or to provide information and analysis 
relating to the environmental impacts of the anticipated “subsequent approvals,” “discretionary 
permits” and amendments to the Cities’ plans and regulations that appear to be proposed as parts 
of the Project, or the physical environmental effects of social or economic impacts that may 
result from those anticipated and apparently necessary changes in land use regulations.”   
(Guidelines § 15063.)  Such anticipated and intended actions by other governmental agencies 
thus appear to be part of this Project, and must be identified and evaluated in the Project EA, 
along with their potential impacts.  As such, we reiterate our prior comment on the Draft 2012 
AQMP Program EIR dated October 22, 2012 where it is stated that the District has failed to fully 
disclose the details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA 
analysis.   

Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.  Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 
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Communities for a Better Environment v. South Coast Air Quality Management District (2010) 
48 Cal.4th 310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)   The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used.  
In many places the Initial Study compares the anticipated “impacts” of adopting proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (8/5/2013,  No. S202828) ___ Cal.4th ___, indicates 
that the baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”  (Slip 
Opinion, p. 11), it does not detract from the rule that the Initial Study must accurately and 
consistently describe the baseline being used.  Nor does it permit the use of “future conditions” 
in the absence of a showing of unusual circumstances.  The Initial Study in this case does 
neither. 

For each of these fundamental reasons, the NOP/IS should be rescinded in order that it 
may be revised, completed and corrected to meet CEQA requirements. 

2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments and Questions on the Environmental 
Checklist 

The NOP/IS apparently relied on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the 
(inadequately-described) Project is adopted and implemented.  This is insufficient under CEQA, 
and under the District’s own rules.  (SCAQMD Rule 110; City of Redlands, supra, 96 
Cal.App.4th at 408-09; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296).  
Furthermore, it is contrary to the District’s response to comment #5-4 in the Final Program EIR, 
which indicates that “[t]he exact impacts resulting from the particular methods that will be used 
under Control Measure IND-01 can only be determined in the future as the measure is developed 
into a rule or regulation and adopted.” 
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The NOP/IS currently indicates that the scope of the proposed EA for this “Project” will 
be limited to the six topics listed at p. 2-2.  Compliance with CEQA, however, would require not 
only a new and corrected Initial Study, providing an adequate “Project description” but also a 
more comprehensive EA that addressed additional areas of potentially significant impact, 
including (without limitation): (1) Aesthetics, (2) Biological Resources, (3) Cultural Resources, 
(4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) broadened evaluation of 
potential impacts and issues in the areas of Energy, Hazards and Hazardous Materials, Air 
Quality, and Transportation and Traffic. 

Unless and until those areas are more fully addressed, the NOP/IS appears to improperly 
limit the scope of the proposed EA, and to erroneously exclude areas requiring further 
assessment. 

(b) Specific Comments and Questions on the Environmental 
Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 

More specific questions and comments follow: 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted on page 1-4 regarding Cities 
being the source of emissions.  The geographic location itself does not produce emissions.  It is 
the users of the area that produce impacts.   The users of the two ports are the owners and 
operators of the ships, trains, trucks and equipment which the District targets as the sources of 
emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed by the District’s 2012 AQMP] may be contingent upon the Ports taking and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Second Paragraph, Last Sentence:  Same comment as page 1-5. 
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Third Paragraph.  The NOP/IS states that the checklist responses focus on “the above 
mentioned actions.”  This is extremely vague.  Is the reference intended to be the items 
referenced in the paragraph immediately above, or in the earlier pages? 

Identification of precisely what measures are being assumed or proposed in proposed 
Rule 4001 is essential to being able to review the Initial Study. 

Aesthetics  -- P. 2-5 

Discussion of I a), b) and c).  The Initial Study suggests that “because PR 4001 would 
implement IND-01” the District may simply assume that this Project would not be expected to 
generate significant adverse aesthetics impacts.  However, given that the measures that would be 
used to implement IND-01 are not identified, the Initial Study does not provide evidence to 
demonstrate that proposed Rule 4001 has no potential for impact.  To the contrary, the Initial 
Study admits that “PR 4001 will primarily affect operations at two ports” and but then simply 
assumes from the industrial and commercial zoning of the Harbor Districts that there could not 
be a potential for impacts on “scenic vistas” nor any potential degradation of the visual character 
of the areas around the Harbor Districts. 

The Initial Study fails to describe the environmental setting and include any evidence or 
analysis to support its assumption that whatever is done to implement proposed Rule 4001 would 
“likely easily blend in” with the surrounding activities, especially since what would be done to 
implement the Rule is not yet known.  Specifically, the Initial Study fails to identify or even 
describe known visual resources such as John S. Gibson Boulevard, Harbor Boulevard, and the 
Vincent Thomas Bridge, all of which are designated as local scenic highways in the San Pedro 
and Wilmington-Harbor City Community Plans.  There are many historic and cultural resources, 
both listed and found eligible for listing through surveys, that contribute to the visual setting and 
character of the Harbor Districts and if modified, through obstruction, alteration, or demolition 
could have a negative aesthetic impact.  Without a clearly defined project, project location, or 
description of the environmental setting, it is not possible to conclude that any port modifications 
will have little or no noticeable effect on adjacent areas and would blend in with the visual 
setting. 

The Initial Study indicates that “Control devices may include hoods or bonnets on ship 
exhaust stacks to capture emissions and are expected to be as high as 80 feet (POLB, 2006)” and 
concludes that “these control devices would be similar to other structures used within the heavily 
industrialized portions of the Ports…”  First, the “POLB” citation is missing in the list of 
references.  Second, it is speculative and erroneous to assume that control devices as high as 80 
feet would have “no visual impact” without knowing the location, dimensions, color scheme or 
critical viewpoints.  No such analysis has been considered here and the impact is dismissed with 
no evidence to support the conclusion. 
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The last sentence of the first paragraph (on p. 2-6; I. d) suggests there are no residential 
areas “next to” the Harbor Districts, and thus the Initial Study may dispense with analysis of 
light and glare impacts.  It is evident however that was an inaccurate assumption given the 
residential communities of San Pedro, Wilmington and Long Beach located adjacent to the 
Harbor Districts.  This is also contradictory to the description of surrounding land uses and 
setting on page 2-1 which indicates “potentially residential.”   

The Initial Study further errs by dispensing with environmental analysis or evidence, 
simply because of the (assumed) beneficial air quality goals of proposed Rule 4001.  The law is 
clear that environmentally “benign” objectives for a project do not excuse non-compliance with 
CEQA and do not justify reliance on assumptions in lieu of evidence to demonstrate the absence 
of potential impacts.  See, e.g., California Farm Bureau v. California Wildlife Conservation 
Board (2006) 143 Cal.App.4th 173, 196, emph. added [State environmental agency violated 
CEQA by exempting environmentally beneficial habitat project from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the 
environment are immune from environmental review. [Citations.]” (Davidon 
Homes, supra, 54 Cal.App.4th 106, at p. 119; see, e.g., Dunn-Edwards Corp. v. 
Bay Area Air Quality Management Dist. (1992) 9 Cal.App.4th 644 (disapproved 
on other grounds in Western States Petroleum Assn. v. Superior Court, supra, 9 
Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

This topic should not be dismissed.  Given the nature of proposed Rule 4001, it cannot be 
determined that its implementation would have no impact on aesthetics.  The EA therefore 
should include “Aesthetics” as a potentially impacted area of study. 

Air Quality  -- P. 2-11, Discussion 

In the first paragraph (p. 2-11), last sentence, the stated assumption is speculative given 
there is no information about what physical changes to the environment proposed Rule 4001 will 
entail.  There is no evidence to support the assumption in the Initial Study that proposed 
Rule 4001 would be identical to Measure IND -01 or have identical (previously-studied) impacts 
on air quality. 

P. 2-11, III.a 

The first paragraph, last sentence, again raises the question of why it should become the 
obligation of the Cities to take actions on their own to fulfill the obligations of the District for 
reaching emissions reductions targets?  What is the legal authority for this shifting (or 
delegation) of the District’s air quality responsibility? 
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In the second paragraph, the Initial Study relies on an assumption that “the Port” would 
be installing control equipment.  Again, this erroneously confuses the Harbor Departments of the 
Cities with the operators of vessels, vehicles, and equipment.  The Harbor Boards serve as 
trustees of tideland assets. 

The conclusion in this section assumes that the undefined strategies and approaches 
suggested in conceptual description of proposed Rule 4001 will be successful.  That is dependent 
on the feasibility of the approaches, which must be identified and assessed.  Therefore, this topic 
should be analyzed in the EA. 

P. 2-12, III.b, c, and g 

Given the total lack of information regarding what proposed Rule 4001 would entail and 
whether it’s implementation is feasible, it is premature to assess impacts in this category.  These 
details must be provided and these topics should also be identified and assessed in the EA. 

P. 2-13, III.e 

There is no factual basis in the Initial Study upon which to conclude that implementation 
of proposed Rule 4001 would not create any odor issues and therefore need not be studied.  It is 
premature to dismiss this area of analysis given the lack of information currently available 
regarding the Project. Furthermore, the Initial Study analysis only applies to construction odors 
and ignores any potential odors that may occur during long-term operations. 

The NOP should be amended to make clear that at least these additional areas of potential 
impacts on air quality should also be identified and assessed in the EA. 

Biological Resources – P. 2-14 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to biological resources, including least terns and migratory birds. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on biological resources. 

Cultural Resources – P. 2-16 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to cultural resources.  Not all areas within the Harbor Districts are devoid of cultural 
resources or have cultural resources that have been previously disturbed, as concluded in the 
Initial Study on page 2-18 in section V(b), (c), and (d).  There are known recorded historic and 
prehistoric sites throughout the Harbor Districts.  For example, see COLA’s website at 
http://www.portoflosangeles.org/idx_history.asp.  Without knowing the location and extent of 
ground disturbance from possible construction activities associated with proposed Rule 4001, it 
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is speculative to assume that no significant adverse cultural resources impacts are expected from 
implementing proposed Rule 4001.  The conclusion in the Initial Study is unsupported and lacks 
evidence or facts to support the findings. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on cultural resources. 

Energy – P. 2-18 

The Initial Study section VI(c) must be expanded to also consider and analyze the shift 
from fossil fuels to alternative fuels or electrical powered technologies and increased reliance on 
such alternative fuels or electricity such that sufficient supply and emergency storage would be 
required in the event of a major disaster.  Also, some types of emissions control measures, 
facilities, or technologies contemplated by the Project could increase or shift demand for 
different types of energy or fuel usage.  Although “risk of upset” is not considered in the Initial 
Study checklist, it should be cross referenced here and addressed in the Hazards section of the 
Initial Study. 

The scope of the proposed EA should be expanded to include this additional analysis. 

Hazards and Hazardous Materials – P. 2-24 

The Initial Study section VIII(f) must be expanded to also consider and analyze the 
increased reliance on alternative fuels or electrical powered technologies that would require 
sufficient supply and emergency storage in the event of a major disaster.  Although interference 
with emergency response plans was marginally addressed in this section, “risk of upset” is not 
considered in the Initial Study checklist.   

The scope of the proposed EA should be expanded to include this additional analysis. 

Land Use and Planning – P. 2-34 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
inconsistencies between the proposed Project and the existing and applicable land use plans and 
policies. 

The Initial Study erroneously claims that “there are no provisions in PR 4001 that would 
affect land use plans, policies, or regulations.”  (P. 2-34.)  The Initial Study does not support that 
conclusion with any substantial evidence. 

First, the NOP/IS fails to identify any of “the provisions of PR 4001” so the statement 
cannot be supported or evaluated. 
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Second, and more importantly, however, the Initial Study repeatedly references 
“implementation strategies,” “plans” and other new measures that it anticipates the Cities will be 
required to enact if proposed Rule 4001 becomes effective.  Presumably this is because of 
inconsistencies between the existing plans and policies and the requirements of the new Rule.  
(See, e.g., pages 1-6 through 1-11.)  The measures contemplated in the Initial Study include the 
adoption of new “regulatory requirements,” new “impact fees” on the movement of cargo or 
sources, and changing the tariffs for use of the Harbor Districts – all of which would cause at 
least potential “conflicts” with applicable plans and policies.  (Cf., Orinda Ass’n v. Board of 
Supervisors (1986) 182 Cal.App.3d 1145, 1169 [the CEQA requirements for initial study 
examination of non-conformity with existing land use plans are intended to allow lead agency to 
modify the Project to avoid inconsistencies with existing plans – not vice versa].) 

Third, the Initial Study itself acknowledges that the Project is anticipated to cause 
“potentially significant impacts” or conflicts with “an applicable plan ... for the performance of 
the circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Fourth, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

Fifth, the proposed Rule is apparently structured in a way that would impermissibly usurp 
the (non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 

The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).) 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project-
related subsequent amendments to the Cities’ plans, policies, and other land use regulations.  
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
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project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

Noise – P. 2-36 

The NOP/IS acknowledges that approval of the Project and “triggering” of the PR 4001 
could result in the construction or installation of new control equipment.  The Initial Study 
improperly dismisses the potential noise impacts from such work as “not expected to be in 
excess of current operations.”  There is no substantial evidence in the Initial Study to justify such 
assumptions. 

Similarly, there is no evidence cited in the Initial Study to support its further assumption 
that additional permanent noise impacts anticipated from the operations of new control 
equipment would not “substantially increase ambient operational noise levels in the area.” 

This section of the Initial Study is littered with mere “expectations” unsupported by any 
evidence regarding the magnitude of new noise impacts, even though such new impacts are 
anticipated by the Initial Study.  Nor is there any analysis of the potential for significant adverse 
impacts from new noise generators related to the Project. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding these anticipated new noise impacts, 
alternatives, and possible mitigation measures. 

Public Services – P. 2-39 

The Initial Study assumes that the Project would not generate any increased need for 
public services.  However, the Initial Study does not provide any substantial evidence to support 
its assumptions regarding the “absence of impact” on additional public services or facilities. 

The Initial Study should be expanded to address potential impacts that may arise from the 
increased “diversion” of existing “dirty” vehicles and vessels into solid waste sites if proposed 
Rule 4001 is triggered. 
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Transportation and Traffic – P. 2-44 

The Initial Study fails to adequately describe and analyze potential impacts to rail and 
marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car or 
air traffic is substantially altered” on page 2-45.  The Initial Study erroneously considers only 
vehicular traffic impacts to local roadways. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding potential impacts to rail and marine vessel 
traffic. 

Socioeconomics Analysis 

The EA needs to include a broad-based analysis of the socioeconomic effects of the 
proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064(e) and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd 433, 445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, businesses and operations that while located 
outside of the Harbor Districts are dependent upon the flow of cargo for their continued 
operations. 

Too-Narrowly “Focused” Environmental Review 

We note in closing that the Initial Study appears to reflect a preliminary decision to 
conduct less-than-full disclosure or environmental review of the proposed Project.  Although the 
Initial Study concludes that “the proposed Project may have a significant effect on the 
environment and an Environmental Assessment will be required,” it nevertheless appears that 
environmental review in the admittedly-required EA is proposed to be curtailed and “focused” 
on just the six topics listed in the current the NOP.  One obvious indication of this is the 
miniscule list of references that were relied upon to support the Initial Study analysis; the list is 
limited to three sources. 

It is respectfully submitted that such an approach would be too narrow and not in 
conformance with the requirements of CEQA, or with the District’s own policies and rules for 
environmental analysis.  While the CEQA Guidelines call for emphasis and “focus” on the 
significant environmental impacts of the Project, the authority to use such focus is misapplied in 
the Initial Study.  For example, CEQA Guideline § 15143 explains that such focus may be used 
to limit the analysis in an EIR [or, in this case, EA] only as to such impacts that the Initial Study 
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properly shows to be clearly insignificant and unlikely to occur  (i.e., “effects dismissed in an 
Initial Study as clearly insignificant and unlikely to occur need not be discussed further in the 
EIR...”). 

The NOP/IS here, by contrast, appears to exclude from consideration in the EA numerous 
effects that it has not shown to be “clearly insignificant and unlikely to occur.” 

D. Conclusion 

The current version of the NOP/IS fails to adequately describe the “Project” thereby 
thwarting effective public review and comment on proposed Rule 4001.  The Initial Study must 
therefore be revised, corrected, and re-circulated with all of the descriptions and other content 
required by CEQA. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed, and that environmental review will be limited in a way that erroneously fails 
to provide the relevant decision-makers, affected public agencies, residents and the public 
generally with sufficient evidence and analysis of all anticipated and potential impacts from the 
Project as a whole, or of all potentially feasible mitigation measures or appropriate Project 
alternatives as required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.  We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency.  
For the COLB, the contact persons are as follows: 

 
Heather Tomley 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 
(562) 283-7100 
e-mail: heather.tomley@polb.com 
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With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 
 
M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 
 
David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, #3000 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
 
With a copy to: 
 
Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 
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July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 









 

 

 
 
 
 
August 30, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Comments on the Draft 2012 Air Quality Management Plan  
 
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to serve on 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management 
Plan (AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have a proven 
leadership record of developing and implementing appropriate and effective strategies that have 
resulted in the port-related goods movement industry’s achievement of real and dramatic 
emissions reductions.  Although the Ports do not own or control the emission sources, the Ports 
have worked cooperatively with business operators in the port area and the air quality regulatory 
agencies (i.e. Environmental Protection Agency, California Air Resources Board, and AQMD) to 
help the port industry reduce its fair share of air quality impacts to the region from port-related 
operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and the 
associated San Pedro Bay Standards.  As a result, between 2005 and 2011 emissions from 
port-related sources were reduced by 73 percent for diesel particulate matter (DPM) and by 
50 percent for nitrogen oxides (NOx).  The Ports’ San Pedro Bay Standards for 2014 established 
goals to reduce port-related DPM by 72 percent and NOx by 22 percent.  Therefore, as a result of 
implementation of aggressive actions by the port industry, port-related emission reductions have 
exceeded our goals several years ahead of schedule. 
 
While we  remain a committed partner in the effort to improve air quality in the region, we have 
significant concerns with several proposed control measures in the Draft 2012 AQMP that 
improperly misclassify the Ports as “stationary sources” or “indirect sources” under AQMP 
Stationary Source measures, or as “implementing agencies” of specific AQMP mobile source 
measures.  In particular, the proposed Stationary Source Measure IND-01, “Backstop Measures 
for Indirect Sources of Emissions from Ports and Port-Related Sources” contains many legal 
flaws, as explained in greater detail below, and inappropriately proposes to impose enforcement 
actions on the Ports for emissions generated by emissions sources that the Ports do not own,  
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operate, or control, which is counterproductive to the cooperative relationship that our agencies 
have established since we began working together on the voluntary CAAP in 2006.   
 
This letter provides the Ports’ specific comments on the control measures in the Draft 2012 
AQMP that we believe must be addressed prior to finalization and adoption by your agency. 
 
Proposed Stationary Source Measure IND-01 
 
There are three fundamental problems with Proposed Measure IND-01, “Backstop Measures for 
Indirect Sources of Emissions from Ports and Port-Related Sources.”  First, the proposed 
backstop rule would transform the Ports’ voluntary CAAP into the AQMD’s mandatory 
regulation of the Ports.  This would jeopardize the Ports and the Port-related emissions sources’ 
grant funding for equipment replacement and modernization if it is now necessary to comply 
with regulation, while offering nothing to assist the Ports with compliance in terms of additional 
technologies, facilitating regulations, tools, or funding.  Second, although the CAAP was a 
voluntary cooperative effort of the Ports and the air agencies designed to encourage the industry 
operators of regulated equipment to go beyond regulation, the proposed backstop rule would 
improperly subject the Ports to the AQMD’s enforcement action for industry’s missed emissions 
reductions by equipment not operated or controlled by the Ports, or even potential loss of federal 
funding under federal conformity principles if the AQMP is adopted into the State 
Implementation Plan (SIP) and approved by the U.S. EPA as federal law.  Third, the proposed 
backstop rule exceeds the AQMD’s authority and if implemented may violate the State 
Tidelands Trust.  If Measure IND-01 (as well as the Offroad Mobile Source Measures discussed 
below) are in reality the AQMD’s regulation of Port-related mobile emissions sources such as 
locomotives, ships, rail, and trucks, then this is beyond AQMD’s legal authority and AQMD 
should obtain a waiver under the Clean Air Act from the U.S. EPA.  The Ports provide further 
detailed comments on Proposed Measure IND-01 below, and object to it being included in the 
2012 AQMP.   
 
Based upon the AQMD’s modeling results, existing control measures are expected to result 
in attainment of the Federal 24-hour PM2.5 standard by the 2014 deadline without 
Measure IND-01.  Section 39602 of the California Health and Safety Code states that the 
State Implementation Plan (SIP) shall only include those provisions necessary to meet the 
requirements of the Clean Air Act.  Hence, there is no identified need or legal basis for 
implementing Measure IND-01.  The AQMD’s proposed measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be 
achieved in the near future, and is therefore unnecessary. 
 
The Ports are neither “direct emissions sources” nor “stationary sources” subject to AQMD 
permitting, and the AQMD has not complied with requirements for regulation under Health and 
Safety Code.  The Ports are also not “indirect sources” subject to an AQMD indirect source 
review program within the meaning of the Clean Air Act, and the AQMD has not complied with 
requirements of the Clean Air Act, 42 U.S.C. §7410 and various other requirements for indirect 
source classification.  The Ports are also not air agency regulators.  The Ports do not own, 
operate, regulate, or control any of the goods movement equipment serving the Ports that are  



Dr. Wallerstein 
August 30, 2012 
Page -3- 
 

targeted emissions sources under Measure IND-01.  Additionally, the equipment are mobile 
sources regulated by state, federal, and/or international regulation, sometimes under jurisdiction 
preempting Port or AQMD action.  It is inappropriate for the AQMD to regulate the Ports 
without the Ports’ ownership, operation, or jurisdiction to regulate the various industry 
businesses actually causing the emissions within our boundaries.   
 
The proposed backstop measure continues to state that if there is a South Coast Air Basin-wide 
shortfall in emission reductions, then the AQMD will mandate additional emission reductions 
from the Ports, even if the port-related sources have already met their commitments.  This 
moving target standard is unconstitutionally vague and therefore illegal.  The Ports are unfairly 
targeted, as there are no backstop measures proposed for other entities or source categories 
should other modeling assumptions not come to pass, such as anticipated natural fleet turnover, 
or other non-regulated initiatives failing to meet their goals, such as those expected by the Carl 
Moyer Program.  If the AQMD’s emissions projections for achieving attainment are incorrect, 
including control factors and growth rates, this measure appears to imply that the Ports will be 
specifically tasked with rectifying the shortfall.  If the Basin fails to achieve the federal air 
quality standard, the proper channel to address this is through the established SIP process, not to 
establish a contingency rule to unfairly burden one specific industry out of the entire Basin.   
 
AQMD staff has indicated that Measure IND-01 is proposed to account for measures that are not 
backed by enforceable requirements.  However, significant programs such as the CAAP’s Clean 
Truck Program, Ocean-going Vessel Low Sulfur Fuel Program, Cargo-handling Equipment 
requirements, and the Shore-side Power/Alternative Maritime Power programs are currently 
backstopped by CARB and International Maritime Organization (IMO) regulations.  The Ports 
also require higher rates of vessel or equipment compliance than regulation through terminal 
leases, when such commercial opportunities are able to be negotiated with tenants.   Therefore, 
Proposed Measure IND-01 is unnecessary. 
 
Measure IND-01 is vague and incomplete.  It is unclear whether the AQMD has taken credit for 
actual/current emission reductions in the baseline only, or if assumptions have been made for 
future year reductions.  We take issue with a measure moving forward where emissions 
projections are “on-going.”  Further, no detail is provided on the level of emission reductions 
that are needing to be maintained.  This is further complicated by the differences that exist 
between the emissions inventories produced by the Ports and the inventory used for the AQMP.  
It is unclear if a specific emission reduction shortfall will trigger implementation of the measure, 
or if it is simply left to the discretion of the AQMD.  Additionally, the control costs have not yet 
been developed or justified in a cost-benefit analysis. 
 
The CAAP is a planning document that provides a guideline of strategies and targets that are 
often “stretch goals,” which ultimately are implemented through individual actions adopted by 
the Long Beach and Los Angeles Boards of Harbor Commissioners (Boards).  The Ports are 
sovereign Tidelands granted to the cities of Los Angeles and Long Beach by the state under the 
oversight of the State Lands Commission.  Each city has been appointed as a trustee and has 
established their respective Board of Harbor Commissioners with exclusive control and 
management of the Tidelands and revenues and expenditures from the Tidelands.  However,  
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such discretion must be exercised in accordance with their obligations to prudently manage 
Tidelands assets and revenues within a nexus and proportionality to the Tidelands Trust interests, 
as well as in accordance with applicable laws such as the California Environmental Quality Act 
(CEQA) and principles of federal preemption.1  The AQMD cannot mandate action by each 
Port’s Board of Harbor Commissioners, nor can the AQMD direct how the Ports obligate state 
Tidelands money; only the appointed trustee can make discretionary actions to obligate state 
Tidelands funds.  Specifically, the CAAP measures listed in the Draft 2012 AQMP each require 
the Boards to authorize the expenditure of incentive monies and program costs, or to approve 
conditions of infrastructure project development in their discretion as CEQA lead agency and as 
Tidelands trustees. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss 
technical and policy issues related to reducing emissions from port-related sources.  As stated 
above, we remain committed to achieving the clean air goals identified in the CAAP and 
working with port industry and the air regulatory agencies on implementation of appropriate 
strategies.  
 
For your reference, attached is our comment letter dated July 10, 2012, expressing our 
preliminary concerns related to the proposed Measure IND-01 and a comment letter dated 
May 4, 2010, in which the Ports initially expressed concerns regarding backstop rules.   
 
Proposed Off-Road Mobile Source and Advanced Control Technology Measures  
 
The Draft 2012 AQMP also identifies the San Pedro Bay Ports as “Implementing Agencies” for 
several of the proposed Off-Road measures (OFFRD-02, OFFRD-04, and OFFRD-05) and 
Advanced Control Technology measures (ADV-01, ADV-02, ADV-03, ADV-04, and ADV-05).  
The Ports should not be listed as Implementing Agencies, which the AQMP Appendix IV-A 
defines as “the agency(ies) responsible for implementing the control measure.”  While the Ports 
have been moving forward with voluntary efforts in these areas, as mentioned above, the Ports 
are not air agency regulators.  We also do not own or operate the equipment identified in the 
proposed measures, and therefore we do not have direct control over any of the sources listed.  
During the Advisory Committee meetings, AQMD staff has provided clarification that the Ports 
are listed as Implementing Agencies because of our voluntary commitments to work on these 

                                                 
1 The Ports’ experience with the first phase of the 2006-2010 CAAP showed that in actual implementation, many 
CAAP measures were carried out in a different manner than originally conceptualized, or not carried out at all, 
based on limitations on the Boards’ opportunities and their exercise of their discretion to manage Tidelands assets 
and funds under real-world circumstances.  Some of the CAAP measures can only be implemented if businesses 
apply to the Ports for permits to build or expand their lease premises and CEQA mitigation required by law or lease 
conditions that can be negotiated with a Port tenant.  Other CAAP measures involve emissions sources (rail or ocean 
vessels) that may assert federal preemption against efforts to compel use of specific technology, so the CAAP goals 
involve the Ports offering economic incentives in voluntary compliance programs, such as the Ocean Vessel 
incentive programs.  However, only the Boards have the legal authority to fund such incentives or impose CEQA 
mitigation or lease conditions to project approval, which decisions also fall within the Boards’ sole discretion 
regarding their respective Port’s properties and their individual Harbor Revenue Fund budgets, which may be 
affected by the global economy.   
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efforts, and that being listed as an implementation agency does not obligate the Ports to any 
specific requirement, however, this is contrary to the language of the AQMP that implementing 
agencies are “responsible for implementing the control measure.”  We believe that listing the 
Ports, and not including all of the other public and private partners that are also working on these 
efforts, gives the impression that the Ports do have an assigned obligation, or that the Ports must 
bear a larger burden in the effort to implement these programs.  We also repeat our comment 
stated above that the AQMD cannot mandate in the AQMP that the Ports must expend monies in 
these voluntary efforts, since most of these Off-Road and Advanced Control Technology 
measures require incentive monies to fund demonstration projects or accelerated use of new 
technology. 
 
We believe that the appropriate Implementing Agencies for these measures are the United States 
Environmental Protection Agency and the California Air Resources Board. 
 
The Ports urge AQMD to make all of the above-requested changes to the draft 2012 AQMP, in 
particular, to eliminate Measure IND-01 Port Backstop Rule as a legally unnecessary measure 
exceeding AQMD’s authority and violating the State Tidelands Trust.  We believe it is much 
more effective to advance our mutual clean air goals for our agencies to continue working 
cooperatively together, but if the AQMD takes the above 2012 AQMP measures forward, the 
Ports will have no choice but to vigorously oppose such action through the administrative and 
legal process. 
 
Sincerely, 

 
Chris Lytle Geraldine Knatz 
Executive Director Executive Director 
Port of Long Beach Port of Los Angeles 
 
HAT:s 
 

cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Port of Long Beach Harbor Commission 
 Port of Los Angeles Harbor Commission 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
 David Reich, Los Angeles City Mayor’s Office 



 

 

 
 
 
 
July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
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November 19, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Ports’ Proposed Revision and Resolution Language for the Draft 2012 Air Quality 

Management Plan  
 
 
Dear Dr. Wallerstein: 
 
On November 15, 2012, staff from the ports of Long Beach and Los Angeles met with AQMD 
Boardmember Judy Mitchell and AQMD staff to discuss concerns and comments that have been 
raised by the ports in previous comment letters on the Draft 2012 Air Quality Management Plan 
(AQMP).  At the conclusion of the meeting, it was determined that staff would continue to work 
together to attempt to resolve the concerns that have been raised. 
 
In that spirit, the ports of Long Beach and Los Angeles propose the following revisions to the 
2012 AQMP, consistent with our past comment letters to AQMD: 
 

1. Measure IND-01 must be removed from the 2012 Air Quality Management Plan if it 
continues to apply or recommend any form of AQMD oversight and approvals of the 
ports’ actions, or enforcement (in terms of fines, penalties, administrative actions) against 
the Ports for failures of the Port industry to achieve designated emissions reductions.  
This includes the intent to develop such enforcement actions in later IND-01 rulemaking 
after adoption of the AQMP, even if such details regarding enforcement activity are 
absent from the draft AQMP.	

	
2. With the removal of the Measure IND-01, the following language could be added to the 

adopting resolution for the 2012 Air Quality Management Plan:	
 
BE IT FURTHER RESOLVED, the District commits to continue working with 

the Port of Long Beach and the Port of Los Angeles on the implementation of the San 
Pedro Bay Ports Clean Air Action Plan (CAAP) in order to meet the emission reduction 
goals identified in the San Pedro Bay Standards, and as a part of the annual report to the 
Board, District staff will continue to provide information on the progress of the ports in 
implementing the CAAP. 
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August 21, 2013 
 

 

 

 

VIA ELECTRONIC MAIL - bradlein@aqmd.gov 
VIA FACSIMILE - (909) 396-3324 
 

Ms. Barbara Radlein 
c/o CEQA 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT 
21865 Copley Drive 
Diamond Bar, CA 91765-4178 

 

Re: Notice of Preparation and Initial Study 
Proposed Rule 4001:  “Backstop to Ensure AQMP Emission Targets Are Met 
At Commercial Marine Ports” 

SCAQMD File No. 0722013BAR 
SCH No.  2013071072 

Comments on Notice of Preparation, Initial Study, and Scope of Proposed 
Environmental Assessment 

Dear Ms. Radlein and Staff of the South Coast Air Quality Management District: 

We appreciate this opportunity to submit comments on the Notice of Preparation 
(“NOP”) and the accompanying Initial Study prepared in connection with the District’s 
consideration of the proposed project entitled “Rule 4001: Backstop to Ensure AQMP Emission 
Targets Are Met At Commercial Marine Ports” (the “Project”) on behalf of the City of Long 
Beach acting by and through its Harbor Department (referred to herein as “COLB”) and the City 
of Los Angeles acting by and through its Harbor Department (“COLA”, collectively with COLB, 
the “Cities”). 

As environmental leaders nationwide, the Cities have achieved tremendous success in 
obtaining substantial emissions reductions from their joint San Pedro Bay Ports Clean Air Action 
Plan (“CAAP”) and other air quality measures implemented under the Cities’ initiatives.  The 
Cities continue to be supportive of projects and programs that are intended to contribute to 
improvement of air quality and promote other environmental values.  However, the Cities must 
fundamentally disagree with the District’s current proposal to unnecessarily convert an effective 
voluntary plan, built on multi-agency and industry cooperation, into potentially punitive 
regulations imposed unlawfully on the Cities.  The Cities have previously sought to make the 
District aware of the serious concerns and objections to this approach.  The Cities incorporate by 
reference their previous comments on the 2012 Air Quality Management Plan (“AQMP”) 
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Measure IND-01 Backstop Measure for Indirect Sources of Emissions from Ports and Port-
Related Facilities (“Measure IND-01”) as comments on the proposed Project.  The Cities’ 
comments on Measure IND-01 are Attachment “A” to this letter. 

We are also mindful that the California Environmental Quality Act (“CEQA”) calls for 
public review, critical evaluation, and comment on the scope of the environmental review to be 
conducted prior to approval of proposed projects.  Such review and critique is particularly 
important where, as here, it is anticipated that the proposed Project will have substantial impacts 
on and conflict with the authorities of other public agencies.  Thorough identification of the 
proposed Project, and candid disclosure of all phases of the Project and their potential impacts, is 
essential to assure that the proposed Project will be planned and implemented in conformity with 
established community plans and policies, and that environmental review is conducted with full 
consideration of all potentially significant environmental impacts, mitigation measures, and 
alternatives.  In addition, it will be important to consider the impacts of the proposed Project on 
the San Pedro Bay Ports’ communities, missions, facilities, and operations.  The District must 
therefore provide a meaningful opportunity for informed public review of and comment on a 
well-defined project. 

In that context, we respectfully submit the following comments regarding the NOP for 
this “Project” as well as questions, concerns and objections related to the omissions of critical 
information, unsupported assumptions, or analytical deficiencies in the Initial Study, and 
comments as to the scope of the proposed environmental assessment (“EA”) as contemplated and 
invited by the District’s NOP. 

A. General Comments on the Initial Study 

While we recognize the effort that has gone into preparation of the current Initial Study, it 
is apparent that the Initial Study does not provide the information, evidence, or analysis required 
under CEQA.  The Initial Study thus fails to fulfill its critical role as mandated by CEQA in 
educating the public generally, other affected regulatory agencies and governments, such as the 
Cities, or the officials and Board of the District, as to the potential environmental significance 
and impacts of the proposed Project. 

The necessary contents for an adequate initial study are described in the CEQA 
Guidelines (14 C.C.R. §15063, subd. (d)).  An initial study must “contain in brief form: 

(1) A description of the Project including the location of the Project; 

(2) An identification of the environmental setting; 

(3) An identification of environmental effects by use of a checklist, matrix, or other 
method, provided that entries on a checklist or other form are briefly explained to indicate that 
there is some evidence to support the entries . . . ; 



Ms. Barbara Radlein 
August 21, 2013 
Page 3 
 

 

(4) A discussion of ways to mitigate the significant effects identified, if any; 

(5) An examination of whether the Project would be consistent with existing zoning, 
plans, and other applicable land use controls; 

(6) The name of the person or persons who prepared or participated in the initial 
study.” 

An initial study that fails to provide all of the information, analysis, and evidence called 
for by CEQA may be deemed to be inadequate and not a valid basis for CEQA review or project 
approval.  (See, e.g., City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 
at pp. 407–408, [invalidating the County’s proposed general plan amendments because of a 
deficient initial study:  “[T]he initial threshold study is inadequate because it fails to provide 
sufficient evidence or analysis of the potential environmental effects of the amendments.”].) 

It is therefore respectfully urged that the Initial Study (and the related NOP) be revised, 
corrected, and recirculated for public review and comment before the District proceeds with any 
further action or EA in connection with the proposed Project. 

The CEQA Guidelines contemplate that an initial study is to be used in defining the 
scope of environmental review (Guidelines, Sections 15006(d), 15063(a), 15143).  However, as a 
result of the omissions, open questions, and deficiencies in the Initial Study as noted below, it 
appears to have unduly narrowed the District’s proposed scope of environmental assessment, and 
to have caused the NOP to erroneously exclude critical issues and topics from the proposed 
scope of the EA. 

The comments on the current Initial Study included in this letter are organized in the 
same format used by the Initial Study, i.e., comments on “Chapter 1 – Project Description” 
followed by comments on “Chapter 2 – Environmental Checklist.”  The comments are limited to 
those matters that appear in the current version of the Initial Study, and we reserve the right to 
provide further comments in the event that additional or different information about the proposed 
Project becomes available, or the District provides a revised and CEQA-compliant Initial Study. 

B. Request for Revision of NOP and Re-Circulation of Revised NOP/IS To 
Include a Legally-Adequate “Project” Description and Text of Proposed 
Rule 4001 

It is essential that the NOP and the Initial Study be revised to include an adequate 
“project description” including the text of the proposed Rule that is the “project” before the 
public, or the Cities, can be expected to provide comments and input. 

In their prior comment letter on the Draft 2012 AQMP Program EIR dated October 22, 
2012, the Cities expressed the very same concern over the vague and deficient “project 
description” of backstop Measure IND-01.  In the District’s response to comment #5-4 in the 
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Final Program EIR, the District stated: “The exact impacts resulting from the particular methods 
that will be used under Control Measure IND-01 can only be determined in the future as the 
measure is developed into a rule or regulation and adopted.”  The District also committed, in its 
response to the same comment #5-4 in the AQMP Final Program EIR, that “further details 
regarding the future requirements [a Rule implementing Control Measure IND-01] will be 
determined more appropriately during the rule development process.”   

The District has already commenced the rule development process.  However, it has not 
yet provided even a draft of the proposed Rule 4001.  To the contrary, at a public meeting held 
on August 8, 2013, the District’s staff announced that the Rule will be developed after various 
public meetings with a “Rule 4001 working group,” with a goal of releasing a draft of the Rule 
on August 28, 2013.  Such a deferred release date for the “draft” of the proposed Rule would be 
one week after the deadline for comments on this NOP.  The details and text of the promised 
Rule must be developed and disclosed before the “particular methods” and “exact impacts” 
anticipated may be analyzed or the subject of comment.  Accordingly, it is still not possible for 
the District to proceed with appropriate project-level CEQA review or to issue an accurate 
NOP/IS at this stage if the details of proposed Rule 4001 are under development. 

It is necessary that the current NOP and Initial Study be revised to include a revised 
“Project” Description, to incorporate the text of the draft Rule 4001 in detail, and to recirculate 
the revised documents for public review.  A new set of public meetings, including a new 
“scoping meeting” should be scheduled to provide the public with sufficient time and 
opportunity to comment on the scope and adequacy of the revised NOP/IS. 

C. Comments on the Initial Study 

1. Chapter 1 of the Initial Study -- Inadequate “Project” Description 

(a) Deficient “Project” Description – In General 

The failure of the Initial Study and NOP to provide an accurate, complete, and coherent 
description of the “Project” is a fundamental deficiency, which permeates the entire document.  
The absence of such a clear description of the proposed Project inherently prevents the Initial 
Study from facilitating meaningful review and analysis of the proposed Rule 4001, and violates 
the requirements of CEQA.  (See, e.g., CEQA Guidelines, Section 15124; Laurel Heights 
Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376.) 

The Initial Study does not include or even describe the text of the proposed Rule that is 
supposed to be the “Project.”  The section of the Initial Study that purports to “describe” the 
Project, “PR 4001,” includes nothing more than summaries of “key concepts provided in the 
2012 AQMP Control Measure IND- 01.”  Those summaries and “concepts” are insufficient to 
describe the Project itself, and prevent effective public review and comment.  Moreover, since 
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the 2012 AQMP Control Measure IND- 01 has already been adopted, it is perplexing that the 
District would use that measure as a substitute for the Project description. 

The Initial Study does not provide a description of how the proposed Rule would work.  
It fails to describe reasonably foreseeable activities or actions of other agencies in response to or 
associated with the proposed Rule.  This Initial Study suggests, instead, that the intent of 
proposed Rule 4001 would be to delegate the District’s responsibilities for regulating or reducing 
emissions of NOx, SOx, and PM2.5 air emissions to other agencies, specifically the public 
officials governing the ports of Long Beach and Los Angeles, and appears to imply that any 
informed public discussion and environmental review on this course of action be deferred until 
those other agencies attempt to “comply” with the District’s proposed, but unarticulated, new 
Rule 4001 at some point in the future.  Such an approach, however, is inconsistent with, and in 
violation of, many fundamental rules and policies required by CEQA (e.g., failure to identify and 
analyze the whole of the project, improper project “segmentation,” improper deferral of impact 
analysis and mitigation, failure to identify and evaluation project alternatives, etc.). 

The importance of providing an accurate and informative project description in an Initial 
Study was re-emphasized in Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 267, emph. 
added: 

“The initial study must include a description of the project.” (City of 
Redlands, supra, 96 Cal.App.4th at pp. 405–406, fns. omitted.) “Where an agency 
fails to provide an accurate project description, or fails to gather information and 
undertake an adequate environmental analysis in its initial study, a negative 
declaration is inappropriate. [Citation.] An accurate and complete project 
description is necessary to fully evaluate the project's potential environmental 
effects. [Citations.]” (El Dorado County, supra, 122 Cal.App.4th at p. 1597.) 

“The scope of the environmental review conducted for the initial study must 
include the entire project.” (Tuolumne County Citizens for Responsible Growth, 
Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1222.) Thus, a correct 
determination of the nature and scope of the project is a critical step in complying 
with the mandates of CEQA. (Tuolumne County Citizens, supra, at p. 1222.) 

The Initial Study currently falls far short of these requirements in describing the proposed 
Project, and thus falls equally short of serving the “public awareness” purposes described above 
and mandated by CEQA: 

An accurate and complete project description is necessary for an intelligent 
evaluation of the potential environmental impacts of the agency's action.  
(Silveira  v. Las Gallinas Valley Sanitary Dist. (1997) 54 Cal. App. 4th 980, 990.) 
“Only through an accurate view of the project may affected outsiders and public 
decision-makers balance the proposal's benefit against its environmental cost, 
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consider mitigation measures, assess the advantage of terminating the 
proposal . . . and weigh other alternatives in the balance.”  (County of Inyo v. City 
of Los Angeles (1977) 71 Cal.App.3d 185, 192, citing Aberdeen & Rockfish RR. v. 
SCRAP (1975) 422 U.S. 289, 322 [an accurate, complete and consistent project 
description is the sine qua non of informative, legally adequate CEQA review].)  
(City of Redlands v. County of San Bernardino (2002) 96 Cal. App. 4th 398, 407–
408.) 

The Initial Study (p. 1-5) indicates that “the approaches and concepts considered in this 
NOP/IS may be subject to change” based on comments from the working group.  In light of the 
District’s initiative in forming a “working group” of interested participants to help formulate the 
proposed Rule, and thereby provide an actual “project description,” it would be more appropriate 
to undertake CEQA analysis and compliance after the actual Rule is developed.  Furthermore, it 
is premature for the District to assume or conclude that any changes received from the working 
group as well as comments received relative to this NOP/IS will all be within the scope of the 
analysis in the NOP/IS. 

In brief, the NOP/IS erroneously limits the scope of the analysis and inherently calls for 
impermissible speculation or impossible prescience on the part of the Cities or other members of 
the concerned public to undertake effective analysis of the proposed Project, or to provide 
meaningful comments as to the scope of review of the Project, until and unless the District 
provides an adequate description of the “Project.” 

(b) Specific Comments and Questions re “Project Description” 
and Text 

The following comments and questions refer to specific portions or pages of Chapter 1 of 
the Initial Study: 

Pp. 1-1 - 1-2 – Introduction 

The Introduction states, in the first sentence of the third paragraph on page 1-1, that 
Control Measure IND-01 “...does not call for additional emission reductions beyond those 
realized with existing regulations and emission reductions programs implemented at the Ports to 
date.”  This is an untrue statement.  The CAAP is only a planning document which specifically 
provides for discretionary future decisions to be made regarding implementation by each of the 
Cities’ respective Board of Harbor Commissioners, and resolution adopting the CAAP update 
states:  “The CAAP is a living document intended to establish a process to develop solutions, not 
a static document binding the Ports to particular future actions….The CAAP is a planning 
document that identifies goals and potential implementation strategies to guide further actions, 
and as such does not constrain the discretion of either Board of Harbor Commissioners with 
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respect to any particular action.”1  Not all individual Board actions that may be required in order 
to achieve the CAAP’s goals and activities have been adopted, many of which goals were stretch 
targets with uncertainty as to whether they could be achieved.  Measure IND-01 and Rule 4001 
propose to require the Cities to potentially adopt future actions that create potentially-conflicting 
authorities between the District, as regulator, and the Cities, as independent governmental 
agencies regulated by the District, so as to force the Cities to exercise their discretionary police 
power authority in a particular way.  The Constitution does not permit such usurpation of the 
Cities’ authority. 

The Introduction states, in the last paragraph beginning on Page 1-1, that the emission 
targets for port-related sources are those assumed in the 2012 AQMP emissions inventory.  The 
Cities raised questions during the Measure IND-01 adoption process regarding the District’s 
calculation of these targets, which are different from the emissions targets set under the CAAP. 
Although the specific emission targets of the proposed Project do not appear at all in the NOP 
(which omission itself is a defect), the District has verbally advised the Cities and a working 
group on August 8, 2013, that the Rule will be such as to be triggered on set emission targets for 
2014 and 2019.  Those comments, however, left the Cities and working group participants with 
many questions about how the District set the emissions inventory, particularly for 2019, which 
was not in the CAAP.  These examples are provided to illustrate that the NOP’s description of 
the proposed Rule is not only flawed but missing altogether. 

P. 1-3 - Project Location 

The Initial Study provides no finite “project location.”  It describes the District’s 
jurisdictional boundaries.  It then states that “PR 4001 would apply to POLA and POLB, both of 
which are located within Los Angeles County.”  It is unclear if this was an attempt to state that 
the Project location would be Harbor Districts of the Cities.  The lack of clarity regarding the 
Project location is further compounded by the Rule’s reference to “sources not entering Port 
properties.”  During the August 14th Scoping Meeting, Mr. Hogo attempted to clarify this 
reference by referencing an undefined area outside of but near the two Harbor Districts.  
Unfortunately, Mr. Hogo’s statement did not clarify the proposed Project’s location. 

Is it the intention that any portion of the Project may be implemented outside the 
geographic areas of the Harbor Districts of the Cities?  It is unclear from this description whether 
the Project may have impacts or foreseeably result in actions being taken outside these Harbor 
Districts.  This may have jurisdictional implications which cannot be evaluated without 
additional information. 

                                                 
1 Los Angeles Resolution No. 10-7041 adopted by the Board of Harbor Commissioners of the 
City of Los Angeles and Long Beach Resolution No. HD 2600 adopted by the Board of Harbor 
Commissioners of the City of Long Beach on November 22, 2010. 
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Also, the Initial Study fails to disclose or analyze the possibility that if the option for the 
Cities to reduce emissions from sources not entering Port properties is included in proposed 
Rule 4001, even the vague “project location” and geographic scope of the proposed Rule in the 
Initial Study would not be accurate and would need to be modified in the NOP/IS. 

P. 1-4 – Project Background 

The Initial Study’s description of the “Project Background” implies that the two Cities’ 
ports themselves actually conduct cargo operations.  For example, the text states that the COLA 
“serves approximately 80 shipping companies.”  This illustrates a fundamental lack of 
understanding by the District of how ports work. There are two types of business models of 
ports: some are “operating ports,” that conduct cargo operations directly, such as the Port of 
Charleston, South Carolina and some are “landlord ports,” such as the Ports of Los Angeles and 
Long Beach, that merely lease wharves and land to operators who conduct cargo operations. 

The Ports of Los Angeles and Long Beach are not, “the single largest fixed source of air 
pollution in Southern California.”  The EA should clarify that the referenced sources of air 
emissions are the vehicles, engines, ships, trains, trucks and other cargo-moving equipment 
operated by distinct tenants, users, and visitors of the ports, not the Harbor Districts or the Cities. 

P. 1-5 – Legal Authority for PR 4001 

The Initial Study suggests that if the (unspecified) “backstop measure” that would be 
mandated under PR 4001 “becomes effective,” then the new Rule would require the Cities to 
take (unspecified) action “to develop and implement plans to get back on track” regarding 
attainment of emissions targets.  Under what legal authority does the District believe that its 
proposed Rule 4001 may purport to compel distinct governmental bodies (the Cities and the 
Boards of Harbor Commissioners) to legislate or to exercise their discretion in particular ways to 
achieve District objectives? 

Measure IND-01 was prominently referred to as an “indirect source rule.”  The current 
general references to proposed Rule 4001 in the NOP/IS have lost all mention of an “indirect 
source rule.”  However, the references to proposed Rule 4001 do not cite to any authority the 
District is relying on for its processing of the proposed Rule.  This should be corrected so that the 
public can comment on whatever legal authority may be invoked by the District. 

Is it anticipated that the “plans” and strategies that would be required to be adopted by the 
legislative boards of the two Cities under the mandate of proposed Rule 4001 would be within 
SCAQMD’s regulating authority and subject to the District’s approval or disapproval?  If so, 
why would SCAQMD not directly adopt such “backstop” strategies and plans itself?  If not, is 
the Rule being proposed in order accomplish something indirectly that SCAQMD itself cannot 
do directly?  (Cf., Perry v. Brown (2011) 52 Cal.4th 1116, 1126 [public officials are not permitted 



Ms. Barbara Radlein 
August 21, 2013 
Page 9 
 

 

to do indirectly that which they are prohibited from doing directly]; Graber v. City of Upland 
(2002) 99 Cal.App.4th 424, 434 [same].) 

P. 1-5 – Call for Cities to Regulate Off-Site “Sources” 

The Initial Study indicates that the District will be inviting and considering proposals, as 
part of this “Project,” regarding potential measures for the Cities to adopt and implement to try to 
reduce emission from sources not entering onto port properties.  What does this mean?  What 
legal authority might the Cities have to try to regulate off-site sources that do not come within the 
jurisdiction of the respective Harbor Commissions?  (Municipal police power authority may 
generally be exercised only within the territorial boundaries of their jurisdiction, and the Boards 
of Harbor Commissioners have special Tidelands limits on their authority.) 

Would such (unidentified) measures be part of Rule 4001, or would proposed Rule 4001 
require that the Cities formulate (unidentified) measures in the future to somehow regulate off-
site “sources?” 

Until such options are identified, shown to be legally authorized and technically feasible, 
how can the CEQA analysis for proposed Rule 4001 be undertaken? 

P. 1-6 – First Bullet – Imposing “Requirements” on the Cities? 

The Initial Study indicates that if proposed Rule 4001 becomes effective the Cities 
“would be required to submit an emissions reduction plan to address the emissions reduction 
shortfall.” 

As noted above, this raises questions as to the intent and legal authority behind the Rule.  
Has the District identified legal authority for a rule that would require other governmental 
agencies (the Boards of Harbor Commissioners for the respective Cities) to exercise their 
legislative discretion/authority in any particular manner?  Does the District intend to reserve to 
itself some authority to approve or disapprove any such plans submitted by the Cities? 

What is the consequence of disapproval by the District? 

What environmental baseline and other parameters would be required by proposed Rule 
4001 in order for the Cities to determine the extent of any “emissions shortfall” that may need to 
be addressed in the Cities’ plans in the event they were to undertake to submit plans under the 
Rule? 

P. 1-6 – Second Bullet -- Funding 

This bullet point implies that “funding” would be necessary for many of the potential 
future emission reduction measures that may be compelled under proposed Rule 4001.  Would 
such funding be provided by the District?  What other “funding” sources are contemplated?  Will 
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there be constitutional or common law “gift of public funds” restrictions on funding imposed on 
the Cities for activities under their CAAP if Rule 4001 makes CAAP compliance a potential state 
or even federal regulation? 

Are the Cities expected to fund these programs from Tidelands Funds?  By what 
authority may the Harbor Commissioners impose taxes, assessments, and charges on users of the 
Harbor Districts, given the restrictions of various state laws, including, among others, 
Proposition 26? 

The vague disclaimer in the Initial Study to the effect that proposed Rule 4001 would not 
require any measure that lacks legal authority or feasibility raises more questions than it answers.  
Whatever types of “emissions reduction plans” may be anticipated by proposed Rule 4001 
should identified by the District in the NOP/IS so that the feasibility and legality of such 
approaches can be evaluated as part of the environmental assessment for the Project. 

Pp. 1-6 – 1-7  -- Technology Overview/Implementation Strategies 

This refers to some emission reduction strategies included in the CAAP, but the Initial 
Study does not explain how these may relate to proposed Rule 4001, or whether they should be 
considered as part of the Project. 

The suggestion in the Initial Study of possible “tariff change” or “impact fees” on the 
activities of users of the Harbor Districts  raises other questions (e.g., legal authority, funding for 
studies and public review processes required before such measures could be considered or 
adopted, indemnification for costs of defense, etc.) requiring identification and study.  Moreover, 
such measures may themselves be considered as “projects” subject to CEQA review and may 
have impacts on the activities of Harbor District users that themselves would require analysis or 
mitigation. 

The Initial Study also includes reference to “Port funded incentives” as possible measures 
to reduce emissions, but also observes that there is not adequate funding for such strategies in the 
Cities’ budgets or other grant program.  The source of funding any “Port-funded” measures 
contemplated by proposed Rule 4001 should be clearly identified and evaluated. 

Any such contemplated implementation strategies should be included in the “Project 
description” and better identified in a more complete NOP/IS, so that they may be evaluated 
along with the rest of the Project. 

Pp. 1-10 – 1-11  -- Imposition of “Requirements” on the Cities 

The NOP/IS states that none of the CAAP strategies would be “prescribed in PR 4001.”  
Instead, the NOP states that if proposed Rule 4001 becomes effective, the Cities (presumably the 
Boards of Harbor Commissioners)  -- “individually or jointly” -- would be required to identify 
sources that could undergo potential emission reduction to “make up for the shortfall.” 
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Why would/should the obligation to make up for a possible shortfall in meeting emission 
reduction targets (which are primarily the responsibility of the District to attain) be shifted so as 
to fall upon two independent governmental entities?  The Cities are governmental entities, and 
are not directly producing emissions or otherwise directly responsible for the targeted emissions 
or for the attainment of the emissions reduction targets.  Moreover, if there were to be a 
“shortfall” in attaining the targets, it could well be due to factors not caused or controlled by the 
Cities, and not due to any actions or derelictions on the part of the Cities or their tenants or users. 

Other issues:  How would a “shortfall” be measured or determined?  Would any such 
“shortfall” be allocated to sources or causes bearing some actual responsibility for the lack of 
attainment?   How would it be “allocated” between the Cities?  Would 
uncontrollable/unforeseeable factors resulting in all or part of a shortfall be excluded from 
whatever obligation may be imposed on the Cities? 

Would proposed Rule 4001 take into account the statutory limits on the jurisdiction and 
authority of the Cities (i.e, the Boards of Harbor Commissioners) to impose restrictions on most 
mobile sources of emissions? 

Footnote 6 (on page 1-11)  

The NOP/IS mentions a possible “option” that would “allow” the Cities to reduce 
emissions from “non-port-related sources.”  This vague reference requires clarification before it 
may be evaluated in connection with the Project.  Direct and indirect effects would need to be 
considered that may occur beyond the geographic boundaries of the Harbor Districts.  Therefore, 
it is premature for the District to conclude that any changes based on the working group or public 
scoping comments will be within the scope of the analysis in the NOP/IS. 

P. 1-11 -- Technologies 

The EA should be expanded to address the legal, technological and economic feasibility 
of the seven bulleted items listed in this section. 

P. 1-12 -- Alternatives 

No alternatives have been identified for study in the NOP/IS.  Instead, it merely commits 
the District to “discuss and compare alternatives” in the future, as part of the Draft EA. 

It also suggests the District is looking to the public or other agencies to identify 
“alternatives” during the scoping process.  As previously explained however, how can 
alternatives realistically be suggested when the Project itself has not been identified or 
described? 

The No Project Alternative is not defined in the NOP/IS.  In accordance with CEQA 
Guidelines Section 15126.6(e)(3)(A), when the “project” is the revision of an existing land use or 
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regulatory plan, policy or ongoing operation, the “no project” alternative will be the continuation 
of the existing plan, policy or operation into the future.  Therefore, the Draft EA should consider 
the impacts that would occur under the existing 2012 AQMP without Control Measure IND-01 
or proposed Rule 4001. In particular, an analysis should be conducted of the grant funding that 
would be available under the No Project Alternative that would not be available if the proposed 
Project constitutes regulation, and the environmental impact if grant funding necessary to make 
certain actions economically feasible is no longer available under the proposed Project.  If the 
District’s position is that there is no loss of grant funding in order to comply with Rule 4001 as a 
regulation that the District purports to make enforceable under the State Implementation Plan 
and the Clean Air Act, the District must explain in the Rule its basis for this conclusion in the 
context of why grants made for compliance with a regulation is not a gift of public funds. 

In light of the technical complexities of the issues and the ambiguities as to what the 
District is actually seeking to accomplish by way of proposed Rule 4001, it seems unreasonable 
to expect others to develop the project alternatives.  One suggested alternative would be for the  
District to formulate its own “backstop” measures and strategies for addressing any shortfall in 
emission reduction targets, relying on the District legal authority, expertise and resources, rather 
than pursuing proposed Rule 4001, which appears to be an attempt to rely upon presumed 
authority of the Cities.  Another suggested alternative would be, the memorandum of 
understanding approach that was suggested by the Cities and proposed by staff as an alternative 
to Measure IND-01. 

(c) Other Comments on Chapter 1 - “Project Description” 

Incomplete Description of Environmental Setting 

The Initial Study also fails to provide an adequate description of “the environmental 
setting” of the proposed Project.   

While the CEQA Guidelines do not specially define “environmental setting” with regard 
to an initial study, they do explain, in regard to EIR preparation, that the “environmental setting” 
must be informative: “An EIR must include a description of the physical environmental 
conditions in the vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental analysis is 
commenced, from both a local and regional perspective. This environmental setting will 
normally constitute the baseline physical conditions by which a lead agency determines whether 
an impact is significant.”  (Guidelines, § 15125, subd. (a).)  A description of the environmental 
setting must be sufficient to allow “an understanding of the significant effects of the proposed 
projects and its alternatives” but “no longer.”  (Guidelines, § 15125, subd. (a).) That description 
should place “[s]pecial emphasis” “on environmental resources that are rare or unique to that 
region and would be affected by the project” and “must permit the significant effects of the 
project to be considered in the full environmental context.”  (Guidelines, § 15125, subd. (c).) 
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Failure to Examine All Phases of the Entire Project as Proposed 

“The Initial Study must include a description of the project, and ‘the scope of the 
environmental review conducted for the initial study must include the entire project.”  (Nelson v. 
County of Kern, supra, 190 Cal.App.4th at 270, emph. in original.) 

The Initial Study here improperly fails to describe “the entire Project” and fails to 
consider all phases of the proposed Project.  The CEQA Guidelines (14 C.C.R §15063(a)(1)) 
make clear that an initial study must take a comprehensive view of the proposed project as a 
whole.  “All phases of project planning, implementation, and operation must be considered in the 
initial study of the project.” 

The NOP/IS indicates that proposed Rule 4001 is intended to require actions by the 
Cities, to adopt and implement plans and strategies to address any “shortfall” in emissions 
reductions.  The Initial Study improperly fails to address or to provide information and analysis 
relating to the environmental impacts of the anticipated “subsequent approvals,” “discretionary 
permits” and amendments to the Cities’ plans and regulations that appear to be proposed as parts 
of the Project, or the physical environmental effects of social or economic impacts that may 
result from those anticipated and apparently necessary changes in land use regulations.”   
(Guidelines § 15063.)  Such anticipated and intended actions by other governmental agencies 
thus appear to be part of this Project, and must be identified and evaluated in the Project EA, 
along with their potential impacts.  As such, we reiterate our prior comment on the Draft 2012 
AQMP Program EIR dated October 22, 2012 where it is stated that the District has failed to fully 
disclose the details of Measure IND-01 and as a result is segmenting or piecemealing its CEQA 
analysis.   

Failure to Describe Existing Land Use Regulations 

The Initial Study does not include an examination of whether the Project would be 
consistent with existing zoning, plans and other applicable land use controls, as required by 
CEQA Guideline Section 15063.  Although the Initial Study includes some background 
discussion of the CAAP, it provides little or no description of the existing planning and zoning 
designations applicable to the “Project” location, and relies on (unsupported) assertions that the 
Project would be in furtherance of the CAAP.  It provides no information or analysis of other 
existing plans or policies applicable in the Harbor Districts, which may be affected or impacted 
by the Project. 

Uncertain and Inadequate Identification of “Baseline” Used for Review 

It is critical under CEQA that any level of environmental review make it clear as to the 
“baseline” being used as the basis for analysis of the significance of potential Project impacts. 
(CEQA Guidelines Section 15125(a).) Normally, the “baseline” will be the existing 
environmental conditions in the vicinity of the Project.  (Guideline Section 15125(a); see also, 
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Communities for a Better Environment v. South Coast Air Quality Management District (2010) 
48 Cal.4th 310, 315 [the baseline for an agency’s primary environmental analysis under CEQA 
must ordinarily be the actually existing physical conditions rather than hypothetical conditions 
that could have existed under applicable permits or regulations].)   The Supreme Court has 
explained that the requirement for identification and use of the appropriate “baseline” applies in 
the context of an Initial Study as well as in an EIR.  (Communities for a Better Environment, 
supra, 48 Cal.4th at 512, and n. 5.) 

The Initial Study here, however, fails to make it clear as to what “baseline” is being used.  
In many places the Initial Study compares the anticipated “impacts” of adopting proposed 
Rule 4001 to the permitted emissions levels anticipated (in the future) under the 2012 AQMP, or 
alternatively to the (future) emission reduction targets of the CAAP  -- rather than to the existing 
environmental conditions.  While the recent Supreme Court decision in Neighbors for Smart Rail 
v. Exposition Metroline Constr. Authority (8/5/2013,  No. S202828) ___ Cal.4th ___, indicates 
that the baseline need not always be the existing physical conditions, and that “projected future 
conditions” may be used in rare situations as a baseline “if their use in place of measure existing 
conditions ... is justified by unusual aspects of the project or the surrounding conditions”  (Slip 
Opinion, p. 11), it does not detract from the rule that the Initial Study must accurately and 
consistently describe the baseline being used.  Nor does it permit the use of “future conditions” 
in the absence of a showing of unusual circumstances.  The Initial Study in this case does 
neither. 

For each of these fundamental reasons, the NOP/IS should be rescinded in order that it 
may be revised, completed and corrected to meet CEQA requirements. 

2. Chapter 2 of the Initial Study – The “Environmental Checklist” 

(a) General Comments and Questions on the Environmental 
Checklist 

The NOP/IS apparently relied on a standard CEQA environmental checklist to identify 
those “impact areas” it recognizes to be potentially affected by the Project.  In several respects, 
however, the Initial Study appears to merely assume the absence of potentially significant 
impacts, rather than factually demonstrating that significant impacts will not occur if the 
(inadequately-described) Project is adopted and implemented.  This is insufficient under CEQA, 
and under the District’s own rules.  (SCAQMD Rule 110; City of Redlands, supra, 96 
Cal.App.4th at 408-09; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296).  
Furthermore, it is contrary to the District’s response to comment #5-4 in the Final Program EIR, 
which indicates that “[t]he exact impacts resulting from the particular methods that will be used 
under Control Measure IND-01 can only be determined in the future as the measure is developed 
into a rule or regulation and adopted.” 
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The NOP/IS currently indicates that the scope of the proposed EA for this “Project” will 
be limited to the six topics listed at p. 2-2.  Compliance with CEQA, however, would require not 
only a new and corrected Initial Study, providing an adequate “Project description” but also a 
more comprehensive EA that addressed additional areas of potentially significant impact, 
including (without limitation): (1) Aesthetics, (2) Biological Resources, (3) Cultural Resources, 
(4) Land Use and Planning, (5) Noise, (6) Public Services, and (7) broadened evaluation of 
potential impacts and issues in the areas of Energy, Hazards and Hazardous Materials, Air 
Quality, and Transportation and Traffic. 

Unless and until those areas are more fully addressed, the NOP/IS appears to improperly 
limit the scope of the proposed EA, and to erroneously exclude areas requiring further 
assessment. 

(b) Specific Comments and Questions on the Environmental 
Checklist 

As detailed below, there are numerous areas of potential environmental impact in the 
checklist as to which the Initial Study either omits required evidence to support its conclusions of 
“no potential impact” or treats with insufficient detail. 

More specific questions and comments follow: 

P. 2-4 -- Preliminary Discussion of Checklist 

First Paragraph:  We reiterate the same comment as noted on page 1-4 regarding Cities 
being the source of emissions.  The geographic location itself does not produce emissions.  It is 
the users of the area that produce impacts.   The users of the two ports are the owners and 
operators of the ships, trains, trucks and equipment which the District targets as the sources of 
emissions. 

First Paragraph, Last Sentence:  The Initial Study states that “some emission reductions 
[assumed by the District’s 2012 AQMP] may be contingent upon the Ports taking and 
maintaining actions which are not required by air quality regulations.”  This suggests that one of 
the purposes for District proposal of proposed Rule 4001 may be to establish a new regulatory 
“authority” over the Cities (and the communities served by and dependent upon the Harbor 
Departments of the Cities) that is not in fact already provided by existing federal, state, or 
regional air quality regulations.  The policy implications of such a Project may well include 
significant impacts on the environment, if regulatory authority over activities, facilities, and uses 
of the Harbor Districts is shifted or arrogated to the District.  (See, e.g., City of Redlands, supra, 
96 Cal. App. 4th 398 [proposed new County policy re exercise of County authority over 
annexations and sphere of influence was not supported by adequate CEQA review].) 

Second Paragraph, Last Sentence:  Same comment as page 1-5. 



Ms. Barbara Radlein 
August 21, 2013 
Page 16 
 

 

Third Paragraph.  The NOP/IS states that the checklist responses focus on “the above 
mentioned actions.”  This is extremely vague.  Is the reference intended to be the items 
referenced in the paragraph immediately above, or in the earlier pages? 

Identification of precisely what measures are being assumed or proposed in proposed 
Rule 4001 is essential to being able to review the Initial Study. 

Aesthetics  -- P. 2-5 

Discussion of I a), b) and c).  The Initial Study suggests that “because PR 4001 would 
implement IND-01” the District may simply assume that this Project would not be expected to 
generate significant adverse aesthetics impacts.  However, given that the measures that would be 
used to implement IND-01 are not identified, the Initial Study does not provide evidence to 
demonstrate that proposed Rule 4001 has no potential for impact.  To the contrary, the Initial 
Study admits that “PR 4001 will primarily affect operations at two ports” and but then simply 
assumes from the industrial and commercial zoning of the Harbor Districts that there could not 
be a potential for impacts on “scenic vistas” nor any potential degradation of the visual character 
of the areas around the Harbor Districts. 

The Initial Study fails to describe the environmental setting and include any evidence or 
analysis to support its assumption that whatever is done to implement proposed Rule 4001 would 
“likely easily blend in” with the surrounding activities, especially since what would be done to 
implement the Rule is not yet known.  Specifically, the Initial Study fails to identify or even 
describe known visual resources such as John S. Gibson Boulevard, Harbor Boulevard, and the 
Vincent Thomas Bridge, all of which are designated as local scenic highways in the San Pedro 
and Wilmington-Harbor City Community Plans.  There are many historic and cultural resources, 
both listed and found eligible for listing through surveys, that contribute to the visual setting and 
character of the Harbor Districts and if modified, through obstruction, alteration, or demolition 
could have a negative aesthetic impact.  Without a clearly defined project, project location, or 
description of the environmental setting, it is not possible to conclude that any port modifications 
will have little or no noticeable effect on adjacent areas and would blend in with the visual 
setting. 

The Initial Study indicates that “Control devices may include hoods or bonnets on ship 
exhaust stacks to capture emissions and are expected to be as high as 80 feet (POLB, 2006)” and 
concludes that “these control devices would be similar to other structures used within the heavily 
industrialized portions of the Ports…”  First, the “POLB” citation is missing in the list of 
references.  Second, it is speculative and erroneous to assume that control devices as high as 80 
feet would have “no visual impact” without knowing the location, dimensions, color scheme or 
critical viewpoints.  No such analysis has been considered here and the impact is dismissed with 
no evidence to support the conclusion. 
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The last sentence of the first paragraph (on p. 2-6; I. d) suggests there are no residential 
areas “next to” the Harbor Districts, and thus the Initial Study may dispense with analysis of 
light and glare impacts.  It is evident however that was an inaccurate assumption given the 
residential communities of San Pedro, Wilmington and Long Beach located adjacent to the 
Harbor Districts.  This is also contradictory to the description of surrounding land uses and 
setting on page 2-1 which indicates “potentially residential.”   

The Initial Study further errs by dispensing with environmental analysis or evidence, 
simply because of the (assumed) beneficial air quality goals of proposed Rule 4001.  The law is 
clear that environmentally “benign” objectives for a project do not excuse non-compliance with 
CEQA and do not justify reliance on assumptions in lieu of evidence to demonstrate the absence 
of potential impacts.  See, e.g., California Farm Bureau v. California Wildlife Conservation 
Board (2006) 143 Cal.App.4th 173, 196, emph. added [State environmental agency violated 
CEQA by exempting environmentally beneficial habitat project from review]: 

“[I]t cannot be assumed that activities intended to protect or preserve the 
environment are immune from environmental review. [Citations.]” (Davidon 
Homes, supra, 54 Cal.App.4th 106, at p. 119; see, e.g., Dunn-Edwards Corp. v. 
Bay Area Air Quality Management Dist. (1992) 9 Cal.App.4th 644 (disapproved 
on other grounds in Western States Petroleum Assn. v. Superior Court, supra, 9 
Cal.4th 559, 570.) There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. 

This topic should not be dismissed.  Given the nature of proposed Rule 4001, it cannot be 
determined that its implementation would have no impact on aesthetics.  The EA therefore 
should include “Aesthetics” as a potentially impacted area of study. 

Air Quality  -- P. 2-11, Discussion 

In the first paragraph (p. 2-11), last sentence, the stated assumption is speculative given 
there is no information about what physical changes to the environment proposed Rule 4001 will 
entail.  There is no evidence to support the assumption in the Initial Study that proposed 
Rule 4001 would be identical to Measure IND -01 or have identical (previously-studied) impacts 
on air quality. 

P. 2-11, III.a 

The first paragraph, last sentence, again raises the question of why it should become the 
obligation of the Cities to take actions on their own to fulfill the obligations of the District for 
reaching emissions reductions targets?  What is the legal authority for this shifting (or 
delegation) of the District’s air quality responsibility? 
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In the second paragraph, the Initial Study relies on an assumption that “the Port” would 
be installing control equipment.  Again, this erroneously confuses the Harbor Departments of the 
Cities with the operators of vessels, vehicles, and equipment.  The Harbor Boards serve as 
trustees of tideland assets. 

The conclusion in this section assumes that the undefined strategies and approaches 
suggested in conceptual description of proposed Rule 4001 will be successful.  That is dependent 
on the feasibility of the approaches, which must be identified and assessed.  Therefore, this topic 
should be analyzed in the EA. 

P. 2-12, III.b, c, and g 

Given the total lack of information regarding what proposed Rule 4001 would entail and 
whether it’s implementation is feasible, it is premature to assess impacts in this category.  These 
details must be provided and these topics should also be identified and assessed in the EA. 

P. 2-13, III.e 

There is no factual basis in the Initial Study upon which to conclude that implementation 
of proposed Rule 4001 would not create any odor issues and therefore need not be studied.  It is 
premature to dismiss this area of analysis given the lack of information currently available 
regarding the Project. Furthermore, the Initial Study analysis only applies to construction odors 
and ignores any potential odors that may occur during long-term operations. 

The NOP should be amended to make clear that at least these additional areas of potential 
impacts on air quality should also be identified and assessed in the EA. 

Biological Resources – P. 2-14 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to biological resources, including least terns and migratory birds. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on biological resources. 

Cultural Resources – P. 2-16 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
impacts to cultural resources.  Not all areas within the Harbor Districts are devoid of cultural 
resources or have cultural resources that have been previously disturbed, as concluded in the 
Initial Study on page 2-18 in section V(b), (c), and (d).  There are known recorded historic and 
prehistoric sites throughout the Harbor Districts.  For example, see COLA’s website at 
http://www.portoflosangeles.org/idx_history.asp.  Without knowing the location and extent of 
ground disturbance from possible construction activities associated with proposed Rule 4001, it 
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is speculative to assume that no significant adverse cultural resources impacts are expected from 
implementing proposed Rule 4001.  The conclusion in the Initial Study is unsupported and lacks 
evidence or facts to support the findings. 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on cultural resources. 

Energy – P. 2-18 

The Initial Study section VI(c) must be expanded to also consider and analyze the shift 
from fossil fuels to alternative fuels or electrical powered technologies and increased reliance on 
such alternative fuels or electricity such that sufficient supply and emergency storage would be 
required in the event of a major disaster.  Also, some types of emissions control measures, 
facilities, or technologies contemplated by the Project could increase or shift demand for 
different types of energy or fuel usage.  Although “risk of upset” is not considered in the Initial 
Study checklist, it should be cross referenced here and addressed in the Hazards section of the 
Initial Study. 

The scope of the proposed EA should be expanded to include this additional analysis. 

Hazards and Hazardous Materials – P. 2-24 

The Initial Study section VIII(f) must be expanded to also consider and analyze the 
increased reliance on alternative fuels or electrical powered technologies that would require 
sufficient supply and emergency storage in the event of a major disaster.  Although interference 
with emergency response plans was marginally addressed in this section, “risk of upset” is not 
considered in the Initial Study checklist.   

The scope of the proposed EA should be expanded to include this additional analysis. 

Land Use and Planning – P. 2-34 

The Initial Study fails to adequately describe, and improperly minimizes, possible 
inconsistencies between the proposed Project and the existing and applicable land use plans and 
policies. 

The Initial Study erroneously claims that “there are no provisions in PR 4001 that would 
affect land use plans, policies, or regulations.”  (P. 2-34.)  The Initial Study does not support that 
conclusion with any substantial evidence. 

First, the NOP/IS fails to identify any of “the provisions of PR 4001” so the statement 
cannot be supported or evaluated. 
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Second, and more importantly, however, the Initial Study repeatedly references 
“implementation strategies,” “plans” and other new measures that it anticipates the Cities will be 
required to enact if proposed Rule 4001 becomes effective.  Presumably this is because of 
inconsistencies between the existing plans and policies and the requirements of the new Rule.  
(See, e.g., pages 1-6 through 1-11.)  The measures contemplated in the Initial Study include the 
adoption of new “regulatory requirements,” new “impact fees” on the movement of cargo or 
sources, and changing the tariffs for use of the Harbor Districts – all of which would cause at 
least potential “conflicts” with applicable plans and policies.  (Cf., Orinda Ass’n v. Board of 
Supervisors (1986) 182 Cal.App.3d 1145, 1169 [the CEQA requirements for initial study 
examination of non-conformity with existing land use plans are intended to allow lead agency to 
modify the Project to avoid inconsistencies with existing plans – not vice versa].) 

Third, the Initial Study itself acknowledges that the Project is anticipated to cause 
“potentially significant impacts” or conflicts with “an applicable plan ... for the performance of 
the circulation system” and conflicts with “an applicable congestion management plan.”  (Initial 
Study, p. 2-44.)  Although the Initial Study proposes to address those admitted conflicts in the 
“transportation” section of the EA, these acknowledged conflicts confirm the necessity for 
including “land use and planning” impacts in the proposed EA as well. 

Fourth, the proposed Project would seemingly create conflicts with the Cities’ existing 
policies implementing the State Tidelands Trust principles, the California Coastal Act planning 
and permitting requirements, and the existing Master Plan for each Port, as are detailed in the 
previous port letters included in Attachment A to this letter.  In addition, the proposed Project 
would create inconsistencies with the Clean Air Action Plan. 

Fifth, the proposed Rule is apparently structured in a way that would impermissibly usurp 
the (non-delegable) police power authority of the Cities and their respective Boards of Harbor 
Commissioners to plan, implement, and regulate land use policies and actions in their respective 
jurisdictions.  (This comment has also been raised above, in Project Description comments.) 

The numerous inconsistencies between the Project as proposed and the existing plans and 
policies require identification in the Initial Study and inclusion in the proposed EA.  (Guidelines 
§ 15125(d).) 

The scope of the proposed EA should be expanded to include environmental analysis of 
the Project’s potential impacts on land use and planning. 

The EA should also include analysis of the impacts of the proposed/anticipated Project-
related subsequent amendments to the Cities’ plans, policies, and other land use regulations.  
(See, e.g., Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 
1197 [CEQA review failed to consider incidental results from adoption of revised policy; 
incidental impacts could not be disregarded in an initial study based upon “net” environmental 
impact of the change in policy being benign since CEQA requires each environmental impact of 
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project be discretely evaluated].)  “Where a physical change is caused by economic or social 
effects of a project, the physical change may be regarded as a significant effect in the same 
manner as any other physical change resulting from the project.” (Guidelines, § 15064, subd. (e); 
see §§ 21080, subd. (e)(2), 21082.2, subd. (c).) 

The scope of the EIR should be expanded to include analysis of possible physical 
changes in port facilities and operations that might be caused by economic or social effects of the 
Project itself or by the anticipated amendments to land use and zoning policies by the Cities 
subsequent implementation of the Project. 

Noise – P. 2-36 

The NOP/IS acknowledges that approval of the Project and “triggering” of the PR 4001 
could result in the construction or installation of new control equipment.  The Initial Study 
improperly dismisses the potential noise impacts from such work as “not expected to be in 
excess of current operations.”  There is no substantial evidence in the Initial Study to justify such 
assumptions. 

Similarly, there is no evidence cited in the Initial Study to support its further assumption 
that additional permanent noise impacts anticipated from the operations of new control 
equipment would not “substantially increase ambient operational noise levels in the area.” 

This section of the Initial Study is littered with mere “expectations” unsupported by any 
evidence regarding the magnitude of new noise impacts, even though such new impacts are 
anticipated by the Initial Study.  Nor is there any analysis of the potential for significant adverse 
impacts from new noise generators related to the Project. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding these anticipated new noise impacts, 
alternatives, and possible mitigation measures. 

Public Services – P. 2-39 

The Initial Study assumes that the Project would not generate any increased need for 
public services.  However, the Initial Study does not provide any substantial evidence to support 
its assumptions regarding the “absence of impact” on additional public services or facilities. 

The Initial Study should be expanded to address potential impacts that may arise from the 
increased “diversion” of existing “dirty” vehicles and vessels into solid waste sites if proposed 
Rule 4001 is triggered. 

 

 



Ms. Barbara Radlein 
August 21, 2013 
Page 22 
 

 

Transportation and Traffic – P. 2-44 

The Initial Study fails to adequately describe and analyze potential impacts to rail and 
marine vessel traffic and ignores the significance criteria identified as “[w]ater borne, rail car or 
air traffic is substantially altered” on page 2-45.  The Initial Study erroneously considers only 
vehicular traffic impacts to local roadways. 

The NOP/IS must be revised, and the scope of the proposed EA expanded to include a 
detailed analysis, supported by evidence, regarding potential impacts to rail and marine vessel 
traffic. 

Socioeconomics Analysis 

The EA needs to include a broad-based analysis of the socioeconomic effects of the 
proposed Rule 4001, including the potential for job loss, business closures, and diversion of 
cargo to other ports due to the potential loss of regional competitiveness.  The socioeconomic 
analysis needs to consider both the existence of the rule, even if not triggered, and the future 
enforcement of the rule.  Because these conditions have the potential to physically change the 
environment in and around the ports, these impacts should be identified and assessed in the EA.  
(See CEQA Guidelines §§ 15064(e) and 15131; Citizens for Quality Growth v. City of Mount 
Shasta (1988) 198 Cal.App.3rd 433, 445 [EIR must consider possibility of economic blight from 
rezoning].)  Moreover, this assessment should not be limited to businesses and operations within 
the ports, but should extend to those facilities, businesses and operations that while located 
outside of the Harbor Districts are dependent upon the flow of cargo for their continued 
operations. 

Too-Narrowly “Focused” Environmental Review 

We note in closing that the Initial Study appears to reflect a preliminary decision to 
conduct less-than-full disclosure or environmental review of the proposed Project.  Although the 
Initial Study concludes that “the proposed Project may have a significant effect on the 
environment and an Environmental Assessment will be required,” it nevertheless appears that 
environmental review in the admittedly-required EA is proposed to be curtailed and “focused” 
on just the six topics listed in the current the NOP.  One obvious indication of this is the 
miniscule list of references that were relied upon to support the Initial Study analysis; the list is 
limited to three sources. 

It is respectfully submitted that such an approach would be too narrow and not in 
conformance with the requirements of CEQA, or with the District’s own policies and rules for 
environmental analysis.  While the CEQA Guidelines call for emphasis and “focus” on the 
significant environmental impacts of the Project, the authority to use such focus is misapplied in 
the Initial Study.  For example, CEQA Guideline § 15143 explains that such focus may be used 
to limit the analysis in an EIR [or, in this case, EA] only as to such impacts that the Initial Study 
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properly shows to be clearly insignificant and unlikely to occur  (i.e., “effects dismissed in an 
Initial Study as clearly insignificant and unlikely to occur need not be discussed further in the 
EIR...”). 

The NOP/IS here, by contrast, appears to exclude from consideration in the EA numerous 
effects that it has not shown to be “clearly insignificant and unlikely to occur.” 

D. Conclusion 

The current version of the NOP/IS fails to adequately describe the “Project” thereby 
thwarting effective public review and comment on proposed Rule 4001.  The Initial Study must 
therefore be revised, corrected, and re-circulated with all of the descriptions and other content 
required by CEQA. 

Even this inadequate NOP/IS makes it clear that the scope of the proposed EA has been 
unduly narrowed, and that environmental review will be limited in a way that erroneously fails 
to provide the relevant decision-makers, affected public agencies, residents and the public 
generally with sufficient evidence and analysis of all anticipated and potential impacts from the 
Project as a whole, or of all potentially feasible mitigation measures or appropriate Project 
alternatives as required by CEQA. 

While it is clear that an EA is called for in connection with this proposed Project, it is 
equally clear that the EA should be more complete than what is envisioned by the current 
NOP/IS.  More fundamentally, its scope must be determined by a legally-adequate revised 
NOP/IS.  The EA for the Project must, of course, be supported by credible and substantial 
evidence, including independent professional analysis. 

We respectfully request that these comments and questions be considered before the 
District embarks on preparation of the EA and all of the other required independent studies in 
connection with the CEQA review of the proposed Project.  We therefore look forward to 
working with the District, and any study teams or working groups tasked with evaluation of the 
proposed Rule 4001. 

The NOP requests that we provide you with a contact person for each responding agency.  
For the COLB, the contact persons are as follows: 

 
Heather Tomley 
Acting Director of Environmental Planning 
Port of Long Beach 
925 Harbor Plaza 
Long Beach, CA 90802 
(562) 283-7100 
e-mail: heather.tomley@polb.com 
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With copies to: 

Dominic Holzhaus, Principal Deputy City Attorney 
Long Beach City Hall 
333 West Ocean Boulevard 
Long Beach, California 90802 
(562) 570-2212 
e-mail:  dominic.holzhaus@longbeach.gov 
 
M. Katherine Jenson 
Rutan & Tucker, LLP 
611 Anton Boulevard, St. 1400 
Costa Mesa, California 92626 
(714) 641-3413 
e-mail:  kjenson@rutan.com 
 
David P. Lanferman 
Rutan & Tucker, LLP 
Five Palo Alto Square 
3000 El Camino Real, #3000 
Palo Alto, California 94306 
(650) 320-1507 
e-mail: dlanferman@rutan.com 

For COLA, the contact persons are as follows: 
 
Christopher Cannon 
Director of Environmental Management 
Port of Los Angeles 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3763 
e-mail: ccannon@portla.org 
 
With a copy to: 
 
Joy Crose, Assistant General Counsel 
City of Los Angeles, Harbor Division 
425 South Palos Verdes Street 
San Pedro, CA 90731 
(310) 732-3750 
e-mail: jcrose@portla.org 
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July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 









 

 

 
 
 
 
August 30, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Comments on the Draft 2012 Air Quality Management Plan  
 
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to serve on 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management 
Plan (AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have a proven 
leadership record of developing and implementing appropriate and effective strategies that have 
resulted in the port-related goods movement industry’s achievement of real and dramatic 
emissions reductions.  Although the Ports do not own or control the emission sources, the Ports 
have worked cooperatively with business operators in the port area and the air quality regulatory 
agencies (i.e. Environmental Protection Agency, California Air Resources Board, and AQMD) to 
help the port industry reduce its fair share of air quality impacts to the region from port-related 
operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and the 
associated San Pedro Bay Standards.  As a result, between 2005 and 2011 emissions from 
port-related sources were reduced by 73 percent for diesel particulate matter (DPM) and by 
50 percent for nitrogen oxides (NOx).  The Ports’ San Pedro Bay Standards for 2014 established 
goals to reduce port-related DPM by 72 percent and NOx by 22 percent.  Therefore, as a result of 
implementation of aggressive actions by the port industry, port-related emission reductions have 
exceeded our goals several years ahead of schedule. 
 
While we  remain a committed partner in the effort to improve air quality in the region, we have 
significant concerns with several proposed control measures in the Draft 2012 AQMP that 
improperly misclassify the Ports as “stationary sources” or “indirect sources” under AQMP 
Stationary Source measures, or as “implementing agencies” of specific AQMP mobile source 
measures.  In particular, the proposed Stationary Source Measure IND-01, “Backstop Measures 
for Indirect Sources of Emissions from Ports and Port-Related Sources” contains many legal 
flaws, as explained in greater detail below, and inappropriately proposes to impose enforcement 
actions on the Ports for emissions generated by emissions sources that the Ports do not own,  
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operate, or control, which is counterproductive to the cooperative relationship that our agencies 
have established since we began working together on the voluntary CAAP in 2006.   
 
This letter provides the Ports’ specific comments on the control measures in the Draft 2012 
AQMP that we believe must be addressed prior to finalization and adoption by your agency. 
 
Proposed Stationary Source Measure IND-01 
 
There are three fundamental problems with Proposed Measure IND-01, “Backstop Measures for 
Indirect Sources of Emissions from Ports and Port-Related Sources.”  First, the proposed 
backstop rule would transform the Ports’ voluntary CAAP into the AQMD’s mandatory 
regulation of the Ports.  This would jeopardize the Ports and the Port-related emissions sources’ 
grant funding for equipment replacement and modernization if it is now necessary to comply 
with regulation, while offering nothing to assist the Ports with compliance in terms of additional 
technologies, facilitating regulations, tools, or funding.  Second, although the CAAP was a 
voluntary cooperative effort of the Ports and the air agencies designed to encourage the industry 
operators of regulated equipment to go beyond regulation, the proposed backstop rule would 
improperly subject the Ports to the AQMD’s enforcement action for industry’s missed emissions 
reductions by equipment not operated or controlled by the Ports, or even potential loss of federal 
funding under federal conformity principles if the AQMP is adopted into the State 
Implementation Plan (SIP) and approved by the U.S. EPA as federal law.  Third, the proposed 
backstop rule exceeds the AQMD’s authority and if implemented may violate the State 
Tidelands Trust.  If Measure IND-01 (as well as the Offroad Mobile Source Measures discussed 
below) are in reality the AQMD’s regulation of Port-related mobile emissions sources such as 
locomotives, ships, rail, and trucks, then this is beyond AQMD’s legal authority and AQMD 
should obtain a waiver under the Clean Air Act from the U.S. EPA.  The Ports provide further 
detailed comments on Proposed Measure IND-01 below, and object to it being included in the 
2012 AQMP.   
 
Based upon the AQMD’s modeling results, existing control measures are expected to result 
in attainment of the Federal 24-hour PM2.5 standard by the 2014 deadline without 
Measure IND-01.  Section 39602 of the California Health and Safety Code states that the 
State Implementation Plan (SIP) shall only include those provisions necessary to meet the 
requirements of the Clean Air Act.  Hence, there is no identified need or legal basis for 
implementing Measure IND-01.  The AQMD’s proposed measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be 
achieved in the near future, and is therefore unnecessary. 
 
The Ports are neither “direct emissions sources” nor “stationary sources” subject to AQMD 
permitting, and the AQMD has not complied with requirements for regulation under Health and 
Safety Code.  The Ports are also not “indirect sources” subject to an AQMD indirect source 
review program within the meaning of the Clean Air Act, and the AQMD has not complied with 
requirements of the Clean Air Act, 42 U.S.C. §7410 and various other requirements for indirect 
source classification.  The Ports are also not air agency regulators.  The Ports do not own, 
operate, regulate, or control any of the goods movement equipment serving the Ports that are  
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targeted emissions sources under Measure IND-01.  Additionally, the equipment are mobile 
sources regulated by state, federal, and/or international regulation, sometimes under jurisdiction 
preempting Port or AQMD action.  It is inappropriate for the AQMD to regulate the Ports 
without the Ports’ ownership, operation, or jurisdiction to regulate the various industry 
businesses actually causing the emissions within our boundaries.   
 
The proposed backstop measure continues to state that if there is a South Coast Air Basin-wide 
shortfall in emission reductions, then the AQMD will mandate additional emission reductions 
from the Ports, even if the port-related sources have already met their commitments.  This 
moving target standard is unconstitutionally vague and therefore illegal.  The Ports are unfairly 
targeted, as there are no backstop measures proposed for other entities or source categories 
should other modeling assumptions not come to pass, such as anticipated natural fleet turnover, 
or other non-regulated initiatives failing to meet their goals, such as those expected by the Carl 
Moyer Program.  If the AQMD’s emissions projections for achieving attainment are incorrect, 
including control factors and growth rates, this measure appears to imply that the Ports will be 
specifically tasked with rectifying the shortfall.  If the Basin fails to achieve the federal air 
quality standard, the proper channel to address this is through the established SIP process, not to 
establish a contingency rule to unfairly burden one specific industry out of the entire Basin.   
 
AQMD staff has indicated that Measure IND-01 is proposed to account for measures that are not 
backed by enforceable requirements.  However, significant programs such as the CAAP’s Clean 
Truck Program, Ocean-going Vessel Low Sulfur Fuel Program, Cargo-handling Equipment 
requirements, and the Shore-side Power/Alternative Maritime Power programs are currently 
backstopped by CARB and International Maritime Organization (IMO) regulations.  The Ports 
also require higher rates of vessel or equipment compliance than regulation through terminal 
leases, when such commercial opportunities are able to be negotiated with tenants.   Therefore, 
Proposed Measure IND-01 is unnecessary. 
 
Measure IND-01 is vague and incomplete.  It is unclear whether the AQMD has taken credit for 
actual/current emission reductions in the baseline only, or if assumptions have been made for 
future year reductions.  We take issue with a measure moving forward where emissions 
projections are “on-going.”  Further, no detail is provided on the level of emission reductions 
that are needing to be maintained.  This is further complicated by the differences that exist 
between the emissions inventories produced by the Ports and the inventory used for the AQMP.  
It is unclear if a specific emission reduction shortfall will trigger implementation of the measure, 
or if it is simply left to the discretion of the AQMD.  Additionally, the control costs have not yet 
been developed or justified in a cost-benefit analysis. 
 
The CAAP is a planning document that provides a guideline of strategies and targets that are 
often “stretch goals,” which ultimately are implemented through individual actions adopted by 
the Long Beach and Los Angeles Boards of Harbor Commissioners (Boards).  The Ports are 
sovereign Tidelands granted to the cities of Los Angeles and Long Beach by the state under the 
oversight of the State Lands Commission.  Each city has been appointed as a trustee and has 
established their respective Board of Harbor Commissioners with exclusive control and 
management of the Tidelands and revenues and expenditures from the Tidelands.  However,  
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such discretion must be exercised in accordance with their obligations to prudently manage 
Tidelands assets and revenues within a nexus and proportionality to the Tidelands Trust interests, 
as well as in accordance with applicable laws such as the California Environmental Quality Act 
(CEQA) and principles of federal preemption.1  The AQMD cannot mandate action by each 
Port’s Board of Harbor Commissioners, nor can the AQMD direct how the Ports obligate state 
Tidelands money; only the appointed trustee can make discretionary actions to obligate state 
Tidelands funds.  Specifically, the CAAP measures listed in the Draft 2012 AQMP each require 
the Boards to authorize the expenditure of incentive monies and program costs, or to approve 
conditions of infrastructure project development in their discretion as CEQA lead agency and as 
Tidelands trustees. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss 
technical and policy issues related to reducing emissions from port-related sources.  As stated 
above, we remain committed to achieving the clean air goals identified in the CAAP and 
working with port industry and the air regulatory agencies on implementation of appropriate 
strategies.  
 
For your reference, attached is our comment letter dated July 10, 2012, expressing our 
preliminary concerns related to the proposed Measure IND-01 and a comment letter dated 
May 4, 2010, in which the Ports initially expressed concerns regarding backstop rules.   
 
Proposed Off-Road Mobile Source and Advanced Control Technology Measures  
 
The Draft 2012 AQMP also identifies the San Pedro Bay Ports as “Implementing Agencies” for 
several of the proposed Off-Road measures (OFFRD-02, OFFRD-04, and OFFRD-05) and 
Advanced Control Technology measures (ADV-01, ADV-02, ADV-03, ADV-04, and ADV-05).  
The Ports should not be listed as Implementing Agencies, which the AQMP Appendix IV-A 
defines as “the agency(ies) responsible for implementing the control measure.”  While the Ports 
have been moving forward with voluntary efforts in these areas, as mentioned above, the Ports 
are not air agency regulators.  We also do not own or operate the equipment identified in the 
proposed measures, and therefore we do not have direct control over any of the sources listed.  
During the Advisory Committee meetings, AQMD staff has provided clarification that the Ports 
are listed as Implementing Agencies because of our voluntary commitments to work on these 

                                                 
1 The Ports’ experience with the first phase of the 2006-2010 CAAP showed that in actual implementation, many 
CAAP measures were carried out in a different manner than originally conceptualized, or not carried out at all, 
based on limitations on the Boards’ opportunities and their exercise of their discretion to manage Tidelands assets 
and funds under real-world circumstances.  Some of the CAAP measures can only be implemented if businesses 
apply to the Ports for permits to build or expand their lease premises and CEQA mitigation required by law or lease 
conditions that can be negotiated with a Port tenant.  Other CAAP measures involve emissions sources (rail or ocean 
vessels) that may assert federal preemption against efforts to compel use of specific technology, so the CAAP goals 
involve the Ports offering economic incentives in voluntary compliance programs, such as the Ocean Vessel 
incentive programs.  However, only the Boards have the legal authority to fund such incentives or impose CEQA 
mitigation or lease conditions to project approval, which decisions also fall within the Boards’ sole discretion 
regarding their respective Port’s properties and their individual Harbor Revenue Fund budgets, which may be 
affected by the global economy.   
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efforts, and that being listed as an implementation agency does not obligate the Ports to any 
specific requirement, however, this is contrary to the language of the AQMP that implementing 
agencies are “responsible for implementing the control measure.”  We believe that listing the 
Ports, and not including all of the other public and private partners that are also working on these 
efforts, gives the impression that the Ports do have an assigned obligation, or that the Ports must 
bear a larger burden in the effort to implement these programs.  We also repeat our comment 
stated above that the AQMD cannot mandate in the AQMP that the Ports must expend monies in 
these voluntary efforts, since most of these Off-Road and Advanced Control Technology 
measures require incentive monies to fund demonstration projects or accelerated use of new 
technology. 
 
We believe that the appropriate Implementing Agencies for these measures are the United States 
Environmental Protection Agency and the California Air Resources Board. 
 
The Ports urge AQMD to make all of the above-requested changes to the draft 2012 AQMP, in 
particular, to eliminate Measure IND-01 Port Backstop Rule as a legally unnecessary measure 
exceeding AQMD’s authority and violating the State Tidelands Trust.  We believe it is much 
more effective to advance our mutual clean air goals for our agencies to continue working 
cooperatively together, but if the AQMD takes the above 2012 AQMP measures forward, the 
Ports will have no choice but to vigorously oppose such action through the administrative and 
legal process. 
 
Sincerely, 

 
Chris Lytle Geraldine Knatz 
Executive Director Executive Director 
Port of Long Beach Port of Los Angeles 
 
HAT:s 
 

cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Port of Long Beach Harbor Commission 
 Port of Los Angeles Harbor Commission 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
 David Reich, Los Angeles City Mayor’s Office 



 

 

 
 
 
 
July 10, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
Re: Initial Comments on the Proposed 2012 Air Quality Management Plan, 

Control Measure IND-01  
 
Dear Dr. Wallerstein: 
 
The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to participate in 
the South Coast Air Quality Management District’s (AQMD) 2012 Air Quality Management Plan 
(AQMP) Advisory Committee.  We support the AQMD’s clean air goals and have worked 
aggressively with the port industry to reduce our fair share of air quality impacts to the region from 
port-related operations, as outlined in the San Pedro Bay Ports Clean Air Action Plan (CAAP) and 
the associated San Pedro Bay Standards.  As a result, between 2005 and 2010, emissions from 
port-related sources were reduced by 70 percent for diesel particulate matter and by 49 percent for 
nitrogen oxides.  Emissions inventory work currently underway indicates additional, continued 
emission reductions in 2011. 
 
While we continue to remain a committed partner in the effort to improve air quality in the region, 
we disagree with AQMD’s proposed control strategy for port-related sources in the Draft 2012 
AQMP.  The inclusion of proposed measure IND-01, “Backstop Measures for Indirect Sources 
of Emissions from Ports and Port-Related Sources,” is unnecessary and counter-productive. 
 
The two Ports have a proven track record of developing and implementing appropriate and effective 
emission reduction strategies.  These efforts have been entered into voluntarily, working 
cooperatively with operators in the port area and the air quality regulatory agencies (i.e. 
Environmental Protection Agency, California Air Resources Board and AQMD).  Since the Ports 
initially implemented the CAAP, many of the port-related control strategies have been or will be 
superseded by state or international requirements, such as the rules for replacing drayage trucks, 
switching to cleaner marine fuels, and using shore power while at berth.  The Ports’ emissions 
inventories in 2010 show reductions that are meeting or are in excess of the emission reductions that 
the Ports committed to in the San Pedro Bay Standards.  However, it is important to note that in order 
to remain on track to meet the Standards, a collaborative and concerted effort with our agency 
partners is essential, with the understanding that while the Ports can achieve significant emission 
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reductions, no single entity can accomplish this task.  The previous State Implementation Plan 
identified several regulatory strategies that have not yet materialized into regulations for various 
reasons.  Moving forward, the Ports will need agency assistance, particularly on the development and 
deployment of zero-emission technologies and at-berth controls for non-regulated vessels, as well as 
on the preferential deployment of cleaner vessels to the basin.   
 
The Ports are sustaining and growing long-standing successful CAAP programs, such as the 
Vessel Speed Reduction Incentive Program and, on July 1, 2012, the Ports implemented new, 
groundbreaking incentive programs to encourage cleaner ocean-going vessels to call at the Ports.  
With programs such as these, along with the above-referenced regulatory rules becoming effective 
and ensuring significant additional emission reductions by 2014, there is no identified need for 
implementing a backstop measure.  The AQMD’s proposed backstop measure will not result in any 
additional benefit for the region beyond what is currently being achieved and expected to be achieved 
in the near future, and is therefore unnecessary. 
 
It is inappropriate for the AQMD to attempt to regulate the Ports, which are the Harbor Departments 
of the cities of Long Beach and Los Angeles, in an attempt to control emissions from equipment 
within our boundaries, but which we do not own or operate.  Further, the proposed backstop measure 
identifies that the “…requirements will be triggered if the reported emissions for 2014 for 
port-related sources exceed the 2014 target milestone, or the Basin fails to meet the 24-hour PM2.5 
standard as demonstrated in the 2012 AQMP and basin-wide reductions are needed, in which case a 
new reduction target for each pollutant will be established.” (emphasis added).  While clarification 
has been provided by AQMD staff that any effort to make up for a basin-wide shortfall will be the 
responsibility of all sectors, not just the Ports, this statement still implies that if the port industry 
meets their targeted emission reductions, but other sectors fail to meet their fair share obligations, 
then the AQMD will mandate additional reductions from the Ports.  This is counter to the cooperative 
relationship that our agencies have established since we began working together on the CAAP in 
2006, and ignores the tremendous air quality benefits that have been gained from voluntary actions. 
 
Lastly, based on the preliminary calculations by AQMD, the majority of the region is expected to be 
in attainment for PM2.5 by the target year of 2014, with the remainder anticipated to be in attainment 
by the expected extension date of 2019.  The inclusion of IND-01 is therefore unnecessary for the 
region to reach attainment.  If these emission reductions are needed in the baseline emissions 
calculation, there is precedent for mechanisms other than control measures to be used for this 
purpose, and we would like to discuss those options with your staff. 
 
We strongly believe that the voluntary and cooperative CAAP process established by the Ports 
remains the most appropriate forum for the Ports and the air regulatory agencies to discuss technical 
and policy issues related to reducing emissions from port-related sources.  As stated above, we 
remain committed to achieving our fair share of clean air goals identified in the CAAP and working 
with port industry and the air regulatory agencies on implementation of appropriate strategies.  
 
For your reference, attached is a comment letter dated May 4, 2010, in which the Ports initially 
expressed concerns regarding backstop rules.  The letter was submitted as a public comment on the 
proposed Rules 4010 and 4020, which were proposed backstop rules for health risk and criteria 
pollutant emissions. 
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We look forward to working with AQMD on resolving our concerns related to the proposed backstop 
measure in the Draft 2012 AQMP. 
 
Sincerely, 
 
 
 
  
CHRIS LYTLE MICHAEL R. CHRISTENSEN 
Executive Director Deputy Executive Director, Development 
Port of Long Beach Port of Los Angeles 
 
 
HAT:s 
 
 
cc: Peter Greenwald, South Coast Air Quality Management District 
 Elaine Chang, South Coast Air Quality Management District 
 Henry Hogo, South Coast Air Quality Management District 
 Susan Nakamura, South Coast Air Quality Management District 
 Cynthia Marvin, California Air Resources Board 
 Roxanne Johnson, Environmental Protection Agency, Region 9 
 Robert Kanter, Port of Long Beach 
 Rick Cameron, Port of Long Beach 
 Dominic Holzhaus, Deputy City Attorney, City of Long Beach 
 Chris Cannon, Port of Los Angeles 
 Joy Crose, Assistant General Counsel, City of Los Angeles 
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November 19, 2012 
 
 
Barry Wallerstein, D. Env. 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, California 91765 
 
 
Re: Ports’ Proposed Revision and Resolution Language for the Draft 2012 Air Quality 

Management Plan  
 
 
Dear Dr. Wallerstein: 
 
On November 15, 2012, staff from the ports of Long Beach and Los Angeles met with AQMD 
Boardmember Judy Mitchell and AQMD staff to discuss concerns and comments that have been 
raised by the ports in previous comment letters on the Draft 2012 Air Quality Management Plan 
(AQMP).  At the conclusion of the meeting, it was determined that staff would continue to work 
together to attempt to resolve the concerns that have been raised. 
 
In that spirit, the ports of Long Beach and Los Angeles propose the following revisions to the 
2012 AQMP, consistent with our past comment letters to AQMD: 
 

1. Measure IND-01 must be removed from the 2012 Air Quality Management Plan if it 
continues to apply or recommend any form of AQMD oversight and approvals of the 
ports’ actions, or enforcement (in terms of fines, penalties, administrative actions) against 
the Ports for failures of the Port industry to achieve designated emissions reductions.  
This includes the intent to develop such enforcement actions in later IND-01 rulemaking 
after adoption of the AQMP, even if such details regarding enforcement activity are 
absent from the draft AQMP.	

	
2. With the removal of the Measure IND-01, the following language could be added to the 

adopting resolution for the 2012 Air Quality Management Plan:	
 
BE IT FURTHER RESOLVED, the District commits to continue working with 

the Port of Long Beach and the Port of Los Angeles on the implementation of the San 
Pedro Bay Ports Clean Air Action Plan (CAAP) in order to meet the emission reduction 
goals identified in the San Pedro Bay Standards, and as a part of the annual report to the 
Board, District staff will continue to provide information on the progress of the ports in 
implementing the CAAP. 
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November 7, 2016 

 

Mr. Wayne Nastri 

Acting Executive Officer 

South Coast Air Quality Management District 

21865 Copley Drive 

Diamond Bar, California 91765 

Electronic Submittal Via: 

https://onbase-pub.agmd.gov/sAppNet/UnityForm.aspx?key=UFSessionIDKey 

 

SUBJECT: COMMENTS BY PORTS OF LONG BEACH AND LOS ANGELES ON 

REVISED DRAFT OF SOUTH COAST AIR QUALITY MANAGEMENT 

DISTRICT’S 2016 AIR QUALITY MANAGEMENT PLAN 

 

Dear Mr. Nastri: 

The Port of Long Beach and Port of Los Angeles (Ports) appreciate the opportunity to 

participate in the South Coast Air Quality Management District’s (District or SCAQMD) 2016 

Air Quality Management Plan Advisory Committee, and to comment on the District’s Revised 

Draft 2016 Air Quality Management Plan (either “Revised Draft” or “AQMP”) released to the 

public on October 7, 2016.   

The Ports previously submitted comments on the June 2016 draft of the 2016 AQMP on 

August 19, 2016, which are attached hereto.  The Revised Draft, however, does not acknowledge 

or respond to the Ports’ previous comments and objections to the proposed AQMP (and in some 

cases appears to further aggravate issues to which objections have been raised).  The Ports 

therefore respectfully request that their comments be deemed to be incorporated in the Ports’ 

comments on the current Revised Draft.   

The Ports also note that their ability to provide comments on all aspects of the proposed 

new 2016 AQMP is precluded by the lack of complete information in the Revised Draft AQMP; 



-2- 

 

e.g., proposed control measure MOB-01 is incomplete and vague, the socio-economic analysis 

and incentive funding plans have not yet been completed and the critical Appendices V and VI 

have not yet been finalized or released to the public.  Accordingly, the Ports request that the 

District extend the comment period on the 2016 AQMP to allow the public an adequate 

opportunity to review and further comment on all Appendices and other critical components of 

the AQMP (e.g., the socioeconomic analysis, Incentive Funding Action Plan, etc.) well before 

the AQMP is to submitted for consideration by the District Board.  

 

OVERVIEW OF ISSUES 

The cities and businesses that move goods in and out of the Ports are vital to the regional, 

state, and national economy.  The international cargo handled by the Ports accounts for over 1.1 

million jobs in California and 3.3 million jobs in the United States; however, competition for 

much of this cargo is intensifying particularly with other international ports (Panama Canal, 

Canada, Mexico). The Ports are global leaders in the highly successful Clean Air Action Plan 

(CAAP) and other environmental programs, working in partnership with the port-related industry 

to reduce emissions from goods movement sources (ships, trains, trucks, cargo handling 

equipment, harbor craft).  The CAAP, however, is not a blue print for the AQMP.  The control 

measures in the Revised AQMP holds the Ports and related facilities responsible for shortfalls in 

voluntary CAAP measures, and will deter other ports and industries from any type of voluntary 

action.   

The Ports have been innovative and effective leaders in the efforts of public agencies to 

improve air quality despite the fact that the Ports do not have regulatory authority or control over 

the emissions sources. Working collaboratively and voluntarily with the EPA, CARB, and the 

District, the Ports’ efforts have achieved unprecedented success in helping the maritime goods 

movement industry obtain substantial reductions in emissions.  The Ports continue to remain firm 

in our position that the District’s attempt to regulate the Ports as “indirect sources” is 

unnecessary and counterproductive to the successful collaborative approach, and should not be 

included in the SIP.  The District is inappropriately proposing to impose enforcement actions on 

the Ports for emissions generated by emissions sources that the Ports do not own, operate, or 

control.  The District should, respectfully, focus on funding efforts as opposed to regulation that 

would detour from the overall objective of improving air quality. 

As the Ports have noted in these and prior comments, the District lacks authority to adopt 

any control measure or “backstop” rule that would go into effect if the emission targets for NOx, 

SOx, and PM2.5 from port-related sources are not met.  Nor are such measures necessary because 

the Ports’ recent emissions inventories show that the ports have exceeded the projected emission 

reduction targets identified in the CAAP.  For example, diesel particulate matter (DPM) 

emissions have been reduced by 85% over the 9 year period between 2005 and 2014.  In 

addition, emissions of nitrogen oxides (NOx) are down by 51%, and sulfur oxides (SOx) 

emissions have been reduced by 97%.   

The Ports continually develop and support emission reduction strategies and programs 

that will result in cleaner air for the local communities and the region.  These efforts have been 

entered into voluntarily, working cooperatively with the operators in the port area and the air 

quality regulatory agencies working aggressively with the goods movement industry to reduce 
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air quality impacts from the equipment they operate.  The potential for additional regulation by 

the District on the Ports brings significant uncertainty that will have broad negative effects on the 

goods movement industry and the economy as a whole, and will jeopardize the voluntary, 

collaborative partnership between the cities, the industry, and all of the air agencies that has led 

to the significant emissions reductions achieved to date.  

The current Revised Draft 2016 AQMP raises many concerns, and grounds for objection, 

in addition to the numerous concerns with the 2016 AQMP previously raised by the Ports.  

Those comments and objections are detailed in the attachment(s) to this letter.  However, we take 

this opportunity to briefly note, and highlight for the District’s consideration and response, the 

following points raised by the Revised Draft AQMP: 

1. The District Lacks Jurisdiction To Adopt Or Implement Several Of The Control 

Measures Proposed By The 2016 AQMP. 

The Ports, and others, have repeatedly pointed out the limitations imposed by federal and 

state law on the District’s authority to impose regulations on emission sources that are not within 

its jurisdiction.  Air pollution control districts only have the authority “to adopt and enforce rules 

and regulations” as to “emission sources under their jurisdiction. (Health & Safety Code, 

§ 40001, sub. (a).)”  (Friends of Oceano Dunes, Inc. v. San Luis Obispo County Air Pollution 

Control District (2015) 235 Cal.App.4th 957, 963, as modified on denial of reh’g (Apr. 23, 

2015). 

The revisions to the current draft AQMP have not only ignored those objections, but have 

actually proposed to move the District into even more flagrant excesses of the District’s limited 

regulatory jurisdiction by repeatedly calling not just for incentive-based “control measures” but 

threatening the creation of new rule-making and “regulations” that would be imposed on 

emission sources beyond the District’s existing legal jurisdiction. (E.g., Revised Draft AQMP, p. 

4-3: “These strategies include aggressive new regulations and development of incentive funding 

... “ [newly revised text in italics];  id. at p. 4-22 & 23,  also, Appendix IV-A-6 through 9.) 

The District’s authority to regulate is limited to its jurisdictional boundaries.  The District 

was created by the California Legislature “in those portions of the Counties of Los Angeles, 

Orange, Riverside, and San Bernardino included within the area of the South Coast Air Basin, as 

described in Section 60104 of Title 17 of the California Administrative Code, as now or hereafter 

amended.”  (Cal. Health & Safety Code, § 40410.)  The District’s boundaries do not include the 

ocean area adjacent to the South Coast Air Basin.  Thus, the District lacks authority to adopt and 

enforce measures in the AQMP  because it does not have jurisdiction to regulate emission 

sources outside of its geographical boundaries as would be required if the CAAP programs 

become involuntary and mandatory.   

The Cities’ management of the Ports is largely subject to their roles as trustees of 

tidelands under the legislative acts that granted tidelands to the Cities under a public trust.     As 

tidelands trustees, the Cities have been granted the discretion over how to best fulfill the express 

trust purposes.  The District cannot adopt policies, control measures, or regulations that might 

attempt to compel the Ports to violate these tidelands trust obligations.   
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2. The 2016 AQMP Would Exacerbate The Legal Conflicts Resulting From The 

District’s Attempts To Regulate Mobile Sources Disguised As “indirect source 

control measures and regulations.” 

The District has no authority to regulate mobile sources, or to arbitrarily group source 

categories or invoke geographic boundaries (e.g., the Ports) and declare those areas or groups of 

sources, by mischaracterizing them as an “indirect source.”  The Ports and the activities 

conducted there are not “indirect sources” of emissions within the meaning of the federal Clean 

Air Act (42 U.S.C. § 7410(a)(5)(C).)  An “indirect source review program” is “the facility-by-

facility review of indirect sources of air pollution, including such measures as are necessary to 

assure, or assist in assuring, that a new or modified indirect source will not attract mobile sources 

of air pollution” that would contribute to the exceedance of the NAAQS.  (42 U.S.C., § 

741O(a)(5)(D)(i).)  “Direct emissions sources or facilities at, within, or associated with, any 

indirect source shall not be deemed indirect sources for the purpose” of an indirect source review 

program.  (42 U.S.C. § 7410(a)(5)(C).)  Indirect source control measures cannot be required as a 

condition of SIP approval by EPA or CARB.  (42 U.S.C., § 7410(a)(5)(A)(ii); Health & Safety 

Code, § 40468.)  There are no provisions in the Clean Air Act for including “backstop” 

measures.  Only those provisions necessary to meet the requirements of the Clean Air Act can be 

included in the SIP.  (Health & Safety Code, § 39602.)  Backstop measures are not necessary to 

meet the 24-hour PM2.5 NAAQS requirements of Clean Air Act, and there is no emission 

reduction target in the attainment strategy for AQMP which the proposed measures purport to 

implement.  (See e.g., 40 C.F.R. §§ 51.112-51.114.) 

Furthermore, air pollution control districts such as SCAQMD are not authorized to 

regulate or impose a permit system on “indirect sources” of emissions.  (Friends of Oceano 

Dunes, Inc. v. San Luis Obispo County Air Pollution Control District, supra, 235 Cal.App.4th at 

964.) 

The AQMP control measures appear to be yet another misguided effort to use the Clean 

Air Act’s indirect source provisions as a guise to impermissibly regulate mobile sources.  The 

District cannot regulate emissions from on- and off-road mobile sources operating at, and to and 

from, the Ports, which includes ocean-going vessels and locomotives.  The District cannot 

regulate emissions from the tailpipes of on-road and off-road mobile sources, or enact mobile 

source regulations.  The District also cannot regulate off-site emissions (emissions occurring 

during transit “to and from” the purported “site”).  Congress did not intend or authorize the use 

of the indirect source provisions of the Clean Air Act as a way to circumvent mobile source 

preemption. 

3. The 2016 AQMP Would Violate The Dormant Commerce Clause. 

The control measures proposed in the Revised Draft AQMP would have serious negative 

effects on international and interstate commerce, navigation, maritime as well as land-based 

commerce, are will add unique and ‘discriminatory’ burdens which will have the effect of 

impeding California’s and the Ports’ economic competitiveness.  Accordingly, these measures 

will likely undergo close scrutiny under the federal constitution’s “dormant commerce clause” 

and “rights and immunities” protections.   



-5- 

 

“The high court’s dormant commerce clause jurisprudence “‘significantly limits 

the ability of States and localities to regulate or otherwise burden the flow of 

interstate commerce.’” (McBurney, supra, 569 U.S. at p. ___ [133 S.Ct. at p. 

1719] ....)  . Generally speaking, the Commerce Clause protects against 

inconsistent legislation arising from the projection of one state regulatory regime 

into the jurisdiction of another State. [Citation.]”  (Healy, supra, at pp. 336-337.)” 

(Alamo Recycling, LLC v. Anheuser Busch InBev Worldwide, Inc. (2015) 239 Cal. 

App.4th 983, 996.) 

4. The AQMP Would Unconstitutionally Impose Unfunded State Mandates. 

The California Supreme Court recently ruled in State Department of Finance v. 

Commission of State Mandates (County of Los Angeles) (2016) 220 Cal.App.4th 740, that certain 

requirements of the 2001 Los Angeles County Municipal Separate Storm Sewer System (MS4) 

Permit could be considered unfunded State mandates that would violate the constitutional 

prohibition against such unfunded mandates (Cal.Const. art. X III B, sec. 6(C), unless adequate 

state reimbursement was also provided.  The same rationale would apply to any unfunded 

requirements that are imposed upon the Ports under the 2016 AQMP.  As framed, the 

requirements being imposed on the Ports are the creation of the District.  The requirements are 

not “federal mandates” that might be exempted from this constitutional mandate. 

5. The 2016 AQMP Would Unnecessarily And Erroneously Include Measures Based 

On Inapplicable NAAQS. 

 The District asserts that it is required to have a new attainment demonstration for three 

NAAQS: (1) the 8-hour ozone NAAQS established in 2008, 75 ppb (2008 8-hour Ozone); (2) the 

annual PM2.5 NAAQS established in 2012, 12 µg/m3 (2012 annual PM2.5); and, (3) the 24-hour 

PM2.5 NAAQS established in 2006, 35 µg/m3 (2006 24-hour PM2.5).  This is not entirely 

accurate.  EPA has yet to decide whether to revoke the 2008 8-hour ozone NAAQS or to impose 

appropriate anti-backsliding requirements.  EPA will provide guidance on these issues in a 

subsequent rulemaking.  It is premature to address the 2008 8-hour Ozone in the 2016 AQMP 

until EPA finalizes its rule.  The 2016 AQMP demonstrates that the 2006 24-hour PM2.5 

standard will be met by the 2019 attainment year with no additional reductions needed beyond 

already adopted measures. Therefore, the 2016 AQMP does not need to include new control 

measures to meet this standard.  The 2016 AQMP states that the 2012 annual PM2.5 standard 

cannot be met by 2021, which is the attainment year for the current “moderate” 

designation.  Therefore, the District will be requesting EPA re-designate the Basin as a “serious” 

nonattainment area, which will provide four more years to attain the annual PM2.5 standard by 

2025.  The Ports agree this request should be included in the draft 2016 AQMP.  The District 

also concedes it is voluntarily submitting attainment demonstrations for the following NAAQS: 

(1) 1997 8-hour Ozone NAAQS, 80 ppb and (2) the 1979 1-hour Ozone NAAQS, 120 ppb. The 

District has prematurely chosen to provide for the alternative NOx/VOC reductions instead of 

the reasonable further progress demonstration under 42 U.S.C., § 7511a(c)(2) without 

conducting an economic analysis of these options. (40 C.F.R., § 51.1100(o)(12).)  This economic 

analysis should be conducted and public input sought on this issue before the draft 2016 AQMP 

addresses the 1997 8-hour Ozone NAAQS and 1979 1-hour Ozone NAAQS. 
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6. The District should not conduct its CEQA review or require public comment on the 

AQMP before all aspects of the Plan have been completed. 

The Ports note the difficulty, if not the inefficiencies, posed by the District’s continuing 

practice of releasing the proposed new 2016 AQMP in piecemeal and incomplete fashion.  It 

appears that the current Revised Draft AQMP is itself not yet complete, and anticipates 

additional substantive content.  The necessary socio-economic analysis is also not yet complete.  

As noted in the Ports comments on the Draft EIR, it is procedurally and legally 

inappropriate for the District to be conducting its CEQA review before the details of the 

proposed AQMP have been completed.  The Ports and the public should not be required to 

review and comment on important environmental documents before the full shape of the 

proposed project (2016 AQMP) is better known and disclosed.  (See, e.g., City of Santee v. 

County of San Diego (1989) 214 Cal.App.3d 1438, 1450:  “A complete project description is 

necessary [for CEQA] to assure that all of a project’s environmental impacts are considered.”].) 

Additional comments and objections are further detailed in the attachment(s) to this 

letter. 

 

CONCLUSION 

The Ports strongly encourage the District to strongly consider the issues identified herein 

and in its prior comments on the Draft 2016 AQMP, and to make the above-requested changes to 

the Draft 2016 AQMP, including but not limited to the following: 

 eliminate control measure MOB-01 as it is unnecessary and exceeds the District’s 

authority;  

 clarify that control measure EGM-01 and any subsequent rulemaking related to 

indirect source review does not apply to the Ports; and 

 revise control measure MOB-14 to clarify that it does not preclude the maritime 

goods movement industry’s ability to secure grant funding for early actions. 

The Ports also urge the District to complete the appropriate Incentive Funding Action 

Plan, as well as the appropriate socioeconomic impact analysis, and to provide the Ports and 

other members of the public with an adequate opportunity for comprehensive review and 

comment on those documents along with the (revised) Draft 2016 AQMP prior to submitting the 

Plan to the Board for consideration. 

The Ports remain committed to achieving our clean air goals identified in the CAAP to 

help improve regional air quality.  We strongly believe that the voluntary and cooperative CAAP 

process established by the Ports remains the most appropriate forum for the Ports and the air 

regulatory agencies to discuss technical and policy issues related to reducing emissions from 

port-related sources. 
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The Ports appreciate this opportunity to provide comments on the proposed 2016 AQMP.  

We look forward to continuing to work with the District on advancing our shared goals for clean 

air in the South Coast region. 

Sincerely, 

 

RICHARD D. CAMERON 

Managing Director, 

Environmental Affairs and Planning  

Port of Long Beach 

CHRISTOPHER CANNON 

Director 

Environmental Management 

Port of Los Angeles 

 

 

  

    



 

 

 

 

 

ATTACHMENT 

DETAILED COMMENTS ON THE REVISED DRAFT 2016 AQMP 
  

1. The District Lacks Jurisdiction Over Ocean-Going Vessels.  

The District’s authority to regulate is limited to its jurisdictional boundaries.  The District 

was created by the California Legislature “in those portions of the Counties of Los Angeles, 

Orange, Riverside, and San Bernardino included within the area of the South Coast Air Basin, as 

described in Section 60104 of Title 17 of the California Administrative Code, as now or hereafter 

amended.”  (Cal. Health & Safety Code, § 40410.) 

The South Coast Air Basin includes the portion of Los Angeles County “[b]eginning at 

the Los Angeles-San Bernardino County boundary and running west along the township line 

common to T.3 N and T.2 N, San Bernardino Base and Meridian; then north along the range line 

common to R.8 W and R.9 W; then west along the township line common to T.4 N and T.3 N; 

then north along the range line common to R.12 W and R.13 W to the southeast corner of 

Section 12, T.5 N, R.13 W; then west along the south boundaries of Sections 12, 11, 10, 9, 8, 7, 

T.5 N, R.13 W to the boundary of the Angeles National Forest which is collinear with the range 

line common to R.13 W and R.14 W; then north and west along the Angeles National Forest 

boundary to the point of intersection with the township line common to T.7 N and T.6 N (point is 

at the northwest corner of Section 4 in T.6 N, R.14 W); then west along the township line 

common to T.7 N and T.6 N; then north along the range line common to R.15 W and R.16 W to 

the southeast corner of Section 13, T.7 N, R.16 W; then along the south boundaries of Sections 

13, 14, 15, 16, 17, 18, T.7 N, R.16 W; then north along the range line common to R.16 W and 

R.17 W to the north boundary of the Angeles National Forest (collinear with township line 

common to T.8 N and T.7 N); then west and north along the Angeles National Forest boundary 

to the point of intersection with the south boundary of the Rancho La Liebre Land Grant; then 

west and north along this land grant boundary to the Los Angeles-Kern County boundary.  (17 

Cal. Code Regs., § 60104(d).) 

The District’s boundaries do not include the ocean area adjacent to the South Coast Air 

Basin.  Thus, the District lacks authority to adopt and enforce measures in the AQMP (e.g., 

MOB-01, MOB-02, MOB-03, and EGM-01) because it does not have jurisdiction to regulate 

emission sources outside of its geographical boundaries as would be required if the CAAP 

programs become involuntary and mandatory.  The Ocean Going Vessel (OGV) Vessel Speed 

Reduction program would require OGVs to slow vessel speed to 12 knots during their approach 

and departure from the ports at a distance of either 20 nm or 40 nm from Point Fermin, which is 

outside the District’s jurisdictional boundary.  The OGV Low Sulfur Fuel for Auxiliary Engines 
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and Auxiliary Boilers program would require OGVs to switch to low sulfur distillate fuel within 

40 nm from Point Fermin, which is outside of the District’s jurisdictional boundary.  The OGV 

Low Sulfur Fuel for Main Engines program would require OGVs to switch to low sulfur 

distillate fuel within 40 nm from Point Fermin, which is outside of the District’s jurisdictional 

boundary.   

The OGV Vessel Speed Reduction program is the only CAAP measure that is not already 

part of regulations adopted by other agencies.  Yet, the Ports also lack jurisdiction to mandate 

any OGV actions of the ship owners if CAAP voluntary incentive targets are not met.  OGVs are 

regulated by the federal government implementing its treaty obligations under MARPOL, 

administered by the IMO, specifically MARPOL Annex VI Regulations for the Prevention of Air 

Pollution from Ships (Annex VI), which sets global limits for SOx, NOx, and PM emissions 

from OGVs.  Congress vested MARPOL and Annex VI authority with the Secretary of the U.S. 

Coast Guard (Secretary) and the Administrator (Administrator) of the EPA.  (33 U.S.C., § 1903.)  

The Secretary has exclusive MARPOL administrative and enforcement authority.  (33 U.S.C., 

§ 1903(a).)  The Administrator has Annex VI administrative, regulatory, investigative, and 

enforcement authority.  (33 U.S.C., §§ 1901 et seq.) 

The District’s ability to adopt, enforce, and require the Ports to comply with any measure 

mandating the Vessel Speed Reduction program is precluded and preempted by Annex VI and 

federal regulations.  (40 CFR § 1043.10.)  The federal government has historically been the 

principal regulator of emissions from U.S. and foreign-flagged ships (or OGVs) under Annex VI.  

(40 C.F.R., § 94; 40 C.F.R., § 1043, 33 C.F.R. § 151).   

The Ports are located within the “North American Environmental Control Area” (ECA) 

established under Annex VI.  The North American ECA’s limits are much stricter than Annex 

VI’s global requirements.  It would be unlawful for the District to require the Ports to collect and 

report NOx, SOx, and PM emissions information from OGVs subject to Annex VI requirements 

in the North American ECA.  To collect this information, the Ports must impose a reporting 

requirement for OGVs coming and going from the Ports– effectively regulating them under 

Annex VI.  The Ports lack authority to regulate U.S. and foreign-flagged ships in this manner.  

(33 U.S.C., §§ 1903, 1907.)  Federal recordkeeping and reporting requirements for fuel and 

marine engines are expressly allowed (40 C.F.R., § 1043.70(b)-(c)), but no other recordkeeping 

and reporting requirements are authorized by statute or regulation.  Any reporting requirement by 

the District is thus preempted by both Annex VI’s record-keeping requirements for NOx engine 

standards and sulfur content in fuel (Regulations 13 and 14, Annex VI; incorporated by reference 

at 40 C.F.R., § 1043.100) and federal regulatory record-keeping and reporting requirements (40 

C.F.R., § 1043.70). 

The District’s attempt to mandate certain voluntary CAAP programs would also be 

preempted on enforcement grounds.  Congress expressly reserved enforcement authority of 

Annex VI regulations to the U.S. Coast Guard and EPA.  (33 U.S.C., §§ 1903, 1907.)  

Enforcement inspections will be conducted only by the U.S. Coast Guard and, when referred by 

the Secretary, investigated by the Administrator.  (33 U.S.C., §§ 1907(f)(1)-(2).)  The U.S. Coast 

Guard and EPA are authorized to impose civil penalties for violations of MARPOL (including 

Annex VI) and 33 U.S.C., §§ 1901 et seq., § 1908(b)(1).  The Ports and the District are not so 

authorized and cannot inspect, penalize, or undertake enforcement actions against OGVs under 

Annex VI and 33 U.S.C., §§ 1901 et seq. 
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The District’s Executive Officer also lacks authority to decide that any emission target is 

not met.  To satisfy the Emission Reduction Plan requirement, the Ports may have to impose 

more stringent emissions requirements on U.S. and foreign-flagged vessels than required by 

Annex VI.  The Ports and the District both lack this authority. 

2. The District Lacks Authority To Regulate Port Activities As “Indirect Sources.” 

The District has no authority to regulate mobile sources, and may not do so by 

mischaracterizing them as “indirect sources.”  (Friends of Oceano Dunes, Inc. v. San Luis 

Obispo County Air Pollution Control District, supra, 235 Cal.App.4th at 964 [air pollution 

control districts are not authorized to regulate or impose a permit system on “indirect sources” of 

emissions].)  The Clean Air Act defines an indirect source as “a facility, building, structure, 

installation, real property, road, or highway which attracts, or may attract, mobile sources of 

pollution.” (42 U.S.C., § 7410(a)(5)(C).)  The Ports are not within this definition.  “Direct 

emissions sources or facilities at, within, or associated with, any indirect source shall not be 

deemed indirect sources for the purpose” of an indirect source review program.  (42 U.S.C., § 

7410(a)(5)(C).)  

Indirect source control measures cannot be required as a condition of SIP approval by 

EPA or CARB.  (42 U.S.C., § 7410(a)(5)(A)(ii); Health & Safety Code, § 40468.)  There are no 

provisions in the Clean Air Act for including “backstop” measures.  Only those provisions 

necessary to meet the requirements of the Clean Air Act can be included in the SIP.  (Health & 

Safety Code, § 39602.)  Backstop measures are not necessary to meet the 24-hour PM2.5 

NAAQS requirements of Clean Air Act, and there is no emission reduction target in the 

attainment strategy for AQMP which the proposed measures purport to implement.  (See e.g., 40 

C.F.R., §§ 51.112-51.114.) 

The District advances the novel theory that it can designate a geographic area, such as a 

city or a Port, to be an “indirect source.”   Further, the geographic line drawn by the District does 

not respect political boundaries and lumps portions of the cities together as a single indirect 

source.  The District believes it can draw any geographic boundary it desires and declare that 

area to be an “indirect source” without regard for whether the landowner operates or controls 

mobile sources that pass through the area.  Under the District’s theory, a local air district could 

designate as a stationary source, and an indirect source, any city or county that has natural 

features that attract ships or cars or other mobile sources, even if the city or county does not own, 

operate or control those sources.  Is a city with oil fields a stationary source and indirect source 

because it attracts refineries, trucks and trains to transport the petroleum products?  If Riverside 

County has increased the numbers of warehouses and distribution centers within its borders, is 

the governmental agency or county geographical area now a stationary source and indirect 

source because such distribution centers within their borders attract trucks and trains? 

The AQMP control measures would use the Clean Air Act’s indirect source provisions as 

a guise to impermissibly regulate mobile sources.  The District cannot regulate emissions from 

on- and off-road mobile sources operating at, and to and from, the Ports, which includes ocean-

going vessels and locomotives.  The District cannot regulate emissions from the tailpipes of on-

road and off-road mobile sources, or enact mobile source regulations.  The District also cannot 

regulate off-site emissions (emissions occurring during transit “to and from” the purported 
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“site”).  Congress did not intend or authorize the use of the indirect source provisions of the 

Clean Air Act as a way to circumvent mobile source preemption. 

The AQMP measures also fail as an indirect source review program because the Ports are 

not a “new or modified indirect emissions source.”  The Clean Air Act defines modification as 

“any physical change in, or change in the method of operation, of a stationary source which 

increases the amount of any air pollutant emitted by such source or which results in the emission 

of an air pollutant not previously emitted.”  (42 U.S.C., § 7411(a)(4).)  The criteria pollutants 

targeted are among those that have been identified and reduced for the duration of the CAAP.  

Because the Ports do not qualify as either a new or modified source, any attempt to regulate them 

as such exceeds the the District’s authority. 

The AQMP control measures also violate the nexus requirement for indirect source 

review programs.  The purpose of an indirect source review program is to ensure that mobile 

source emissions do not “cause or contribute to air pollution concentrations exceeding any 

national primary ambient air quality standard for a mobile-source related air pollutant.”  (42 

U.S.C., § 7410(a)(5)(D)(i).)  The District’s own PM2.5 monitors show that emissions from 

mobile sources operating in and around the Ports are not causing or contributing to the South 

Coast Air Basin’s nonattainment of the PM2.5 NAAQS.  The District has in the past attributed 

nonattainment to a single monitor – Mira Loma (Van Buren) – which is located in Riverside, 

approximately 60 miles northeast of the Ports.  This monitor has purportedly failed to attain the 

PM2.5 NAAQS because of drought conditions in Southern California, even though all of the 

South Coast Air Basin has experienced the drought and none of SCAQMD’s other monitors have 

failed to demonstrate attainment with the PM2.5 NAAQS, including the two State and Local Air 

Monitoring Stations nearest to the Ports – in North and South Long Beach.  The Long Beach 

monitors have consistently demonstrated attainment for at least the last four years and are 

projected to continue attaining the standard through 2019.  The data thus suggest a nexus 

between nonattainment and a source located near the Mira Loma (Van Buren) monitor – not the 

Ports. 

MOB-01 also fails as an indirect source review program because the businesses within 

the geographic and source designated areas are not a “new or modified indirect emissions 

source.” (42 U.S.C., § 7410(A)(5).)  A source is new if it adds to the air basin’s existing 

emissions baseline.  (National Ass’n of Home Builders v. San Joaquin Valley Unified Air 

Pollution Control Dist. (9th Cir. 2010) 627 F.3d 730, 731-32.)  The Clean Air Act defines 

modification as “any physical change in, or change in the method of operation, of a stationary 

source which increases the amount of any air pollutant emitted by such source or which results in 

the emission of an air pollutant not previously emitted.” (42 U.S.C., § 7411(a)(4).) 

3. “Mobile Sources” Are Beyond The Scope Of District Authority. 

The revised AQMP continues and aggravates previously-objected-to proposals seeking to 

create and assert novel District regulatory authority over emission sources attributed to the Ports, 

which are mischaracterized as “facility-based mobile sources” – without identifying any legal 

authority for those proposed actions.  (Revised Draft, pp. 4-27 through 4-33.)  While the District 

acknowledges that it only has “limited authority to regulate mobile sources” (Revised Draft, p.  

ES-7), the AQMP nonetheless persists in attempting to do just that in MOB-01.  The current 

revisions make explicit the threat to take such unauthorized actions “in the form of a regulation 
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by the SCAQMD ... “ in order to characterize the Ports’ voluntary, but effective, CAAP 

measures as “enforceable commitments.”  (Revised Draft, p. 4.28.)  The Revised Draft continues 

to describe MOB-01 as a control measure to achieve and enforce emission reductions at 

commercial marine ports and continues to erroneously characterize it as a “facility-based mobile 

source control measure.”  The proposed MOB-01 is yet another attempt by the District (like prior 

IND-01 and PR 4001) to justify the imposition of illusory regulatory authority over the Ports as 

“indirect sources” of emissions.  

By characterizing the Ports as a “facility-based mobile source,” it appears that the District 

intends to use MOB-01 as not just an “indirect source” control measure, but as a prelude to 

“immediate” rule-making and enactment of regulations that might be enforced against the 

independent Ports.  The Ports continue to oppose any form of a “rule” that would shift the 

District’s oversight obligations on the Ports.  They strongly oppose the District creating or 

relying on any concept of a “facility-based mobile source measure,” whether described as an 

“Indirect Source Rule,” “Backstop Rule” or the “freight hub,” “facility cap,” and/or “freight 

facility performance targets” approach.   

The Ports are not a “Facility” as required by the Clean Air Act’s indirect source 

provisions.  Together, the Port of Los Angeles and Port of Long Beach encompass 10,700 acres, 

miles of waterfront and features 50 passenger and cargo terminals, including dry and liquid bulk, 

container, breakbulk, automobile and warehouse facilities, and a cruise passenger complexes.  

While some U.S. ports are “operating ports” that own and operate their terminals and equipment 

and hire longshoremen to handle cargo, the Ports are “non-operating” or “landlord” ports that 

hold the tidelands property in trust for the State of California and lease it out to port tenants that 

operate the terminals.  Each port tenant is treated as an individual stationary source facility by 

the District and their activities are separately regulated and permitted by the District.   

“Mobile sources” of emissions are beyond the limited regulatory authority conferred by 

the Legislature on local or regional districts (e.g., Health & Safety Code § 40001(a); also see, 76 

Ops. Cal. Atty. Gen. 11 (1993); 75 Ops. Cal. Atty. Gen. 256 (1992); 74 Ops. Cal. Atty. Gen. 196 

(1991); 73 Ops. Cal. Atty. Gen. 229, 234-35 (1990)).  Congress vested the federal government 

with the authority to set nationwide emissions standards for mobile sources, including non-road 

mobile engines and vehicles. (42 U.S.C. §§ 7521, 7547.)  Congress expressly and impliedly 

preempted states from setting standards or other requirements relating to the control of emissions 

for mobile sources.  (42 U.S.C., § 7543, (a) & (e).)  The maritime goods movement emission 

sources are within the express and implied preemption.  The Clean Air Act allows California to 

seek authorization from EPA to adopt “standards and other requirements related to the control of 

emissions” for some, but not all, mobile sources covered by MOB-01.  (42 U.S.C., §§ 7543 (b) & 

(e)(2)(A).)  Thus, the District simply does not have mobile source regulatory authority. 

The mobile emission sources that utilize the Ports already exist and are part of the 

baseline.  Moreover, only those provisions necessary to meet the requirements of the Clean Air 

Act are included in the SIP.  (Health & Safety Code, § 39602.)  The purpose of an indirect source 

program is to ensure that mobile source emissions do not “cause or contribute to air pollution 

concentrations exceeding any national primary ambient air quality standard for a mobile-source 

related air pollutant.”  (42 U.S.C., § 7410(a)(5)(D)(i).)  MOB-01 is not necessary to meet the 

NAAQS requirements of Clean Air Act.  The emissions reductions listed in the Revised Draft for 

MOB-1 for the years 2023 and 2031 are listed as ‘To Be Determined” -- which indicates that 
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the reductions will be determined once the inventory and control approach are identified, and are 

not relied upon for attainment demonstration purposes.  In reality, there would be little to no 

emission reduction benefit from indirect source measures because state, federal and international 

authorities have adopted rules and regulations to significantly reduce NOx emissions from these 

on- and off-road mobile sources.  According to the AQMP, “[t]he effect of the rules and 

regulations are significant, showing reductions of over 67 percent in NOx emissions and close to 

60 percent in VOC emissions between 2012 and 2023, even with increases in fleet population” 

(p. 3-4). 

Despite repeated requests, the District still has not identified any legislation purporting to 

confer authority on the District to regulate public marine facilities as “mobile sources.”
1
  The 

District itself acknowledges that it does not have “primary regulatory authority” over the Port (or 

other large facilities identified as major sources of emissions, e.g., rail yards, airports, and 

distribution centers).  Nevertheless, the Revised Draft states:  “[T]he enforceable commitment 

may be in the form of a regulation by the SCAQMD within its existing legal authority, or by the 

State or federal government, or other enforceable mechanisms.” (p. 4-28.)  This statement raises 

the very same legal issues regarding the extent of the District's limited “existing legal authority” 

that the Ports have previously raised in opposition to PR 4001, and in their August 19, 2016 

comment letter.  The Revised Draft continues to ignore these basic, jurisdictional, flaws in the 

approach proposed to be taken by the 2016 AQMP.   

The Ports maintain their fundamental objections to the provisions of the new AQMP that 

would inject the Ports into a newly-contrived regulatory scheme in an attempt to extend de facto 

District jurisdiction over mobile emission sources where no such jurisdiction exists as a matter of 

law.  We refer to and incorporate the objections to this approach previously detailed in comment 

letters submitted in response to proposed IND-01, and to Proposed Rule 4001, and the Ports’ 

August 19, 2016 letter commenting on the June draft AQMP. 

4. The AQMP Includes Procedural Deficiencies. 

Even though the Revised Draft AQMP would impose a strict timeline on the District to 

undertake rulemaking to create enforceable regulations “immediately” after the adoption of the 

Final 2016 AQMP (Table 4-3), the District has not complied with the procedural requirements to 

adopt indirect source control rules that are contemplated in MOB-01.  The requirements are:  

(1) ensure, to the extent feasible, and based upon the best available information, assumptions, 

and methodologies that are reviewed and adopted at a public hearing, that the proposed rule or 

regulation would require an indirect source to reduce vehicular emissions only to the extent that 

the district determines that the source contributes to air pollution by generating vehicle trips that 

would not otherwise occur; (2) ensure that, to the extent feasible, the proposed rule or regulation 

does not require an indirect source to reduce vehicular trips that are required to be reduced by 

other rules or regulations adopted for the same purpose; (3) take into account the feasibility of 

implementing the proposed rule or regulation; (4) consider the cost effectiveness of the proposed 

rule or regulation; (5) determine that the proposed rule or regulation would not place any 

requirement on public agencies or on indirect sources that would duplicate any requirement 

                                                 
1
 The EPA itself treats “facilities based” emission sources as distinct from “mobile sources”.  

See, e.g., 66 FR 65208 “Database of sources of environmental releases of dioxin-like compounds 

in the U.S.”, ref year 1987-1995.  December 18, 2001. 
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placed upon those public agencies or indirect sources as a result of another rule or regulation 

adopted pursuant to Health and Safety Code sections 40716 or 40717.  (Health & Saf. Code, 

§ 40717.5.) 

The Revised Draft also inappropriately refers to the Ports as an “Implementing Agency,” 

(Appendix IV-A, p. 126), which the AQMP elsewhere defines as “the agency(ies) responsible for 

implementing the control measure.”  On pages IV-A-127, the Revised Draft AQMP now 

purports to commit the Ports and District staff “to develop an enforceable mechanism to 

recognize the voluntary actions ... that can be credited in the SIP in a timely manner.”  However, 

to the extent the AQMP would mischaracterize the Ports as “Implementing Agencies,” without 

including all of the other public and private partners working to achieve emission reductions, it 

improperly shifts an unwarranted burden of regulatory implementation to the Ports and 

erroneously implies that the Ports would have an assigned enforcement obligation, While the 

Ports have successfully adopted voluntary efforts to reduce emissions from maritime goods 

movement sources, and continue to be devoted to reducing emissions by working with the 

District as well as their own initiatives, the Ports are not air agency regulators.  The AQMP 

should not commit the Ports to regulatory responsibility for “development” of enforceable 

mechanisms or control measures as to sources over which they do not have jurisdiction, 

ownership or operational control.   

Further, as the District is well aware from the Ports’ previous comment letters on these 

issues, the Ports lack authority to enforce as mandates the programs on all mobile sources 

operating in the Ports as they are preempted by state, federal and international law.  This portion 

of the AQMP, requiring the Ports to select and implement the control measures, does not address 

or overcome these legal impediments. 

5. Control Measures in the AQMP would violate the dormant Commerce Clause. 

The “facility-based mobile source measure” approaches proposed in the revised draft 

AQMP would have serious negative effects on international and interstate commerce, navigation, 

maritime as well as land-based commerce, are will add unique and ‘discriminatory’ burdens 

which will have the effect of impeding California’s and the Ports’ economic competitiveness.  

Accordingly, these measures will likely undergo close scrutiny under the federal constitution’s 

“dormant commerce clause” and “rights and immunities” protections. 

“[A]ny state statute or regulation that impacts domestic interstate or foreign commerce is 

subject to judicial scrutiny under the commerce clause unless the statute or regulation has been 

preempted, or expressly authorized, by an act of Congress. (See, e.g., Atlantic Coast Demo. v. 

Bd. of Chosen Freeholders (3d Cir. 1995) 48 F.3d 701, 710.)  The commerce clause’s implicit, 

self-executing restriction on the states’ power to regulate domestic interstate and foreign 

commerce is commonly referred to as the “negative” or “dormant” commerce clause. (Barclays 

Bank, supra, 512 U.S. 298, fn. 9....)”  (Pacific Merchant Shipping Assn. v. Voss ( 1995 )  12 

Cal.4th 503, 514-15.) 

The California Court of Appeal recently explained the broad scope of these constitutional 

limitations on state or local “regulations” impacting commerce, in Alamo Recycling, LLC v. 

Anheuser Busch InBev Worldwide, Inc. (2015) 239 Cal.App.4th 983, 996: 
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The high court’s dormant commerce clause jurisprudence “‘significantly limits 

the ability of States and localities to regulate or otherwise burden the flow of 

interstate commerce.’” (McBurney, supra, 569 U.S. at p. ___ [133 S.Ct. at p. 

1719] ....)  More broadly, the high court in Healy explained that, taken together, 

its dormant commerce clause cases “stand at a minimum” for the three 

propositions. (Healy, supra, 491 U.S. at p. 336.) First, a state law violates the 

commerce clause if it applies to commerce that takes place wholly outside of the 

state's borders, regardless of whether the commerce has effects within the state. 

(Id. at p. 336, ...)  Second, a state law that “directly controls” commerce occurring 

wholly outside the state’s borders is invalid regardless of whether the law's 

extraterritorial reach was intentional....Brown-Forman Distillers v. N. Y. Liquor 

Auth. (1986) 476 U.S. 573, 579 [A statute that “directly regulates or discriminates 

against interstate commerce … is virtually per se invalid under the Commerce 

Clause … .”].)  Third, “the practical effect of the statute must be evaluated not 

only by considering the consequences of the statute itself, but also by considering 

how the challenged statute may interact with the legitimate regulatory regimes of 

other States and what effect would arise if not one, but many or every, State 

adopted similar legislation. Generally speaking, the Commerce Clause protects 

against inconsistent legislation arising from the projection of one state regulatory 

regime into the jurisdiction of another State. [Citation.]”  (Healy, supra, at pp. 

336-337.) 

Those burdensome and counter-productive approaches would be directly in conflict with 

the goals of Governor Brown’s Executive Order to improve freight transportation efficiency and 

increase competitiveness of California’s freight system, as well as the recently-released 

California Sustainable Freight Action Plan.   

6. The AQMD’S Imposition Of Unfunded Obligations On The Ports Violates The 

California Constitution, Article XIII B, Section 6. 

Article XIII B, Section 6(a) of the California Constitution states in relevant part as 

follows:  “Whenever the Legislature or any state agency mandates a new program or higher level 

of service on any local government, the State shall provide a subvention of funds to reimburse 

that local government for the costs of the program or increased level of service ....” 

The California Supreme Court recently ruled in State Department of Finance v. 

Commission of State Mandates (County of Los Angeles) (2016) 220 Cal.App.4th 740, that certain 

requirements of the 2001 Los Angeles County Municipal Separate Storm Sewer System (MS4) 

Permit could be considered unfunded State mandates that would violate the above quoted 

constitutional mandate unless state reimbursement was provided. 

The same rationale would apply to any unfunded requirements that are imposed upon the 

Ports under the 2016 AQMP.  As framed, the requirements being imposed on the Ports are the 

creation of the District.  The requirements are not “federal mandates” that might be exempted 

from this constitutional mandate. 
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7. The AQMP Is Duplicative Of CARB and EPA Actions 

Control Measure MOB-01 is duplicative of existing ARB, EPA and international rules. 

When the CAAP was first released in 2006, there were few if any rules regulating port-related 

sources.  A decade later, many of the voluntary port-related control strategies implemented under 

the CAAP have been superseded by state or international regulation.  Much of the unprecedented 

emissions reductions from port-related sources that have been achieved to date rely on, and are 

largely (over 90% of emission reductions), the result of regulations for port-related sources at the 

state and international levels, including: 

 CARB Truck Bus Regulation 

 CARB Ocean-going Vessel At-Berth Regulation 

 CARB and International Ocean-going Vessels Low-Sulfur Fuel 

Regulations 

 CARB Cargo-handling Equipment Regulation 

 CARB Commercial Harbor Craft Regulation 

 International Maritime Organization North American Emission Control 

Area 

The draft 2016 AQMP acknowledges this regulatory history and that the CAAP has been 

superseded by existing regulations.  

8. The District Cannot Adopt Control Measures Based On Unattainable Modeling 

Assumptions.  

Through MOB-01 through MOB-05 and EGM-01, the District is also inappropriately 

attempting to enforce the unattainable modeling assumptions in the SCAG’s SCS, and any 

modifications the District utilized in the draft 2016 AQMP.  If EPA approves this novel and 

significant change in SIPs in its final rulemaking, it will be signaling to states and local agencies 

that they can enforce assumptions.  This will undermine the SIP process and lead to serious 

disagreements and controversies over all assumptions states and local agencies include in their 

SIPs because the regulated community will be fearful that any technical assumptions included in 

the SIP will be enforced in the future.  Technical assumptions estimated by scientists will 

become political decisions.  Further, this approach has been disapproved by the Ninth Circuit 

Court of Appeal in Bayview Hunters Point Community Advocates v. Metropolitan 

Transportation Commission, 366 3d 692 (9th Cir. 2004). 

9. The Requirements For RACM/RACT (Technologically And Economically Feasible) 

Have Not Been Met. 

The requirements in subparts 1 and 4 relative to RACM/RACT have not been met.  EPA 

states that RACM includes any potential control measure for non-road emission sources that is 

both technologically and economically feasible.  (80 Fed. Reg. 63647.)  There must be an 

evaluation of technical feasibility that includes operation conditions, and non-air quality impacts 

as well as an economic feasibility that includes consideration of cost per ton of pollutant reduced, 

capital costs and annualized costs.  There is no such analysis in the AQMP.  The District cannot 

evade these requirements by calling a control measures an indirect source measure or a measure 

to simply enforce an attainment demonstration assumption. 
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10. No Emission Reductions Are Attributed To The MOB-01 Measure. 

EPA has never approved the 2012 Backstop Measure for Indirect Sources of Emissions 

from Ports and Port-Related Facilities [PR4001] as part of the SIP.  No emission reductions 

from this measure are included in the attainment demonstration for the 2012 AQMP.  Yet, the 

draft 2016 AQMP states that rulemaking is underway for PR 4001.  There is no requirement or 

legal basis for continuing to develop PR 4001.  MOB-01 addresses the same emissions sources.  

The District is singling out the Ports for double regulation.  The impacts of this double 

regulation have not been assessed in the socio-economic analysis.  The Ports’ will be at a 

competitive disadvantage compared to other west-coast Ports.  This will negatively impact the 

regional economy. 

The District Governing Board previously found that without Control Measure IND-01: 

(1) “the 2012 AQMP, in conjunction with earlier AQMPs contains every feasible control strategy 

and measure to ensure progress toward attainment….”; (2) “the AQMP satisfies all the 

attainment deadlines for federal ambient air quality standards for 24-hour PM2.5 and 1-hour 

ozone NAAQS”; (3) “the 2012 AQMP satisfies the planning requirements set forth in the federal 

and California Clean Air Acts”; and, (4) “the 2012 AQMP includes every feasible measure and 

an expeditious adoption schedule”. (Attachment 21, Resolution, motions, deleted Control 

Measure IND-01.)   

On January 25, 2013, the CARB Board adopted Resolution No. 13-3.  (Attachment 22, 

Resolution.)  The CARB Board found that without Control Measure IND-01: (1) “the attainment 

analysis in the 2012 AQMP demonstrates that the 24-hour PM2.5 standard will be met 

throughout the [South Coast Air] Basin by the proposed attainment date”; (2) the 2012 AQMP 

demonstrates the [South Coast Air] Basin will attain the 1-hour ozone standard by 2022”; (3) 

“[t]the 2012 AQMP meets the applicable planning requirements established by the [Clean Air] 

Act and the Rule for 24-hour PM2.5 SIPs, and includes the required air quality and emissions 

data, modeled attainment demonstrations, RACM/RACT demonstrations, new source review, 

transportation conformity emission budgets, and contingency measures”; (4) “[t]he 2012 AQMP 

identifies contingency measures that will achieve additional emission reductions, beyond those 

relied on in the attainment demonstration, in the event that the South Coast Air Basin does not 

attain the 24-hour PM2.5 standard by 2014”; and, (5) “[t]he 2012 AQMP meets applicable 

planning requirements established by the [Clean Air] Act for 1-hour ozone SIPs, and includes the 

required air quality and emissions data, modeled attainment demonstrations, new source review 

and RACM/RACT demonstrations”.   

EPA proposes to conclude that RACM/RACT have been met without Control Measure 

IND-01/Proposed Rule 4001.  Because there is no need for Control Measure IND-01/Proposed 

Rule 4001, there is no basis for approving it as part of the SIP. 

11. Provisions Of The Proposed AQMP Would Improperly Infringe Upon The Ports’ 

Roles As Trustees Of California Tidelands. 

The Cities’ management of the Ports is largely subject to their roles as trustees of 

tidelands under the legislative acts that granted tidelands to the Cities under a public trust.   (E.g., 

State of California ex rel. California State Lands Com. v. City of Long Beach (2005) 125 

Cal.App.4th 767, 771: “In 1911, the State granted the City of Long Beach all of its right, title and 
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interest in the tidelands situated within the boundaries of the city, to be held in trust and used to 

establish a harbor and to construct anything necessary or convenient for the promotion of 

commerce and navigation.”)  As tidelands trustees, the Cities have been granted the discretion 

over how to best fulfill the express trust purposes.  The District cannot adopt policies, control 

measures, or regulations that might attempt to compel the Ports to violate these tidelands trust 

obligations.   

The Revised Draft AQMP would strip the Cities of their discretion in administering the 

tidelands for the benefit of the State of California and compels the Cities to utilize their revenues 

for air quality purposes ahead of the purposes expressly set forth in the enactments granting 

tidelands to the Cities.  As a practical matter, compliance with the incentives, control measures, 

and regulations proposed by the AQMP would depend in part on the Cities providing financial 

incentives to the owners and operators of mobile sources to incentivize emission reductions.  If 

the District’s Executive Officer could effectively require the Ports to develop an Emission 

Reduction Plan that requires more generous financial incentives must be offered by the Ports to 

achieve the emission targets (which is contemplated by the Revised Draft AQMP), this would 

ultimately impair and diminish the Cities’ ability to execute their tidelands trust obligations by 

depleting revenues reserved for express trust purposes.  

In their discretion, the Ports consider environmental quality to fall within the implied 

scope of the tidelands trust and have in fact made substantial expenditures when their operating 

budgets allow.  The Ports also fully comply with the California Environmental Quality Act when 

developing their properties for tenants’ use, which may include providing mitigation such as air 

quality reduction measures to address any environmental impacts.  However, the tidelands trust 

does not expressly require revenues be expended for “air quality improvement”, and the financial 

incentive programs and control measures proposed in the Revised Draft appear to infringe on the 

Cities’ jurisdiction over their own funds, if the only way to increase compliance with a CAAP 

incentive program, for example, would be to increase the amount of incentives.    

The proposed AQMP also compels the Cities to violate their Tidelands Trust obligations 

by mandating requiring the Ports to utilize trust for an entirely local program to reduce PM 2.5, 

SOx, and NOx emissions.  The funding to implement the AQMP would confer only an emission 

reduction benefit to the South Coast Air Basin rather than to the entire State of California.  Thus, 

funding or financial incentives compelled by the AQMP would require the Ports to provide 

“mitigation” beyond their direct impacts, and in conflict with the tidelands trust.  

Moreover, the proposed AQMP would place the Ports at a competitive disadvantage to 

other California or West Coast ports.  If commercial maritime business meant for the Los 

Angeles or Long Beach ports is diverted elsewhere as a result of compliance with the novel 

regulations and economic burdens arising from the AQMP, the Cities will be deprived of 

revenues they need to fulfill their tidelands trust obligations. 

The Ports respectfully remind the District that the CAAP is a planning document that 

provides guidance on strategies and targets that are ultimately implemented through individual 

actions adopted by each Port’s respective Board of Harbor Commissioners (Boards).  The State 

granted to the Cities of Long Beach and Los Angeles exclusive authority to implement the 

tidelands trust under the oversight of the State Lands Commission.  Each City has been 

appointed as a trustee and has established their respective Board of Harbor Commissions with 
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exclusive control and management of the Tidelands and revenues and expenditures from the 

Tidelands.  However, such discretion must be exercised in accordance with their obligations to 

prudently manage Tidelands assets and revenues within a nexus and proportionality to the 

Tidelands Trust interest, as well as in accordance with applicable laws such as the California 

Environmental Quality Act (CEQA) and principles of federal preemption.  The District cannot 

mandate action by each Port’s Board of Harbor Commissioners, nor can the District direct how 

the Ports may be obligated to spend state Tidelands money; only the appointed trustee can make 

discretionary actions to obligate state Tidelands funds.  Specifically, any measures listed in the 

AQMP or the CAAP must each require the Boards to authorize the expenditure of monies and 

program costs, or to approve conditions of infrastructure project development in their discretion 

as a CEQA lead agency and as Tidelands trustees. 

12. The AQMP Improperly Includes Control Measures That Identify Emissions 

Reductions as “TBD.” 

The proposed control measures that identify the emission reductions as “TBD” should be 

removed from the draft 2016 AQMP (i.e., EGM-01& MOB-01).  According to the draft 2016 

AQMP, “TBD” is for emission reductions to be determined once the measure is further 

evaluated, the technical assessment is complete, and the inventory and cost-effective control 

approaches are identified.  The District also concedes that the “TBD” measures are not relied 

upon for attainment demonstration purposes.  As these control measures stand, they cannot meet 

the CAA requirements for a SIP submittal.  The District has not shown these measures are cost-

effective or feasible.  The District is also including activities in these measures that the District 

lacks jurisdiction to adopt (as discussed in the previous section of this letter).  These two “TBD” 

measures have virtually no details explaining how these measures will be implemented.  This 

makes it difficult for the Ports’ to assess the impacts, which is contrary to a public review and 

comment process.   

It is not until after adoption of the 2016 AQMP, that the District proposes to engage in a 

public process to develop rules to implement these AQMP control measures.  All of this 

“process” was supposed to take place during the development of the 2016 AQMP.  The post 

adoption process includes identifying actions (voluntary and regulatory) that will result in 

emission reductions.  The District intends to convene working groups for EGM-01 and MOB-01 

within one month after adopting the 2016 AQMP, and then define objectives; seek initial input 

on the types of actions with potential criteria pollutant reductions; identify existing actions with 

potential emission reductions; identify future actions with potential emission reductions; develop 

model quantification methodologies for emission reductions associated with identified actions; 

quantify potential emission reductions; and develop mechanisms to ensure reductions are real, 

surplus and enforceable on-going on a monthly basis.  This process is supposed to be completed 

in the next six months.  After this task is completed, District staff will report to the Mobile 

Source Committee and Governing Board as to whether the District should continue with the 

process or recommend formal rule development.  There is no option for dropping the control 

measures if the process concludes these control measures should not be implemented.  By 

including these control measures in the 2016 AQMP, the District is committing to develop these 

rules regardless of the process outcome, and will place the South Coast Air Basin at risk of 

sanctions if the process shows these measures should not be implemented.  Because these 

measures are not sufficiently developed, the impacts of these measures on the economy are not 
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taken into consideration in the socio-economic analysis, which significantly underestimates the 

costs associated with the 2016 AQMP. 

The District’s approach is not consistent with the Clean Air Act.  In Sierra Club v. 

Environmental Protection Agency (D.C. Cir. 2004) 356 F.3d 296, 301-304, the court struck 

down the EPA’s approval of a SIP that contained similar deferral and ambiguous strategies.  The 

court held that the EPA’s interpretation of the Act “cannot be squared with the unambiguous 

statutory language. The statute requires that the States commit to adopt specific enforceable 

measures.    Here, the agency has accepted as sufficient a commitment to adopt what it concedes 

are unspecified measures –with the specifics to be named later.”  (Id. at 302, emphasis in 

original).  These “TBD” measures must be removed from the 2016 AQMP. 

The “TBD” measures do not quality as feasible at this time, and as such are not required 

to be in the 2016 AQMP.  The District asserts that the emission reductions achieved and 

quantified by these “TBD” measures can be applied toward contingency requirements, make up 

for any shortfalls in reductions from other quantified measures, be credited towards rate-of-

progress reporting, and/or be incorporated into future Plan revisions.   Accordingly, it is 

premature to include these “TBD” measures in the 2016 AQMP. 

13. The AQMP Over-Reaches On Toxics And Enforceable Commitments. 

The Revised Draft 2016 AQMP also “embraces strategies that reduce toxic risk 

impacting local neighborhoods and disadvantaged communities adjacent to goods movement and 

transportation corridors.”  The Ports concur that reducing toxic risk is important and that there 

should be a strategy.  However, the CAA does not address toxics through the SIP process; it is 

through NESHAPs, MACTs, etc.  The strategies that reduce toxic risk should not be submitted to 

CARB or EPA as a SIP submittal.  There is no reason for the District to put the South Coast Air 

Basin at risk of SIP sanctions or FIPs by including control measures that are not required by the 

CAA. 

In the Revised Draft AQMP, the District implies it intends to only rely upon the EPA’s 

economic incentive programs (EIP) to render the incentive measures enforceable.  None of the 

incentive programs meet the requirements of the EIP.  In addition, there are other more worthy 

options that the District excludes such as MOUs and EPA’s Voluntary Mobile Source Emission 

Reduction Program (VMEP).  EPA has issued guidance on incorporating VMEPs into SIPs 

pursuant to Section 110 of the federal Clean Air Act.  EPA developed the VMEP as an 

innovative program to assist states and local air agencies in implementing incentive 

programs.  The VMEPs accommodates the uncertainty associated with the incentive and 

voluntary measures in the 2016 AQMP.  For example, the SIP submittal must include a “good 

faith estimate” of emission reductions, including assumptions, and addressing both compliance 

and programmatic uncertainty.  EPA’s Guidance suggests that states enter into a Memorandum 

of Understanding with VMEP sponsors.   

  



November 12, 2015 

Page -21- 

 

-21- 

 

14. Comments Specific To Individual Proposed Control Measures. 

a. EGM-01: “Emission Reductions From New Development And 

Redevelopment Projects [All Pollutants].” 

There is only proposed control measure in the category for “emission growth 

management measures” in the AQMP ... “EGM-01.  The Revised Draft (p.IV-A-7) explains that 

this proposed measure is intended to “evaluate the applicability” of the “Indirect Source Review 

– Rule 9510” as adopted by the San Joaquin Valley Air Pollution Control District 

(“SJVAPCD”), apparently pursuant to the District’s belief that such evaluation is required by “a 

provision under state law.”  The Ports recognize the District’s interest in evaluating “all feasible 

measures” to reduce emissions, but respectfully urge that any such evaluation of a “Rule 9510-

style” indirect source review be framed so as to exclude the Ports or activities at the Ports. 

i. Ports Should Not Be Subject To EGM-01. 

The SJVAPCD adopted its Rule 9510 back in December 2005, near the height of a land 

development and residential construction boom in the San Joaquin air basin.  The SJVAPCD 

explained that its primary purpose for pursuing its novel “indirect source review” program under 

Rule 9510 was “to reduce the impacts of growth in emissions resulting from new land 

development in the San Joaquin Valley.”  Those types of concerns – emissions from new land 

development” and housing construction – are not applicable to the Ports or the types of activities 

typically conducted at the Ports.   

The Revised Draft  explains that the “purpose” of EGM-01 is to mitigate emissions from 

new development and redevelopment projects, which it characterizes as “indirect sources.”  

(Appendix IV-A, p. 185.)  The Ports have previously pointed out, however, that the AQMP 

misuses that term at least as it seeks to use the “indirect source” characterization as a justification 

for imposing measures on mobile sources (even “facility-based mobile sources”) associated with 

the Ports.  To the extent that this measure appears to be an attempt to assert “indirect source” 

regulatory authority over activities at the Ports, it would be in excess of the District’s 

jurisdiction, as explained in the comments on “indirect sources” and MOB-01.  

The Ports have further explained that even if authority to regulate “indirect source” 

emissions may be appropriate as to some types of stationary facilities, such authority applies 

only to “new” sources of air pollution.  The Revised Draft appears to justify this measure based 

on its anticipation that unspecified “outlying areas continue to be developed” in parts of the 

District. (Cf. Appendix IV-A, p. 185.)  However, the Ports do not fit that description either, and 

cannot be characterized as areas of significant “new land development” such as served as the 

justification for SJVAPCD’s Rule 9510.  

Accordingly, the AQMP should make clear that this measure and any rule-making that 

may emerge from the District’s evaluation of an indirect source review program like Rule 9510 

would not be intended to be applicable to the Ports. 
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ii. Adoption Of An “indirect source rule” Like San Joaquin Valley 

APCD Rule 9510 Would NOT Be Appropriate Or Lawful. 

The Revised Draft AQMP further states: “[f]or the purposes of this measure [EGM-01], 

indirect sources include all facilities not covered by another 2016 AQMP Control Measure, 

specifically, control measures MOB-01 through MOB-14 to the extent that these control 

measures are part of the adoption of the Final 2016 AQMP.” . In addition, during the rule 

development process, additional indirect sources may be included or excluded” (Appendix IV-A, 

p. 185). 

The Ports should not be included within this control measure in the event MOB-01 is 

removed from the Final 2016 AQMP or during the rule development process.  In addition to the 

reasons stated above, the Ports have serious concerns about the District making a commitment to 

the state and federal governments that the SCAQMD will control growth or dictate land use 

decisions in areas subject to the Cities’ police power (and the Ports’ tidelands trust roles).  

SCAQMD has no authority to control growth or overrule local land use decisions.  (Health & 

Saf. Code, § 40716 [air districts cannot infringe on the existing authority of counties and cities to 

plan or control land use]; see also Health & Safety Code, §§ 40000, 40414, 40440.1, 

40717.5(c)(1).)  Land use is within the exclusive preview of local cities and counties. 

In addition, the legal constraints on the establishment or imposition of fees and charges, 

may no longer allow the District to pursue an indirect source review program with fees like Rule 

9510.  That Rule was adopted in 2005, and was subjected to judicial review in 2008, prior to 

passage of Proposition 26..  Accordingly, the District’s evaluation of a similar rule (to the extent 

that such an contemplated rule may include a component requiring the payment of ISR 

mitigation fees or regulatory fees) may need to be able to meet the requirements of these 

subsequent constitutional amendments, imposing more stringent burdens on state and local 

agencies when they seek to establish or impose fees or other charges.  (Cal. Const. art. XIII A, 

§ 3 subd. (d); art. XIII C, § 1, subd. (e); art. XIII D, § 6, subd. (b)(5); Schmeer v. City of Los 

Angeles (2014) 213 Cal.App.4th 1310, 1322.)   Accordingly, provisions for voter approval may 

need to be considered. 

 

Further, the District cannot justify the inclusion of EGM-01 in the 2016 AQMP based on 

the premise that the CAA requires that all measures adopted by other air district must be 

included in the 2016 AQMP.  Because EGM-01 is an indirect source control measure, the 

measure cannot be required as a condition of SIP approval by EPA or CARB.  (42 U.S.C., § 

7410(a)(5)(A)(ii); Cal. Health & Safety Code, § 40468.)  Only those provisions necessary to 

meet the requirements of the Clean Air Act can be included in the SIP.  (Cal. Health & Safety 

Code, § 39602.)  Therefore, the District is not required by the CAA to adopt EGM-01 simply 

because San Joaquin Valley APCD adopted this measure. 

b. MOB-01: “Emission Reductions At Commercial Marine Ports.” 

The Revised Draft continues to recognize the Ports’ successful efforts in implementing 

the CAAP since 2006, exceeding our emission reduction goals in 2014.  The Revised Draft, 

however, now asserts that the goal of proposed control measure MOB-01 is related to sources, 

admittedly mobile sources that “operate in and out of” the Ports.  (Appendix IV-A, p. 121, also, 

p. 124.)  The Revised Draft AQMP continues to mischaracterize the Ports as a “facility-based 
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mobile source,” and seeks to justify MOB-01 as an indirect source control measure in order to 

quantify and to further the “enforceability” of  emissions reductions achieved by the Ports under 

the CAAP.  MOB-01 is described as a control measure to achieve emission reductions at 

commercial marine ports and is characterized in the AQMP as a “facility-based mobile source 

control measure.”   

The Revised Draft continues to attempt to hold the Ports responsible for achieving the 

Port Standards, and the AQMP continues to propose MOB-01 in this attempt.  Further, MOB-01 

suggests that if the emission reductions occurring at the Ports are not maintained after they are 

reported into the SIP that this measure may be implemented in the form of new rule-making or 

other “regulatory” action by the SCAQMD, or other “enforceable mechanisms,” notwithstanding 

the limitations of the federal Clean Air Act.  The Ports have previously addressed those 

limitations on the District’s authority, above as well as in prior communications on this topic. 

The most recent revisions to the Draft AQMP appear to signal that the District is seeking 

to even more aggressively pursue this “regulatory” approach, despite the objections to such 

measures.  (Appendix IV-A, pp. 125-126.)  It proposes to go so far as to “provide a schedule” for 

implementation of rule-making leading to new regulations or “other enforceable mechanisms” 

“immediately after adoption of the Final 2016 AQMP.”  (Ibid.) The Revised Draft would even 

commit the District staff to report “within six months after adoption of the Final 2016 AQMP” as 

to whether the Board should consider adopting rules within its existing authority or seek 

additional authority to adopt and implement measures.  (Revised draft AQMP p. 4.23.)  It also 

would require the District to make a recommendation “whether to proceed with formal 

rulemaking” no later than one year after adoption of the Final 2016 AQMP.  (Appendix IV-A, p. 

125) and would include a “schedule” for such enforcement and rulemaking (Table 4-3.)  

The Revised Draft reveals that the District still fails to identify any statutory authority for 

its continued pursuit of this measure, despite its recognition that its authority in this regard is 

“limited.”  The Ports raised many questions and objections when  the District has previously 

considered various other approaches, e.g., control measure MOB-03 in the 2007 AQMP and 

control measure IND-01 in the 2012 AQMP, to pursue this approach.  The District ultimately 

appeared to recognize their shortcomings.  The 2007 MOB-03 was described as “a backstop 

measure for indirect sources of emissions from ports and port-related facilities” and in the 

ensuing years, District staff proposed and sought public review of a ‘backstop” rule that would 

be enforceable and applicable to the Ports, “Proposed Rule 4001.”  EPA, in its April 2016 action 

partially approving the 2012 SIP, excluded the commitments proposed by IND-01 from its action 

and stated that would respond to that in a separate rulemaking.  (See 81 FR 22025 (April 14, 

2016) “US EPA Partial Approval and Partial Disapproval of California Air Quality SIP.”)  The 

District has reported that Proposed Rule 4001 has been placed on hold, in light of work to 

develop supposedly different approaches for the pending 2016 AQMP.2   

i. Exceeds District Authority. 

Neither EPA nor CARB can require the District to adopt a control measure such as 

MOB-01 because indirect source control measures cannot be required as a condition of SIP 

                                                 
2
 Minutes of the District’s “Mobile Source Committee” meeting of April 15, 2016, included in 

the District’s Board Meeting minutes from May 6, 2016 (agenda item #21). 
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approval.  (42 U.S.C. § 7410(a)(5)(A)(ii); Health & Safety Code, § 40468.)  Therefore, the Ports 

have serious concerns about, and continuing objections to, the proposals in the revised draft 

AQMP for the District making enforceable commitments to the state and federal governments 

that the Ports will control and regulate “indirect sources.”   

The District has not identified any legislation purporting to confer authority on the 

SCAQMD to regulate public marine facilities as “mobile sources.”
3
  The District itself 

acknowledges that it does not have “primary regulatory authority” over the Port (or other large 

facilities identified as major sources of emissions, e.g., rail yards, airports, and distribution 

centers), and acknowledges that “additional authority provided to the State or SCAQMD for 

sources traditionally under the jurisdiction of the federal government (e.g., locomotives, aircraft 

and ships.)” (Revised Draft AQMP at p. ES-5.)   

The District has no authority to regulate mobile sources or to draw any geographic 

boundary or to arbitrarily characterize source categories and declare those areas or groups of 

sources to be an “indirect source.” “Mobile sources” of emissions are beyond the limited 

regulatory authority conferred by the Legislature on local or regional districts (e.g., Health & 

Safety Code § 40001(a); also see, 76 Ops. Cal. Atty. Gen. 11 (1993); 75 Ops. Cal. Atty. Gen. 

256 (1992); 74 Ops. Cal. Atty. Gen. 196 (1991); 73 Ops. Cal. Atty. Gen. 229, 234-35 (1990)).   

The Ports respectfully suggest, as more feasible and lawful alternatives to MOB-01, that 

these portions of the AQMP should pursue the District’s reasonable goals by a collaborative, 

voluntary approach that will continue to be the most effective means for controlling emissions 

from maritime goods movement activities within the jurisdiction of Ports.  This approach, which 

could be memorialized under a cooperative agreement between the Ports and SCAQMD, CARB, 

and EPA, would benefit all parties because it continues the collaborative effort that has resulted 

in unprecedented emission reductions at the Ports, shares responsibility between Parties, 

provides more certainty for the local economy, avoids litigation, insures incentive funding that is 

tied to excess emissions will continue to be available, and will result in better air quality.  

ii. Preemption By The Federal Clean Air Act. 

Congress vested the federal government with the authority to set nationwide emissions 

standards for mobile sources, including nonroad mobile engines and vehicles.  (42 U.S.C., §§ 

7521, 7547.)  Congress expressly and impliedly preempted states from setting standards or other 

requirements relating to the control of emissions for mobile sources.  (42 U.S.C., § 7543, (a) & 

(e) The goods movement sources that would be regulated by Proposed Rule 4001 are within the 

express and implied preemption.  The Clean Air Act allows California to seek authorization from 

the EPA to adopt “standards and other requirements relating to the control of emissions” for 

some but not all mobile sources that would be covered by Proposed Rule 4001.  (42 U.S.C., §§ 

7543, (b) & (e)(2)(A).)  The Clean Air Act does not allow for California to seek an EPA waiver 

for every one of the goods movement emission sources, nor has CARB made such a request. 

c. MOB-14: “Emission Reductions From Incentive Programs [NOx, PM].” 

                                                 
3
 The EPA itself treats “facilities based” emission sources as distinct from “mobile sources”.  

See, e.g., 66 FR 65208 “Database of sources of environmental releases of dioxin-like compounds 

in the U.S., ref year 1987-1995. December 18, 2001. 
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i. Impact On Existing Funding Programs. 

The District is relying on securing significant funding for incentives to implement early 

deployment and commercialization of zero and near-zero technologies.”  There are a number of 

funding sources available provided the emission reductions are not required by a plan or rule.  

By making voluntary actions, mandatory, the District will reduce the funding sources that would 

otherwise be available. 

Specifically, the Revised Draft 2016 AQMP mobile source control measures include 

development of incentive funding programs and supporting infrastructure for early deployment 

of advanced control technologies.  MOB-14 states that it seeks to develop a rule similar to the 

San Joaquin Valley Air Pollution Control District Rule 9610 – “State Implementation Plan 

Credit for Emission Reductions Generated through Incentive Programs” -- such that emissions 

reductions generated through incentive programs can be credited in the SIP emission inventories 

(p. 4-33.).  MOB -14 would also create “a new administrative mechanism to credit toward SIP 

requirements for future emission reductions achieved... through incentive programs administered 

by the District, CARB or US EPA.”  (Appendix IV-A-178.) 

It will be critical to prioritize and secure the necessary funding needed to implement the 

proposed incentive-based measures in the Draft AQMP and achieve the aggressive emission 

reduction targets in the South Coast Air Basin.  The Ports know first-hand that the move toward 

zero emissions is a costly endeavor and have placed significant emphasis on efforts to advance 

the development of near-zero and zero emissions equipment for on-terminal and on-road 

applications.  Through the Ports’ Technology Advancement Program (TAP), we have been 

involved with funding the demonstration of clean technologies used in port operations for nearly 

a decade. Significant progress has been made and we expect that zero emissions operations will 

be feasible in the future.  The scale of this effort will be significant, with cost for the equipment 

and fueling infrastructure in the Billions of dollars. 

The Ports and the maritime goods movement industry will require a substantial amount of 

funding assistance from the local, state and federal agencies.  As such, the Ports are supportive of 

incentive funding to accelerate advancement of technologies.  The Ports continue to strongly 

support the implementation of funding programs such as the Proposition 1B Goods Movement 

Emission Reduction Program and the Carl Moyer Memorial Air Quality Attainment Program, 

both of which have provided funding for much needed assistance with upgrading wharves for 

shore power, the replacement of drayage trucks, and the replacement and repower of engines in 

cargo-handling equipment, harbor craft, and locomotives. 

While the Ports support funding programs and the need to credit emissions reductions 

generated from through incentive funding programs, the Ports strongly recommend that MOB-

14, or any resulting regulatory strategy be structured in such a way that does not preclude the 

maritime goods movement industry’s ability to secure grant funding for early actions.  For 

example, it is not clear from the description of MOB-14 whether facility emission caps or port 

backstop rules could effectively disqualify companies and agencies from received grants, 

because typically grants funds cannot be used for regulatory compliance.  The Ports believe that 

this unintended consequence of a control measure like MOB-14 could significantly impede early 

equipment replacement and transition to zero emission technologies, and also severely affect the 

economic competitiveness of the maritime goods movement industry.  In addition, if the required 
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emission levels for attainment are not be met in the region, the Ports must not be held 

accountable for attaining emission reductions that are predicated on incentive funding if the 

funding does not come through at the necessary and appropriate levels. 

We also note that the AQMP is vague as to how this measure may be “implemented,” and 

merely asserts that “the District has developed [unspecified] policies and procedures to ensure 

that this control measure is successfully implemented.”  (Appendix IV-A-182.)  Concerns would 

be raised if the AQMP were to contemplate “implementation” by measures including the 

imposition of purported “regulatory fees” such as those in the San Joaquin Valley APCD Rule 

9510 scheme, as discussed above.   

The District also proposes to revise Credit Rules 1612 and 1612.1 so that mobile source 

emission reduction credits generated under these rules would only be available to help facilities 

affected by the facility-based measures (MOB-01 through MOB-04 and EGM-01). The credits 

are proposed to not be eligible for offset stationary source emissions.  This will unnecessarily 

constrain the market for mobile source emission reduction credits and reduce the incentives for 

the conversion of mobile sources to zero and near-zero technologies. 

15. The District Lacks Authority To Require The Ports To Enforce Or Implement The 

Control Measures. 

The AQMP unlawfully compels the Ports to regulate local air quality in violation of 

California Health and Safety Code sections 40414 and 40440.  The District’s authority is 

confined to air quality and cannot infringe on the land use authority of counties and cities.  (42 

U.S.C., § 7431; Cal. Health and Safety Code, § 40414.)  The Ports, not the District, have the 

authority to determine their own land use needs to advance trade and commerce.  The Ports play 

a critical role in facilitating domestic and international maritime commerce.  The Los Angeles 

City Charter charges the Port of Los Angeles with possession, management, and control of all 

navigable waters, tidelands, submerged lands, and other lands as specified in the City Charter.  

(City Charter, Sections 602 and 651.)  Similarly, the Long Beach City Charter vests in the Long 

Beach Harbor Department the authority to control and supervise the Harbor District to provide 

for the needs of commerce, navigation, recreation and fishery.  (Long Beach charter Article 

X11.)  As an exercise of this authority, the ports decided to develop an emission inventory and 

implement CAAP programs after having weighed the risks of losing business to other ports 

without a CAAP-equivalent program.  These emissions are not caused by the ports’ own 

equipment or operations – they are caused by tenants and other goods movement customers that 

operate in or near the ports.   

The Ports are not authorized by state or federal law to carry out the air quality 

responsibilities of an air district or state.  (40 C.F.R., § 51.232(a).)  The delegation requirements 

are also not met.  (40 C.F.R., § 51.232(b).)  The AQMP nevertheless requires the Ports to 

conduct regulatory activities, such as developing and adopting emission reduction strategies for 

maritime goods movement emission sources, which may include retrofit, idling, or fuel 

requirements; seeking the District’s approval to implement the ERP regulations; and establishing 

enforcement procedures to ensure that PM2.5 emission reductions from mobile sources operating 

in or near the ports meet the 2012 AQMP assumptions.     

16. The AQMP’s Contingency Measures Are Inconsistent With The Control Measures. 
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The District intends to utilize the “TBD” control measures as contingency measures, 

which is inconsistent with the proposed control description in the “TBD” control measures.  The 

inclusion of contingency measures is for federally enforceable attainment demonstrations (i.e., 

those SIP submittals approved by EPA).  The 2016 AQMP attainment demonstration has not 

been approved by EPA as a SIP submittal.  Under the CAA contingency measures consists of 

other available control measures that are not included in the control strategy and become 

effective upon a determination by the EPA Administrator that the area has failed to make 

reasonable further progress or to attain the NAAQS by the applicable statutory 

deadline.  Reasonable further progress is quantitative emissions reduction milestones which are 

to be achieved every 3 years until the area is redesignated attainment.  The contingency measures 

are supposed to be interim measures that address only the shortfall of either the reasonable 

further progress target or specific attainment deficiency until a SIP revision is prepared.  The 

MOB-01 control measure is not a suitable contingency measure.  Such measures must be fully 

adopted rules that are ready for rapid implementation upon failure to achieve RFP or 

attainment.  The issues that are listed in this letter prove MOB-01 cannot and will not meet the 

contingency measure requirements.  

The District should instead explore using excess emission reductions from existing rules 

as contingency measures.  The RFP contingency requirement may also be met by utilizing an 

RFP above the requirement amount.  EPA also allows reductions achieved through early 

implementation of an emission reduction measure to be used towards the contingency 

requirement.  According to the 2016 AQMP, U.S. EPA’s March 2015 ozone implementation rule 

provides that “extreme” areas with approved Section 182(e)(5) commitments only had to submit 

contingency measures under three years before the attainment date, and not the general CAA 

contingency measures. 

17. The AQMP Prematurely Includes Attainment Demonstrations For Revised And 

Revoked NAAQS. 

The draft 2016 AQMP addresses five NAAQS.  The District asserts that it is required to 

have a new attainment demonstration for three NAAQS: (1) the 8-hour ozone NAAQS 

established in 2008, 75 ppb (2008 8-hour Ozone); (2) the annual PM2.5 NAAQS established in 

2012, 12 µg/m
3
 (2012 annual PM2.5); and, (3) the 24-hour PM2.5 NAAQS established in 2006, 

35 µg/m
3
 (2006 24-hour PM2.5).  The District concedes it is voluntarily submitting an 

attainment demonstration for the following NAAQS: (1) 1997 8-hour Ozone NAAQS, 80 ppb 

and the 1979 1-hour Ozone NAAQS, 120 ppb.   

2008 8-hour Ozone:  The 2016 AQMP includes control measures and an attainment 

strategy to reach attainment of this standard by 2032.  As part of EPA’s development of an ozone 

NAAQS Implementation Rule for the revised 2015 8-hour ozone standard, EPA intends to, 

among other things, decide whether to revoke the 2008 8-hour ozone NAAQS, and to impose 

appropriate anti-backsliding requirements to ensure that the protections afforded by that standard 

are preserved. It is premature to include a full-scale attainment demonstration when anti-

backsliding controls would govern the strategies available for the applicable demonstrations if 

and when the 2008 standard is revoked.  The draft 2016 AQMP currently shows a transportation 

conformity demonstration under 42 U.S.C. § 7506(c) is required for the 2008 standard.  (Table 6-

1, page 6-10.)  However, this requirement became inapplicable after revocation of the 1997 

standard and may also become inapplicable under the Implementation Rule for the 2015 
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standard.  (See 80 FR 12264, 12284.)   Further, the anti-backsliding requirements applicable to a 

revoked 2008 standard may include those currently set forth for the 1997 revoked standard. (40 

C.F.R. §§ 51.1105(a)(1), 51.1100(o); 42 U.S.C. §§  7502(c)(4), 7511a(b)(1) and (c)(2).)  But 

they could also be amended, as they were in the Implementation Rule for the 2008 standard.  (80 

FR 12264, 12298.)   

2012 annual PM2.5:  The 2016 AQMP states that the 2012 annual PM2.5 standard 

cannot be met by 2021, which is the attainment year for the current “moderate” 

designation.  Therefore, the District will be requesting EPA re-designate the Basin as a “serious” 

nonattainment area, which will provide four more years to attain the annual PM2.5 standard by 

2025.  The Ports believe this is a prudent approach. 

2006 24-hour PM2.5:  The 2016 AQMP demonstrates that the 2006 24-hour PM2.5 

standard will be met by the 2019 attainment year with no additional reductions needed beyond 

already adopted measures.  Therefore, no additional measures should be included in the 2016 

AQMP to achieve this standard.  

1997 8-hour Ozone:  In 2008, the 1997 8-hour Ozone standard was lowered to 75 ppb 

(the 2008 8-hour Ozone standard).  EPA revoked the 8-hour 1997 standard, effective in 

2015.  The District included new control measures and prepared an attainment demonstration of 

2031 in the 2016 AQMP.  The District has prematurely chosen to provide for the alternative 

NOx/VOC reductions instead of the reasonable further progress demonstration under 42 U.S.C. § 

7511a(c)(2) without conducting an economic analysis of these options. (40 C.F.R. § 

51.1100(o)(12).)  The District should study the costs associated with each analysis to determine 

which results in lower costs to businesses and the Ports.  Additionally, it is unclear whether the 

attainment demonstration incorporates transportation conformity thereby subjecting the District 

to possible sanctions.  Transportation conformity should be excluded because it became 

inapplicable after revocation of the standard.  (See 80 FR 12264, 12284.) 

1979 1-hour Ozone: EPA revoked the 1-hour standard entirely, effective in 2005.  As 

stated above, the District should conduct an economic analysis of the NOx/VOC reductions and 

the reasonable further progress demonstration before selecting one over the other.  It is also 

necessary to know whether the attainment demonstration incorporates transportation conformity 

for the reasons set forth above.    

18. The Socio-Economics Analysis Is Incomplete. 

The Ports note the difficulty, if not the inefficiencies, posed by the District’s continuing 

practice of releasing the proposed new 2016 AQMP in piecemeal and incomplete fashion.  It 

appears that the current Revised Draft AQMP is itself not yet complete, and anticipates 

additional substantive content.  The necessary socio-economic analysis is also not yet complete.   

 

The Revised Draft 2016 AQMP also indicates that there will be no analysis of 

contingency measures in the Socioeconomic study.  Also, it appears that several measures that do 

not have emissions reduction targets or other information will not be included in the 

Socioeconomic analysis.  This means there will be no comprehensive review of the impact 
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associated with implementation of all measures or the repercussions of the potential adoption of 

the “facility-based mobile source measures” discussed in the MOB-1 section above. 

The Revised Draft (p.9-7) states that it anticipates that “the 2016 AQMP Socioeconomic 

Report will contain enhanced impact analyses on Environmental Communities....”  That 

information should be made available as part of a complete analysis. 

Furthermore, it appears that the Socioeconomic study will only analyze the impacts 

associated with approximately $16 billion in government subsidies, not including the match 

funding that will be required from private operators.  The Ports are concerned that this amount is 

substantially underestimated and ignores the necessary private capital that will be necessary to 

purchase thousands of pieces of costly near-zero and zero emission equipment to be deployed at 

the ports and throughout the region. 

Finally, the description of the anticipated socioeconomic study assumes that there will be 

no tax increases to fund these incentives; however, the Revised Draft AQMP contradicts this 

assumption as it clearly states AQMD's intent to seek local and state ballot measures, which 

would include taxpayer funding (p. 4-68). 

The Socioeconomic analysis must include an analysis of the impacts on the private sector 

from having to invest in significant new capital costs associated with cleaner equipment, and it 

must include an analysis of the impact on taxpayers as a result of higher taxes. 

 

To the limited extent portions of the Socioeconomic Report have been released, it appears 

that it may:  (a)  Underestimate the costs of compliance with new measures contemplated by the 

2016 AQMP; (b)  Overestimate the extent and benefits of changes in health costs and risk 

reductions;  and (c) Fail to accurately address or quantify the likely impacts on Port 

competiveness and other related impacts on the regional economy. 

The Ports request a full socioeconomic analysis of all control measures, and that the 

socioeconomic analysis be completed and an adequate opportunity for public comment be 

provided prior to action on the Revised Draft 2016 AQMP. 

 

19. The District Is Improperly Conduction CEQA Review Before The AQMP Is 

Complete. 

The draft Environmental Impact Report for the proposed 2016 AQMP is now out for 

public review and comment.  The Ports are submitting separate comments on that Draft EIR, and 

we refer to and incorporate those comments here as well.   

 

As noted in the Ports comments on the Draft EIR, it seems to be procedurally and legally 

inappropriate for the District to be conducting its CEQA review before the details of the 

proposed AQMP have been completed.  The Ports and the public should not be required to 

review and comment on important environmental documents before the full shape of the 

proposed project (2016 AQMP) is better known and disclosed.  (See, e.g., City of Santee v. 

County of San Diego (1989) 214 Cal.App.3d 1438, 1450:  “A complete project description is 

necessary [for CEQA] to assure that all of a project’s environmental impacts are considered.”].) 
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20. Specific Technical Comments On AQMP  

The Ports previously submitted specific technical comments on the June 2016 draft 

AQMP, and we appreciate that some of these comments are reflected in the revised draft, 

particularly the revised emissions under MOB-01, which are more consistent with the Ports’ 

emission inventories.  Many of our comments, however, are not explicitly addressed in the 

revised draft, and it is not clear that the current revised draft AQMP has acknowledged or 

responded to those comments.    

 

We therefore incorporate by reference the technical comments raised in our August 19, 

2016 letter, which is attached, and additionally, highlight the following new and/or restated 

technical issues. 

a. Appendix IV-A, Table IV-A-2 SCAQMD Proposed Mobile Source 8-Hour 

Ozone Measures, p. IV-A-4. 

For MOB-01, the emission reductions in tons per day (tpd) for 2023/2031 is identified as 

“TBD” with a corresponding footnote “b”, which states “Submitted into the SIP as part of 

reporting or in baseline inventories for future AQMP/SIP Revisions.”  We request that the 

District provide further clarification on how the “Rate of Progress” will be calculated and 

compared to ensure that the emissions reductions achieved by the proposed control measure are 

surplus emissions. 

b. Appendix IV-A, Page 7, Emission Reduction Benefits Of Funding Programs. 

The Ports each prepare annual air emissions inventories of port-related sources.  These 

inventories are based on actual equipment and activity data, and as such, incorporate emission 

reductions due to funding incentive programs if they occurred in the current or previous years 

emission inventories.  The Revised Draft AQMP contains this language:  “In addition, the 

SCAQMD is implementing several incentives funding programs that have resulted in early 

emission reductions (e.g., the Carl Moyer Memorial Air Quality Standards Attainment Program, 

the Surplus Off-Road Opt-In for NOx (SOON) program, and Proposition 1B – Goods Movement 

Emissions Reduction Program).  The emission reduction benefits of the funding programs are 

quantified and are proposed to be included as part of the overall emission reductions for 

attainment of the NAAQS.”  (IV-A, page 7).  

It is important to identify those reductions for port sources to avoid double-counting in 

the baseline and future emissions reductions analysis.  The Ports’ emissions inventories include 

incentive programs in the baseline year but do not project additional benefits that may occur due 

to additional incentive funding from these programs.  
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c. Appendix IV-A, Emission Reductions At Commercial Marine Ports [NOx, 

SOx, PM], p. IV-A-120. 

The Ports each prepare annual air emissions inventories of port-related sources, and in 

July 2015, transmitted the San Pedro Bay Ports 2012 air emissions inventory, as well as 

forecasted port-related emissions for each year through 2031 for inclusion on the 2016 AQMP 

based on discussions with District and ARB staff.  The Ports appreciate that emissions under 

MOB_01 have been revised, and they are within 5% of the San Pedro Bay Ports emissions that 

we shared with SCAQMD and ARB. 

It is the Ports’ understanding that the emissions from port-related sources in the 2016 

AQMP would reflect the actual emissions reported by the Ports.  These discrepancies should be 

addressed. 

To provide for a meaningful and comprehensive review, the Ports request that the District 

identify the port-related sources (i.e., ocean-going vessels, harbor craft, locomotives, cargo-

handling equipment, and heavy-duty trucks) of emissions that make up the total emissions in the 

Control Measure Summary (p. IV-A-109).  It is also important to identify the assumptions used 

to estimate future emissions in 2022, 2023, and 2031.  For instance, it is important to understand 

the assumed International Maritime Organization (IMO) tier level of ocean-going vessels calling 

at the Ports, as well as the fleet makeup of all other port-related source categories, including 

heavy-duty trucks, cargo-handling equipment, locomotives, and harbor craft.  It is also important 

to identify the source-specific “growth” factors that were used to estimate future year emissions. 

The table below shows a comparison of the emissions provided in the Revised Draft 

2016 AQMP and the Ports’ actual 2012 emissions and forecasted emissions for 2023 and 2031.   

 

ANNUAL AVERAGE All Source Categories 

 2012 2022 2023 2031 

MOB1 NOx (Draft 2016 AQMP as of 

October 2016) 

43.61 46.57 45.27 41.37 

SPBP EIs 41.95 47.80 46.35 42.03 

MOB1 /Ratio from 2012 1.00 1.07 1.04 .95 

SPBP EIs PM2.5 Ratio from 2012 

 

1.00 1.14 1.10 1.00 

MOB1 PM2.5 (Draft 2016 AQMP) 1.03 0.83 0.84 0.93 

SPBP EIs 1.03 0.83 0.84 0.93 

MOB1 Ratio from 2012 1.00 0.81 0.82 0.90 

SPBP EIs Ratio from 2012 

 

1 0.80 0.81 0.91 

MOB1 SOx (Draft 2016 AQMP) 3.9 0.81 0.82 0.91 

SPBP EIs 3.90 0.81 0.82 0.91 

MOB1 Ratio from 2012 1.00 0.21 0.21 0.23 

SPBP EIs Ratio from 2012 1.00 0.21 0.21 0.23 
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As stated in our previous comment letter, to provide for a meaningful and comprehensive 

review, the Ports’ request that the District identify the port-related sources (i.e., ocean-going 

vessels, harbor craft, locomotives, cargo-handling equipment, and heavy-duty trucks) of 

emissions that make up the total emissions in the Control Measure Summary (p. IV-A-120).  It is 

also important to identify the assumptions used to estimate future emissions in 2022, 2023, and 

2031.  For instance, it is important to understand the assumed International Maritime 

Organization (IMO) tier level of ocean-going vessels calling at the Ports, as well as the fleet 

makeup of all other port-related source categories, including heavy-duty trucks, cargo-handling 

equipment, locomotives, and harbor craft.  It is also important to identify the source-specific 

“growth” factors that were used to estimate future year emissions.  

d. Appendix IV-A, Format Of Control Measures, Emission Reductions. p. IV-

A-21. 

This section states that:  “During the rule development, the most current inventory will be 

used.  However, for tracking rate-of-progress for the SIP emission reduction commitment, the 

approved AQMP inventory will be used.  More specifically, emission reductions due to 

mandatory or voluntary, but enforceable actions shall be credited toward SIP obligations” (p. IV-

A-21).   

We request that any differences between the “most current inventory” used for rule 

development and the “approved AQMP inventory” be clearly described and addressed prior to 

any mandatory or voluntary emissions being credited toward SIP obligations.   

e. Appendix IV-B, South Coast Mobile Source Emission Reductions, p. IV-B-5. 

In this table, NOx reductions for 2031 are shown from 2015 level whereas the AQMP 

reductions are from 2012 level.  SCAQMD should clarify how it plans to reconcile the emission 

reductions as the discrepancy could cause confusion when setting up goals and emission 

reduction targets.  

f. Appendix IV-B, Tier 4 Vessel Standards. p. IV-B-50. 

Under this proposed action, the ARB intends to work with the EPA, U.S. Coast Guard, 

and international partners to urge the International Maritime Organization (IMO) to adopt a Tier 

4 NOx standard for new ocean-going vessels and efficiency requirements for existing vessels (p. 

IV-B-50).  

The Ports support the advocacy for more stringent IMO standards and efficiency targets 

for ships.  Currently, newly built ships are required to meet IMO Tier 3 standards for NOx.  The 

Ports have developed an IMO Tier distribution forecast based on the existing world fleet, 

estimated future vessel calls at the Ports, and Tier 3 order information provided by the engine 

manufactures. The Ports’ Tier distribution forecast indicates strongly that there will be no 

significant (less than 5%, best case scenario) Tier 3 penetration of the ship calls by 2023.  

Further, the forecast indicates that the existing world fleet (Tier 0-2) could service the Ports 

through the mid to late 2030s to 2040s.  
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Recognizing that Tier 3 fleet penetration will be significantly slower than CARB is 

estimating and coupled with the fact that there have been NO discussions at IMO Marine 

Environmental Protection Committee related to a Tier 4 NOx engine standard, the Ports believe 

that it is highly inappropriate to assume aspirational reductions related to Tier 4 fleet penetration 

until the standard is at least drafted if not promulgated.  Taking reductions for standards that are 

neither in discussion nor in development is not appropriate for SIP planning purposes.  

Therefore, the Ports request that the estimated emissions reductions associated with Tier 3 fleet 

penetration this measure be reconsidered for the proposed SIP commitment and that all 

reductions associated with Tier 4 be removed. 

Furthermore, it is stated that:  “The new standards would be allowed to enter the fleet 

using natural turnover and would not be accelerated by additional rules or incentives” (p. IV-B-

51).  While the Ports are in favor of the ARB advocating for IMO Tier 4 NOx standards and 

efficiency targets for ships, we believe that effort should be placed on encouraging the cleanest 

ships to deploy to our ports now.  There are currently fewer than 50 ships worldwide on order 

that will have IMO Tier 3 capabilities and it is unknown where they will be they deployed.  We 

do not foresee a sizeable number of Tier 3 ships servicing our ports in the near term.  As more of 

these ships become available for deployment, the Ports recommend the development of statewide 

strategies, such as incentive funding programs to attract these clean new ships to our Ports.  
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