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8/2/2013
Air Resources Board
RE: cap-trade-draft-ws:
On behalf of the California State University System, we are providing comments in response to the July 18, 2013 workshop in which the ARB staff discussed the proposed regarding amendments to the Cap and Trade Regulations.

In general CSU is pleased by the progress that ARB has made in revising the regulations from the initial proposals from the May 1, 2013 version.      

Our comments will focus on Legacy Contracts and credits for Universities and affiliated definitions.
Legacy Contracts

The allowances for Legacy Contracts selling to the IOU’s should be provided not just as a transition for 2013 and 2014, but rather to the balance of the term of the agreements.
CSU Channel Islands has a 28MW cogeneration plant that has an S.O. #4 with Edison. In 1993, SCE and the then owner of the plant OLS Energy - Camarillo modified the contract from pure SRAC. The new contract installed a cap at less than 100% of SRAC and also established an Incremental Energy Rate ‘Floor and Ceiling’
. The contract was further amended in 1998 when the Commission changed the SRAC structure in D96-12-028 and in anticipation of the industry restructuring planned to occur in 1998. This ensured the ‘Seller’ would get less than 100% of SRAC and that prices paid could not fall below a specified figure. The 2002 contract modifications also retained this concept. The CSUCI, PPA contract expires April 18, 2018.  

CSU purchased the cogeneration plant in 2010 after a nearly 3 year-long purchase debate which included a detailed appraisal procedure to establish the plant’s value.
When it became clear GHG costs were going to be imposed on the CSUCI plant, the campus approached SCE regarding payment for GHG. SCE stated the terms of the QF settlement did not require renegotiation and would not discuss the matter further. 

CSU reviewed the QF settlement agreement format which applied to entities like CSU and it imposed additional costs and responsibilities.   Moreover, CSU was told that SCE would have to give up its negotiated ceiling price and CSUCI would have to give up its negotiated floor.    

CSU submits that the QF settlement did not address entities like CSUCI which have non-standard pricing terms.    CSU submits that legacy contracts such as the one for CSUCI should be provided allowances for the balance of the existing term of the PPA either by ARB or the CPUC.      President Peevey’s recent letter to Mary Nichols urged that ARB take steps to ensure non-standard QF’s are provided allowances.     

Staff is proposing only transitional support for Legacy QF’s like CSUCI.     CSU submits this is not good policy for encouraging CHP development or for future, new facility investment.    In the 1980’s, Developers signed 30 year contracts to provide capacity, energy and assumed operational risks but did not contemplate legislation such as AB 32.    AB 32 costs should be borne by those getting the power because any power purchased would be burdened by those charges.    If not paid by ratepayers, the only option is to provide allowances for operators such as CSUCI, as ARB proposes.   Contrary to ARB’s proposal, the CSU believes allowances should last through contract expiration, not just two years.   

While cogeneration has a naturally higher engineering efficiency from the simultaneous creation of thermal energy and electricity, it does not necessarily translate into economic justification.  If the wholesale cost of energy does not track incremental costs for GHG charges, then CHP facilities can begin to lose money.      GHG costs will result in monetary losses for CSU during off peak hours due to GHG emission offset costs and the plant’s operational cycle.    

We urge the ARB to provide allowances for the remaining term of Legacy Contracts which are not provided with payments for GHG costs or are not provided with free allowances in their PPA.

CSU also recommends changes to the definition of Legacy Contract.  (Definition YYY).    ARB stated:

Legacy Contract” means a written contract or tolling agreement governing the sale of electricity and/or qualified thermal energy from an electric generating facility or cogeneration facility at a price, determined by either a fixed price or price formula, that does not allow for recovery of the costs associated with compliance with this regulation.  For purposes of this regulation, legacy contracts exclude contracts with a privately owned utility as defined in the Public Utilities Code section 216 (referred to as an Investor Owned Utility or IOU) for contracts already addressed under the Combined Heat and Power Program Settlement pursuant to CPUC Decision number D-10-12-035, and only include contracts originally executed prior to September 1, 2006, that have remained in effect and have not been amended since September 1, 2006 to change the terms governing the California greenhouse gas emissions responsibility, price or amount of electricity or Qualified Thermal Output sold, or the expiration date. A legacy contract does not apply to opt-in covered entities.

CSU is unclear on the phrase “….for contracts already addressed under the Combined Heat and Power Program Settlement pursuant to CPUC Decision Number D-10-12-035…”.        To avoid confusion CSU would recommend the language be modified as follows:  

Legacy Contract” means a written contract or tolling agreement governing the sale of electricity and/or qualified thermal energy from an electric generating facility or cogeneration facility at a price, determined by either a fixed price or price formula, that does not allow for recovery of the costs associated with compliance with this regulation.  For purposes of this regulation, legacy contracts include contracts with a privately owned utility as defined in the Public Utilities Code section 216 (referred to as an Investor Owned Utility or IOU), provided that (i) the contract(s) were originally executed prior to September 1, 2006 (ii) have not been amended since September 1, 2006 to provide for the payment by the IOU for green house gas emission costs incurred by the seller under the contract or if the IOU provides without cost to the seller under the contract emission allowances to meet the California greenhouse gas emissions responsibility (iii) increased the amount of electricity or Qualified Thermal Output sold, or (iv) extended the expiration date. A legacy contract does not apply to opt-in covered entities.

CSU notes that language used in 95890 for Legacy Contracts differs from language for other entities receiving direct allocations which include the following language: “….has obtained a positive or qualified positive verification statement for the prior year pursuant to MRR. (emphasis added).    For legacy contracts, the regulations state, “…. if it has complied with the requirements of the MRR, section 95112 and has obtained a positive or a qualified positive verification statement for pursuant to MRR”.      

CSU offers three comments in response to this language.   First, an error in a reporting in MRR should not be a basis of denying allowances.    If imposed, a minor clerical error could result in business closures.    MRR and the allowances are different programs with distinct penalties.    
Second, if the board is to retain the requirement “….has obtained a positive or qualified positive verification statement …” the standard for Legacy contracts should be the same for others, only relating to the last reporting cycle.    

The report also includes the following definition of “Legacy Contract Emissions”:    “Legacy Contract Emissions” means the emissions calculated, based on a positive or qualified positive emissions data verification statement issued pursuant to MRR, by the Legacy Contract Generator, that are a result of either electricity and/or Qualified Thermal Output sold to a Legacy Contract Counterparty, and calculated pursuant to section 95894(c) of this regulation. Legacy contract emissions do not include emissions that are included in the calculation of cost under the CPUC’s Qualifying Facilities and Combined Heat and Power Program Settlement pursuant to CPUC Decision number D-10-12-035. 

The intent of the following phrase is unclear: “Legacy contract emissions do not include emissions that are included in the calculation of cost under the CPUC’s Qualifying Facilities and Combined Heat and Power Program Settlement pursuant to CPUC Decision number D-10-12-035.”      If this language intends to exclude emissions where the seller of the power is being paid for the emissions by the Buyer then we would suggest that the regulation state that specifically.    

Lastly, CSU is unsure why staff has included 95112 as it pertains to Legacy cogeneration contracts.    It does not impose similar requirements on other industries such as refineries or electric distribution entities and dose not benefit the regulations.  We submit that the language in 95890 should be revised as follows:

(a) Eligibility Requirements for Industrial Facilities.  A covered entity or opt-in covered entity from the industrial sectors listed in Table 8-1 shall be eligible for direct allocations of California GHG allowances,

(b) Eligibility Requirements for Electrical Distribution Utilities.  An electrical distribution utility shall be eligible for direct allocation of California GHG allowances.   
(c)
Electrical Distribution Utilities that are not covered entities but are listed in Table 9-3 must register pursuant to section 95830 to receive allowances. 

(d) 
Eligibility Requirements for University Covered Entities and Public Service Facilities. A University Covered Entity or public service facility shall be eligible for direct allocations of California GHG allowances.    

(e) 
Eligibility Requirements for Legacy Contract Generators.  A Legacy Contract Generator that has demonstrated its eligibility to the satisfaction of the Executive Officer pursuant to section 95894 of this regulation shall be eligible for direct allocations of California GHG allowances.    

Definition of Facility


CSU also asks that ARB modify the term “Facility” to clarify that larger campuses operating CHP facilities which meet only partial load are not required to buy credits for uses not served by the CHP plant.  This is to avoid the unintended consequence of raising CHP installation costs.   

“Facility” means any physical property, plant, building, structure, source, or stationary equipment located on one or more contiguous or adjacent properties in actual physical contact or separated solely by a public roadway or other public right-of-way and under common ownership or common control, that emits or may emit any greenhouse gas.    Operators of military installations may classify such installations as more than a single facility based on distinct and independent functional groupings within contiguous military properties.    If a Facility is a Covered Entity due to the installation or operation of a Cogeneration Plant,  Facility shall be limited to the portions of the physical plant or property served by the Cogeneration Plant.

University Credits 

CSU appreciates the efforts of ARB to provide universities with allowances.    CSU has spent millions endeavoring to improve its operational efficiency through the replacement of GHG emitting equipment across the system.


As we understand the program, in 2015 qualifying campuses will obtain credits for 2013 and 2014, which they can then sell.    They will get credit in 2015 to be used for 2015.     

Under subsection e entitled “Reporting on the Use of Allowance Value”, ARB asks for a report.
    

CSU welcomes the opportunity to provide information showing how the funds for the allowances are being used.     However, we would recommend that the report be set for a January 1 due date each year based on the State Fiscal Year of July 1 to June 30.     This would allow CSU to collect all billing data from the utilities (which often requires 90 days to obtain, compile and verify) as well as internal reports about funds expended at various campuses for energy conservation and GHG reducing projects.    The reporting would be based on the State’s fiscal year as most data is collected and stored in this manner.    

We also submit that if any of the allowances are to be sold, the value should be equal to what CSU actually obtains in the market if they are sold into the market.     If not sold, we presume that the term market clearing price refers to the bid settlement price from the auction.   

As it relates to the information about the use of the funds, we understand what is meant when ARB asks CSU to describe how the allowance value was used to reduce greenhouse gas emissions and achieve additional environmental and economic benefits for California.     However, clarification is needed with regard to determining how CSU’s “…. disposition of the monetary value of allowances complies with the requirements of California Health and Safety Code sections 38500 et seq.”     We could not find a provision that describes how this can be achieved under the language of AB 32.      If there are such provisions we would ask that the regulations specify the sections involved.   

We thank you for your consideration of our proposed solutions and concerns.
Sincerely,
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Len Pettis

Chief of Plant, Energy and Utilities

Capital Planning, Design and Construction

LGP:

cc:
Elvyra F. San Juan

Steve Raskovich


Erik Blaine


Robert Schulz


Adam Bayer


Lindsey Rowell


Mathew Brady


Wallace McOuat

�We are not listing the exact figures to protect the confidentiality of the SCE-CSUCI PPA.    


�         4.	Reporting on the Use of Allowance Value.  No later than June 30, 2016, and each calendar year thereafter, each university and public service facility shall submit a report to the Executive Officer describing the disposition of any allowance value received in the prior calendar year, and how the allowance value was used to reduce greenhouse gas emissions and achieve additional environmental and economic benefits for California.  This report shall include:


(A)	The monetary value of allowances received by the university or public service facility.  The university or public service facility shall calculate the value of these allowances based on the average market clearing price of the four quarterly auctions held in the same calendar year that the allowances are allocated; and


(B)	How the university or public service facility’s disposition of the monetary value of allowances complies with the requirements of California Health and Safety Code sections 38500 et seq.
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