Raymond Regulatory Resources (3R)
Doug Raymond        5857 Trumbull Rd. Geneva, OH 44041

djraymond@reg-resources.com        440-474-4999

October 23, 2006

Clerk of the Board

Air Resources Board

1001 I Street

P.O. Box 2815

Sacramento, California  95812

Subject:  Rubber & Vinyl Protectant Definition
Dear Clerk of the Board,

Raymond Regulatory Resources (3R) appreciates the opportunity to comment on the Technical Support Document (TSD) released on September 29, 2006 for the Cons-2 rulemaking. The comments below are directed specifically toward the proposed amended wording for the Rubber and Vinyl Protectant definition.  3R has previously met with your staff on several occasions January 19, June 28, September 13 and has submitted two sets of comments September 5, September 29 relating to this issue.
Lack of Due Process

As discussed further below, the process for making this proposed change has not been ARB staff’s typical open and transparent process driven by data and factual information that has been shared with all parties.  ARB staff has continually notified the industry that the Rubber & Vinyl definition would be changed, but staff did not provide any data on the extent of the change.  Staff also has not shared the data and information it says forms the basis for the proposed change and staff has not assessed the impact such proposed change would have on the impacted companies.  Therefore, until formal documentation is released on the Rubber and Vinyl Protectants the ARB staff should refrain from making any changes to the definition.  

1. Rubber and Vinyl Protectants (aerosols) excluded from the 2003 survey
Rubber and Vinyl Protectants (aerosols) were specifically excluded from the 2003  Consumer & Commercial products survey released in November 2004.  On page V-5 under 21000 Miscellaneous Household Products, Rubber and Vinyl Protectant aerosol have three asterisks in the survey code box.  The asterisks denote “Do not report products falling under this category; category proposed for the 2005 survey.”  Thus, industry was not required to report products, sales information, or formula data.

2. Staff did not share results from 2005 early survey or analysis of data
On page V-8 of the TSD, ARB states that ARB staff “requested marketers to early-submit survey data for aerosol products for sales year 2005”.  Did this request go to every marketer of products which are effected, every aerosol coating manufacture, every Consumer Product company manufacturing protectants, and every automotive product company manufacturing protectants and coatings?  Was there a formal request by ARB staff?  Which marketers were requested to early submit?  In 1998, there were one-hundred and forty products reported under Rubber and Vinyl Protectants for all forms.  Of those products, eighteen were aerosols produced by fourteen manufacturers.  Were all of the original fourteen surveyed?  If not, why not?  Also, it is reasonable to assume that some manufacturers discontinued items and other manufacturers began formulating these products.  Did ARB staff request any industry associations to request early survey data?  ARB staff did not release any data as to who was contacted for the early-submittal of survey data.

Furthermore, on page V-8 of the TSD staff states that the 2005 survey data provided information for the current definition.  The only data released is on page 11 of the executive summary under Table 4 which shows no change in emissions. To date there has not been a release of any specific survey data for the Rubber and Vinyl Protectants from ARB staff.  Information such as total VOC emissions or sales weighted averages or financial impact for the category was not released.

Proposed Definition Change is a Substantial Change

ARB staff states on page V-13 under response to question 2, “that feasibility and impacts of the regulatory change are not substantial.”  Due to the lack of process, as described earlier, ARB staff cannot determine how substantial this change might be on currently marketed products.  In the same response, ARB states that “the proposed definition should not include additional products”. In the last sentence of the same response the ARB staff states “We will work with industry on a case-by-case basis to resolve specific compliance issues.”  This statement clearly implies that some compliance issues will arise from this action.  If a company has any compliance issues with their products due to this change, then the change would be considered a substantial change.  ARB staff has not presented any data to support the non-substantial change statement or any technical analysis of the impacts of the proposed change to marketers of such products.

Clarification of Overlapping Regulations
The attempt by ARB staff to clarify the overlap between the Consumer Products Regulation and the Aerosol Coating regulation is a complicated issue. However in your attempt to provide clarification, the proposed amendment is inconsistent with the most recent previous rulemaking and will inappropriately include aerosol coatings in the consumer products regulation.

1. Prior rulemaking properly separated resin or pigment containing aerosols from other products.

 Protectants and Coatings both protect and enhance appearance.  ARB staff has dealt with this issue successfully in past rulemakings.  In the most recent rulemaking Cons-1, ARB specifically exempted aerosol products that apply resin or pigment to leather or fabric substrates from the definition of Footwear or Leather Care products. In the document released on May 7, 2004 titled “Initial Statement of Reasons For The Proposed Amendments To The California Aerosol Coating Products, Antiperspirants and Deodorants, And Consumer Products Regulations, Test Method 310, And Airborne Toxic Control Measure For Para-Dichlorobenzene Solid Air Fresheners And Toilet/Urinal Care Products” the document  states “as previously discussed, resin-containing aerosol products for leather substrates, such as “protectant” products that form a sometimes invisible film,… are considered separately as “Vinyl/Fabric/Leather/Polycarbonate Coatings,” and are already regulated as “aerosol coating products.”  Clearly, ARB staff intended to separate aerosols containing a resin or pigment from other products.  3R concurs with this approach.  
However, in the TSD released on September 29, 2006, ARB staff does not use the same logic.  In this TSD, CARB focuses solely on the substrate.  For example, the following statement is on page V-11.  “However, if a product is labeled for any other non-specified substrate (e.g. for rubber or for plastic—which includes hard plastic and non-vinyl plastic other than polycarbonate), that would make the product ineligible as “Vinyl/Fabric/Leather/Polycarbonate Coating.” A strict interpretation of this statement will result in the inclusion of aerosol coatings as Rubber and Vinyl Protectants, which contain a resin or pigment and claim to coat rubber or plastic.

 The document further states that “An aerosol coating (either clear or pigmented) for rubber and vinyl, which is currently considered a “clear coating,” a “nonflat coating,” or a “flat coating,” (not qualifying as “Vinyl/Fabric/Leather/Polycarbonate Coating” because of other substrates such as rubber, metal, wood), would be subject to the “Rubber/Vinyl Protectant” limit in the Consumer Products Regulation.  These products may avoid this overlap by removing the word, “rubber,” from the label.”  This means that this proposed change will impact products which are currently marketed as aerosol coatings which contain a resin or pigment.  For example products such as clears and vinyl sprays that are now subject to the aerosol coatings regulation will now become subject to the consumer products regulation.
2. Aerosol tire coatings do not modify with the substrate as was intended for protectants.
While Protectants and Coatings perform similar functions, the products achieve the results in different ways.  This is explained by Air Resources Board Initial Statement of Reasons for Proposed Amendments to the California Consumer Products Regulation dated June 6, 1997.  In review of the 1997 document, it appears that the intent of the products to be regulated as protectants, alter the physical composition of the substrate, either rubber or vinyl. This document states that these products are intended “to extend the life” and “to revitalize the appearance”.  The protectant products, as stated in the document, replace components which become inactive over time.  The document goes on to state that the Protectants “restore gloss and oils lost to evaporation”.  In further making this point, the document states that if a surface is particularly sun-faded, it is sometimes beneficial to apply the protectant and allow it to sit on the substrate overnight, and then to buff it the next day in order to provide extra protection.  This statement implies an absorption-like activity as well as a change to the composition of the substrate.  Throughout the document there are references to replacing oils, renewing substrates, and restoring flexibility.  Additionally, there is no mention of resins of any kind in the document.  The formulation section in the document describes the active ingredients as “these active ingredients include silicone oil which remains on the surface to provide a shiny appearance, plasticizers which restores the flexibility of plastic as it ages and protects vinyl against premature cracking and drying and UV protectants to provide protection from the sun’s UV rays.”  Use of resins was not mentioned.  

In summary, the apparent intent of the Rubber & Vinyl Protectant regulation is to include products which perform any of these characteristics -- protect, shine, clean, renew, restore, revitalize, enhance gloss and rejuvenate.  More importantly, there seems to be an intent that the regulated products somehow alter the product substrate via absorption of the compounds in the product.  Therefore, aerosol tire coatings are a different product than was intended to be regulated.  Aerosol tire coatings do protect, and enhance the appearance of the substrate.  However, an aerosol tire coating does not clean, revitalize, rejuvenate or restore the substrate.  Aerosol tire coatings simply coat the surface of the tire.

Inconsistencies with Definition

The definition is inconsistent with the Effect of Proposed Definition Changes section detailed on V-11.  In the proposed amended definition, ARB staff removed the word “plastic” from the definition.  This is a proper change.  The “Initial statement of reasons for Proposed Amendments to the California Consumer Products Regulation” released on June 6, 1997 which describes Rubber and Vinyl Protectants supports this change.  In this document there was not any specific discussion of plastic protection, thus the word plastic was removed by ARB staff as it should be.  Conversely, on page V-9 ARB staff states that “Also, the definition had always included products used to protect plastic substrates (e.g. hard plastics)… When considering what products are included in the category, we believe that most marketers had been consistent with ARB staff interpretation.”  This statement is inconsistent with the ARB staff action to remove the word “plastic” from the definition.  

There are other inconsistencies referring to “plastics” on pages V-11 and V-12.  On these pages, ARB staff refers to “hard plastics and non-vinyl plastics other than polycarbonate.”  Polycarbonate is a hard plastic.  How is a manufacturer supposed to differentiate between every type of plastics?  If the word plastic is removed from the definition, then all references to plastics in the TSD should be removed.

Summary

Protectants and Coatings are similar and produce similar results such as protection and enhanced appearance.  These two product categories however effect the surfaces being treated in completely different ways.  Accordingly, the products need to remain separate.  Products containing a resin or pigment should be considered coatings.

To date there has not been any data released on companies affected, on emissions, a list of products impacted by this change, or a financial impact to companies that now make these products.  Until CARB staff releases information on this category to provide for a transparent process driven by factual data, the ARB staff should not move forward on this change.

The current proposed definition and TSD contain many inconsistencies and contradictory statements which further confuse this issue.  The proposed definition and supporting TSD need to be consistent with the full intent of the regulation, currently this is not the case.

Lastly, ARB staff has not quantified what the effect of this change will be.  Thus this could be a substantial change for some manufacturers. 
Recommendation 

ARB staff should refrain from making any changes to this definition until a through review on the effected products is completed and shared with all parties.  This issue will be fully reviewed in next year’s survey process and that is the appropriate time to consider any potential definition changes.  
Thank you in advance for your time and consideration of this issue.  I look forward to continuing to work with you on this issue.  If there are any questions raised after you read this letter please feel free to contact me at 440-474-4999 or djraymond@reg-resources.com.

Sincerely,

Douglas J. Raymond

Raymond Regulatory Resources (3R)

cc:
Robert D. Fletcher, P.E., Division Chief, Stationary Source Division


Robert D. Barham, Ph.D., Assistant Division Chief, Stationary Source Division


Janette M. Brooks, Chief, Air Quality Measures Branch, Stationary Source Division
David Mallory, Manager, Measures Development, Stationary Source Division
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