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11 January, 2010
Lucille Van Ommering
California Air Resources Board 

Office of Climate Change 

1001 I Street 

Sacramento, CA 95814
RE:  Preliminary Draft Regulation for a California Cap-and-Trade Program
Dear Ms. Ommering:   
On behalf of the DuPont Company, I am pleased to offer the following comments relating to the Preliminary Draft Regulation for a California cap-and-trade Program.  .  We will look forward to your June iteration.

By way of introduction, let me note that DuPont has been a global leader in greenhouse gas emission reduction, having begun systematic reduction of emissions from our operations in 1991, and accomplishing over a 70% reduction on a global basis by 2004.  We are currently driving toward an additional 15% reduction versus those 2004 levels.  

Our leadership has propelled us into deep involvement with the evolution of climate change mitigation policy nationally and internationally.  Based upon that involvement and our ongoing investment in multi-stakeholder initiatives such as the US Climate Action Partnership (www.us-cap.org), our view is that a combination of policy approaches will be required to take on the challenge of climate change in a way that is both environmentally effective and economically sustainable – a national level market-based cap-and-trade program, coupled with complementary policies and measures such as building codes and standards,.  

DuPont strongly supports the use of cap-and-trade as a policy tool to address climate change by driving greenhouse gas emission reductions in a way that allows the market to seek the lowest cost reductions available.  Due to the economics of scale required to achieve cost effectiveness and discourage leakage, we believe such policies are best driven at the national level.  We recognize the explicit direction in AB 32 to which this PDR is responding, but urge that this be advanced with an eye toward integrating into a national framework at such time as a national program is put in place.  We continue to work to pass national climate change legislation.

Beyond this general concern, DuPont would like to register our view on a couple of particular matters arising from the PDR:  1) the interplay of the C&T regime with AB 32 regulatory mandates, 2) the related question of offsets (including ozone depleting substances) and 2) the distinction drawn between biomass for stationary sources and biofuels.

Cap-And-Trade Versus Regulatory Mandates 

The AB 32 implementation effort is moving forward aggressively on the regulatory front, including policy measures that would require specific actions by major emitters which would be directly regulated under the cap-and-trade program.  This has implications for the efficacy and economic efficiency of a cap-and-trade regime.  The purpose of a C&T program should be to stimulate market selection of the most cost-effective options for achieving any given level of emission reduction, and in so doing, to provide a broad stimulus to innovation in finding new opportunities for emission reduction.  A front-end loading of regulatory mandates significantly undermines this by dictating the flow of emission reduction investment.  In combination with the significant limitation in use of offsets, this greatly reduces the economic efficiency of the cap and trade program.  

By giving primacy to regulatory mandates for the high emitters, the AB 32 implementation is effectively dictating that the economy invest in a limited array of higher marginal cost reductions even where lower cost reductions may be deliverable outside those sectors.  By limiting the use of offsets, the program would reduce the incentive to find significant reductions elsewhere in the economy while raising the overall costs of the program.  Over the long term, stimulating reductions across the economy will be necessary.  By focusing too narrowly on mandating reductions from high emitters by excluding the robust use of offsets, the ignition of this broad, economy wide effort is delayed.

Offsets

Regarding offsets, the suggestion of extending the program to include ozone-depleting substances is very sound and deserves particular note.  The gases covered under the Montreal Protocol are high global warming potential gases.  However, they were deliberately not addressed in the “basket of gases” created under the Kyoto Protocol because they were already being regulated by the Montreal Protocol.  They are slipping through the cracks, however, because the Montreal Protocol controls only their production and consumption.  The large volumes of these gases put into commerce prior to the MP phaseouts were, effectively, “assumed to have been emitted.”  In reality, however, large volumes of these existing high GWP gases have not yet been released to the atmosphere.  Putting a “bounty” on capturing and destroying those gases could yield significant greenhouse gas reduction benefits at modest cost.

Regarding offset methodologies, rapid approval of offset methodologies is critical to the program, or there is the risk of disincentives to the innovation and broad search for reduction opportunities that offsets can trigger.  To consider new methods only once per year and require the elaborate process suggested in the PDR implies a process that will inhibit the contribution from offsets.  At a minimum, there should be approval of offset quantification methodologies approved by agencies such as EPA or USDA.

With respect to offset project types, the mandate to have a method that addresses "any public health, welfare, social, economic or energy effects" seems far too broad and impractical, as these are generally subjective criteria not given to any objective measurement and are presented in absolute terms, with no triggering threshold.  They would appear to undermine ARB’s ability to qualify any offset methodologies and leaves an opening for incessant legal challenge.   

The offset commencement date of December 31, 2006 is too rigid.  ARB should have the option of including as offsets reductions from voluntary actions that meet the criteria, regardless of the commencement date.  The key is the demonstration of additionality.  Similarly, offset Item (c) (5) is too rigid as a condition of additonality. There should be a deminimus threshold such as "substantial proportion" of a project’s financing from public funds or offset credits should be reduced make in proportion to the level of public funding.  Many organizations advancing renewable energy forms, for example, secure grants from government agencies as part of their funding.  Would this preclude them from accepting any such funding and then receiving offset credits (e.g. would a grant of 5% of operating expenses make a project unworthy of crediting?).  The net result would be to artificially disincent and limit offsets

Regarding where offset credits are issued, we suggest option 3 (NAFTA countries) + credits approved under the UNFCCC Kyoto Protocol.  To suggest that all programs around the globe have to meet California specifications is neither reasonable, nor is it consistent with the global character of the climate challenge.  California and the US must be perceived as encouraging systematic engagement with climate change, not erecting systemic barriers to those efforts. 

The monitoring general requirement of a 5% uncertainty limit seems unrealistically low and rigid. Could an offset provider actually meet this limit even for generally recognized offset types such as landfill gas capture?

Regarding CDM or sectoral programs, the CDM process is maturing and has broad acceptance within the global community.  We strongly urge that it be accepted, and suggest that sectoral approaches be added as they mature within the global processes. 

The 4% limit on offsets is much too small and risks high allowance prices. A 20% system wide limit and 30-50% entity limit would be much more reasonable. Part of the problem here is inappropriate mixing of policy goals.  The goal should be to secure the most cost effective means to achieve the cap.  The overriding concern that emission reductions must be made directly by covered entities is misplaced and results in significant increased economic risk. Use a rational market program then add incentives. 

Treatment of Biomass 

The PDR proposes to adopt a bifurcated approach to the treatment of biomass without providing a rationale.  ARB suggests applying life cycle accounting via the Low Carbon Fuel Standard to biofuels, but treating biomass combusted for stationary fuels as being carbon neutral.  This inconsistency is without justification.  Fuels should be treated under option 1, focusing on net carbon content.  It is inappropriate to apply lifecycle unless applied to all fuels in all applications (e.g. gasoline, natural gas and biomass for electricity).  The same types of biomass can serve as inputs for both liquid fuel and electricity generation, with electricity probably a more significant source of near term demand for biomass.  

To the extent there are greenhouse gas or other ramifications of expanded biomass utilization it is the same for the two energy types.  It is inappropriate to call biomass for stationary combustion carbon neutral and not call it carbon neutral for combustion in a vehicle.  Neither does it make sense to apply LCA to transportation fuels and not other uses of some of those same types of fuels.  This would not be a fair and consistent system.  Given that elements of life cycle analysis for biomass, such as indirect land use effects, are still developing it would seem prudent at this time to consistently treat biomass as carbon neutral.  Given that any significant macro-economic mediated effects such as indirect land use are, to the extent they actually occur, unlikely until more significant scale is reached ARB can readily monitor their development and adjust its program in the future as is appropriate.

Other Points
The definition of biomass fuels as based “entirely” on biomass is too restrictive, as there could be a diminimus non-bio content from processing, for example.  A deminimus exception would be appropriate.

The definition of conservative as regards offset calculations is one-sided in focusing only on risk of overstating reductions.  There should be a counterpoint to minimize risk of “unduly understating" reductions. 

Regarding triggering of facilities into and out of coverage the exclusion threshold of 6 consecutive years below 25,000 metric tons is too long, leaving little incentive for facilities to reduce emissions in order to exit coverage.  We suggest exclusion should occur after 3 yrs below the coverage  threshold (longer than a market cycle) and facilities should be brought back into coverage after 2 yrs above above the threshold. 

Compliance instruments should be specified as authorization to emit “one ton”, not “up to one ton”.  The latter, when read with the authority of the Executive Officer to “limit authorization to emit” could be interpreted as allowing limitations on the value of a given compliance instrument.  This would be disruptive – a ton is a ton, or the market will not function properly.   

Suspension or restriction of accounts is a significant action and could materially impact an entity.  There should be some threshold consideration and due-process mechanisms attendant to such Executive Director action. 

There should be no adjusting of baselines in anticipation of retiring allowances for "voluntary renewable energy."  Increased generation and use of renewables is a market mediated response that provides compliance for regulated entities. If the cap is commensurately reduced that effectively means the renewables don't count and compliance costs are driven up. This reduces incentives for renewables. 

There should be a 3 year compliance period, but some minimum annual allowance submission. 

Regarding reporting, the term "records used to calculate" appears too broad, especially for a 10 year period (eg could include daily logs of monitoring equipment). Aggregated data should suffice, and the 15 day response period is far too short for an entity to respond thoroughly - 60 days would be more reasonable. 

Consider phasing in coverage for industry. Industrial emissions have been going down while all other emitting sectors emissions have risen, reflecting that industry is quite responsive to energy price signals.  Industry is also most prone to jobs and emissions leakage. It is significant that Federal legislation is phasing industry in, and also looking at identifying and addressing industries particularly sensitive to global competition.  Similar “competitiveness” considerations are alive in other countries as well.

The concern and policy response regarding bankruptcy seems exaggerated.  ARB should have authority to require annual allowance submittal, but with the understanding that that authority would not be exercised unless bankruptcy actually proves to be a significant systemic problem.  The implications of shortening the budget period are significant. 

We believe that consideration of high levels of allowance auction in the early days of the program risks increased leakage for those segments most prone to global competitive pressures.  

The consideration of basing linkage with other state and national programs on comparable compliance penalties seems to encroach on issues of national sovereignty and may well be distorted in the context of differing economic levels across global programs.   The key is the efficacy of the programs and their enforcement. 

The suggestion of enforcement at the scale of each allowance and each day as separate violations is far too much liability and risk for regulated entities, and out of scale with respect to the types of violations which could occur. 

The suggestion of Executive Officer authority to suspend or revoke holding accounts seems too broad and unfettered. There should be some criteria/limitations on authority and formal due-process provisions for appeals.  . 

Changing the reporting threshold to be based upon CO2 equivalent tons is reasonable.  However, lowering it to 10,000 MT raises significant issues of burden and complexity.  ARB should consider phasing a lower reporting threshold in after several years of program experience.. 

Finally, on page 108, the "?" in the column "Current Staff Thinking: Generates a C&T Surrender Obligation?" suggest that ARB is considering adding an obligation for "Producers, Importers and Exporters of N2O or Fluorinated GHGs."  It is not appropriate to add a C&T surrender obligation for HFCs.  HFCs are different than most other GHGs in that they are intentionally produced for valued societal applications including refrigeration, air conditioning, medical inhalers and fire extinguishants.  If they were included in a broad C&T program, this combined with their significant GWPs would place a significant cost burden on consumers.  These facts have been recognized by the U.S. Congress and the leading climate bills put HFCs in a separate regulatory regime.  Furthermore, the North American proposal to amend the Montreal Protocol to control HFCs is also a result of their recognition of the unique character of HFCs as compared to carbon dioxide and other "waste" GHGs.  We fully support these national and international initiatives to treat HFCs separately outside of a broader C&T regime.
We request your consideration of these comments and look forward to working with ARB staff and the other agencies of the Climate Action Team as AB 32 implementation advances.  Please don’t hesitate to contact us if you have any questions about the above. 
Sincerely, 

(sent via email)
Thomas R. Jacob

Government Affairs Manager, Western Region

Government Affairs Manager, Western Region


1415 L Street, Suite #460


Sacramento, CA  95814


Phone:  916-443-5511


Fax:  916-443-3062


Cell:  916-261-1432


tom.jacob@usa.dupont.com
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