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January 11, 2010

Via electronic submittal
California Air Resources Board

Attn: Kevin Kennedy 

1001 I Street

Sacramento, CA 95812

Re: Comments on Preliminary Draft Regulation for a California Cap and Trade Program

Dear Mr. Kennedy and CARB staff:

The Nature Conservancy (TNC) appreciates the opportunity to provide comments on the Preliminary Draft Regulations (PDR) of November 24, 2009.  TNC commends the continued leadership of California and the California Air Resources Board (CARB) to address global warming.  The release of this draft is a significant milestone in this effort, and we offer the following constructive comments on the PDR with a particular emphasis on offset crediting, carbon sequestration and treatment of biomass fuels and energy.   

Summary of Recommendations:
1) Several definitions should be clarified and simplified to avoid confusion
2) Biomass fuels and energy should be treated consistently and included within the cap
3) The three year compliance period with annual “true-ups” provide flexibility and help address risk; ARB should consider an insurance pool reserve of reductions to help address risk further
4) TNC supports ARB’s recommended overall 49% limitation on offsets and requests further explanation regarding how the 4% offset  limitation for individual compliance supports the overall limit
5) Consistent with the EAAC draft allocation recommendations, a significant portion of allowance value should be dedicated to ecosystem adaptation, as well as SB 375 implementation for implementation of sustainable communities strategy 

6) A portion of allowance set asides or allowance value should also be dedicated to communities, counties and local governments who establish GHG goals for biological GHG reductions that are achieved through better land use planning  and policies

7) Covered entities should be responsible for risks associated with offsets
8) The California cap and trade program should support linkages with other ETS and offset crediting systems with standards that meet the requirements of AB 32 and programs and protocols that are subject to periodic audits

9) The source of funds, government or otherwise, that support GHG reductions should be framed as a policy issue related to ownership versus an additionality issue

10) CARB should encourage and provide for longer-term crediting for forest offset projects, consistent with the voluntary Climate Action Reserve Standards that it has approved

11) Domestic forest offset credits as well as credits from REDD should be accepted in California’s cap and trade program based on stringent requirements
Subarticle 2

Definitions, § 95802

TNC recommends several additions and edits to the definitions section to help clarify the legal interpretation of the PDR and avoid confusion that might otherwise result. As a general recommendation, TNC suggests simple and clear definitions that focus on defining the term with any additional explanation of implementation moved to other operational sections of the PDR.  
(a) (2) Activity baseline: this definition would be more clear and easier to apply if it refers to “a scenario of what would happen in the absence of the offset project or activity.” The remainder of the definition which refers to conservative estimates and “adequate margin of safety,” which is ambiguous and needs to be clarified further, should be moved to Subarticle 13 in a section that helps the ARB Board determine how to determine if offset calculations and approved programs produce relatively conservative GHG reduction estimates. Conservative estimates are not just dependent on baseline assumptions alone.  They also relate to leakage estimates, GHG emissions co-efficients, measurement techniques, etc. and therefore, a section should be dedicated to providing guidance overall on factors that lead to conservative accounting efforts.
(4) Additional: this definition should recognize that the GHG reductions are in excess of what would have happened without implementation of the project.  The current definition assumes that only reductions would happen in the baseline scenario (i.e., greenhouse gas reduction, avoidance, or sequestration) when the baseline scenario could be an emissions scenario.    

(18) Business as usual: the current business as usual definition should be improved to avoid confusion regarding how a project level baseline should be developed.  The current explanation suggests that baselines should be established to reflect activities prior to any GHG incentive or regulation, which could be interpreted to be an historical baseline which may not reflect common practice or an individual business as usual scenario.  

(41) Crediting baseline: Does a crediting baseline only refer to sector level accounting or does this definition also apply to projects?  If sector level baselines and project level baselines are distinct this definition should be more explicit. In the case of the forest sector, it should be noted that the GHG level may be based on carbon stocks and not emissions per se.  

(42) Crediting period: this definition should not constrain length of verification, as sequestration offset projects may require offsets to be stored for 100 years (such as those approved by CAR and ARB for voluntary purposes); under these circumstances verification should continue beyond thirty years to ensure that credited offsets are maintained.
(53) Emissions leakage: this definition should be clarified with other leakage definitions with terms consistently applied to minimize confusion.  Leakage generally refers to “the displacement of emissions.” If this definition is going to refer to displaced emissions outside of the state, this definition should use a qualifier that specifies “out of state or cross-border leakage.” Otherwise, the terminology will be confused with activity-shifting leakage and market leakage terminology that is associated with offset projects.  

(68) Greenhouse gas offset crediting system: this definition should be clarified to include both regulatory and voluntary institutions
(69) Greenhouse gas reduction: this definition could be clarified and simplified to define a greenhouse gas reduction to include the reduction, avoidance or removal of greenhouse gas emissions in the atmosphere. Such a definition would be consistent with the World Resources Institute project protocol guidance and would make the reference less cumbersome throughout the DPR guidance.  

(78) Indirect emissions: please clarify the term “facility in question.”
(82) Lifecycle greenhouse gas emissions: what does the term “significant” mean? This qualifier should be removed to avoid confusion and differences in interpretation. If necessary, it should be included elsewhere in the PDR, but not in the definition.  

(98) Offset project: this definition should include reference to the “activity” undertaken to achieve the GHG reduction. 

(107) Permanent: this definition should be written in the affirmative.  It should refer to the term as the long-term maintenance of a GHG reduction (with GHG reduction including removal, reduction and avoidance of emissions) and “reversibility” or “reversal of a reduction” should be explained separately.  

(117) Project boundary: the term “project activity” is used but not defined.  “Project activity” should have its own definition.

(133) Sector-based crediting system: please clarify what is meant by “based on a target.” 

Registrant: there is reference to “the registrant” in Subarticle 5.  However, this term is not defined, creating confusion.  A definition for registrant should be included in this section.
Subarticle 7

Biomass fuels and energy treatment, § 95950

Biomass fuels and energy should be treated consistently and included in the cap.  

While GHG emissions associated biomass energy and fuel may ultimately be offset or mitigated by subsequent regrowth of the feedstock, this energy and fuel is not carbon neutral like other sources of renewable energy such as solar and wind.  Depending on the source of biomass, land use impacts, and management, biomass energy and fuels may result in increased GHG emissions on the landscape due to changes in land management and use to provide feedstock for energy and fuel demand, causing increased biological GHG emissions as well as additional indirect emissions from energy use .
  

Section 95990 of the PDR suggests potential different GHG accounting treatment of biomass energy and biofuels whereby biomass energy would be excluded from a surrender obligation and biofuels would not necessarily be excluded.  Given the similarity in upstream accounting issues, their treatment should be consistent in the cap and trade program.  Furthermore, both should be included in the cap since combustion of these sources result in greenhouse gas emissions and may or may not be offset by regrowth or maintenance of feedstock (e.g., forests) upstream.  Once included in the cap, the GHG accounting, whether for fuel or energy, surrender obligations should
 include the carbon content associated with combustion as well as the upstream carbon emissions of associated land management and any land use change.  Default tables may be developed to estimate and report upstream emissions to manage administrative costs of such a program.  Such upstream accounting is also necessary to avoid double counting that may occur from certain forest and land management efforts that may simultaneously seek to provide offsets to the cap and trade program. 
In addition to GHG considerations, the use of biomass and biofuels in a cap and trade program or climate policy more broadly must be carefully administered to avoid  environmental harm to water quality, fish and wildlife habitat and biodiversity.  Therefore, in addition to upstream carbon accounting and reporting, forest certification such as Forest Stewardship Council Certification, should be required of biomass energy and biofuel suppliers.  Minimum environmental safeguards, such as prohibiting the conversion of natural forests to forest plantations or other non-native species, should be required.     

Timing for Calculation of Covered Entity’s Surrender Obligation, § 95960

TNC supports the suggested three year compliance period with annual true-ups to minimize risk of default of the surrender obligation and an insurance reserve of GHG reductions.

Annual “true –ups” combined with three year compliance periods provide flexibility for capped entities to meet their compliance obligations, while providing an opportunity to CARB and the overall cap and trade program to assess and address risk associated with failure to reduce emissions or non-delivery of compliance instruments.  In the case of offset-based compliance instruments, GHG reductions may accrue over longer time horizons (e.g., reforestation) that may not coincide with annual true-ups.  In these instances, the true-ups can provide an opportunity for CARB to assess the progress of offset projects, as well as the program and protocols associated with the project.  

Risk can be addressed more broadly through additional mechanisms such as insurance and buffer pools.  Voluntary GHG reduction programs like the Climate Action Reserve have developed buffer pools of GHG reductions to address reversals of GHG reductions that may occur with forest-based offset projects.  CARB should build on this concept by developing an insurance pool of GHG reductions that could address not only risks associated with certain offset project reversals, but risks associated with bankruptcy and failure of delivery, among others. A portion of auction revenue as well as private fees could be invested in the development of this insurance reserve.  

Quantitative Usage Limit, § 95970

TNC supports broad use of high quality offsets

TNC supports CARB’s decision to allow for an overall 49% quantitative limit on offset compliance instruments in the California cap and trade program, consistent with the recommendations of the Western Climate Initiative.  The PDR suggests that a 4% limitation of an entity’s compliance obligation would support this overall limit.   TNC requests that CARB provide some additional analysis to explain further how the 4% limitation would correspond with the overall 49% limitation.  
Subarticle 8

Distribution of Allowance Value 

TNC supports auction of allowances, the use of auction revenue for ecosystem adaptation and protection and allowance set asides for GHG reductions in communities and local governments
Auction revenue for ecosystem adaptation to benefit nature and people:

TNC supports the recommendations of the January 10, 2010 Economic and Allocation Advisory Committee (EAAC) Draft Report, Allocating Emissions Allowances under California’s Cap and Trade Program.  The EAAC report recommends the auction of emissions allowances as the most equitable and efficient way to distribute allowances to capped entities, which TNC supports.  TNC also supports EAAC’s recommendation to distribute a significant portion of allowance revenue to ecosystem adaptation, among other investments.  

As identified by the California Natural Resources Agency Climate Adaptation Strategy, it is critical to dedicate funding to ecosystem adaptation. Proper investment of allowance value will help minimize the negative effects that excessive greenhouse gas (GHG) emissions are having on California’s natural systems, and by extension public health and safety, and will simultaneously protect the vital GHG mitigation function these systems naturally provide. Allowance value investments and compensation should be dedicated to all natural systems in California for adaptation purposes, including its forests, grasslands, working landscapes, coastal areas, watersheds, and deserts to protect and promote their vitality and diversity and the many benefits that they provide to Californians and the economy.  These many benefits include, clean drinking water, climate regulation and carbon sequestration, air quality protection, flood control, wildlife habitat, crop pollination, recreation, timber, and employment, among other things.   The public cannot afford to lose these benefits, and the state has an opportunity to optimize its investment by dedicating a significant portion of allowance value to these resources. 
Auction revenue for SB 375 implementation and Sustainable Communities Strategy:

The EAAC report also recommends a portion of auction revenue to be dedicated to the implementation of Senate Bill 375.  TNC supports a portion of auction revenue to be used for this purpose to facilitate GHG reductions at the regional and local levels in transportation related emissions and the development of sustainable community strategies that protect public health and open space, among other critical co-benefits. As suggested by the EAAC, any dedication of auction revenue to SB 375 should be consistent with the related implementation guidelines that have been developed by the Regional Target Advisory Committee and the Strategic Growth Council, to ensure consistency and success across these parallel efforts.

Allowance set asides for community and county land-based reductions and early action reductions

TNC recommends that CARB explore setting aside a portion of compliance instruments or allowance value to facilitate reductions by entities or communities that are uniquely positioned to achieve GHG reductions, but might otherwise be excluded from the cap and trade program.  In particular, the provision of compliance instruments may be given to counties and local governments that achieve avoided biological GHG emissions and reductions by setting voluntary targets and developing and implementing land use plans and policies that seek to minimize conversion of remaining open space areas and create greener urban areas.  The GHG benefits of such plans and policies could be monitored and quantified and would complement other energy and transportation oriented GHG reduction efforts.  TNC also supports the set aside of compliance instruments for GHG reductions achieved by local communities and disadvantaged communities that could benefit from direct investment and new markets, as suggested in the comments submitted by the Environmental Defense Fund.  
Early Action Reductions:
TNC supports the reward of voluntary early actions to reduce GHG emissions through set asides of compliance instruments or other means.   In particular, greenhouse gas reductions that have been certified through the California Climate Action Registry (CCAR)(now the Climate Action Reserve and The Climate Registry) should receive credit under the cap and trade program, as one statutory purpose of CCAR was to encourage and reward early action undertaken and certified by the Registry in any future regulatory GHG program. A number of organizations and landowners, in good faith, invested in GHG reductions activities and registered with CCAR with a view toward gaining recognition under a future regulatory cap and trade program.  CARB, consistent with legislative intent, should recognize early action reductions certified by these Registries.  

Furthermore, CARB should continue to encourage the early implementation and verification of offsets projects before 2012 so that a pool of offsets may be available for the first regulatory compliance period starting in 2012.  Offset projects, like reforestation, require a fair amount of lead time and investment to implement and produce reductions.  Therefore, clear support by CARB for early action reductions is needed to encourage near-term GHG investment and activity that will produce verifiable GHG reductions by the time the regulatory cap and trade program is implemented in 2012.      
Subarticle 11

Trading, § 96080

TNC supports the CARB staff recommendation that the covered entity submitting offsets should be responsible for offset risk.  

Entities that are capped pursuant to California’s cap and trade program should hold “first in line” responsibility for the validity of offsets, international or otherwise.  Through regulation they should be provided the right of indemnification, so that they may recover damages from offset providers where appropriate.  Holding the capped entities responsible for offsets is consistent with other environmental pollution laws (e.g., the Comprehensive Environmental Response, Compensation and Liability Act) and creates an incentive for capped entities to perform due diligence with respect to offsets they purchase.  It enables California, and the public by extension, to ensure that reductions are achieved effectively and efficiently as the State can pursue legal actions within California against the capped entity instead of seeking enforcement in other countries, which may be lengthy and costly.  In any cooperative agreement with other states or countries, California should seek to include provisions that help capped entities pursue and recover damages for offset transactions that result in invalid offsets.  

Subarticle 12
Requirements for Approval of External Greenhouse Gas Emissions Trading Systems, § 96160

TNC supports linkages between California and other Emissions Trading Systems so long as comparable GHG reduction standards are required and enforced 

TNC supports CARB’s staff recommendation to allow for linkages between Emissions Trading Systems.  Such linkages will allow greater opportunity for the most efficient GHG reductions at the lowest cost.  As suggested by this section, programs that are linked should have comparable standards to those issued by California to foster fungibility and maintain the integrity of California’s GHG reduction program.  
Requirements for Approval of GHG Offset Crediting Systems, § 96170

TNC Supports linkages between California and other GHG Offset Crediting Systems so those systems and offsets protocols that are approved consistently produce offsets that meet the criteria of AB 32

While TNC supports the inclusion of offsets generated in California (e.g., forests and other land-based offsets in particular), linkages should be provided to other credible offset crediting systems.  Such linkages will foster innovation and provide flexibility in the attainment of GHG reductions and keep costs of GHG reductions and related costs to consumers, relatively low.  As suggested by the CARB draft, however, such systems should have standards and methodologies that are developed in an open, public process and meet the criteria of AB 32, ensuring that reductions are real, additional, quantifiable, permanent, verifiable and enforceable, among other things.  

The criteria in this section should clarify that approval of existing offset crediting systems and protocols include some additional CARB review of a system’s individual protocols with public input, as well as periodic audits by CARB to ensure that the system and its protocols maintain consistency with the standards, expectations and requirements established by AB 32 and CARB. If, through the periodic review, protocols or systems are found to be substandard, linkages with the system or use of the particular protocol should be suspended (per § 96210) until any issue(s) is resolved.  It should be noted that the updated CAR Forest Protocols were based on assumptions of a 100 year project life with 100 year permanence obligations for reductions.  With shortened crediting periods, as suggested in this draft, the Protocols would need to be revisited and potentially revised with this in mind.  

CARB should also seek to ensure a basic level of consistency among protocols within and across sectors and programs to avoid gaming among different standards and discrepancies in emission reduction estimates.  For example, it is possible that different protocols or offset credit systems, while having methodologies to ensure that reductions are real, additional, permanent, quantifiable and verifiable, could result in GHG reduction estimates for a particular project that are very different because the application of a baseline, emissions factors, or other criteria that is very different.  These types of discrepancies would diminish the fungibility and credibility of the offset program.   One way to avoid or minimize discrepancies is to develop a set of core criteria for methodologies related to baselines, additionality, permanence leakage, measurement, monitoring, verification, enforcement and environmental co-benefits that protocols, by sector, must possess.  These core criteria can serve as a template for ARB to approve linkages with external offset systems and protocols and achieve synergies, while allowing for some innovation and flexibility.  

Subarticle 13
Approval of Offset Quantification Methodologies, §96230

In general, TNC supports the conceptual approach to the approval of offset methodologies outlined in this section. As discussed in the previous section, a similar approach should be utilized for the approval of linkages with external offset crediting systems with a concerted effort to create a basic level of standardization across protocols to minimize disparities in GHG estimates and achieve the standards of AB 32.  

Requirements for Approval of Offset Quantification Methodologies, §96240

Overall, TNC supports much of the criteria outlined in this section for approval of offset methodologies, but additional consideration should be given to crediting periods and additionality requirements in particular.  
(b)(3) This section should also include “standards” so that the criteria is: “[the methodology] must include plans and meet standards outlined in this section for monitoring and reporting consistent with an offset project of that type.”

P. 63, Discussion of concept: further clarification is needed regarding how an offset methodology can or should address public health, welfare, social, economic or energy effects.  At a minimum, methodologies should avoid negative impacts on these and environmental issues generally and where possible, should promote and lead to many complementary benefits, including air and water quality, and fish and wildlife habitat.

(c)  This section should clarify that the standard must lead to (not just determine) additionality. 

(c)(3)    As mentioned earlier, special consideration should be given to offset projects and reductions that were initiated and certified pursuant to the California Climate Action Registry, now the Climate Action Reserve since many entities relied on the statute that established this program which stated the intent of the State to commit its best efforts to reward early actors in regulatory GHG programs.  

(c)(5) This requirement conflates additionality and ownership issues.  It should be reconsidered as this requirement would undermine efforts to establish standardized “common practice” baselines.  Furthermore, many projects need a combination of funds, for carbon, habitat, etc. in order to be viable as the price of carbon alone will be insufficient to pay for the project activity and opportunity costs. Rather than characterizing this issue as an additionality issue, it should be framed as an ownership or interest issue to be resolved by public agencies and funding recipients to assess the implications and any ownership interests such funds may (or may not) create.   

(d) The standardized methodology for baselines should also demonstrate how it reflects a business as usual or common practice scenario and how it provides a basis for additionality.

(e) A protocol can provide methodology to estimate and account for activity-shifting and market leakage.  However, a protocol may not be able to fully mitigate potential leakage as many of the forces that lead to these types of leakage, whether related to offset projects or otherwise, are beyond the scope of a protocol and must be handled through other policies.  As a consequence, this section should be adjusted to require the accounting and deduction for leakage and where possible, mitigate potential leakage.  

(f) This section needs further clarification as it is unclear what is meant by “offset uncertainty.”

(g)  As mentioned earlier in the definitions section, “permanence” refers to the duration or long-term maintenance of a reduction as well as making the atmosphere whole if an offset is reversed.  Permanence should be defined as 100 years or more.  A timeframe is needed to facilitate transactions and provide clarity to market participants. Based on this definition, a standardized methodology should demonstrate that it contains criteria that: 1) secures ex ante, from a legal perspective, the promise to maintain GHG reductions for the long term as well as 2) ex post facto a remedy to keep the atmosphere whole, such as a buffer. The insurance reserve, as discussed for §95960, could serve as an appropriate buffer to address reversals.

(h) CARB should augment this requirement so that offset methodologies seek to not only avoid harm, but to promote public benefits.  Offset projects have the capacity to achieve many important co-benefits that could support the interrelated issues of human and ecosystem adaptation.  These co-benefits include, in the case of forest and land-based projects, the enhancement and protection of water and air quality, biodiversity and ecosystem resilience to climate change, local economies and fish and wildlife habitat.  CARB can create a tiered system of preferred offset protocols, giving stated priority to those protocols that explicitly foster co-benefits like these.  

(i) The minimum and maximum crediting periods for carbon sequestration projects should be reviewed and clarified to distinguish between crediting and permanence of reductions.  Forest protocols like those developed by CAR require offsets to be stored for 100 years, which require some form of verification over that timeframe to ensure that credits that may have accrued in early years of the project (e.g., year 5 or 10) are still maintained for the life of the permanent reduction.  Furthermore, shorter crediting periods can pose some accounting challenges for certain projects, such as improved forest management, as it becomes more difficult to distinguish additionality from business as usual activity.  From an overall public policy perspective and a climate perspective, CARB should promote long-term or permanent sequestration projects so that these systems and their benefits can be maintained for the long-term and gain greater credibility in the market.  

(j)  As mentioned earlier, minimum standards by sector should be developed for monitoring and reporting to foster a basic amount of consistency and integrity among and across protocols.  For instance, monitoring for forest projects should include on-site inspection at regular specified intervals with annual reporting and desk reviews.  CARB could require its own protocols or those from other systems to have core standards like these.

Requirements for Offset Project Operators, § 96250

Either in this section or a related subsequent one, the requirement to demonstrate clear title to any registered and verified offsets should be required.  This is important for enforcement, among other things.

Registration of Offset Projects for ARB Issued Offset Credits, § 96260

CARB should issue offset credits initially for California, the United States, Canada and Mexico and seek to expand its issuance of credits more broadly by the second compliance period; in the interim, CARB should approve external offset programs for inclusion of forest offset credits outside of these regions 

While CARB has approved offset protocols for voluntary early action purposes, these protocols should undergo an abbreviated CARB public review process for their use in California’s regulatory cap and trade program.  In future efforts where CARB enters contracts with other institutions to develop offset protocols explicitly for regulatory compliance, the process should reflect a public process that is comparable to CARB’s public process.  

(a)(3) TNC supports the generation of offset credits, and forest offsets in particular, in California, the United States, and internationally.  Forest loss and degradation contributes roughly 15% – 20% of annual global carbon dioxide emissions with much of this activity occurring currently in tropical forests.  Forest loss results in direct GHG emissions, as well as the loss of future sequestration and environmental benefits.  The reduction of emissions due to deforestation and degradation and the need to restore forests for their climate benefits are critical for California and many other regions around the world.  California has been a leader of this issue through the Governor’s Forest and Climate Taskforce and the adoption of the CAR Forest Protocols for voluntary reductions and has the opportunity to establish a strong precedent for how forests, both domestic and international, can be effectively and responsibly incorporated into a greenhouse gas cap and trade program.  

At the initial stage, TNC recommends that CARB seek to be an issuer of offset credits for California, the United States, Canada and Mexico in the near-term (i.e., the first compliance period) with a view toward becoming an issuer of credits more broadly in the second compliance period, as staff resources become available. In the interim, international forest offsets from regions in countries like Brazil and Indonesia should be permitted through linkages with offset crediting systems that meet the criteria established by AB 32 and CARB.   

Discussion concept – Where Should California Issue Offset Credits?

A clarification is needed for this discussion concept. Is it presumed that to the extent ARB issues offset credits in a region, all other external offset programs may not be used?  This issue should be clarified.  

Using California regulation as a benchmark for additionality in regions outside of California may create political and practical challenges for offsets and deserves further discussion.  More specificity would be needed to determine which regulations and what aspects of regulation could or should be applicable to other regions and whether the use of California regulations would inadvertently discourage the development of offset projects that would otherwise meet the AB 32 criteria. Rather than requiring offset projects to meet or exceed CA regulation per se, it will be more productive to identify the basic set of criteria that offset projects should meet.

 (b) In addition to the criteria identified in this section, the Offset Project Operator, should also be required to provide: 1) clear title to the offsets (i.e., that ownership of the offsets is not in dispute); 2) an explanation of any project co-benefits and 3) estimates of GHG reductions expected to be produced by the project over the project life. 

(f) These comments from (b) apply also to the renewed crediting period.  Furthermore, as suggested earlier, the crediting period for forest projects as well as the permanence of reductions should be long-term.  The accrual of reductions from forests projects in many cases occur over long time horizons with the bulk of reductions potentially occurring in the later years.  Investment in certain projects like reforestation projects would be discouraged by the prospect of a change in baseline or additionality that may eliminate reductions at year 30 (due to a baseline or additionality change), a time when the project may otherwise be accruing the bulk of reductions anticipated at the project start date based on the original rules. 

Ownership and Transferability of Offset Credits Issued by ARB, § 96380

This section needs elaboration regarding how ownership is established and the kind of proof that must be provided to establish that the Offset Project Operator in fact has ownership of an offset credit.  

Cancellation of Offset Credits, § 96390

Discussion of Concept – Reversals of Offset Credits

As mentioned earlier, TNC supports the staff recommendation to require the covered entity to meet its compliance obligation in the event there is a reversal of offset credits that the entity relied upon.  In turn, the covered entity should have recourse either in contract or through regulation to seek damages.  This type of incentive will create an incentive for covered entities to conduct due diligence with respect to offset projects and provide ARB with a greater opportunity to recover any damages and conduct enforcement actions since covered entities are within the jurisdiction of the State.  At the same time, covered entities could be made whole as they could seek recourse from Offset Project Operators.  

Offset Credits Issued by External Programs, § 96400

TNC supports the inclusion of offset credits from international REDD programs that meet the criteria of AB 32 
(a)(4) Discussion of Concept – International Offset Credits and Sector-Based Crediting

TNC supports the inclusion of international offsets and, in particular, reduced emissions from international deforestation and forest degradation (REDD) in California’s cap and trade program, so long as such offsets are able to meet the criteria of AB 32.  As the discussion in this section suggests, inclusion of international offsets will foster GHG reductions in developing countries and control the costs of compliance, and costs to consumers by extension.  

In previous recommendations (see attached Attachment A), TNC has recommended that the inclusion of international forest offsets reflect a construct that is similar to the construct developed for California’s forest sector in the AB 32 Scoping Plan. This approach would entail a sub-national 2020 GHG target and accounting for the forest sector while providing for offset credit at the “project level” or scale/jurisdiction that is less than a state or national level.  Such an approach could still allow for monitoring and addressing leakage at the large scale while allowing for flexibility in implementation, enforcement and crediting at both the subnational government and smaller scales. 

As the PDR suggests, memorandums of understanding (MOU) should be executed between California and national or subnational governments as a precondition of acceptance of REDD offsets from these regions.  These MOUs should secure commitments and targets for the forest sector to slow the rates of and ultimately stop deforestation and degradation. If, after a given timeframe of capacity building, these jurisdictions do not show progress toward the established targets, CARB can suspend the linkage and acceptance of future offset projects in these regions until progress toward the target is demonstrated.  

The Nature Conservancy commends the CARB staff for its groundbreaking work, and we look forward to working with you in this important effort.  If you have any questions, please contact: Michelle Passero, Senior Climate Policy Advisor, Mpassero@TNC.org.  

Attachment A

September 22, 2009 

Via Electronic Submittal 

California Air Resources Board

Attn: Barbara Bamberger and Cap and Trade Rulemaking Team Leads

California Air Resources Board

1001 I Street

Sacramento, CA 95812

Dear Ms. Bamberger and Team Leads:

The Nature Conservancy (TNC) appreciates the opportunity to provide comments and suggestions in response to Air Resources Board (ARB) public meeting International Offsets in a California Cap and Trade Program. TNC supports the inclusion of high quality international forest offsets, in addition to domestic forest offsets, in a California greenhouse gas (GHG) emissions cap and trade program.  

The staff presentation provides a number of strong reasons to support a California program that includes international offsets, and international forest offsets in particular.  The inclusion of international forest offsets would help contain costs associated with a regulatory cap on GHG emissions and related economic impacts to consumers. It would also foster innovation and technological improvements in the forest sector of developing countries, as it would create a new economy for the conservation and sustainable management of forests and facilitate new forest management and land use practices.  Moreover, the inclusion of international forest offsets would help reduce overall global GHG emissions and those associated with domestic demand for imported wood. A number of important public and environmental co-benefits would also be associated with the inclusion of international forest offsets, such as sustainable local community development and poverty alleviation, and the protection of water and habitat quality and biodiversity. It may also minimize the impacts to rainfall patterns in California, which are associated with tropical deforestation in South America. 

TNC has over fifteen years experience developing strong GHG accounting and environmental rules for forest offset projects and implementing forest offset projects internationally.  As required by the Global Warming Solutions Act (GWSA) and identified in the ARB staff presentation, GHG emission reductions and offset projects, irrespective of geographic location, must be real, permanent, verifiable, additional and enforceable. To be eligible as an offset, international forest offsets can and must meet these standards.  In this respect, TNC offers the following recommendations with respect to the design of an international forest offset program for inclusion under the GWSA:

National/State Government (“Sectoral”) Scale: 

1) A net greenhouse gas reduction target and sub-targets for the forest sector should be established by international governments at the national or state scale in order for international forest offsets within their region to be eligible for inclusion in California’s GHG cap and trade program.  
2) A spatially explicit monitoring and reporting program should also be established to track progress toward the target and leakage. 
3) Information related to the target and monitoring should be transparent and housed in a public registry.  
4) A cooperative agreement should be established between California and the participating state or country to memorialize a governmental commitment and facilitate enforcement of offset activities.
The establishment of state and/or national targets, like the forest sector target established for California, reflects an overall governmental commitment to reduce GHG emissions from the forest sector and increase net removals of carbon dioxide from the atmosphere.  It also facilitates ongoing accountability to reach this goal.  Furthermore, such a target provides the basis for ongoing monitoring and helps minimize/account for leakage that may result from forest offset projects of varying scales that are implemented within the country or state. The target and ongoing monitoring should be memorialized in a cooperative agreement between California and the government of the region (e.g., state or national government).    

The overall target should be a net forest carbon stock number designed to maintain and/or increase overall forest carbon stocks within the geographic boundaries of the governmental region.  The overall target should be supported by and established through spatially explicit sub-targets for avoided emissions and net increases in forest carbon stocks.  The sub-target for avoided emissions should be associated with deforestation and forest degradation and the sub-target for increases in forest carbon stocks should be established for reforestation and changes in forest management.  Both sub-targets should be developed through a spatial analysis for the region identifying “business as usual” baselines for: 1) anticipated deforestation and degradation and 2) areas out of forest cover that may be reforested or areas managed commercially for wood products that may be managed to store greater forest carbon stocks (i.e., where carbon stocks have already been degraded).  Estimates (or supply curves) may then be developed to determine the amount of GHG reductions that may be achieved if deforestation and degradation are prevented/minimized and reforestation and forest management to increase carbon stocks are implemented.  These estimates or reductions can be combined to establish an overall net GHG reduction target for the forest sector in the region.  

A state/national monitoring program should also be developed to track progress toward the target and identify leakage.  This monitoring program, which should include reporting, should be spatially explicit to track progress for the region and the target overall, and should also specifically track progress related to the sub-targets. Monitoring for individual sub-targets will provide the foundation for tracking leakage directly connected to the specific anthropogenic activities of avoiding deforestation/degradation and reforestation/changes in forest management and allow distinctions to be made from natural disturbance such as fire, pests and disease.  Spatially explicit monitoring and reporting will also protect against double counting.    

A public registry should be developed so that the target and ongoing progress and reporting of GHG remissions and reductions will be transparently tracked and provide credibility to the program. 

A cooperative agreement between California and the participating state or country should be established memorializing a commitment and agreement to establish the target, monitoring and reporting program as described above.  The agreement should also contain provisions that recognize the cooperative agreement may dissolve if the country does now show progress toward the target within five years of signing the agreement.  It should also provide clear language identifying how the government will provide for recourse or enforcement to minimize offset transaction risk. 

Sub-national/Sub-state level:

1) Crediting of forest offset projects should be permitted at the “sub-national” or “sub-state” scale 

2) Forest offset projects must meet the GWSA requirements of real, additional, permanent, verifiable and enforceable Leakage for offset projects should be monitored with default discounts associated with market leakage

3) A Registry should be established for standardized and transparent accounting of international forest offset projects 
4) Capped entities under the GWSA should be held responsible for offsets counted toward individual emissions reduction obligation with recognized rights of indemnification

In countries or states that have signed a cooperative agreement with California as described above, the crediting of forest offset projects at a “project” (i.e., sub-national or sub-state scale) should be permitted.  Permitting offset transactions at this level will facilitate transactions between capped entities and local communities/land managers and create greater direct accountability within the region where the offset activity occurs.  It will also avoid the potential “chicken or the egg” scenario that could be created with sectoral crediting.  Without enabling projects to receive credits, it may be difficult for a state or country to effect sector level performance and ultimately inhibit its capability of receiving sector level credits. The absence of sector level crediting is distinct from sector level accounting and tracking of leakage.  As described earlier in this document, accounting and the tracking of leakage should be implemented at that larger governmental scale and be included as a condition of a cooperative agreement with California.  Such an approach would fundamentally be consistent with the approach to the forest sector in California as adopted in the AB 32 Final Scoping Plan whereby the forest sector has a GHG reduction target (i.e., “no net loss”) and an initial inventory, and the State is in the process of seeking to refine its approach to track progress toward the target over time.         

Consistent with the GWSA, international forest offsets shall be real, additional, permanent, enforceable and verifiable.  California has endorsed a set of standardized GHG accounting principles and protocols for forest projects developed by the Climate Action Reserve (formerly the California Climate Action Registry) that meet these criteria. These protocols, as well as methodologies developed by the Voluntary Carbon Standard, can serve as the basis for developing a set of standardized offset accounting rules for international forest offsets.  The rules can and should ensure that international forest offsets are fungible with domestic offsets and GHG reductions, promote environmental co-benefits and be third party verified.  Furthermore, leakage should be minimized, tracked and accounted for at the project level.  The State and national level accounting can help track leakage within governmental boundaries and help inform any default deductions that may be necessary.  Consideration should also be given to any market leakage that would occur outside governmental boundaries and appropriate default discounts should be applied to offsets.  

A publically available registry should be established not only for state/national targets and accounting, but also project level accounting.  This registry should be transparent and provide standardized accounting and reporting as described above.  The registry should also track transactions and provide serial numbers to avoid double counting/selling, among other things.  As projects are implemented and reported, these can be mapped to correspond with ongoing monitoring associated with the state/national sub-targets and overall target.     

Enforcement should also be implemented at the project level.  Entities that are capped pursuant to California’s cap and trade program should hold first in line responsibility for the validity of offsets, international or otherwise.  Through regulation they should be provided the right of indemnification, so that they may recover damages from offset providers where appropriate.  Holding the capped entities responsible for international offsets is consistent with other environmental pollution laws (e.g., the Comprehensive Environmental Response, Compensation and Liability Act) and creates an incentive for capped entities to perform due diligence with respect to offsets they purchase.  It enables California, and the public by extension, to ensure that reductions are achieved effectively and efficiently as the State can pursue legal actions within California against the capped entity instead of seeking enforcement in other countries, which may be lengthy and costly.  In the cooperative agreement with other states or countries, California should seek to include provisions that help capped entities pursue and recover damages for offset transactions that result in invalid offsets.  

Once again, TNC appreciates the opportunity to provide comments on international forest offsets.  For your information, a chart that reflects a framework for the inclusion of international forest offsets within the GWSA as recommended in this submission is included.  We look forward to talking to you about this further. 

� See Timothy D. Searchinger, Steven P. Hamburg, et al., Fixing a Critical Climate Accounting Error, Science, Vol 326, October 23, 2009 <� HYPERLINK "http://www.sciencemag.org" ��www.sciencemag.org�> accessed October 23, 2009. 





�is this one thing - GHG accounting surrender obligations?  confusing
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