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January 11, 2010 
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California Air Resources Board

1001 I Street

Sacramento, CA 95814
Comments on Preliminary Review Draft  - Article 5: California Cap on Greenhouse Gas Emissions and Market-Based Compliance Mechanisms (“PRD”)
Dear California Air Resources Board Staff:
I would like to commend the Air Resources Board (“ARB”) staff for the hard and thoughtful work evident in the Preliminary Review Draft  - Article 5: California Cap on Greenhouse Gas Emissions and Market-Based Compliance Mechanisms (“PRD”) presented at workshop on December 14, 2009. The Conservation Fund has been an active supporter of ARB’s efforts to implement AB 32 and we appreciate the opportunity to contribute our comments on the PRD. As explained in more detail below, The Conservation Fund generally supports ARB’s intent to recognize offset credits as set forth in Subarticle 13 of the PRD, including those created pursuant to quantification methodologies adopted by ARB after the enactment of AB 32. Our comments are limited to (a) requesting that ARB explicitly state in the final regulations it adopts later this year that the protocols it has adopted subsequent to December 31, 2006 meet the requirements for approval of offset quantification methodologies set forth in Section 96420 and (b) seeking clarification of the application of the definition of “offset project commencement” as it applies to projects involving the implementation of management activities. 
Background. Since ARB’s adoption of the Climate Action Reserve’s (“CAR”) Forest Project Protocol in October, 2007 (“Forest Protocol”), the Fund has registered two forest projects with CAR comprised of more than 40,000-acres of redwood/Douglas fir forestland in Mendocino County. CAR has issued more than 940,000 Climate Reserve Tons (“CRTs”) to these projects since their initial verification in 2008. Of these, more than 715,000 have transferred to more than fifteen purchasers. There is no question that the rigor of the forest protocol, and its adoption by ARB, has been instrumental in stimulating a highly credible and valuable domestic market for forest-based carbon offsets, a market which is now recognized as a national model for harnessing the potential for improved forest management in the fight against climate change.
The Conservation Fund supports the PRD’s affirmation of the “early action principle” and its recognition of offset credits created after December 31, 2006 as “tradable compliance instruments”. We are pleased to see that the PRD includes offset credits, including those generated by forests, among the market
based mechanisms for compliance with the emission reduction obligations contemplated under AB 32.  
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Specifically, we are pleased that the PRD clearly affirms the policy that the offset quantification methodologies it adopted beginning in 2007 are of the highest quality and should be integrated into the compliance system (see PRD at page 67). This policy is further reflected in Section 96400(a)(2) of the PRD which provides that “…offset credits issued under an external program must… be issued for an offset project with an offset commencement date after December 31, 2006….” The foregoing policy statement and this express provision are vitally important to the viability of the emerging domestic offset market and to meeting the legislative intent in AB 32 to stimulate and recognize “early action”. 
The early action principle reflects the fact that stimulating immediate changes in behavior and encouraging innovation is an essential precursor to the adoption of regulations. These benefits clearly have been realized since ARB’s adoption of the Forest Protocol. Early actions like Pacific Gas and Electric’s ClimateSmart program, and the market’s enthusiastic acceptance of forest-based offsets verified under the Forest Protocol and brought to market by The Conservation Fund, the Pacific Forest Trust and others has provided a valuable demonstration to ARB and other observers that forests can, and must, play a meaningful role in a final regulatory program. 

ARB should explicitly state in the final cap and trade regulation adopted later this year that the protocols it adopted subsequent to December 31, 2006 meet the requirements for approval of offset quantification methodologies set forth in Section 96240 and that offsets issued thereunder constitute “compliance instruments”. In the “Discussion of Concept – Requirements and Approval of Offset Quantification Methodologies” the PRD states on page 62 that: 
“For offset credits that ARB would issue, all offset quantification methodologies would be adopted by the Board. Board adopted methodologies could also be used by external offset credit systems. In order for offset credits issued by an external GHG offset crediting system to be used for compliance purposes, the Board would need to approve that program based on criteria described in Subarticle 12….

Beginning in 2007, the Board began adopting offset quantification methodologies according to this approach.” (Emphasis added). 

In the “Discussion of Concept – Current Approved Offset Quantification Methodologies” the PRD states on page 67 that: 

Beginning in 2007 the Board began adopting offset quantification methodologies according to a top-down approval process. ARB believes that the quantification methods for calculating emission reductions in the Board approved offset quantification methodologies are of the highest quality and should be integrated into the compliance system. 
While it clearly seems to be ARB’s intent to do so, we ask that ARB explicitly state in the final cap and trade regulation adopted later this year that the protocols it has adopted subsequent to December 31, 2006 meet the requirements for approval of offset quantification methodologies set forth in Section 96240 and that offsets issued by CAR thereunder constitute “compliance instruments”. 
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Based on the foregoing understanding, The Conservation Fund applauds ARB’s allegiance to the early action principle and wholeheartedly supports (1) the utilization of offset credits within a broader cap and trade program pursuant to AB 32, and (2) the recognition of offsets issued by CAR pursuant to ARB adopted protocols as “compliance instruments”.  
The definition of “offset project commencement” for projects involving the implementation of management activities is ambiguous and should be clarified. The PRD provides that “ ‘Offset project commencement’ means, for an offset project involving physical construction, other work at an offset project site, or installation of equipment or materials, the date of the beginning of such activity. For an offset project that involves the implementation of a management activity, ‘offset project commencement’ means the date on which such activity  is first implemented or the applicable offset quantification methodology is first utilized.” (PRD at page 16) 
We understand that the principal purpose of this definition is to establish whether a project is “additional”; that is, whether the project was undertaken in response to the potential to earn offset credits, or whether it was undertaken for other reasons and hence would have happened without the offset incentive. In the latter case, there is no GHG emission reduction benefit to awarding offset credits for projects that would have happened anyway. There is no question that this principal of additionality is a fundamental and essential attribute of a credible offset program. 

The definition of “offset project commencement” appropriately distinguishes between a project that involves an upfront investment in plant or equipment, such as the installation of a methane digester, from projects that constitute an ongoing activity, such as improved forest management through the reduction of harvest levels below common practice. In the former case, project commencement is fairly straightforward and is established when the project developer makes a commitment to pursue an activity through a capital investment in construction, equipment or facilities that, once made, cannot feasibly be reversed or abandoned. Further, such activity usually entails actions and observable changes at the project site the start date for which can be objectively established with photographs, work orders, construction or delivery documents and the like. 

However, in the case of a management activity such as reductions in timber harvest levels, the decision to proceed with the activity that results in the GHG emission reduction is ongoing and may be changed from month to month or year to year until the project developer makes a binding commitment through the utilization of, and hence the adherence to, an applicable offset quantification methodology. Up until that time (unless of course there are regulatory or legal constraints that dictate otherwise, which is a separate test of additionality), the project developer is free to reverse or abandon the activity resulting in the GHG emission reduction. For example, in the case of a forest landowner who may have decided to reduce harvests for other reasons, until he or she has made a binding commitment to utilize an offset quantification methodology, they would be free to increase harvests in the future and take the timber 
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previously foregone. Further, in the case of harvest level reductions, the only observable indication of the project is the lack of activity (i.e., the absence of logging). Unlike a project involving construction or an investment in plant or equipment, there are few observable indicators of the project developer’s intent and hence it would be very difficult to determine whether their decision to forego harvests was induced by the opportunity to earn offset credits. That uncertainty is resolved when the landowner makes the tangible commitments inherent in “utilizing an offset quantification methodology”. 

In light of the foregoing, The Conservation Fund recommends that the definition with respect to management activities be amended as follows (additions indicated in italics):
“For an offset project that involves the implementation of a management activity, ‘offset project commencement’ means the date on which such activity is first implemented or the applicable offset quantification methodology is first utilized, whichever is later”. 
Again, we applaud the progress ARB has made in this important and complex component of the proposed cap and trade regulations. We hope these comments are helpful to your preparation of the public review draft due out this spring. 
Sincerely, 
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Chris Kelly

California Program Director

