Comments of the Independent Energy Producers Association

On

The California Air Resources Board
Proposed AB32 Cost of Implementation Fee Regulation 

Workshop Convened August 25, 2009

The Independent Energy Producers Association (“IEP”) is pleased to offer these comments on the California Air Resources Board (CARB) Proposed AB32 Cost of Implementation Fee Regulation workshop held on August 25, 2009.   IEP represents the owners and operators of over 20,000 MWs of independently owned generation resources in the west, particularly California and Nevada.  IEP is active in the joint CPUC/CEC efforts to implement AB32 as well as at CARB.  

I. General Comments.  

As a general matter, CARB’s proposed changes to the AB32 fee regulation, as they relate to the electric sector, have shifted greatly from the previously presented proposals.  As a result of these changes, IEP’s concerns, as expressed more fully below, relate primarily to these 6 issues: (1) each sector’s fees should be proportionate to its share of emissions, (2) no double jeopardy, (3) the need for transparency in implementing the fee structure, (4) the accuracy of reporting, (5) a renewables exemption, and (6) the administrative fee as a transitional mechanism.  

II. Specific Comments Regarding the Proposed Changes.

1. Each Sector’s Fee Should be Proportionate to its Share of Emissions.  As IEP understands the Proposed AB32 Cost of Implementation Fee Regulation as presented at the August 25, 2009 workshop, CARB is attempting to implement a fee that is based in proportion to the emissions that are contributed by each sector.  Under this framework, each sector would be responsible for its fair division of the fee through an emissions based calculation.  IEP agrees with this approach, as it is paramount that each sector pays for its fair share of the program.   Specifically, the electric sector should not bear a higher percentage of the fee than the proportional amount that it contributes (in emissions) as a sector.  In following these principles, the AB32 Administrative Fee will be allocated in a straightforward and impartial manner.  
2. No Double Jeopardy.   Whereas the AB32 Administrative fee was originally to be assessed on fuels as far “upstream” as possible (i.e. natural gas utilities, pipeline, etc.), the new proposal, with respect to the electric sector, recommends that electric generators be assessed a fee directly, based on the amount of electricity that they deliver to the California Grid.  As a result of these changes, CARB indicates that electric generators will no longer face a fee on their fuel consumption and that the fee will only be assessed on the electricity component of the generation.  
While the proposed changes suggest that CARB will assess a fee only on the electricity component of the generation, IEP wants to make certain that electric generators are not assessed a fee on both their electricity production and their fuel input.
  To do so, would essentially result in electric generators paying twice, while others involved in the program would only pay once. Accordingly, a fundamental aspect of the proposed fee regulation is that once an electric generator pays a fee for electricity, it does not pay a fee for the fuel as well.    
3. The Need for Transparency in Implementing the Fee Structure.  In order to promote confidence and support for the AB32 Administrative Fee Implementation, there must be transparency and openness in assessing and developing the fee.  Currently, it is unclear as to which agencies, divisions, departments, etc. will receive funds from the AB 32 Administrative Fee.  For purposes of providing those who are paying the fee with clarity as to where and on what their money is being spent, IEP recommends that CARB produce and make publicly available an annual report that identifies all of the resources, broken down by agency, that are included in the annual program costs.  This report will be a helpful tool both for the state and the public to identify the actual costs and expenditures of the overall program.  
4. Reporting.  As part of the fee calculation, CARB will evaluate the Common Carbon Cost (CCC), which is equal to the total required revenue for the current fiscal year divided by the total emissions from a specified calendar year.
  This product will be inserted as an input in the specific fee calculations. As IEP understands it, CARB will be using annual emissions data, beginning in 2008.  Accordingly, IEP would like to note that for the electric sector, 2008 data may not be accurate, as 2009 is the “test year”, with 2010 representing the first precise and official data year. 
5. Renewables Exemption.  Though CARB staff has implicitly taken the position that renewable generators will essentially be exempt from the AB32 Administrative Fee, specific language regarding this exemption must be explicitly defined.  As IEP understands the implementation of the fee, all renewables including biomass and biogas will be exempt.  While IEP supports these recommendations, it is evident that clarity is needed as to how CARB is defining “renewables” and to what extent renewables are actually excused from the fee.  In essence, CARB must specify exactly how renewables will be treated under the program. 
6. The Administrative Fee as a Transitional Mechanism.  While the proposed administrative fee will provide CARB with a mechanism to collect money for the costs associated with AB32 implementation, the structure of the program should nonetheless be revisited upon the commencement of a cap-and-trade program during the 2012-2013 timeframe.  Once the cap-and-trade program begins, there may be a more cost effective and timely means to recover the AB32 implementation costs (i.e. through allowances, offsets, etc) than what is currently being proposed.  In addition, the current fee structure does not consider the inclusion of offsets, which will substantially change the emission profiles of those that are subject to the fee.  As a result of the implications that a cap-and-trade program may play on the proposed administrative fee, IEP recommends that CARB reassess the adopted fee regulation in the 2012-2013 timeframe.   
III. Conclusion.  IEP believes that proportionality among the sectors, in relation to the administrative fee, is crucial for conducting the program in a fair and transparent manner.  In focusing on the electric sector specifically, it is crucial that electric generators are only charged once, and do not face the double jeopardy of a fee for both fuel and electricity production.   Furthermore, specific language must be included in the final regulation which clearly states that renewables will not be subject to a fee.  Finally, annual reports by CARB identifying what the fees are funding, by resource and agency will provide the transparency that the program needs.  
IEP thanks CARB for the opportunity to submit these comments on the Proposed AB 32 Cost of Implementation Fee Regulation workshop.
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� This discussion excludes cogeneration facilities, in which CARB has suggested that cogeneration will be treated as an “industrial” facility.  


� AB 32 Cost of Implementation Fee Regulation Reference Materials, page 2.
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