Aug 27, 2007
Richard Bode

Chief, Emission Inventory Branch 
California Air Resources Board

Via email, rbode@arb.ca.gov
Re:
AB 32 Mandatory Reporting Requirements proposed regulation includes a bad provision which keeps basic data secret from the public

Dear Mr. Bode,
We are writing representing many thousands of community members throughout California regarding a severe deficiency in the proposed Regulation for the Mandatory Reporting of Greenhouse Gas Emissions, Preliminary Draft for Public Review and Comment, 8/10/07.
  While we greatly appreciate the mammoth task being carried out by Air Resources Board staff to develop this inventory quickly, one provision in the proposed regulation sets up a fatal flaw that entirely undermines implementation of AB32.  
The draft regulation proposes that only emissions data and not the basis of this data be reported by companies to the statewide greenhouse gas (GHG) inventory.  The public will get only the emissions number, and not the evaluation, calculations, and measurements used to determine those emissions for each company.  This is fundamentally contrary to normal regulatory practice, where the basis of emissions calculations is routinely provided as a necessary component of meaningful public participation.   Keeping this data secret, by allowing the companies to keep the data in-house instead of reporting it to ARB, is contrary to the principles of Environmental Justice.  We are not accustomed to proceeding on blind faith in matters of supposedly scientific calculations.
Worst of all, the Confidentiality section of the regulation specifically states “Data used to calculate GHG emissions that are not part of the annual emissions data report shall not be required to be made public . . .” [95106(c)]  This is not only a terrible idea, it is entirely unnecessary for the protection of legitimate trade secret information, since there are existing trade secret protections for companies that have been routinely applied by ARB.  This new provision goes beyond existing protections, cutting out the public completely, and must be struck.
Companies required to report GHG emissions to the state inventory in the future include oil refineries, hydrogen plants, power plants, cement plants, and cogeneration facilities, as well as other stationary combustion facilities with >25,000 metric tons of GHGs per year.  Allowing these numerous and complex facilities to report only their emissions results also means that the public can have no confidence in either the overall inventory nor in individual company reports.
Skipping necessary public scrutiny means losing the trust of the public that emissions are accurately measured and calculated using good engineering principles, using the most updated methods.  The public is frequently leary of estimates done using emissions factors, especially when such information cannot be openly verified.  Even good emissions results and well-produced reports will be suspect when no data is provided to back them up.  
Since setting up this new inventory is a huge task for the California Air Resources Board involving complex industrial facilities throughout the state, getting it right will require not only the resources of the facilities, the verifiers, and the continued hard work of ARB staff, but will require the keen eye of public scrutiny even more.  
In lieu of publicly available data, the current regulation relies on a third party consultant to the polluter who will verify the emissions calculations and measurements behind closed doors.  One oil industry representative stated in an ARB workshop that this third party verifier should be considered a surrogate for public involvement.  While this is a convenient concept for industry, we don’t believe that the ARB needs to be told that there is no surrogate for public involvement.  However, we were surprised that ARB seemed to take such an unbalanced approach in writing the regulation.  We urge you to require that all the basis of the GHG emissions calculations, evaluations, and measurements be included in the emissions report provided to ARB.  In the report, companies should be required to identify any legitimately trade secret information up-front, which will also reduce the workload of ARB providing public information.  This is already a normal practice of ARB and other government agencies, which provide protections which are more than sufficient to protect industrial trade secret information. 
While having a third party verifier can provide important expertise to companies doing their emissions estimates, conflict of interest limits for the verifiers in the proposed regulation are weak.  After being questioned by a consulting company, ARB stated in the public workshop that it envisions allowing large consulting companies with existing contracts with a polluting facility to still provide third party verification, as long the company provides a different individual for the GHG verification within the company.  It appears that ARB’s statements mean that a huge consulting company with a large financial interest in and long history of being hired by and defending a polluting company’s interest (usually known as a hired gun) could probably still provide one of its individual consultants as an impartial third party verifier as long as the individual did not previously do GHG emissions inventories for the company.  Especially in such cases, the data underlying the emissions inventory must be made available to the public and not kept secret.
There are other comments we will make on the regulation separately.  Some of the undersigned groups and individuals are developing more specific and technical comments on the proposed regulation that need more time to develop, given the complexity of the sources involved.
Environmental Justice requires public health protection from climate change, which causes drastic increases in smog, water shortages, killing heatwaves, and more.  This requires a good accounting of GHGs through the statewide inventory, which forms the basis of all the regulatory decisionmaking.  California has set forth ambitious and critically important plans to address these issues, and we appreciate your efforts.  We urge you to correct these basic problems with the proposed Mandatory Reporting regulation.  Thanks for your consideration and hard work.
Sincerely,
Antonio Diaz, Organizational Director, PODER (People Organizing to Demand Environmental and Economic Rights)

Bill Gallegos, Executive Director, Communities for a Better Environment (CBE)
Julia May, Senior Scientist, CBE
Jesse N. Marquez, Executive Director, Coalition for a Safe Environment
� � HYPERLINK "http://www.arb.ca.gov/cc/ccei/reporting/reporting.htm" ��http://www.arb.ca.gov/cc/ccei/reporting/reporting.htm�





