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RE:  Comments on 15-Day Notice – Regulation to Reduce Greenhouse Gas Emissions from Heavy-Duty Vehicles

To the Members of the Board:

Werner Enterprises, Inc. respectfully submits the following comments on the California Air Resources Board (CARB) proposed, modified Regulation to Reduce Greenhouse Gas Emissions from Heavy-Duty Vehicles.

1. The definition of “California-Based Broker” is overly broad and may include entities not properly within the scope of the regulation.
In today’s transportation industry, large companies are often involved in many facets of the transportation process. For example, a company may function as a logistics planner for one customer, haul freight, point-to-point, by truck for another, and function as a third-party broker for another. It is often not accurate to define one company solely as a broker and another solely as a motor carrier.

A company that moves freight in 48 states and has a trucking terminal in California but conducts brokerage operations from locations outside of California should not be considered a “California-Based Broker” simply because it conducts other, non-related business operations at a location in California.
We suggest that the definition of California-Based Broker be changed to the following:
“California-Based Broker” means a broker that conducts brokerage operations out of a business location in California.

2. The definition of “Compliant trailer” in Section 95302 (a)(9) unnecessarily takes away flexibility large fleets need in order to remain competitive in a rapidly changing marketplace.

This definition read in combination with the elimination of the provision previously found in the second paragraph of Section 95307 allowing for bringing a trailer into compliance by “retiring such trailer from California service,” unnecessarily restricts fleet owners’ ability to react to changing market conditions and “right-size” their fleets accordingly. These provisions make it clear that retiring a trailer from a carrier’s California fleet is no longer an option for achieving compliance. The only options available to an owner participating in the large fleet compliance schedule under this provision are to either retrofit such trailers or replace them with new trailers on a one-for-one basis.
These restrictions would make perfect sense if it were possible to predict exactly what our equipment needs will be in California in 2014 or 2015. The trucking business, however, is anything but predictable. Instead, it is highly unpredictable, cyclical, and can vary greatly from one region of the country to another. Often and sometimes suddenly, carriers can lose or gain large customers with large needs. Gaining or losing one or two such customers can cause big shifts in the equipment needs of even the largest carriers. The ability of a carrier to quickly adjust the size of its fleet can be the difference between profitability and bankruptcy. 
A motor carrier operating in California faces risks in both rising and falling markets, but the restriction on the ability to downsize its California fleet in a bad economy would compound the myriad other problems it would face in such economic circumstances. 
For the following scenarios, assume that, as of July 1, 2010, a carrier determines that it needs 10,000 trailers to serve its customers shipping in or out of California.
Scenario 1: Rising Freight Market

By July of 2012, business in California has grown and improved to the point that more capacity is necessary and the carrier determines that it needs 3,000 more trailers to meet the need. The carrier must add fully-compliant trailers (either retrofitting trailers in its non-California fleet, or purchasing new, compliant trailers) to its fleet if it wants to serve that market. In this case, the carrier must weigh the costs of increasing its fleet against the benefit it stands to gain in serving the market.

Scenario 2: Falling Freight Market

By July of 2012, business in California has fallen dramatically (perhaps due to the loss of business of one or more major customers) and the carrier determines that it needs 3,000 fewer trailers to serve its California customers. The carrier cannot simply retire trailers from its pre-designated California fleet under the large fleet compliance schedule; it must continue to replace or retrofit trailers as required under the fleet compliance schedule. Thus, at the exact moment the carrier’s business and revenues are going down, it is being forced to expend more of its declining resources to upgrade part of a fleet that it no longer needs.
It is not realistic or even possible for a motor carrier to predict what its business will be in a particular state five or six years in the future. This is true in every state, of course, but the repercussions for getting it wrong in California would be costly and severe. 
For the reasons stated above, Werner Enterprises recommends the definition of compliant trailer be modified to state that, for the purposes of the fleet trailer compliance schedule, methods of bringing a trailer into compliance include retiring it from California service.

3. Section 95307(f)(20) prohibits a large fleet participating in the large fleet compliance schedule from operating any trailer in California after July 1, 2010 unless such trailer is (a) compliant, (b) listed on the owner’s fleet list, (c) a refrigerated van, or (d) otherwise exempt under the regulation. This restriction effectively accelerates the compliance date for non-compliant trailers not in the designated California fleet from January 1, 2013, to July 1, 2010.
Large Carriers Need Time to Segregate Operations
The prior version of this regulation included no such prohibition. Under the prior version, trailers not identified as part of a carrier’s California fleet could have operated on California highways until January 1, 2013. This would have allowed such a carrier more time to adjust to the new conditions and perfect its methods of segregating its fleet into California and non-California operating units.

Even without this restriction, carriers are faced with the daunting task of (1) determining the proper size of their California fleets for the next six years, and (2) figuring out how to reliably keep non-California fleet trailers out of the state. To manage both of these tasks by July 1, 2010, places an enormous burden on an industry reeling from recent fuel price spikes and a horrible economy. Controlling the movements of more than 24,000 trailers and 8,000 tractors is challenging under the best of circumstances. Large carriers, especially, need time to implement technologies and train drivers to avoid inadvertently bringing a non-California trailer into the state.

Restrictions on Large Fleets and Small Fleets Should Be Consistent
More troubling than this seemingly arbitrary restriction, is the equally arbitrary provision added at 95307(f)(13) that places a similar restriction on owners participating in the small fleet compliance schedule. The restriction on small fleet owners, however, does not take effect until July 1, 2012, a full two years after large fleets are affected. While we acknowledge that there may be legitimate reasons for some differences in large fleet and small fleet compliance schedules, we can find no reason that the this requirement for small fleets should be less restrictive than the similar requirement for large fleets. If anything, small fleets will have an easier time controlling the movements of their non-California fleets because they have far fewer to track and fewer drivers to train and communicate with. Large carriers like Werner will need time to make sure that we are consistently and properly managing our segregated trailer fleets. To subject large carriers to different restrictions in this area is manifestly unfair.
Werner Enterprises recommends that the requirements set forth in (f)(20) and (f)(13) be removed entirely from the regulation. In lieu of a complete deletion of these provisions, they should at least be made consistent so that large fleets, also, have until July 1, 2012, to make the necessary, drastic revisions to their operations. 

Thank you for your consideration of these comments.
Sincerely,

Will B. Jones

Associate Corporate Counsel

Werner Enterprises, Inc.
