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December 19, 2008

Via email: mansingh@arb.ca.ov
Ms. Manisha Singh

California air Resources Board

1001 I Street

Sacramento, CA 95812

RE:  Comments for Draft LCFS Regulation

Dear Ms. Singh:

The California Natural Gas Vehicle Coalition (CNGV) appreciates the opportunity to submit comments on the December draft of proposed regulations on the Low Carbon Fuel Standard.  The California NGV Coalition includes the state’s major natural gas utilities, natural gas fuel providers, owners and operators of retail fueling facilities, major automobile manufacturers, heavy-duty engine manufacturers, equipment manufacturers, and fleet users of natural gas vehicles.  We strongly support the state’s efforts to establish a robust LCFS that will encourage greater and faster development and adoption of low carbon fuels.  The Coalition believes natural gas will play an important part in helping the state achieve its LCFS goal, including through the development of very low carbon natural gas derived from biomethane.  

Please note that Pacific Gas and Electric Company is submitting separate comments on the LCFS regulation, where its views on the LCFS and natural gas will be represented.  

We look forward to following up with the ARB on specified topics raised in our comments.  Please feel free to contact me with questions or comments at (916) 448-1015 or pete@pricecon.com.

Sincerely,
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PETE PRICE

Executive Director

cc:  Dean Simeroth, ARB

       Floyd Vergara, ARB

       Mike Waugh, ARB

       Renee Littaua, ARB

       John Courtis, ARB
California Natural Gas Vehicle Coalition1029 K Street, Suite 24Sacramento, CA 95814

Phone: (916) 448-1015Fax: (916) 448-7176

Comments of the California Natural Gas Vehicle Coalition

Draft Regulation: California Low Carbon Fuel Standard December 2008

95420.  Definitions

(a)(3)  Biomethane

CNGVC believes natural gas derived from biogenic sources such as landfills, dairy waste and wastewater treatment will become a significant source of very low carbon fuel under the LCFS.    Biomethane resources from California landfills, waste water treatment plants, and dairies are currently estimated at 125 BCF per year. This quantity represents approximately 900 million gallons of diesel fuel.  

The proposed LCFS definition of “biomethane” requires the gas to be “pipeline-quality.”  We believe this distinction is unnecessary and could exclude biomethane gas that would appropriately be used for transportation fuel.  First, all pipeline owners require natural gas entering their pipeline, including biomethane, to be “pipeline-quality,” so there is no need to include the phrase in the definition of biomethane.  More importantly, though, some biomethane used for transportation fuel may never enter a pipeline.  LNG derived from biomethane, for example, could be liquefied at the production site and trucked to a fueling facility without ever being placed into a pipeline.  In this case, the “pipeline-quality” standard is inapplicable.  

The proposed definition also states that biomethane is “derived from biomass as defined by the California Energy Commission (CEC)….”  We seek clarification on the source and meaning of this definition of “biomass.”  

CEC regulations (CAC Title 20, Section 2902(b)(2)) refer to: 

Powerplants using only biomass fuels that would otherwise be disposed of  utilizing open burning, forest accumulation, spreading, composting, uncontrolled landfill, or landfill utilizing gas collection with flare or engine. Biomass includes but is not limited to agricultural waste, wood waste, and landfill gas … [emphasis added].

However, the “biomass” page of the CEC’s Renewables link (http://www.energy.ca.gov/biomass/biomass.html) contains the following seemingly contradictory statements:

Biomass consists of organic residues from plants and animals which are obtained primarily from harvesting and processing of agricultural and forestry crops. Biomass are wastes and by-products that could be utilized as fuels for producing energy, instead of becoming landfill waste [emphasis added].

The term biomass refers to structural and non-structural carbohydrates and other compounds produced through photosynthesis consisting of plant materials and agricultural, industrial, and municipal wastes and residues. The components of biomass include cellulose, hemicelluloses, lignin, lipids, proteins, simple sugars, starches, water, hydrocarbons, ash and other compounds [emphasis added].
The first paragraph appears to exclude landfill waste.  The second statement includes municipal waste (a common term for landfill waste) among the possible components of biomass.  

Taken together, these citations raise more questions than they answer.  We ask the ARB to clarify and cite its definition of “biomethane.”  It is essential that the definition of “biomethane” include biogenic gas derived from landfills, wastewater treatment plants and dairy farms.

CNGVC recommendations:  

(1)
Delete “pipeline-quality” from the definition of biomethane.  

(2)  Clarify definition of biomass to at a minimum include the biogenic fraction of landfills, waste 

       water treatment plants, and dairy farms.
95421.  Applicability of the Standard

(a)  Applicability

CNVGC continues to feel strongly that fuels that are compliant with the 2020 standard should not be subject to the LCFS unless the regulated party for that fuel wishes to generate LCFS credits.  While we assume this will usually be the case, there may well be regulated parties, especially low volume producers, for whom the value of the credits is more than offset by the cost of reporting and the upgrades required to meet the ARB’s reporting requirements (see Comments under 95424 re: Reporting Requirements).  This is one more reason why we hope the ARB will take all feasible steps to reduce the monitoring, recordkeeping and reporting costs to regulated parties.  But if a compliant regulated party chooses not to generate LCFS credits, it should not be required to bear the costs of reporting into a system designed to track the generation of credits.

CNGVC recommendation:  Exempt alternative fuels that are compliant with the 2020 LCFS standard unless a regulated party chooses to exercise its LCFS credits.
(b)(1)  Exemption for Low Volume Alternative Fuels

The ARB’s “Supporting Documentation for the Draft Regulation of the California Low Carbon Fuel Standard”1 makes the following case regarding exemptions from the LCFS:

The exemption from the LCFS is intended to allow alternative fuel providers, particularly small-volume producers whose fuels have inherently low carbon intensities, adequate lead-time to develop the technologies necessary to make their fuels viable for future transportation applications. In the implementation of the LCFS, the exemption could apply to hydrogen, electricity, liquefied propane gas, and other fuels under research and development.
First we are puzzled by the failure to specifically include natural gas and biomethane in the list of alternative fuels to which the exemption could apply.  Like electricity and propane, natural gas generically is a mature energy source, but there are specific forms and applications of natural gas, such as biomethane and fueling via home refueling appliances (HRAs), that meet the criteria laid out in the Supporting Documentation.  

On its face, HRAs are a small volume source of natural gas as a transportation fuel, and we cannot believe the ARB contemplates every owner of an HRA being considered a regulated party subject to monitoring and reporting requirements.  CNGVC believes HRAs should be categorically exempt from the LCFS unless they voluntarily elect otherwise. 

In the Supporting Documentation, the ARB appropriately targets individual low-volume providers of alternative fuels for an exemption; the proposed rule, by contrast, applies the exemption only to an alternative fuel that in the aggregate does not exceed a low volume threshold.  This change seems to contradict the ARB’s own reasoning for the exemption: to assist small volume producers of inherently low carbon fuels who need lead time to develop their technology.  Biomethane, in particular, meets the ARB’s criteria: it is produced in low volumes, it has inherently very low carbon intensity, and it requires lead-time for technological developments to make it a viable transportation fuel.  

Finally, we ask for an explanation of the 3.6 million gge threshold for the exemption.  Even on a producer-specific basis, we believe the threshold is too low and will exclude biomethane production facilities that, while very promising, are still in their infancy.  We also urge the ARB to consider biomethane volumes separately from a producer’s sales of CNG and LNG, so that research and technology advancement for biomethane is not impeded.   

CNGVC recommendations:  

(1)
Exempt alternative fuels from LCFS if they are 2020 compliant.  

(2)
Categorically exempt home refueling appliances from the LCFS.

(3)  Explain why the exemption threshold was set at 3.6 million gge and increase the threshold to accommodate biomethane facilities.  

(4)  Apply the exemption threshold to individual low volume fuel providers, not to all statewide sales of the fuel.

(5)
Determine the exemption threshold separately for biomethane.

95422.  Standards

(a)  Standard applied to gasoline and diesel

CNGVC strongly supports applying the LCFS to both diesel and gasoline and urges the ARB to reject calls to limit the standard only to gasoline.  There is simply no way the state will meet its LCFS goal of 10 percent reduction in carbon intensity of transportation fuels by 2020 without including diesel.  While some parties have expressed concern that there will not be sufficient quantities of low carbon intensity fuels by 2020 to supply the diesel pathway, we believe there are a number of very promising alternatives either currently available or in advanced stages of research and development.  

CNG and LNG are two examples of fuels that currently meet the 2020 low carbon standard and are widely applicable in commercial applications.    While there may be some question as to whether diesel fuel will meet the 2020 low carbon standard, there is no doubt that currently available alternative fuels for diesel replacement, like CNG and LNG, will meet the standard and, in fact, meet it today.

(b) and (c)  Standards for gasoline, diesel and their substitute fuels

CNGVC is very concerned that the compliance standards between 2010 and 2020 will undermine the very goal of the LCFS, which is to encourage the greater adoption of fuels that can meet the low carbon standard.  We understand the need for some “ramp-up” time, but the proposed compliance curve is so heavily back-loaded that it will significantly diminish the value of credits generated by providers of fuel that meet the standard.  As proposed, the first four years of the LCFS will achieve only 0.8 percent reduction in carbon intensity of the state’s transportation fuels (or 8 percent of the overall reduction), leaving 92 percent of the overall reductions to be achieved by 2020.

This negative impact will be all the greater because these compliant low carbon alternative fuels are all produced in relatively low volumes for the transportation market compared to gasoline and diesel, which enjoy a 96 percent market dominance.  To establish a competitive foothold in the market, these fuels need the price signals that will be sent by including their full credit value.  If their supply exceeds the demand by fuel refiners for credits because of extremely lax compliance standards in the early years, their credit value will be diminished.  Instead of incubating low carbon alternative fuels, the proposed compliance schedule could choke off their development and force them out of the market by the time the compliance schedule finally gets around to requiring meaningful carbon intensity reductions.   

Our concern in this regard is heightened by the argument of refiners to have ARB essentially divide the 10-year compliance schedule into two 5-year phases.  Their proposal appears to suggest that the second phase would be conditioned on the ARB making certain findings after the first five years.  Taken together, we are very concerned that some parties are setting the table to justify their failure to meet the 2020 standard and to eliminate the 2020 requirements, particularly for the diesel pathway.

CNGVC recommendation:  Eliminate the back-loading feature of the compliance schedule and instead adopt a “straight-line” compliance curve between 2010 and 2020.  This approach will recognize the need to achieve the 2020 goal incrementally, but will also recognize the full value of credits generated in early years by low carbon fuels.
95424: Compliance

(a)(5) Regulated party: natural gas
CNGVC appreciates the effort by ARB staff to clarify and simplify the definition of “regulated party” for natural gas.  The October draft defined “regulated party” for natural gas as “the person or entity that provides CNG, LNG or biomethane for transportation use or is otherwise legally responsible for its quality.”  CNGVC was concerned that this definition was ambiguous regarding which entity was actually providing natural gas for transportation use (e.g. is it the natural gas utility or the fuel station operator?). 

The December draft instead defines the regulated party for natural gas as “the person that holds title to the fuel immediately prior to delivery of the fuel to the facility at which the fuel is dispensed to motor vehicles.”  At the December 2 workshop, staff stated they expected the regulated party would be the natural gas utility.  

Unfortunately, CNGVC continues to have concerns with the proposed definition.  We believe it is impossible to specify the same regulated party for all three forms of natural gas  -- CNG, LNG and biomethane – in a way that will be fair to the interested parties and effective in implementing the LCFS.   We offer the following observations and recommendations and look forward to continuing to work with the ARB on this challenging issue: 

· Natural gas utilities often will have incomplete information on how much fuel is used and how it is used:  Natural gas utilities are in a poor position to report to the ARB on how much fuel is dispensed into specific types of vehicles when they do not operate the retail fueling facility.  We are concerned that a natural gas utility will be unlikely to know or be able to record the volume and specific use of the fuel until the fuel is actually dispensed at the facility.  

· CNG dispensing facility should be the regulated party:  The production and distribution path for CNG is relatively simple – extraction of the gas from a production well or a biogenic source, treatment for quality upgrades, and pipeline transmission to a point of compression and dispensing at a fueling facility.  The fuel dispensing facility is the point of compression, which renders the gas usable as a transportation fuel.  Only the fuel dispensing facility will be able to know how much of its incoming gas is actually dispensed to vehicles (small amounts may be used for other purposes, such as to power compressors).  For these reasons, we believe it is appropriate and most efficient that the fuel dispensing facility be the regulated party for CNG.    
· Biomethane producer should be the regulated party:  As a very low carbon fuel, biomethane can generate significant LCFS credits.  A biomethane producer may have a strong economic interest in tracking the biomethane product through the value chain in order to capture the full credit value of this very low carbon fuel.  We urge the ARB to use the model it proposes for hydrogen in (a)(7), by designating the producer of biomethane as the regulated party, unless the producer and fuel dispenser agree to transfer responsibility to the fuel dispenser via contract.  This proposal is consistent with our recommendation (in Section 94525(c)(2)) to expand the potential participants in the LCFS credit market. 

· LNG regulated party requires further discussion with the ARB:  The Supporting Documentation for the LCFS recognizes the different potential life cycle paths for CNG and LNG and, in fact, cites seven possible production and transport routes for LNG,2 and LNG can be liquefied at various points along these routes.  CNGVC requests the opportunity to explain our members’ various concerns with how the regulated party for LNG will be designated and to hear the ARB’s views on this question before we make any recommendations.
CNGVC recommendation:  We urge the ARB to revise the definition of “regulated party” for natural gas as follows:

(5)  Natural Gas, including CNG, LNG and biomethane.


(A)  For CNG, the regulated party is the person who holds title to the fuel when it is 
            compressed and dispensed to motor vehicles.


(B)  For biomethane, the regulated party is the biomethane producer unless the   
producer and owner of the fuel dispensing facility have a written agreement to 
transfer the responsibility of the regulated party to the owner of the fuel dispensing 
            facility.

[(C)  For LNG, we recommend a modification pending discussion with ARB]  

(c)(3)(B) Quarterly reporting requirements: natural gas

CNGVC continues to be very concerned about the cost and burden of requiring all private access, public access and home refueling facilities to report amounts of fuel dispensed on a quarterly basis by use of separate meters at each fuel dispenser.  Many of the entities that are likely to be natural gas regulated parties are providing fuel at volumes far below their potential throughput in coming years under the LCFS and AB 32.  They are in a poor position to take on the cost of metering at each fuel dispenser, especially for the limited differences in carbon intensity between gasoline and diesel when displaced at the current relatively low volumes.  The cost burden is even relatively greater for home refueling customers, who already must bear the cost of the refueling appliance.  These costs will directly undermine the LCFS’s goal to encourage the greater adoption of low carbon fuels. 

We acknowledge and appreciate the proposed change that will allow a regulated party to report the amount of fuel dispensed by another method, provided the ARB determines it is “equivalent to or better than” metering at each fuel dispenser.  At a minimum, though, we seek clarification by the ARB as to what alternative methods would meet this standard and would like to work with the ARB to develop acceptable and workable alternatives.  We cannot afford to find, after the regulation is in place, that no economically viable alternative is acceptable to the ARB. 

We also understand the ARB’s desire to accurately determine how much CNG or LNG is being used for transportation purposes and whether it is displacing gasoline or diesel.  But we know that LNG only displaces diesel and that CNG from home fueling appliances only displaces gasoline.  And there are a number of fueling settings where the displaced fuel is apparent without separate metering at each dispenser: for example, a municipal bus fleet that only has CNG buses or a private truck fleet that only uses LNG trucks.  Those facilities and their fuel suppliers all keep records of the amount of fuel dispensed at that facility, and those records will show the same amount of fuel dispensed in the aggregate as will the sum of all the fuel dispensed at each dispenser at the facility. Indeed, all public and private fueling facilities have accurate records of the amount of CNG and LNG dispensed.  
CNGVC recommendation:  We propose that the requirement for separate light/medium and heavy duty metering at each fuel dispenser be deleted and replaced with a requirement that each facility report the amount of CNG and LNG displaced during the reporting period.  All LNG dispensed should be presumed to displace diesel.  All CNG dispensed should be presumed to displace gasoline or diesel consistent with a ratio established by the ARB based on current CNG usage records.  CNGVC would like to work with the ARB to develop an accurate ratio that reflects the usage of CNG in vehicles that otherwise would use gasoline or diesel.      
(d)(2)  Evidence of Physical Pathway
The ARB is still in the midst of conducting a number of pathway analyses for natural gas.  At the December 2 workshop, for example, it announced it will soon publish five more LNG pathways.  In addition, CNGVC and several member companies have previously submitted comments to the ARB challenging its identification of several pathways and their inclusion in scenarios for natural gas as a transportation fuel.  For these reasons, CNGVC believes it is premature to establish regulatory requirements that will apply to each discrete natural gas pathway, especially when there is considerable uncertainty about the differences in values among pathways.  

Ban on post-transfer modifications to natural gas by a non-regulated party

CNGVC is very pleased to see that the post-transfer prohibition on blending of natural gas with ultra low carbon fuels such as hydrogen and biomethane ((a)(3)(G) in October draft) has been removed from the December draft.  

95425.  LCFS Credits and Deficits

(c)(1)(A)  20 percent credit rollover cap

CNGVC opposes newly added language that caps the use of prior year LCFS credits.  Under this proposal, any party that is obligated to comply with the LCFS standard must use credits generated in the current year to meet at least 80 percent of its obligation under the standard.  No more than 20 percent of an annual obligation would be able to be met using prior year credits.  

Staff commentary on the new language explains that the cap on prior year credits is proposed to ensure that they “are not used preferentially for compliance purposes in a manner that would effectively circumvent the compliance obligation of a given year.”  Apparently the ARB is concerned that early credits will flood the market, making it easier for an obligated party to continue to meet its obligations through the use of early-year credits instead of developing technologies to reduce the carbon intensity of their fuels.

This proposal, combined with the backloaded compliance schedule in 95422, amounts to a powerful double-hit against low carbon fuels, and especially very low carbon fuels like biomethane, that will be compliant in the early years.  A vibrant, fully-valued credit market is essential if these fuels are to gain a foothold in the market that is overwhelmingly dominated by high carbon fuels.   Indeed, the “Supporting Documentation” notes that “the gasoline and diesel standards are backloaded so that, if necessary, credits that were banked in the early years will help with compliance in the later years.”3  Instead, under the proposed language, credits banked in the early years would be of almost no use for compliance in later years.  At most, staff contemplate capping the use of credits in the early years, through 2012 or 2015. The current proposal places no time limit on the credit cap.  

The proposed credit cap and the backloaded compliance schedule appear aimed at ensuring that the state’s dominant fuel refiners will meet the 2020 LCFS.  Obviously, the ARB should not propose a standard that cannot be met.  But many fuel providers will meet the standard.  And if large amounts of credits are generated in the early years, why should that be seen as a shortcoming?  Large credits can be generated only if large volumes of low carbon fuel are being produced and sold into the California transportation market.  We do not understand why that achievement should be severely discounted.  Instead it should be encouraged.

CNGVC recommendation:  

(1)
Eliminate all caps on the use of LCFS credits by LCFS obligated parties.  

(2)
In the event that any caps are retained on prior year credits, clarify that those prior year credits can be sold outside the LCFS market and into the broader AB 32 cap and trade system.
(c)(2)  Limits on transfer or acquisition of LCFS credits

CNGVC seeks clarification of the intent of this section. Specifically, the language prohibits an “external 3rd party” from buying, selling or trading LCFS credits and describes an external 3rd party as an entity that “is not a regulated party or acting on behalf of a regulated party.”  What does it mean to “act on behalf of a regulated party”?  If it means to serve as an agent, or broker for the regulated party, then the language, in effect, limits buying, selling and trading of LCFS credits only to regulated parties and excludes all other parties in the fuel’s value chain from the opportunity to buy or sell credits.  It also appears to eliminate the opportunity to sell LCFS credits outside the LCFS, since it prohibits parties other than LCFS-regulated parties from buying LCFS credits and outside credit purchasers obviously would not be an LCFS regulated party.  In this sense (c)(2) appears to directly contradict (c)(3).  We hope the ARB will clarify its intent that LCFS credits may be traded outside the LCFS.  We also urge the ARB to make clear that carbon brokers may participate in the trading of LCFS credits, both within and outside the LCFS market.  Brokers constitute an essential third party that will make it much more likely for regulated parties and other stakeholders to engage in the LCFS market.   

We frankly do not understand the need for any restrictions on who can participate in the LCFS credit market.  An open market with maximum participation by interested parties will lead to the most accurate valuing of LCFS credits.  The proposed regulations separately ensure that only LCFS regulated parties can generate credits, which means regulated parties will have full discretion over whether they want to hold their credits or sell or trade them.  While we support ARB’s decision not to import credits into the LCFS market to help regulated parties comply with the rule, limiting the export of LCFS credits to AB 32 GHG emission reduction initiatives and other similar initiatives sanctioned by the ARB effectively limits the LCFS credit market to those parties with an interest in LCFS or AB 32 compliance.  Those seem to be appropriate rules within which an open market should be allowed to function.  

CNGVC recommends:  Either delete the paragraph or impose limits on market participation that are no more restrictive than those needed to ensure full participation by interested parties in AB 32 and other sanctioned GHG emission reduction initiatives, consistent with (c)(3).  
(c)(3)  LCFS credit exports; import of other credits into LCFS

CNGVC supports the position of the ARB.  As a subset of the AB 32 market, it is appropriate that excess LCFS credits, including prior year credits, should be able to be exported for compliance with other greenhouse gas emission reduction programs.  Conversely, the use of credits generated outside the LCFS program to met LCFS obligations would be disruptive, would distort the market and would undermine the economic viability of those companies that are producing low carbon and very low carbon fuels.  We do wish to point out, however, that we expect the value of credits in the AB 32 market to be significantly less than in the LCFS market.  Therefore, while we support the ability to trade into the AB 32 market, the existence of that market should not be used to justify the credit cap proposed in (c)(1)(A).  The AB 32 market will not provide one-for-one replacement value for lost credit opportunities in the LCFS market.   

Technical Comments
95420(a)(2)(A)(5) refers to paragraph (m) of section 95420, but there is no (m) in the section, nor is there a definition of “renewable resources,” which appears to be the referenced term.  Paragraph (25) defines “renewable biomass,” not “renewable resources.”
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