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On behalf of the Natural Resources Defense Council, we are pleased to submit these comments to the Air Resources Board (ARB) on its Proposed Concept Outline for the California Low Carbon Fuel Standard Regulation (March 2008).
1. Applicability of the LCFS
NRDC strongly supports the coverage of the Low-Carbon Fuel Standard (LCFS) that ARB is proposing, including on-road and off-road vehicles, off-road equipment, and locomotive applications (section 1.b).  It is absolutely critical that the LCFS coverage be as broad as possible, as early as possible, in order to help ensure our overall AB32 greenhouse gas reduction targets are met. It is also important to provide certainty to investors regarding the size and the breadth of the market in order to provide them a stable investment environment. ARB should continue to investigate the technical and legal feasibility of expanding coverage of the LCFS to include aviation and marine fuels in the future.

While NRDC does not oppose the exemption for hydrogen or other fuels in the early years if the amount (on a BTU displaced of petroleum fuel) does not exceed a “to-be-determined” amount (section 1.a and 1.d), we concur that hydrogen must be required to start reporting prior to inclusion in the standard. However, ARB must be explicit what the “to-be-determined” amount is upon adoption of the LCFS, and set that the level at a very low level.

2. Fuel Standards
NRDC strongly supports a LCFS requirement of 10 percent or greater reduction in the AFCI for transportation fuels in 2020, as compared to a baseline year of 2006 (section 2.a). We agree that the gasoline and diesel markets should have separate AFCI standards, each at a minimum level of 10 percent (section 2.c).
NRDC supports a vehicle efficiency adjustment factor to the AFCI (section 2.3e), however, only in the situations where there is substantial (such as with electric drive vehicles) inherent increase in the drive train efficiency associated with a non-petroleum fueled vehicle. That is, we would strongly oppose an efficiency adjustment factor that would have the effect of incentivizing the use of for diesel fuel as inappropriate and unnecessary. We discuss this more in section 5. 

2.1 Standards for Gasoline

NRDC would like to reserve our comments on the “shape” of the compliance curve until there is more information brought forward by ARB and fuel suppliers on the schedule for availability of low-carbon fuel supply. However, we caution against “backloading” the compliance curve and making the outer years compliance schedule overly steep. Our experience with the ZEV program strongly suggests that such a system risks undermining the investment environment for low carbon fuels, infrastructure and vehicles.
2.2 Standards for Diesel

NRDC strongly opposes the establishment of a “non physical” diesel AFCI of 71 gCO2e/MJ. Adjusting the physical AFCI of 91 gCO2e/MJ by 0.78 to account for the difference in thermal efficiency between a gasoline and diesel engine is confusing and unnecessary. 
As with many ARB programs and analyses, the diesel AFCI is likely to be adopted in many other venues by other states and possibly at the federal level. Therefore it is critical that ARB not adopt the “adjusted” diesel AFCI which will provide the misleading impression to many audiences that diesel fuel is somehow inherently less carbon intensive on an energy basis than gasoline.

Because ARB is proposing two separate standards for diesel and gasoline fuel pools, there is simply no need to adjust the diesel physical AFCI in order to facilitate comparison to gasoline. If credits need to be converted to trade between the standards, the common currency would be “tons of CO2e” and any efficiency adjustment factors can be applied at the time of such conversion. As mentioned previously, NRDC strongly opposes the use of an adjustment factor for diesel that would incentivize the use of diesel fuel as unnecessary and contrary to the goals of the LCFS (see Section 5).
2.9 Volume Obligation for Ultra Low Carbon Fuel
NRDC believes if a volume obligation is adopted in the LCFS, it must be in addition to the overall AFCI standard, and it must not effectively represent the entire compliance obligation. Our position is closest to the second bullet option in the box on the top of page 6 of the ARB concept paper. 

It is important that the LCFS not be converted into just a technology mandate for low volumes of a narrow set of fuels. In order to ensure maximum reductions at the lowest cost to society, fuel providers should have the maximum flexibility to innovate. Our preference would be to maintain the LCFS, to the extent possible, as technology-neutral, performance-based standard.
3. Compliance and Enforcement

3.3 Tracking and Reporting
NRDC supports the proposal to require fuel providers to report on sustainability information as part of their reporting requirements. Sustainability is a critical attribute of any low carbon fuel.  ARB must require sustainability reporting in order to implement AB32, which requires ARB to consider “overall societal benefits, including . . . other benefits to the economy, environment, and public health.”
  
In order to ensure the sustainability reporting requirements are practical and credible, we recommend ARB review the reporting requirements and certification procedures for the Roundtable on Sustainable Biofuels
 and the Roundtable on Sustainable Palm Oil
. These global initiatives establish voluntary international standards and corresponding independent verification and tracking mechanisms that insure biofuel feedstocks are derived from sustainably managed production systems.  
4. LCFS Credits
4.2 Credit Generation and Banking

We recommend that ARB consider placing a limit on banking in order to ensure an orderly and sustained development of a low-carbon fuel market. Under the federal RFS, fuel providers are allowed to bank only for one year. This prevents a “credit glut” from occurring (e.g., with early compliance through Brazilian sugar cane) that would be disruptive on an orderly, sustained development of a growing low-carbon fuel market.

4.3 Credit Acquisition and Trading

Credits generated through a LCFS program should not be traded with other AB32 programs, including a possible cap and trade system. If transportation fuels are included in the cap, trading with a cap and trade system would run the risk of double counting. If fuels are not in the cap, then credits generated through a LCFS would be an “offset” for purposes of complying with the cap and should subject to any restrictions applicable to other offsets, such as limits on trading. 

If external third parties are allowed to purchase credits, it is even more critical that there be a limit in time on the banking of credits. That is, third parties’ participation should be aimed at increasing, not decreasing, the liquidity of the credit market. The LCFS should not become an area for speculative investment behavior and create opportunities for investors to distort the compliance path of the obligated parties.

4.4 Borrowing of Credit and 4.5 Offset Credits

NRDC agrees that borrowing and offset credits should not be allowed since they would weaken the integrity of the LCFS and diminish the signal to investors in low Carbon fuels.
5. Determination of Carbon Intensity Values

Stating that the average fuel Carbon intensity values “are determined on a source-to-wheel basis” implies an inappropriate way to measure a greenhouse gas fuel standard. Since the primary objective is to transform the fuel, not the vehicle, the appropriate metric is “source to tank” (or perhaps “source to vehicle”). A “source-to-wheel” framework risks conflating the purpose and benefits of the AB 1493 Pavley vehicle standards with the LCFS. That is, a true “source-to-wheel” standard would include the benefits of improved gasoline vehicles. This would imply that the fuel providers would be credited with the benefits associated with the 30 percent reduction in “source-to-wheels” expected of the AB 1493 Pavley standards by 2016.


The LCFS program, as a fuel innovation program, should and must focus on transformation of the fuel supply first and not credit fuel providers with the benefits associated with vehicle standards aimed that are primarily at improving vehicles that run on petroleum-based fuels. ARB should ensure this by not applying efficiency adjustment factors to the use of diesel in passenger vehicles.
5.2 Calculation of Carbon Intensity Values
NRDC strongly opposes the application of efficiency adjustment factors for diesel fuel. As discussed previously, inclusion of such is unnecessary because there are two separate standards for gasoline and diesel fuels.

Although it is our understanding the structure of the standards is not intended to provide an incentive to increase light duty diesel, we nevertheless offer these perspectives on why we would oppose a system that incentivized the use of diesel fuel: 
· Incentivizing the use of diesel fuel is unnecessary because the use of diesel in the light-duty vehicle fleet will already be increasing due to the increased product offerings from automakers, the AB 1493 standards, and the new CAFE standards.

· Providing an incentive to fuel providers is inappropriate because relatively little investment is needed to increase light duty diesel fuel sales, especially compared to renewable fuels. In contrast to renewable fuels, the primary investment obligation to enhance light duty diesel use is on the automakers.

· Finally, the efficiency gap between a diesel engine and gasoline engine is quickly disappearing as gasoline engines become more efficient as either a direct or indirect outcome of federal fuel economy and AB1493 standards. By 2020, there is likely to be very little, if any, efficiency differences between the two as gasoline engines adopt direct injection, HCCI, downsizing, and turbocharging strategies. 
Because of these factors, providing a diesel adjustment factor, effectively treating diesel as a “low carbon fuel”, would simply create a “windfall” of AFCI credits for the oil industry.
The situation is clearly distinguishable for low Carbon fuel, electric drive vehicles (i.e., plug-in hybrids, battery electrics and hydrogen fuel cell vehicle). Unlike diesel, these vehicles reduce reliance on petroleum and fossil fuels, and require substantial investment by both the fuel and auto suppliers. Moreover, without such adjustment factors, the use of electricity and hydrogen would actually be disincentivized by the LCFS because their unadjusted baseline AFCI’s would actually be higher than the AFCI for the baseline petroleum fuels.

5.3 Default Value Approach

In the case of “unconventional” fossil fuel sources, NRDC strongly supports the inclusion of default emission factors for tar sands, oil shale and coal-to-liquid. Investment decisions regarding these sources are being made today, and investors require, as early as possible, information regarding how these fuels will be treated in a carbon constrained markets. NRDC will provide our specific recommendations for unconventional fuel default emission factors in a separate comment letter

The increased carbon intensification of even the “conventional” crude pool is a critical issue that will reduce the carbon benefits from the increase use of low carbon fuels. We recognize the difficulty in ensuring that there is not merely “crude shuffling” if ARB elects to treat conventional oils differently. However, given that many jurisdictions are likely to adopt LCFS-like standards, it is likely that in the future a California LCFS that had different emission factors for conventional crudes could help discourage the development of heavier, more carbon-intensive crude supplies. Therefore, we recommend ARB develop separate emission factors for heavy crude feedstocks as well. 
5.3.2 Refinery Efficiency

NRDC believes that the approach of using a fixed average refinery value is a reasonable approach at this time. Though refinery improvements do represent an important opportunity to reduce carbon emissions, establishment of a “fair” baseline in the timeframe of the LCFS would, we believe, pose practical data challenges that in turn, would create large “gaming” opportunities for refiners. We also believe that other programs under AB32, such as direct emission reductions, should be adopted to ensure that refinery emissions will be reduced to the maximum extent possible.
Regarding the petition process to demonstrate a value lower than the default, NRDC is very concerned about the ability for ARB to verify these credits are real, quantifiable, surplus and enforceable. Furthermore, the impact of applying such credits to the LCFS would be to reduce the incentive to invest in low carbon fuels, undermining one of the primary goals of the LCFS.

5.3.5 Land Use Change

NRDC strongly supports the inclusion of both emissions from direct and indirect Land Use Changes (LUC) in the accounting for a fuel’s AFCI.  The science is very clear that emissions from LUC can be extremely large relative to the avoided emissions from petroleum fuels and that the economics linking some sources of biomass to LUC are also very clear. Given the magnitude of their potential impacts, emissions from LUC clearly are not an issue which can be ignored at this time.

We support ARB conducting more analysis of the LUC scenarios that are most likely to be relevant to the California LCFS.  Based on this analysis, ARB should develop science-based values for as many of these as is practical and a workable system for incorporating these values in order to establish accurate and complete AFCI values. CARB should allow petitions for alternative values only if a reliable system of third-party certification is developed to verify any claims and if there is reliable science to justify calculating a different value based on these claims.
5.3.6 Sustainability

NRDC strongly supports including, at a minimum, the same sustainability protections as are in the “renewable biomass” definition of the current federal Renewable Fuel Standard (RFS). Having such protections will ensure that the renewable fuels used to comply with California’s LCFS will have the same safeguards as fuels used to comply with the federal RFS and ensure compliance with AB32’s requirement that ARB consider “overall societal benefits, including . . . other benefits to the economy, environment, and public health.”
  This is especially important if renewable fuel volumes used for LCFS compliance exceed the minimum volumes required for RFS compliance. Specifically, we recommend that ARB require that biofuels used to comply with the LCFS be produced from renewable biomass, as defined in the Clean Air Act Section 211(o)(1)(I):
 (I) RENEWABLE BIOMASS.— The term ‘renewable biomass’ means each of the following:
(i) Planted crops and crop residue harvested from agricultural land cleared or cultivated at any time prior to the enactment of this sentence that is either actively managed or fallow, and nonforested.

(ii) Planted trees and tree residue from actively managed tree plantations on non-federal land cleared at any time prior to enactment of this sentence, including land belonging to an Indian tribe or an Indian individual, that is held in trust by the United States or subject to a restriction against alienation imposed by the United States.

(iii) Animal waste material and animal byproducts.

(iv) Slash and pre-commercial thinnings that are from non-federal forestlands, including forestlands belonging to an Indian tribe or an Indian individual, that are held in trust by the United States or subject to a restriction against alienation imposed by the United States, but not forests or forestlands that are ecological communities with a global or State ranking of critically imperiled, imperiled, or rare pursuant to a State Natural Heritage Program, old growth forest, or late successional forest.

(v) Biomass obtained from the immediate vicinity of buildings and other areas regularly occupied by people, or of public infrastructure, at risk from wildfire.

(vi) Algae.

(vii) Separated yard waste or food waste, including recycled cooking and trap grease.

Since the RFS does not address state-designated land protections, we recommend that ARB also incorporate the following additional safeguards in order to ensure that California’s critical habitat values are adequately protected:

· Biomass that are not obtained from state designated parks and reserves, lands owned or managed by the California Department of Fish and Game, or areas of state forests outside of those currently designated for timber production. 

Developing the infrastructure for certifying, tracking and enforcing the safeguards should not pose a barrier to implementation since the virtually identical system is being developed for the implementation of the new RFS.  


NRDC also recommends in the design of the regulation, ARB should avoid or mitigate to the maximum extent feasible significant environmental impacts, if any, associated with implementation of the low-carbon fuel standard, including avoiding or mitigating significant environmental impacts on species, habitat, ecosystems, land use, biodiversity, air quality, water supply and quality, and access to, and production of, food, from sourcing and producing fuels used to comply with the low-carbon fuel standard.

In regards to air quality protections, NRDC recommends that ARB ensure that the low-carbon fuel standard maintains or improves upon emissions reductions and air quality benefits achieved by the California Phase 2 Reformulated Gasoline Program as of January 1,1999, including emissions reductions for all pollutants and precursors identified in the State Implementation Plan for ozone, and emissions of potency-weighted air toxic compounds and particulate matter, or maintains or improves upon the emissions reductions and air quality benefits achieved by the California diesel fuel regulations in Article 2 (commencing with Section 2280) of Chapter 5 of Division 3 of Title 13 of the California Code of Regulations.






� See Health & Safety Code § 38562, subd. (6).
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