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CENTER FOR NORTH AMERICAN ENERGY SECURITY
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DRAFT LOW CARBON FUEL REGULATION

DECEMBER 16, 2008


The Center for North American Energy Security (“the Center”) is an organization dedicated to environmentally sound development of oil sands, oil shale and similar so-called “non-conventional” resources in North America. The Center submits the following comments on the December 2008 Draft Low Carbon Fuel Standard Regulation (LCFS).  Our comments focus on Section 95426, which governs calculation of carbon intensity values. These comments supplement and build upon the August 1, 2008 comments of the Center on the Draft AB 32 Scoping Plan Document (June 2008 Discussion Draft), and the November 14, 2008 comments on the prior Draft LCFS Regulation.  


First, the Center would like to commend CARB staff for the manner in which the LCFS regulatory process has been conducted to date.  While we have not yet been able to avail ourselves of the opportunity to appear at a public hearing in California on this issue, all of the available documents have been posted on the CARB website in a timely and efficient manner, and the staff presentations at the public hearings have been very helpful.  We appreciate the efforts of CARB staff to provide a meaningful opportunity for us to comment on this issue of great importance to our constituencies.  However, we remain extremely concerned about the close coupling of final rule promulgation and effective date of the provisions adopted.  

Our comments throughout the LCFS process have focused on two primary points: (1) the carbon intensity value for all petroleum-based fuels, including the non-conventional fuels, should be the same; and (2) if not, there must be a “safety valve” mechanism for demonstrating the actual values for the non-conventional fuels, providing appropriate credit for applicable regulatory requirements and other measures to mitigate, offset, or otherwise account for carbon emissions from extraction and processing operations.  

With respect to the first point, it appears that the draft regulations continue to perpetuate the policy of discrimination against non-conventional fuels despite Canadian progression of governmental controls on GHG emissions.  With respect to the second point, the Center notes that the draft regulations now include three alternative Methods for calculating carbon intensity values apart from the default values provided in the regulations:  Method 1 for providing more specific inputs to current fuel “pathways,” new Method 2A for revising default values, and new Method 2B for creating new pathways.  The new provisions appear intended to allow creation of more accurate default values for existing pathways, and to allow more accurate calculation of carbon values for new pathways, including promising new extraction and production technologies that have not yet been developed commercially.  

The Center continues to commend CARB staff for proposing these mechanisms that apparently are designed to improve the accuracy of carbon intensity calculations.  However, the larger questions remain:  is the default discrimination against the non-conventional fuels justified, and would the proposed system provide environmental benefits commensurate with the costs?  

It remains difficult to provide meaningful comment on the default approach at this time, because the default values for non-conventional fuels and the scientific basis for those values have not yet been provided or explained.  While the alternative Method 1 continues to establish a presumption that the carbon intensity value for non-conventional fuels is at least 10% higher than conventional fuels, no support has yet been provided for this provision.  If the draft LCFS regulation continues down the current path, the Center urges CARB staff to provide detailed support, for public review and comment, for both the default values proposed for non-conventional fuels and the 10% presumption. 
    In addition, it continues to appear that the costs and benefits of discrimination against non-conventional fuels in determining carbon intensity values will not be calculated.  As discussed in our prior comments, the economic analysis provided in Appendix H of the October 2008 Draft AB 32 Scoping Plan discusses the LCFS at length, but does not mention the non-conventional fuels provision. Nor was any analysis of potential environmental benefits performed at that stage.  The workplan documents recently posted for the LCFS-specific economic and environmental analyses likewise contain no indication that the costs and benefits of this discrimination against non-conventional fuels will be expressly considered.  The proposed “Pathways Analysis” does consider non-conventional fuels, but only with respect to land use issues.   

As discussed in our prior comments, the potential benefits of the discrimination against non-conventional fuels, if any, are likely to be negligible, but the costs are likely to be substantial.  The California statutes that govern this proceeding, AB 32 and AB 1007, expressly seek to avoid such a result.  The Center again urges CARB staff to abandon the proposed distinction between conventional and non-conventional fuels in the calculation of carbon intensity values, and to adopt a single set of default values that applies to both conventional and non-conventional petroleum-based fuels.  In the absence of such a revision, the scientific basis for discrimination against non-conventional fuels must be explained adequately, and the costs and benefits of the proposed approach must be analyzed expressly.    
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