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Clean Air Task Force
Natural Resources Defense Council
Union of Concerned Scientists
July 23, 2007

Via Electronic and Facsimile submittal

Clerk of the Board

Air Resources Board

1001 I Street 

Sacramento, CA 95814

Re: Proposed Regulation for In-Use Off-Road Diesel Vehicles; new section 2449, title 13, California Code of Regulations

To the Clerk of the Board:


The Clean Air Task Force [and UCS?] appreciate the opportunity to provide supplemental comments on the Proposed Regulation for In-Use Off-Road Diesel Vehicles, to be codified at section 2449, title 13, California Code of Regulations (hereinafter “ARB Off-Road Rule” or the “Rule”). These comments are intended to supplement earlier comments submitted to the Board on May 23, 2007 by CATF on behalf of itself and 12 other environmental and health organizations (see Comment 840 for ordies107).

We continue to strongly support the direction and thrust of the proposed ARB Off-Road Rule.  We believe that it will save lives and expense, both in California and potentially in other states as well.  As mentioned in CATF’s May 23 comments, ARB’s regulation of in-use off-road diesel emissions is also extremely important to states other than California, because it will provide one of the few opportunities available to them to mandate emission reductions from nonroad
 diesel vehicles.  We would like to expand on that point here, and we request the Board to split the ARB Off-Road Rule into two separate parts—one addressing nitrogen oxides (NOx) emissions, the other addressing particulate matter (PM).  This will provide much needed flexibility to other states wishing to adopt the Rule with respect to one, but not both, pollutants. 

California is in a unique position with respect to the regulation of emissions of existing nonroad diesel engines and equipment.  Several years ago, the US Circuit Court of Appeals for the District of Columbia effectively ruled that under Section 209(e) of the federal Clean Air Act, California is the only government in the US that can implement emissions standards in the first instance for existing nonroad engines (EMA v. EPA, 88 F.3d  1075  (DC Cir. 1996)). The court stated not only that EPA has no authority to do so, but also that other states cannot enact standards except those adopted by California under Section 209(e).  While CATF believes that this case was wrongly decided, it remains existing case law at present, and, at least as a practical matter, substantially limits the regulatory actions that states other than California can take to reduce emissions from in-use off-road diesel engines.  

Furthermore, emissions from the existing fleet of nonroad diesels represent a serious public health problem not only in California, but also in many other states across the country.  Nineteen other states and the District of Columbia contain areas that do not meet even the minimum health standards represented by the NAAQS—for either ozone or PM, or both.  For example, there are 208 counties nationwide that do not meet the PM2.5 NAAQS—196 of those counties—having a total population of over 70 million people—are located outside of California.  See US EPA’s “Green Book,” at http://pubweb.epa.gov/oar/oaqps/greenbk/qindex.html.  Due to the limited options available to states other than California to reduce nonroad emissions and protect their citizens, it is critical that California regulations be promulgated in a form that can be adopted by other states. 

We specifically urge the Board to divide the proposed Rule into two rules that separately address NOx emissions and PM emissions from in-use nonroad engines.  The current proposal effectively consists of two separate and independent rules—one addressing NOx emissions from in-use nonroad diesels, the second PM emissions.  These two rules are joined apparently for administrative convenience, but are not inextricably tied together into a codependent whole.  In other words, the NOx and PM components of the present proposal can each stand on its own, and thus may be separated. This separation can be accomplished easily, and without affecting the substance of the existing proposal.  Attached hereto as Attachment A is a section-by-section overview of how the present proposal might be separated into two rules.  

Such a separation of the proposed ARB Off-Road Rule into distinct NOx and PM rules would provide states other than California with much needed flexibility to consider adoption of one or the other of these rules, depending on their particular air quality situation.  It is possible that states could simply adopt one component of the proposed ARB Off-Road Rule themselves, but existing current legal precedent and the propensity of the construction industry to litigate over any state attempt to regulated diesel emissions would combine as a practical matter to deter many states from doing so.

  As California has recognized, diesel particulate matter is a toxic air contaminant and poses a clear and present danger to public health.  Thus, we believe that it is especially important that states be permitted to adopt a rule requiring diesel PM reductions without also being required to adopt a NOx reduction rule at the same time.  
Conclusion.

We commend ARB for taking strong action to reduce toxic diesel emissions from the in-use fleet of off-road engines in California.  We urge ARB to divide the proposed ARB Off-Road Rule into separate NOx and PM rules, thereby facilitating the adoption of in-use nonroad diesel emission reduction measures by other states around the nation.

Respectfully submitted,

David Marshall, Senior Counsel

Clean Air Task Force

PO Box 950

41 Liberty Hill Road

Building #2, Suite #205

Henniker, NH 03242

dmarshall@catf.us

Don Anair
Senior Analyst
Union of Concerned Scientists

2397 Shattuck Avenue, Suite 203

Berkeley, CA  94704

Diane Bailey
Scientist
Natural Resources Defense Council

111 Sutter St, 20th Floor

San Francisco, CA, 94104

Attachment A 

To

 CATF Comments


The chart below illustrates how the present proposal of the ARB Nonroad Rule might be divided into a separate Nonroad NOx Rule and a Nonroad PM Rule.  Each section of the current combined proposal is identified as being included in both individual NOx and PM rules, in either the NOx or the PM rule, or divided between the two.
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� “Off-road” engines are referred to in the federal Clean Air Act and in US EPA regulations as “nonroad” engines.   The two terms are used here interchangeably and have the same meaning. 
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