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Proposed Warranty Reporting and Recall Regulations

1.  Delete both sentences in sec. 1958(c)(5) referring to “violations” of the test procedures.

It is fundamentally unfair for CARB to use in-use warranty claim data, acquired years after a vehicle has been certified, to establish an ex post facto “violation” of test procedures. There is no known method or procedure by which a manufacturer, at the time of certification, can assure that it is in compliance with a defect rate limitation determined later by data from in-use vehicles; the proposed regulation is therefore technically invalid and not feasible.  

Likewise, there is no technical basis for asserting conclusively, as proposed, that a component with a 4%/50 vehicles defect rate in in-use vehicles is not substantially the same in all material respects as the same part used in a certification test vehicle. In fact an in-use part can exceed the defect rate threshold even though it is identical to the part used in the certification vehicle.  For the same reason, there is no basis for declaring this to be a “violation” of test procedures.

MIC is concerned that the proposed wording is not a proper or valid “test procedure”, as defined in accordance in Health & Safety Code sec. 43104, because a failure rate for a part does not determine compliance with applicable emission standards.

2.  Add wording in sec. 2168 (f)(6) allowing a manufacturer to provide data in the SEWIR regarding the emission impacts of a defective part, and providing additional time for testing (up to 60 days) if requested. 

Manufacturers have a legal right to produce data showing whether a defect causes increased emissions and/or a vehicle to exceed the applicable certification emission standards.  Similarly, the Executive Officer must consider such information in determining whether recall or other corrective action is necessary.  The staff’s proposed wording allowing information showing a defect will not increase emissions under “any conceivable circumstance” is too limited and gives too much unguided discretion to the Executive Officer.  MIC has provided new wording to fix this problem.

3.  Revise secs. 2169, 2170 and 2171, so that only the latter applies to non-OBD vehicles (motorcycles), and insert additional grounds for the Executive Officer to determine that no recall or other corrective action is necessary.

MIC has proposed wording that makes sec. 2171 the exclusive section for dealing with non-OBD vehicles, and specifying that corrective action, other than recall, is appropriate where the vehicle has a detection device or where overt driveability problems justify a dealer field fix.  MIC’s revisions also specify that no corrective action will be ordered where a manufacturer has submitted data showing “by clear and convincing evidence” that a defect will either not increase emissions or not cause a vehicle to exceed applicable certification emission standards.

MIC has deleted the staff’s proposed new wording allowing the Executive Officer to waive corrective action where the manufacturer’s emissions warranty covers the full useful life of the vehicle (as is the case for motorcycles).  We are concerned that any relief from corrective action to be granted under this wording is completely discretionary and can be denied on any basis.  This wording also fails to make waiver of corrective action mandatory where a manufacturer has presented evidence showing clearly that a defect does not cause increased emissions or a violation of emission standards.

4.  Delete the provision in sec. 2174 limiting evidence that a manufacturer may present at a public hearing.

The proposed wording violates fundamental due process rights of manufacturers to present any and all evidence that is relevant and material, as determined by the administrative law judge.  CARB staff cannot say what evidence is admissible.

5.  Revise the definition of “defective emission-control component” in sec. 2166.1(e).

MIC has proposed corrective wording.

6.  Add a definition of extended warranty for hybrid vehicles (sec. 2166.1(j).

See MIC’s proposed wording to make this change.
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