
NATlJRAL RESOURCES l)EFENSE COUNCIL 

COALITION FOR CLEAN AIR 

COMMVNITIES FOR A BETTER ENVIRON/lfENT 

CALIFORNIA LEAGVE OF CONSERVATION VOTERS 

J>LA.NNING ANI) CONSERVATION L.EAGl!E 

A/lfERICAN LUNG ASSOC/A 1'/0N OF LOS ANGELES COUNTY 

COMMUNITIES FOR A BE1TER ENVIRON/If ENT 

PACIFIC INSTITUTE 

CALIFORNIA ASTHMA PARTNER!!.1/CALIFORNIA BRt,,1TIIING 

COALITION FOR A SAFE ENVIRONMENT 

C4LIFORNIA SAFJ<: SCHOOLS 

SAN PEDRO AND PENINSULA 110/lfEOWNEll 'S COALITION 

SAN Lt,ANDRO-lJA VIS WEST' NEIGIIBORJIOOD GROUP 

WEST OAKLAND IINVIRONMENTAL IND/CA TORS PROJECT 

TIIEBAYAREA .Dl1'CHTNG J){RTY DIESEL COLLABORATIVE STEERING CO/lf/lflTTEE 

NEIGHBORHOOD HOUSE OF NORTH RICHMOND 

January 24, 2006 

Vill Em"il (Int/ Facsimik 

Chairman Sawyer 
Members of the California Air Resources Board 
Califbrnia Air Rcsourc,:s Board 
1001 "I" Street, 23'" Floor 
Sacramento, CA 95814 

Re: The .Air Resources Board/Railroad Memorandum of Undersbmding -
Clarification of the Release Clause and the Effect of the Agreement on State 
and Local Authority (To Be Presented to the Boal'd on ,January 27, 2006) 

Dear Chairman Sawyer and Members of the Board: 

On behalf of the undersigned organizations and our hundrc\fa of thousands of California 
members, we submit these comments in response to the Memorandum of Understanding between 
the California Air Resources Board ("CARB"), and Union Pacific Ra.ilroad Company and BNSF 
Railway C0111pm1y (collectively the "Railroads") (the "MOU"). Specifically, our comments 
address the attachment to the January 13, 2006 CARB Staff Report, entitled "Clarification of the 
Release Clause and the Effect of the Agreement on State and Local Authority." In light of this 
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document and previou~ argument8 made by our organizations, 1 we continue to urge the Board to 
rescind the MOU. 

Al the October 27, 2005 Board meeting, th.: Board ob~crv(!d that many of the terms of the l'v10U 
contained ambiguities, and that clarifkation of thosl;l t~rms would help the Board determine 
whether it should affirm or rescind the agreement. To that end, the Board charged staff with the 
task of clarifying all of the ambiguous terms of the agreement, many of which were raised by 
various stakeholders including environmental, public health and community organizations,1 and 
the South Coast Air Quality Management District ("SCAQMD"). For example, the MOU states 
that the Railroads agree to exert their hes/ e.tfhrts to limit non-essential idling and lo maximize the 
use of lower sulfur foet but fails to define operative terms such as "best efforts" and 
"maximize," thereby creating Ioophoks and hampering cnli.xccment. It was precisely this (and 
other) vague .language in the agreo:n1ent, in addition to the application of the termination clause 
that the Bo,ml asked staff and the Railroads to clarify. 

Nonetheless, as th,: staff rcpott makes clear, staff and the Railroads have sought to clarify only 
one provision within the nearly 20-pagc agreenicnt -the applicati.on of the termination clause 
(the "poison pill'') and the related issue of whether the MOU affects the scope of preexisting 
regulatory authority. This is contrary to !he directive of the Board, and perhaps more 
importantly, it means that staff and the Railroads could not agree on the meaning of rnany of the 
critical terms of the MOU, and that no progress has been made to cure the substantive 
<leficiem.:ies of the agreement. In addition, as discussed below, the clarification of the 
termination clause leaves many questions tmanswert,d regarding !he scope of that clause, and 
merely reinforces how the MOU will operate lo undermine the authority of state and local 
governments to reduce locomotive emissions. Consequently, it simply makes no sense from a 
regulatory, public he<1ltb, or busin<;:SS perspective to affirm an agreement when essential terms 
remain undefined ,md vague. Thus, we strongly urge the Board to rescind the MOU. 3 

l. The Board Should Rescind the M.OU Because it Contains Numerous Substantive 
Deficiencies That .Have Not Been Clarified by CARD Staff or the Railroads. 

As highlighted by various stakeholders, the MOl) cont(lins numerous provisions that are subject 
to multiple interpretations. These ambiguities will hamper enforcement of the MOU and create 

We undcrst.1md that the Board is limiting comments concerning t.he MOU to issues surrounding the 
clarifications provided in the recent staff report" and will not consider general testimony regarding the lack ofpublk 
process in the creation of the MOU, legal arguments that CARB has the authority to a<lopt as fi.mnal regulations the 
overwhelming majority (if not all) o:fthe provisions ofl:hc MOU, or testimony that CAR.B's adoption oftht.~ 
agreement violahiS the California Environmental Quality Act and the California Administrative Pro,.x~durns Act 
'T"hus.1 we will not discuss those issues in this comment letter; but al'e hopctlll that the Board will consjdcr our prior 
comments on such issues when determining whcthtir to atl1tm or rescind the 'MOU, 
? 'Enclosed is a copy of the August 31, 200S letter submitted by many of the undersigned organizations, 
which outlined the numerous vague and ambiguous provisions in the agreement 
1 As indicated below, if the Board docs not rescind the MOU 1 it must revise the termination clause to strike 
the word "agreement" or to specify that "voluntary agrt~ements" would not triggt:r tennination of the MOU. See 
infra; nl 5. Currently., the clarifications provided in the staff report arc inconsistent wii:h t.he language oft.he MOU, 
S'ee id. 
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doubt as to whether any of the perceived ben<)!lts from the agreement can be achieved. For 

cxan1pli:, the lbllowing provisions are fatally l1awcd and were not discussed in the recent staff 

report: 

• Idling Rc1luction Program. The MOU seeks to reduce non-essential locomotive 

idling, but contains undefined provisions such as: "If ... a particular locomotive 

model will not allow a 15 minute shut-down cycle without risking excessive 

component tailurcs, the automatic idling-reduction devices ... shall reduce 

locomotive idling by the maximum amount that isfeasih/e," and that the 

"Railn,ad[s] agree to exert their best ejJhrts to limit the non-essential idling of 

l.ocomotives not equipped with automatic idling-reduction devices." See MOU, at 

Section C. l .b. and C. l .d (emphasis added). As much as we want to believe that 

these provisions will be intcrpreled in the most health protective manm:r, the .MOU 

provides no guarantc1:s, and these terms were not darified in the staff report. 

• Early Introduction of Low Sulfur Diesel. While the MOU seeks to increase the 

amount of cleaner fuel supplied in California, .it fails to require ths, Railroads to use a 

speci fie amount of cleaner fuel. ln fact, the agreement merely states that the 

"Railroadlsl agree to maximize the use of lower sulfur diesel fut:!" without ddining 

the term "maximil'.c." See MOU, at Section C,2.a. Such ambiguities fail to provide 

any real requirements and hamper CARB's enforcement. 

• Visible Emission Reduction and Repair Program. l11c MOU seeks to ensure that 

the incidence of locomotives with e.xi:essivc emissions is low. Ilowevcr, the 

agreement contains undefim:d t1:rn1s that make uncertain whether this objective will 

b,• achieved. For example, the MOU states that the Railroads shall prepare a 

program to ensure that "locomotives with excessive visihk emissions are repi1ired in 

a timely manner," and that such locomotives arc "expediliously'" sent for testing or to 

a repair .facility. See .MOU al C.3.a, C.3.b.ii. The terms '"timely manner" and 

"cxp~ditiously" are subject to intcrpret,ttion and must be defined. 

• Early Review of Impacts of Air Emissions from Designated Ynrds. While this 

program clement seeks to expedite the implementation of emissions mitigation 

measures, the MOU fails to require that any measures actually be adopted by the 

Railroads. Instead, the MOU mcn,,ly requires the Railroads to consider measures 

that they thcmsdves determine are ''.feasible," without ever establishing any criteria 

as to what is "feasible." See MOU, at C.4.a.-b. 

• Assessment of Toxic Air Contaminants from Designated California Rail Yiuds. 

The goal of this provision is to evaluate the toxic air contaminants from certain 

designated mil yards. However, the MOU does not specify any risk level or risk 

target that would trigger mandatory risk reduction. Further, the MOU does not 

provide any specifics as to how the risk analysis will be conducted. 
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• Evaluation of Other Medium-Term and Longer-Term Alternatives. This 
program cl.cment does little more than require the Railroads to "evaluate" and "meet 
and confer" about ''.fiiasible" measures that can reduce emissions at rail yards. See 
MOU, at C.8.c. These vague provisions do nothing to ensure that the Railroads will 
utilize technologies that have been previously demonstrated and arc cmnrncrcially 
available. 

• Enforcement and Penalties. The penalty provisions of the MOlJ contain numerous 
undefined terms and loopholes. The MOU restricts certain penalties to violations 
that cause a "substantial impairment" to a program element." See id. at C.1 0.b. 
Also, such penalties may not be imposed if a violation was created by "t1t/fi>nise1m 
or uncontrollable circtut/S/ances." See id. al C.10.b.iv. And the Railroads can 
escape paying certain pcnalti.:s if !hey rnmcdy their viohltion within a "reasonable 
time." See id. at C. l 0.a.iii. lt is di Ilic ult to understand how CARB can tl!Tedively 
cnfrlrcc the MOU given such vague provisions. 

'fhese examples arc just a few of the many deficiencies in the MOU that might have been 
remedied had all stakeholders been permitted to comment and participate in the negotiation of 
the MOU. Further, it was precisely these provisions that the Board asked staff and the Railrnads 
to clarify, but they did not. In fact, it is diflicult to understand why the st,tlT report did not, al the 
ve,;v least, outline the provisions of the agreement that stakeholders have argued l:ontain 
ambiguities so that the Board can d,:cidc for itself whether the MOU is fatally flawed. 

ln the end, we can only assume that additional clarifications were not provided hecausi;, there was 
no "meeting of the minds" between stafTand the Railroads on critical provisions in the 
agreement. Faced with this harsh reality, there is no guarantee that any bend1ts from the 
agreement can be achieved, and more importantly, that such benefits outweigh the public 
relations and kgal setbacks engendered by this agreement. Therefore, we strongly urge the 
Board to rescind the MOU. 

U. The Terminati.on Cl.ause, as Interpreted by Staff and the Railroads, Warrants 
Recession of the MOU. 

The staff report indicates that the termination clause, or "poison pill" provision. al.lows the 
Rail.roads lo terminate the MOU if any agency or political subdivision of the state adopts or 
attempts to enforce any requirement addressing the goal of any program element set forth in the 
agreement In particular, this provision wou.ld allow the Railroads to avoid their statewide 
obligations under the agreement, if for example, new legislation is adopted that ovcrh1ps with a 
program element of the MOU, if the Port ofI,os Angeles begins implementing its No Net 
Increase Plim through port-wide rules or policies, or the SCAQMD adopts .its railroad 
regulations. 

In fact, we find it extremely unfortunate that the staff report does not detail any of the efforts 
already underway that could be in1packd by the MOU. Namely, both the Port of Los Angeles 
and the Port of Long Beach arc beginning to impkment clean air programs at their respective 
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ports. Just last year, the Port of Los Angeles completed its "No Net Increase" plan that 

cnvisi()ned reducing pollution at that port hack to 2001 levels by adopting a host of measures, 

some of which could he implemented as port policy or through a port-wide rule. Based on the 

staff report, these efforts would trigger the termination clause. llowevcr, the staffreporl does not 

even mention the clean air programs of these ports. Further, while the M.OU may not strip the 

ports or their authority to implement cleart air initiatives, the political reality is that these local 

governments will surdy think twice before mitigating the pollution impacting local communities 

if their l"fforts can only be achieved by terminating the agreement fr,r the entire state. 

Further, we also find it irresp<msihlc that the staff report failed to discuss or even refer to 

SCAQMI)'s four mies that address locomotive emissions. These niles require railroild 

companks in Califr1rnia to conduct an c.1.nissions inventory and health risk assessment, keep 

records of locomotive idling, reduce long-term idling, and reduce the risk from rail operations. 

SCAQMD already adopted the health risk assessment rule, and the Governing Board will vote on 

two other rules in early February. The rukmaking on the fourth rule will com.mcnce sometime 

this year. WhiJe SCAQMD has c<.mtinued to pursue adoption of its regulatilms despite the 

existence of the MOU, there can be little question that the l\-1.0U will pit local ,tir districts against 

each other whenever they seek to ;iddress local. air-pollution problems. 

Additionally, it n,,mains unclear whether compliance with the California Environmental Quality 

Act ("CEQA") would trigger the tennination clause. The staff report states that "la! 
participating railroad's voluntary agreement in this context to conditions or mitigation measures 

that duplicate or overlap an expressc'd goal of a program element would not allow it to trigger the 

release clause." See Staff Report, at A-4 (emphasis added). However, the staff report does not 

elaborate as to whether court-imposed mitigation, mitigation agreed lo by a lead agc,ncy (i.e., a 

port) but that requires implementation by the Railroads, could trigger the terminal.ion clause. At 

best, the staff report resolves little while al the: same time opening the door to a host ofnew 

important questions. 

Moreover, we are very concerned that the cbrification of the termination clause provi.ded in the 

staff report is inconsistent with the language of the MOU, and request that the Board amend the 

agreemertt to reflect the staff report. For example, th<:: MOU states that the "Railro,1ds shall not 

be required to comply with more than one agreement .. _ to meet the same goal of ,my Program 

Element." See MOlJ, at Section C.11.c. However, the staff report seems to indicate that 

voluntmy agreements may be entered into and enforced without triggering the termination 

clause. See Staff Report, at A-4. ·rhus, if the Board does not rescind the MOU, it should revise 

the termination clause of the MOU to strike the word "i1greement," or to make clear that 

"voluntary agreements" would not trigger termination of the MOU. Given that the staff report 

reflects both ARB and lhe Railroads' uo<lerstanding of the termination clause, this amendment 

should be amiable to all parties. Further, this revision is necessary because the staff report 

indicates that the clarifications of the MOIJ "dolJ not modify the Agreement." Sec Staff Report, 

at 7. 

In essence, the staff report confirms that the poison pill is extremely broad. While the 

termination clause may not expressly prohibit state or local agencies from proceeding with 
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requirements that reduce locomotive emissions, there can be little doubt that this clause will 
undermine, at the very least, lo(:a! efforts to address regional air-pollution problems. Further, as 
poi.ntcd out in prior hearings on the MOU, both staff and the Railroads have lobbied against 
important state legislation in the past by touting the t,mnination clausi: in the 1998 MOU. Thus, 
there is no n:ason to believe that they will not do the same if the st,rte legislature seeks to reduce 
toxic emissions from rail operations. 'fhis "chilling-effect" is simply one we cannot afford. 
Additionally. as stated above, many ambiguities remain as to wh.:ther CEQA compliance would 
trigger t.he tennination clause. 

1.H. Conclusion. 

At prior board meetings, staff and th.: Railroads repeatedly stated that they had a "mutual 
understanding" of the MOU's provisions, Yet, when dir(,cted by the Board to explain that 
understanding to th(: public, staff and the Railroads have providcJ at best, a cursory clarification 
of one provision within a nearly 20-page agreement. The Board has listened to hours of 
testimony on how the MOU precluded critical public participation, how adoption of that 
agreement may have violated California law, and how the MC>U undermines the authority of 
ARB and other government bodies from reducing rail emissions. And now the B,,ard is faced 
with the reality that it has entered into an agreement ridden with ambiguities that no one can 
explain, 'l'he case for rescinding the agreement cannot be any more compelling than it is now. 
Accordingly, we remain steadfost in our request that the Board to rcsdnd tho: MOU. 

Sincerely. 

Melissa Lin Perrella, Senior Project Attorney 
Natura.I Resources Defense Council 

Susan Smartt, Executive Director 
California League of Conservation Voters 

Robina Suwol, Executive Director 
California Sate Schools 

Bill Gallegos, Executive Director 
Communities for a Better Environment 

Andrea Samulon, Research Associate 
Pacific Institute 

Don May, Executive Director 
California Earth Corps 

Tom Pk:nys, Research Manager 
Coalition For Clean Air 

Gary A .. Patton, Executive l)in:ctor 
Planning and Conservation League 

Enrique Chiock. CEO/President 
American Lung Association of Los Angeles County 

Jen Bokoa, MSW, Health Educator 
California Asthma Partners/California Breathing 

Jesse Marquez, Executive Director 
Coalition for a Safe Environment 

Noel Park, President 
San Pedro and Peninsuli1 Homeowner's Coalition 
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Margaret Gordon, Co-Chair 
West Oakland Environmental Indicators Project 

Lee Jones, Community Outreach Specialist 
Neighborhood .House of North Richmond 

The Bay Area Ditching Ditty Diesel Collaborative 
Steering Committee 

Enclosure 

Brian Beveridge, Co-Chair 
West Oakland Environmental Indicators Project 

Wafoa Ahorashed, President 
San Leandro-Davis West Neighborhood Group 
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Clerk of th<: Board 
Honorable Cynthia Tuck 

August 31, 2005 

Members of the California Air Resources Board 
California Air Resourc:es Board 
I 00 I "I" Street, 23•d Floor 
Sacramento, CA 95814 

Re: Conunents Regarding the Statewide Mcm.orandurn of Understanding Between the 
Califr)rnia Air Rcsour,,es Board, and Union Pacific Railroad Comp,my ,md BNSF 
Railway Company 

Dear Chairwoman Tuck and Members oftbt.• Board: 

On behalf of the undernigncd organizations and our hundreds of thousands of California 
1nernbc:rn, we write to express our deep concern over ARB's negotiation and adoption of the June 
2005 Statewide Mem.onindum ofllnderstanding between the Cali ti>rnia Air Rosourc:es Board 
(ARB), and Union Pacific Railroad Cmnpany and BNSF Railway Company (collectively the 
Railroads) (the :v:IOU) without any public 1x1rticipation. We request that the Board rescind the 
MOU. 

First, as an initial mailer, we wish to voice our deep concern with what appears to be ARB staffs 
incrensing reliance on voluntary MOUs in lieu of tough, mandatory regulations. Throughout its 
long history, ARB has b(,en the leading i1ir agency in the nation, largely because a number of 
regions throughout the state have some of the worst air quality in the country. With this in mind, 
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ARB historic,1lly has regulated to the limits of its authority in order to achieve the diffkult 1,1sk 
ofnmd1ing attainment with federal air quality standards and to protect public ht:alth. MOUs, hy 
their very naturn, represent a ··compromise position" between regulated industry anti ARB and, 
as such, an: for weaker than those rnMridions the agency could mandate under the law. Wi: are 
C(HlCcrncd that the recent MOU and oth0rs like it set a dangen,us precedent for how ARB may 
"regulate" pollution sourc:,s, such as ports and th<~ goods movement system, in the ti:!lurc.

1 

Second, putting aside whether il was wise for ARB to ncgotiak\ the MOU in the firs! ph1cc, one~, 
ARB made the determination to do so, it was essential !hr the agency to consider the input of all 
stakeholders before entering into that ,igrecnwnl. Its failure to do so violated the law and 
constitutes bad public policy. As discusst,d in greater detail below, it was vital to receive the 
pul:li,'s input before entering into an agn:cment of such magnitude. 

Third, as also discuss<:d bdow, we disagree with ARB staffs contention that the MOU will yield 
signifirnnt em.issions benefits fr,r the state ofCalifiirnia. 1Hore imponant/y, even if this 
c(,ntcntion were true, it would not provide a sutlicient b;isis to uphold the MOU. Indeed, if the 
Board upholds the agreement, it would be turning a blind-eye lo the value of open and 
transparent public pr<Kcsscs and the trust built between this agency and the community. We 
therefore rnqucst that the Board re.main steadfast in its efforts to keep open the lines of 
n1mmunirnlion between itself and the ,,nmmunitics it represents and rescind the, .tv!OU. 

A. The Governing Board Should .Rcsc.ind the MOU Because it Was Negotiated and 
Adopted Without Any Public Input. 

The .MOU was negolfatcd and adopted without any input from the public, other impacted 
government agencies, or even ARB's own governing board, despite the foct that it will 
signi licantly impact the health of comnmnilics throughout the state, as wdl as the enforceability 
of critical air quality measures. While ARB contends that "not every action before the Air 
Resources Board lends itself to an open public hearing process ... [and] jt]he 2005 Railroad 
MOU foils into the, same category,"" the M()l) is exactly the type of action that requires public 
participation. This agrecrncnt addresses rail emissions across the state, contemplates 
collaboration to publicly fund these efforts, and pot.entially affects other dli_irts throughout 
(\1lilim1ia to address pollution from niil operations. In other words, this was a si1ua1ion where 
input/iwn all stakeholders was essential. Not only has the public argued that a public process 
was necessary, but nmnerou.s elected ofiicials have sent in letters asserting this same opinion as 
well, including the Board of Supervisors for the County of Los Angeles, the L,atino Legislative 
Caucus, and State Senator Gloria Romero. Clearly, ARB's failure lo provide for a public process 

Moreover; ARB)s us1;~ of.M()Us in1:,tcad of mandatory regulations 1nay detrimentally at1'ect air' quality in 
nthcr t,;f.at.C/<i as well. Undtir the Ck'an Air Act, Cali·fomia alone may adopt n.:gulations stricter than those impos1;~d by 
the frdcral govenunent for many 11while sources of1wllutior1. ()ther states may 1'opt.uin" to California's standards, 
but only if ~uch standards take tht· fr.mn of frmnally adopted regulations., not if they 1':1ki::: t.hc Jbrrn of voluntary 
agn.~t:~ment.s. 
? · Lftt.cr from Barbara 'Riordan, Interim AR.B ('.hair, to Gail Feuer\ ct aL 1 at I (Jlll. 6, 2005). 
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be.fore it entered into the MOU was had public p,J!icy. We also believe it rnay have violated the 
luw---spcdfically, the California Environnwntal Quality Ad (CEQA) and the Califrirnia 
Administr:itivu Pn.1cedun;s Ad (APA). 

Whilu we ac:knowkdge ARB's n:ccnt efforts to rectify the lack of public proc:<0ss for the MOU 
by holding two public meetings in August, and agreeing to distribut<' a staff report in September, 
these eft<irts arc al best an attempt to justify an acti.on alrem(v raken by ARB, Meaningful public 
participati(lll inc:Iudes that which is in!irned throughout the ,1gcncy's decision making proc<ess. 
Under the present scheduk, public meetings will be held and a :;taff report will be distribut<xt 
,{/ier the MOU has been negoth1ted and executed. Further th,: staff report will be distributed 
qfier written cornments are due, and sud1 C<.l1mncnts arc due the smrm day as th,: public meeting 
in Soutlwrn California. As a result, the public will he mquin,,d to provide its written comments 
hel<1re it rccd.ves some of the most relevant infornrntion from ARB regarding the .MOU. This 
"process" dearly folls short of not only the public's cxp,,ctatiotts, but also the law. 

B, The MOLi Contains Numerous Substnntive Dcfidcncics, 

While we strongly bdieve that ARB's failure lo include the public in the negotiation and 
adoption of the MOU provides ,1 c,,mpdling independent basis to rescind the agreement, we fed 
it is impotiant to highlight a few of the major deficiencies wi.thin the !'vlOU. In parti<:ular, the 
MOU contai.ns a "Poison Pill," which allows the Railroads to krminate the I\1OU if any agency 
or political subdivision of the state "adopts or attempts to enforce any requirement addressing the 
goal of any l'rogrnm Elernent sd forth in this Agrcen1ent." This broad termination clause will 
likely i;reatc a "chilling dTcct" on any en,,rts by the legisluturc, ARB itself; local air distr.i.ds. 
citi,:s, ,,ounties, and other governmental <'lltitics such as California porls to reduce toxic 
emissions from rail operations. While the tcnnination clause may not expn;ssly prohibit tixkral, 
state or local agencies from proceeding with separate rcquirtwents, there .;an be little doubt that 
this clause will undermine. ,it the very I.cast. local c,ffr,rts to address regional air-pollution 

prnblcm.s. 

In addition, even a cursory review oflhc IVlOU rewals that the agreement's provisions are weak 
and do not guarantee a significant reduction in emissions from rail operations. For example: 

• Idling Reduction Program. The MOU only requires the installation of idling­
reduction devices on "intrastate" locomotives, which comprise a very small subset 
of loco1notivcs that operate in California. Further, many ofthe terms and phrases 
used in the idling provisions such as '\:x.n,ssivc," "maximum amount that is 
feasible," "exert their best e11ixts," and "essential'' arc undefined, and as a result, 
cream loopholes imd hamper enliircemenL As much as we want to bdieve that these 
provisions will he inte,vrctcd in the most health protective manner, tlu, MOU 
provides no guarant<:es. Moreover, the MOU appears to perrnit locomotives without 
anti-idling devices to engage in "n(m-cssential" idling for up to 60 rninutcs, while a 
shorter time limit is foasible and rnorc hcalth-pn,tectivc, 
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• Early I11t.roductio11 oft.ow Sulfur Diesel. While the MOU seeks to increase the 
amount of cleaner fi.wl supplied in California, it fails to require the Railroads to use a 
spcci fie amount of deancr fuel. ln foci, it is our understanding that rnany 
lvrnmotives obtain their fud outside of California bcfr)rc they enter th\l ,;tate. In 
addition, n,quiring that the R,1i]roads "maximize" their use of low sulfur diesel 
without defining the term "maxi111i,:(J" foils to provide ,111y real requirements and 
hampers ARB's enforcement of this provision. 

• Visible Emission Reduction :ind Repair Pn,grnm. Further, while the M.OU seeks 
to reduce excessive visible emissions hy sdting a compliam:c goal of99'Vii, it do,~s 
not set a deadline 1hr c:ompliancc, and merdy rnyuires ARB and the Railroads to 
"rncct and confor" if actual compliance is less than 99'},,. Additionally, these 
provisions once again contain undefined krms that will create an enforcement 
prohkm. For example, the terms "\:xpcditiously" and "timely manner" are not 
defined under the agreement yet detcnninc when locomotives with visible emissions 
are to he tested and repaired. 

• Eady Review of Impacts of Air Emissions from Designated Yards. While these 
provisions sc:ck to ,:xpedite the irnpkrncntation of t,rnissions mitigation 1nei1surcs, 
the MC)U fails to require th,1t ;my measures actually he adopted by the Railroads. 
Instead, the Railroads are merely required lo consider n1<msures that they themselves 
dett~rn1.ine ;ire '"JCasiblc.;1 

• Assessment of Toxic Air Contamimmts from Designated California Rail Yuds. 
The goal of this provision is to evaluate the toxic air contaminants from certain 
designated rail yards. Ilowevcr, the MOU does not contain any targets for action or 
any meaningful c:ommitrnent hJ reduce risk levels. Further, the MOU does not 
establish how the risk analysis will he conducted. 

• Evaluation of 01.hcr :Vlcdium-Tcrm and Longcr-'I'erm Alternatives. Thfa 
provision does little more than require the Railroads to '"evaluate" and "meet ,md 
confer" about measures that can reduce crnissions at rail yards. The provisions lack 
any real commitn,cnt by the Railro,1ds to utilize technologies that have been 
previously dcrnonstn1tcd and arc comn1erci,1lly availabl.c. For example, this 
provision could have required the, Railroads to replace all existing switchers with the 
d.t:am:st n1odcls ava.ilahk. 

• Enforcement and Pc1rnhics. lf tl)c Railroads fail to cornply with the MOU, ARB is 
limited to imposing monetary pt,m1Jtics; the agency is expressly prohibited from 
seeking a court order to require cornpli111wc. Moreover, the monetary values 
assigned for the violiltions do not provide an adequate incentive fl:,r the railroads to 
comply. Additionally, the agrccrnent frtils to provide where the money from the 
penalties will go. Any fines should be spent on mitigation measures that will benefit 
the co1nmunities doses! to where the violations occurred. 
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• 
• 'fhc MOU Fails to Include Any Provisi.ons for Clean Switching Locomotives. 

The MOU foils to require the Railroads to replace existing switchers with the 
cleanest models available, despite the fact that switching locomotives employ some 
of the oldest and dirtiest diesd enginc,s i.n existence. Switching locomotives arc the 
workhorses of rail yards, often idling or operating (nl rail sidings close to h,m,es, 
Prnvisions for dean switching locomotives should have been a priority for dean-up 
in the ivlOU, either thn,ugh an accelerated retirement program or a commitment t,) 
sped fie ll<cW engine replacements s,rch as n,,turnl gas or diescl-cleclrie hybrids such 
as Green Goats. 

Th<:se examples an; just a few of the many ddkiencics in the MOU that might have b,:en 
remedied had all stakdi.oldcrs been permitted to C(ntnnent and participate in the negotiation of 
the MOU. Furtlwr, we bdieve ARB undcrcstini.ates its legal authority to regulate the Railroads, 
and urge the Brnird to unde.t1ake its own independent <:xarninalion of the MOU and conclude that 
no agrcctll(:nt, let alone this one, justifies ARB's dcc:ision to preclude public participati,n1. 

C. Conclusion. 

ARB performed a great disservice to itsdf and the publk when it adopted the t\·1OU. Indeed, 
that agri:cment represents bad public policy and its adoption may have viohtcd the law. 
Accordingly, we strongly urge the Board to rescind the MOU. 

Sincerely, 

Melissa Lin Pcrrdla 
Senior Project. Attorney 
Natural Resoun;cs Defense Council 

,,..~-'./ ~.,,...,,- ) 

"";:;;;;;~ c .. ~,.:.✓-,_ 
Don Anair 
Vehicles Engineer 
Union of Concerned Scientists 

I I 

Todd Campbell 
Policy and Science Dircc:tor 
Coalition For Ckan Air 

Joseph K. I.you, Ph.D. 
Executive Director 
California Envimmnental Rights Alliance 
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Bonnie liolmes-Gen 
Assistant V.P ., Government Relations 
Am1eriea11 Lung Association of California 

Jose Cannona 
Poli<.:y Analyst 
Clean Power Carnpaign 

Robina Suwol 
Executive Director 
California Safo Schools 

Jesse Marquez 
Executive Director 
Coalition for a Safe Environment 

cc: fk Alan Lloyd, Secretary, Cal EPA 

• 

✓BJ,) G-~j" 
Bill Gallegos 
Executive Direct.or 
Communities fi:ir a Better Environment 

Luis Cabrales 
Director of Community Progn111rn 
CA I .eague of Conservation Voters Education Fund 

Enrique Chioek 
CEO/President 
American Lung Aswci;ition ofl .os Angeles County 

Noel. Park 
San Pedro and Peninsula 
!Iomcowncr's Coalition 


