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EXHIBIT A

SCAQMIYs Legal Mesmoranda Are Substantialty Incorrect

SCAOMD offers legal menwrands from Seth Waxman, David Nawi, and Justice Cruz
Reynoso in support of its argumen that ARB could have adopied the requirements of the June 24
agreement by regulation, rather than by agreement. The three meraorandg largely cover the same
topics, and reach the same mistaken conclusions. They assert that ARB regulations impasing the
requircmenis of the Juik: 24 agreement would not have besy preempted by the Clean Air Act, the
ICC Termination Act, the Commerce Clause of the Censtitution, or the Locormotive Boiler
Inspection Act. Nawi and Justice Reynoso also argue that both ARB and indjvidual local air
districts have the authority under California law to promulgaie regulations consiraining railroad
operations. In significant respects they misstate the applicable law. For the reasons discussed
below and many additional reasons, it is clear that the requirernents of the Fune 24 apreement
ciuld not have been adopted by AR regulations, much less by SCAQMD regulations.

1. Federal Clean Air Act

The October 13 ARB stalt repart suinmarizes the broad federal preentplion of locomotive
cmbssions controls al p. 15, AAR aprers with the slafls analysis, as far a5 il goes. (juing inko
greater detail, the EPA final locomolive rule cited by the ARB staff ptovides:

“e3(1) Stares and any pelitical subdivisions therenf are prcempled from adrpting or
enforcing standurds or other requirenents relating 1o the conizol of emissions from new
locomotives apd new engines nsed in locomeatives.

“(2) During a period equivalent in length to 133 percent of the usaiul life, oxpreased as
MW-hrs (or miles where applicable), beginning at the point at which the lvcometive or
engine beeaines new, these statulards or wibier requirements which are preempted include,
bat are not limited to, the fillowing: emission starnlards, mandatory flect average
standards, certification regtirements, aftermarket equipiment requirements, arwl
nonfederal in-use testing requirements, The standards and other requirernents specified in
the preceding semtence arc preempted whether applicable to new or other locomotives or
locomutive engines.” (40 CFR $585.1603: entphasis added).

Recoyunizing this final EPA locomotive male, Justice Reytwso concedes that Progrant
Element #1 of the June 24 agreement calling for the installation of anti-idling devices “affecis
the designs of locomotive and therefore would be preempied.”

Attomey Wouman concedes that the Clean Air Act could “perhaps _ . _ be read to
preempt” the anti-idling Program Element. He recommends avoiding preemption by changing
that Element to rely on manual shul-down rather than sutomatic anti-idling davices, He reasons
“hat thiz change would avoid Precimption 45 4 “use” restriction. Pulting aside Waxman's
wovitation to reject the very technology that the railroads have agreead 1o install in the June 24
agreement, and putting aside the well-justified ARD and railroad preference for such 1echnology,
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Waxmarn jgnares the fact that the 1999 Clean Air Act Amendments salding the broad locomotive
preemption after, and supersede, the carlier “use® restricion clawse in the Clean Air Act,

MNawi also concedes that Program Element #] requiting anti-idling devices is “expressty
preenipted” under the Clean Air Actand the EPA rule quoted sbove, He “nonetheless™ ArgUEs
thal the anti-idling device requirernents might nol affect locomotive design. Since locomotive
wbders bave designed their new locomotives o inglude anti-idling devices, there is no need for
Nawi or others to speculate. Anti-idling devices have and will continue to be integral to the
design of locomotives, locomotive engines and their components, contrary 1o Nawi's

speculaion.

Nawi joins Waxman in recommending that ARB abandon the clear anii-idling technology
mandate of the June 24 agrcement and, instead, e recotnmends an “idling performanes
standard.” Mawi's recommerwlation shares the fundamental Naw in Waxnuan's analysis notsd
above,

2. ICC Termimation Act
A Backpround

Congress has extensively regulated the nation™s railroad system for over 2 cemtury. See
FPirshurgh & Luke Fric R R Co. v, By Fabor Execwives Ass'n, 491 1.5, 4940, 510 (1989, iy
af Aubgen v. United States, 154 F.3d 1025, 1029 (9™ Cir. 1998}, 1n fact, *|tJhe [lotersiate
Commerce Aet ol 1887 {ICA)], * * * which, as amended, sl governs federal regulation of
railroacls, has been recogmized as ‘amuong the most pervasive and comprehensive of federal |
regilatory schemes™ Oy of Aubrn, 154 F.3d ar 1629 (quoting Chicago & N W, Tronsp. Co, v
Awlo Brick & The Cor 450 U8, 311, 318 (1981).

It has Tong been understood that s regulation of the interstate rail svstem would, in
many instances, undermine the federaf regulatory scheme. See Kofo Brick, 450 U8, at 318,
Thus, the history of railroad repulation sinee the passape of the 1CA in 1387 has been one of
steady reduction of state regulatory aubority. In the Raitroad Revitalization and Regulatory
Reform Act of 1976 and the Staggers Rail Act of 1980, Congress deletmined Lo narmowly
circumacnibe the remaining regulatory authority of the states. See JUC v, Texay. 478 (15, 430,
46461 (1987).

In the ICC Termination Act of 1995 {*ICCTA™), Congress lerminated entircly the
reguiatory authority of state and local governments ovet mil operstions, ICCTA abobished the
ICC and transferred a portion of its regulatory functions (o the Surface Transportation Board
(STB). Italso made clear that states and localitics were ot 1o atlempt themaelves to regulate any
part of the railroads’ facilities or operations. As the Senate Eeport on the [CCTA explained:

“The railroad system in the United States is a natiohwide network,
The hundreds of rail cartiers that comprise the Tailroad tndustry
rely on a nationally uniform system of economic regulation,
Subjecting rail carriers to regulatury requitemnents that VATY among
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the States would greatly undermine the industry™s ability to
provide the “seamiess™ service that is essential to its shippers and
would weaken the industry’s efficiency and competitive viability.

5. Kep. Mo, 104-176, at & (1995),

Thus, iormer Section 10501(c), which had expressly reserved (he siates’ power to
regulate intrastate transportation, was eliminatad. The EXpress prcemption provision of the Act,
“Scction 10301(b}, was sirenpgthened. As amended by the ICCTA, il now provides:

“The jurisdiction of the Board over—

“{1} transportation by rail carriers, and the remedics
provided in this part with respect to rates, classifications.
ruies (including car service, interchange, and other
operafing nules), praclices, routes, services and lacilitisy of
such carriers; and

“[2} the construction, acquisilion, aperation, abarnionment,
vr discontionimes of spur, indusizial, leam, swilching, or
side trucks, or facilitics, even if the tracks ane located, ar
intended to be locaied, entincly in one State.

v excfusive, Lxcepl as otherwise provided in this part, the
remedics provided under this part with respect to reglation of rail
ranyportation are exclusive and preempt the remedies provided
under Federal or State Jaw. ™

49 11.5.C. § 10501 (b} femphasis addad),

For purposes of Section 10501(b), the term “traneportation” i3 defined broadly 1o include
all of the related facilitics and services ysed for that transporntation, See 49 US.C. § 10102(9).
Section 10301{b) thus makes the §TB s “urisdiction” over off cail trnsporiation and radl
trnsportation facilities- -including entirely intrastate ancillary facilities and operations over
which the stales formeriy had regulatory authobh——erciusive.

As the courts have repeatedly observed, **[t)t is dilficult to rmagine a broader statement
of Congress's intent 1 preempl state regulatory authotity over railroad operations'” than this
statulory provision, See Chy of Auburn, 154 F.2d atl 1030 (quoting C&Y Trawsp | Inc. v. G Pub.
Serv. {'omm'n, M4 F. Supp. 1573, 1581 (N.D. Ga. 1996). Congress, W0, has recogiized the
extracrdinary breadth of Scction 10501(b). As explained in the House Report accompanying the
ICCTA;

“[Revised Section 1050 | reflects the direct end compiete

Preemption of State economic regulation of rajlroads. * * *
Although States retain the police Mowers reserved by the
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Constitution, the Federal schense of economic regulation and
deregulation i intended 1o address and encompass aff such
regulation and fo be completely exclusive,

H.E. Rep. Mo. 104-311, at 95-96 {1995) {emphasis added). As Congress also stressed, this broad
Preemplion of state regulation is necessary 1o preserve the free flow of inlerstate commerce and
to prevent the “balkanization” of rail regulation. fd

The courts and the STP accordingly have read Section 10501(b) cxpansively o precopt
slate or Iocal actions that would pol state or local authorities in a position 1o inlerfere with the
operation of any railroad transporiation equipment or faciiities. Among othet things, they have
held that Section 10501{b) preempls:

. the: application of state and local environmental and fend wse fawsx Lo railrond
opeTations or facilities (see, e.x., City of Aubirn, 154 F 3d at 1029-31; Gireen
Mountain R R. Corp. v. Stare of Fermont, 404 F.3d 638, 641-645 (2d Cir. 2005);
Flmn v. Burfingion Northern §.F Corp., 98 FSupp.2d 1186, 1188-39(E.D). Wa
2000); Nortk San Dicgo County Dev. Bd — Fer, Sfor Declaratory Order, ST Fin,
Dkt No. 24111, 2002 WT, 1924265 [served Aug. 21, 2002), Soint Pet. fur
Declaraiory Order—Roston & Maine Corp. and Town of Aver, Mo, STB Fin.
Dii. Mo. 33971, 2001 WL 458685 (served May 1, 2007173;

. the application vl lucal zeming and demalition faws o railrad operations or
[acilities (see, ¢.pr, Soo Ling B.R. v City of Minmeapolis, 38 F Supp.2d 1056 (D
Minn. {998), Norfolk S Ry 1 City of Ausrell, 1997 WL 1113647 (N.D. Ga.
1900), Chty of Crecde, Co-Fetition for LDevlaraiory Order, STB Fin, Dkt
No. 34378, 2005 WL 1024483 {served Muy 3, 2003, Borough of Riverdale  For
Jor Declaratory (rder— N Y, Susquehcrma & Western Ry, STB Fin. Dir,
No. 33466, 1999 WL 715272 fserved Sept. 10, | 99w;

. the application uf state or local hudsance fnws or pealiies 1o railroad operations
or lacilities (see, e.g., Fribery v. Kansas City 5 Ry., 267 F.3d 439, 443 (5™ Cir,
2001, Fitiage ef Ridaefeld Park v, N.Y Sutguehanng & Western Ry, 750 A.2d
57, 67 (N.), 2000%; Rushing v, Karsas City 8. Ry, 194 F Supp.2d 453 (5.3, Miss.
20010), CSX Transp., fne v, ity of Plymoaty, 42 F.Supp.2d 641 (E.D). Mich.
2000), aff"d on wther grounds, 283 F.3d 812 (6® Cir. 2002); Town of Aver, 2001
WL 458683,

- the application of state ot local condemugtion laws 1o any gan of a railroad’s
facilities (see, e.g., ity of Lincoin v AT8, 414 F.3d 858 (87 Cir. 2005); Wisc,
Central Lid v, City wof Marshfleld 160 F.Supp.2d 1009, 1014 (W I, Wisc. 20000,

These and other cases make clear that states and localiiies may not apply any kind of
PEOMITGNE requirement to railroad operations and facilities, and may orly apply general]y
applicable public health and safety laws (2.2, enforcement of plumbing and fire codc -
requirements) if they de not significantly interfere with a rajlroad’s operations or facilities. Only
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if a railroad wishes to enter into a volumtary agreement with state or local authorities, like the
Jure 24 sgrecment, has the STB found that the preemptive eflect of Section 10501(b} can be
gvoided See Towsn af dyer, 2001 WL 453685, ar *5,

E. Application of the FCCTA to the Reguirements of the June 24
Apreement

The gravarmen of the three legal memoranda that SCAQMD has submitted 10 ARB is
that, notwithstanding Section 10501k} of the IC CTA, ARB could have imposed the
requirements of Fure 24 agreemen by imvoluntary regulations rather than valuntary agreement,
All three legal memoranda substantially misread the law. Justice Crug Reynoso cites part of the
language Fom Section 1050 1) but none of (he histary of that pravision or the extensive cage
law applying it. (Reynoso Mamo st 6.) [le relies un the general lagal presumption that Congress
does nat intend to preempt state low to concide in this situation that Sectico 10501{b} is not
intemded to preempt any state covironmental legislation desipned to protect the public healih and
safety. (Reynoso Memo al 7-8.)

Tuslice Reynosa’s position is clearly incorrect. on two counts, First, as deseribed above,
a mitiude of courts hiave held that any presun Plien against preemplion of state Law is refited
by the history and cxpress language of Scction 10507 (k) which makes ciear that the STR's
Jurisdiction is “eaclusive.” Second, (he Supreme Court has held that the typica “assumplion” of
noo-preemplion is #ad triggered inan area where there has heen o history of significant federal
prosence.” United Siates v Locke, 529 U5 89, 108 (20000 (femphasis added), Given the
lengrhy history of fodera) regilation of the railroad sysiem, there 15 no presumption against
Preempion of state law in this case, contrary to Tuslice Keynose’s unfounded assumption. See,
¢ g LA Transp., Inc v Walliams, 406 F.ad 66 7673 (TLC. Cir. 2005) {citing Locke),

Unlike Justice Reynoso, Waxman and Nawi do address somc of the case law applying
Section 10501(b}, but their selective citation of language from some of those cases does not
accwurately reflect the holdings of those cases. The Juge 24 agreement places subsiantiat
statewide compliance obligations on BNSF and UP, Waxme and Nawi suggest tha the case
law would permit ARB, notwithstanding Secttan 1050 1(b), to require by regulation that the
ruiiroads comply statewide with invaluntary locomeotive idling resirictions, special foe)
reqinzements, special visible emissions standards and locomotive repair rEQUITEmMEnts, emissions
training and complianee requiretments, and a slew of wsealch and reporting requirements, These
Suggestions are incorrect,

Oddly, Waxtnan finds support for this proposition in the STR's decisions appiying the
ICCTA, particularly its decision in Cites of Auburn & Kent, Wa —Pet for Declaratory Order—
Aurlington Northern R.R., 5TH Fin. Dkt Mo, 33200, 1997 WL 16701 7 (served July 2, 1997),
which he commends 10 ARB as “iistructive and liicely 1o be controlling ™ {Waxman Memg at 8.
In that case, having held that any and all efforms by the Stute of Washington or the Cities of
Auburn and Kent 1o impose environmental restrictions on BNSF’s renewed and expended
JpeTations on its Stampede Pass line and associated auxiliary facilitics were preempted by
Section 16301b), the STH added that this did nol mean that redlroad could claim immwniy
from all state and local law. A raijraad could, for example, be fined under g generally applicablc
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anti-dumping law if it disposed of waste from 2 Construction project improperly. 1997

WL 362017, at %5, Waxman uses this example to suggest that ARB could directly regulate a
railroad's operation of its locomotives withow nunning afoul of Section 10501(b). But that is
obvious|y not what the STB said or meant. The STB has repeatedly held that any direcs
envaronmertal regulation of 3 tailroad’s OpeTations is preempted.

Waxman cites other STB decisions for Lhe unexceptonal propositon that generally
applicable. nondiseriminatory state or jocal regulation is permissible if it does not interfere with
raiiroad operations {Waxman Memo a1 9, nn.7 & &, and 1112}, but the facts in those cases make
clear that direct cnvironmental regulation of a milroad’s aperations & preerapted. In Fown of
Ayer, for example, the STB rejecied a#f of the inveluntary requirements that would affect in any
way the milroad’s planncd operation of the intermodal yard al issue, a3 well as application to the
facility of the town's “noisome trade ordinange.” 2001 WL 4586 ES. at *7. Nothing in the STB's
devision suggested thar if the town had determined 1o regulate the length of time that
locomotives could idle in thal yard, o the fuel they could use, or the density of their smokestack
ertigsions that the ST would por have held such requirements equally preempred. The courts”
decisions applying Scction 10501(k) similarly make clear that such inveluntary regulalory
requirements would be preempied. See, ez, Vrilage of Ridgefield Park, 750 A 2d at 67
{precmpting locatity s eifort o enjoin allcged nuisance created by noise and air peifution from a
railroed maintenance facilily, including from idling locomotives); Rushing v, Kansas ity
Sunihern By | 194 F.Supp.2d 494, 500 {rejecting nuisance complaint direcled at alleged nuisance
created lcomotive bom blowing, myise of cars switching, and brakes screeching in rail yard);
Friberg, 267 F.3d at 443-444 ¢ preempting hoisance action and siate “ant-hlocking ™ law scoking
to regulate ampunt of tme tratns could block grade crassing); Chy of Plimoewth, 92 F.Supp. 24
2t 658-659 {rume},

Waxman suggests that the Second Circuit's recent Groes Mouniain decision stands for
the propasition that a “key precondition 1o preemption under the ICCTA™ js that the regulatory
action a2t issue “placed broad discretion i the hands of public officials to stop milroods titerally
m their wacks.™ (Waxman Memo at 10.) But the court in (Green Monrzain held nothing of the
sorl. Rather, the court agreed with the STB that preclearaies permitting requirements present the
casiest case- -they are precmpted per ve. 404 F.2d at 6544 {“[W]hat iz preempted here s the
peTmitling process itsclf, not the length or outcome of that process in particular ¢ascs."™) The
court specifically disclaimed any intention of deciding the question thut uther courts and the STR
have reached of when nuisance actions and other kinds of regulation of ongoing rail operations
are precmpted, ff al 643,

Waxman concludes that there is “some consensus in the caze law that, despite the broad
preemption language of the IUCTA, states and localities may adopt cnvironmental regulations
that do not rely on open-ended discretion, at least so long as they also do not substantiali ¥
interfere with the business of railroad operations™ {Waxman Memo at 10). Yet the cazes he cites
for that proposition {id at 10 n.%) do ot support it They deal either with nop-railroad
perations or operations that are not integrally related to rail transportation, The case Waxman
cites that is most on point, Jores v, Limon Pac. AR, 79 Cal. App. 4 1053 (2000}, in fact makes
clear that no “substantial interference™ with railrogd operations is required to (rigget
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saction 10501 (h) preemption, There, a homeowner alleged that railroad employees engage in
kom blowing and idling of locomotives solely for purposes of haressment. The court held tha g
triable izsue of fact exjsted whether there wag any transpariation purpose for the railroad s
activities. If there was any evidence that the hom biowing and locamotive idling was “in
furtherance of Union Pacific’s operations™ or “furthered Union Pacific’s eCUnomic interegls,”
then the homepwner's claim for damages was preempled by the ICCTA. /d at IIE1)

Nawi makes many of Lhe same analynical errors that Waxman does, He also
mischaracterizes fanes as 2 case that holds that “ICCTA does not preclude regulation .. of
idling that is not secessary for railroad operations.” (Nawi bemo at 17; conphasis added.y Bu
Jones does not hold that. As the court in Jgmes and other courts and the $TB have made clear,
the ICCTA does not give states, localities, or private citizens the prervgative to decide whai js
“necessary” for rail operations. They cannot decide whether it is “necessary” for o railvoad to
conduct their switching operations at night, tu blow homs and whistley gt high levels or for long
imervais, 1o idle locomotives for long periods, to block a road crossing for long periods, 1o allow
rail cars 1o crash together during switch yard operations, to build or expand a ¥ard in a residential
neighborhood or a lusling facility wver an aquifer, to Operdic a passing (rack where a highway is
Planned, o send hazardous materials traffic aver one fute rather than another, or any of the
other mytiad duy-to-day business decisione made by railroads in order to serve thejr shi Prer
CUSHIMICES. See, ¢.qr, Friberg 267 F.3d al A41-444; Vitlage of Ridgefield Park, 750 & 2 ot 67;
Rushing, 194 F.Supp.2d ar 500; City af Plmauth, 92 F.Supp.2d a1 658-659; Fiymn, 58 F Supp.2d
at 1 188-89; Vown of Aper, 2001 W 458685, Horough of Riverdale, 1999 WI. 71 5272 CSX
Tramsp | fnc. Per for Declaratory thder, 5T Fin. IH. No. B2, 2005 WL 584026 {served
March 14, 2003)  Under the 100 LA, it is the railroads® prerogativa to decide how tor condracy
their operations in their econemic interest and the eeonomic interest of theit customers. Jongs
held only that a property owner that claimed there was o rail transportation purpose {or the hom
blowing and idling at issse—that it was pure harassmenl—should have the Upportunity &0 prove
that claim.

MNawi, like Waxman, also leans heavily on a phrase putled From the middle of a SETteRce
in dictum in the Secund Cireuit's Cfreen Mowniain decision, {Mawi Mema m 17, Waxman
Memo at 10.) The complele sentence, with the phase in questio italicized, reads as toliows;
“Electtical, plumbing and Firc codes, direcr en vironmenta! regulations enacted for the protection
of the public health and safety, and other generally applicahle, non-discriminatory regulations
and permit reguirements would seem o withstand preemption.” $04 F 3d at 643, Nawi SUggests
that if ARB adopted regulations direcily restricting railroads” locomaotive opemations and fucling
requirements, thoss would be non-preernpted “direct environmental regulations enacked for the
protection of the public bealth and safety,” But that ignores the rest of the sentence, which
makes clear that only direct enviranmental regulations that are “gencrally applicable, non-
discrimingtory regulations,” |ike electrical, plumbing, and fire codes, or a generatly applicabie
anti-dumping ordinance like (hat suggest by the STH in Civles of Auburn gnd Kent, may
withstand proemption. A feguiation specifically directed al rajl locomotive and yard operations
‘s, by definition, neither gencraliy applicable not non-disciminatory. On the conlrary, jt
constitutes that kind of specifically applicable, disciminatory regulation that is at the core of
ICCTA preemption,
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The bottom line is that Nawi, Wexman, and Justice Reynosa are al] incomect when they
argue that ARB would not have confronted formidabie preemption problems ander the 1CCTA if
it had tried 1o adopt by reguiation the kinds of consiramnts ko which the railroads agreed in the
June 24 agreement after much negotiation. Since passage of the ICCTA, neither the STB nor the
courts have upheld regulatory efforts by a state or locality 1o dictatc to a railroad how it may
opeTate it locomotives of olher operations, Nawi's suggestion that “none of the program
elements would appear 10 interfere with rajlpad operations” (Nawi Memo al |7) ignores that the
raitroads will be required by the June 24 agreement to changs their opetations at many locations
throughout the state or face the penalites provided in the June 24 agrecment, Moreaver, they will
be required 10 incur spbstantial additional cost, not only under the low-sulfur fucling requirement
bur alse under the locomotive repair requirements and the myriad research and réporting
requirements created by the June 24 agreement, which they would net incor if they continued
operating the rilroad in their own economic imerest. Had ARR attempled 1o impose such
eXpensive pperating changes on the railroads involuntarily by regulation, there is little doubt
under Lhe law such regulations would be held to constitute interference with railroad OPETRTIONS
precmpted by the [CCTA.

1 (hher Basey for Freemption

Decanse most of the mil traific affected by the June 24 agreement is interstale rail traffic,
the requitemnents of the June 24 agreement cleady burden interstale commerce, and they Jo so
dirgeily, Waxman and Nawi scknowledge that the Commerce Clause of the Coonstitution and the
federal Locomotive Poile Tnspection Act would presmpi at least some of the requirements of the
tuine 24 agrectnent. (Waxman Meo m § 31 5; Nawi Memo al 1§-19.) They suggest that other
roquirements of the Jyne 24 Agreement, if adopted as regulations, would be upheld against a
Conunerce Clause challenge as permissible “incidental eftfects” under the test articytared in Pike
v Bruce Church, fac., 357 U8, 137, 142 (1970). They ignore the Supreme Court’s later
decision in Edgar v MITE Corp., 457 US. 624, 640 (1982), emphasizing thut cven facially
nendiseriminatory state or local regulatory action may be preetripted wider the ¢ rmmerce Clawe
if, as here, it "dircelly regulites,” as opposed “incidentally regulating,” inferstate Commarce,
See City of Plhymouth, 92 F.Supp. 2d at 659-63 (invalidating under Commerce (lause siaic law
regulating train operations af road intersections).

SCAQMT} suggesis thal federal precmption could be avoided under 3 *market
participant/municipal propristor™ theury where railroads operate in PRI DR propenty owned by
thet state or 4 municipality, B this theury depends heavily on the specific facts of a particular
case. ‘The courts have made clear that where a stale or locality imposes |ease or land use
conditiong for regulatory rather (han proprielary purposes, the “market participant/municipal
Proprielor™ exception to federn) preemplion does not apply. See, €. B, Sowih-Ceniral Timber
Development, fuc. v Wumnicke, 467 U5, 82, 9798 (1984) (refusing 1o apply market participant
exceplion 10 coniractual requirement thar surplus timber harvested From state land be processad
within state); Western Ol and Gus dsswc. v, Cary, 726 F.2d 1340, 1343 (9% Cir. 1984 (rejeching
State’s argument that 15 lease requirements for state-gWaed lidelands and submerged jands were
imimume from federal preemption undet market participant theory); i Tramsport Assec. v. ity
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Letters of Support

Public Officialsy/Agencies
Congressman Gary G. Miller

Bipartisan Letter from the California
Lepislature

City of Barstow

City of Industry

City of Roseville

San Joaquin Valley APCD

Janvary 2006
Scuth Bay Latino Chamber of

Commerce
Port of Oakland
Electro-Motive Diesel, Ing

October 2005
California Railroed Industry

Association of American Railroads

Calitornia Association of Port
Authorilics

Port of Oakiand
California Trade Coalition

Cilifornia Council for Environmentsai
and Ecotiomic Palance

Las Angeles Coumty Economic
Development Corporation

Harbor Association of Industry and
Commerce

Chris Becker & Associates
LTR Centrol Systems

Mational Railway Equipment
{Company

RailPower
General Electric
City of Industry

Pagific Merchani Shipping
Associalion

Los Angeles Area Chamber of
Commerce

Central City Association

California Shortline Railroad
Association

Electro-Motive Diesel, Inc
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GARY . MILLEK
I‘Hhhﬂ.ﬂu.ﬂ-t “m&“ﬁ'li
ALEETANT WHAF AT LARGE Fax. 0 00l
CEMMITTEE DM FNANCLL SERYCES T B4R LARBRT Moar, Siare 148
- UMITED STATES ;ﬁn hh;q
Tt ORT AT HOUSE OF REPRESENTATIVES '
) oo CXLTin
BETIEA AM T 17 MRl i (T4, A
BLILDmG A ﬂmﬂuﬂ?m U'E:lﬂbﬂ' 2'5. E{H}S LLER T T
Ms. Barbara Riordan
[nterim Chair
Califomis At Resaources Board
1001 T Stresy
Sacrainentn, T4 95K14
Dear Mx. Riprdan-

Burlington Northern Sanda Fr Railway Company (BNEF) o reduce by 20 Petoent, Mcomotive
diese! emisions pear raj) yarda. Iurge ratification of this Lportant apreement.

Over the past several years, the milroads have been 5 unique parmer with California in their
willingress 1 enier into eoforceable and transparent Agmements W reduce emissions from
locomotives and el aperations.  Because [P snd BNSF operate in aver 30 local air quatity
districls, one air Quadsty standard for reduc ty pollution is needed on 3 statpwide level, This MOTT
will help promaote & consistent regulation thet will prevent kcomolives Fom having to comply with

agreementz, such ns this, will help improve the cnvironment and quality of life of all Scutherm
Califomig compumitjes.

More then 30 traing mavel threugh my district each day, with rl rafic expected Mo increase
0 135 per day by the: year 2020. Wiike the use of Southern Celifornia rail corridors jo critical to

I commend CARK for oreating an inoovatjve opportunily W join ih g public-privaie
parthership (o improve mir quality in Southern California, [ lock Forward 1o withg with you o
efisure thiz imporan agresren: e be implanentad et the bengfit of owr local communities.

Sincemly,

S AV

GARY i MILLER
Member of Comgress

mhmm



CALIFORNIA LEGISLATIIRE

TTATE CAPITGE
¢ *1014
October 20, 2005
Barharz Riordan
Interitn Chair, Califomin Air Resources Board
103 1 Strect
Sactamenio, CA 95814
Dear Mg, Riordan:

The very nature of negatiating publicprivate agrecments does ot iend itself 1o a public
setting. Howewver, given the recen; public outcry stemming from this agreemncot, Ihe
ARB Board's recent resolution hey siruck a happy medium: al| future agreements will be

While some have argued that the termination clause is ovetly broad, this clanse allows
the railmads to have consisient, ptatewide regulation. A myriad of fuc] standards, idling
standards, and smoke enforcement standards in keveral Air Districts that all applied to a
sngle locomotive ag it mmoved through 1he state would prechide eficiant opxrdtions. This
arrengement could cause more conlainers io be moved via trucks - adding to Congestion
on our riuds aod increasing sir poliution.

reguleting railroads. The next thive years wili see tangible air quality benefits achjeved
acroas the state — ot 1 lengthy courtroom battle. Thess reel benefits outweiph the legal
questions sd achieve he goal many actoss the state atc stiriving for: cleaner air now,



preempted industries and the State can uge to quickly achieve significan: environmenta|
and community benefits,
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e Catherine Witherspoon
Tery Taminne
Deamis Albiani



From the Desk of LAWERENCE E. DALE
220 E. ML View Street, Hariow, CA 03311
TE0-255-5 M3 T60-2 564477 ()

January 27, 2006

Robert F. Sawyer

Chairmgn

Calikwrua Aur Resoyrces Board
1007 | Strewed

Sacraranie, CA #5514

Dear Or. Sawyas

' writing b suppoet the Memarandum of Understanding (MOU) entered int by the California Alr
Rescurcas Board (CARB) and Union Pacific Rakmad Company and BNSF Railway Company.

A% Mayor of the City of Barstow, | haye wurked with BNSF miroad ovar the past e years on a
varaly of propects. | hawe found them to be good corporals cilizens. ag well 28 cooparative and

trustworthy parmers. The stalfx fanuary 13, 2006 staff rapor! clisardy demonstrates te banafits
of the MOU and | urge the Board o keave the agreement in placa at your beaning koday.

Spedifically, oved tha past six monthe the railreads have accomplishad the follpwng:
*  Submatted shudy plne for heatth risk assessments at deslgnated yamls

*  Limited nonessential lkocomodive idlng b B0 minutes and instaled or ordaned required
Kling devices

*  Provided an update on the diesed particulate filter technokogy and pilkol program
+  Fronwsded 1-800 numbers o commanities to report idling o smoking kcomotives

»  Conducted tmeinings to inform staff how fo impiement the new ant-ding and wsible
BIrmigEion regquinemeants

+  Provided Yisible Emisslon and Idling Coordinators al sach designated rail yard

" urammmmﬂmmsmmmmmdmmmmm e icrigrtio
il yards

+  Held or schadulsd community meetings ower 50% of he designeted yarms it drscuss
party 2cHons o reduce emissions

v Drafted progeam review and inspacton prosoooks

= Anncurcsd plard to acquire over FO new iow-emission switch locomotives for ogeration
W L Lua Angeles Bamin n 2006 and 2007 This represents 50% of he low HP units



curmraly in uwee in the basin and in comibination with local othar kacomittive emission
thalegies already in pace provide owar a 90% reduction in NOwx and diesel PM amssions
comparad b the unids aready in pace.

The termnination clause is assankss in ensure congistent stalemnde reguiglion and to Svold a
paichwork of regulations  Staf! and the railmads have fulfilled tha CARE Boand's QOctober request
ard have claribad s kermingtion clause o ensura all parbes undersland this impartant padt of
tha MOL).

Tha CARE Board shoukd isave the MOL in affect 58 it achierras 20% reduction in lccomoms PM
amssions sletewide that coult not be required by any other regulatory sgency in Califomis and
establishes a community based process to ravsaw further eductions. The Sity of Barstow hes
ore of the designated yards in aur City [ heel that Ine agreemenl is good for our ity and will be
an asset lu Goslow's residents. As direct beneficianes of s agrmeement, | look forward I
warking with CARE on kmplamantng this Innavalive agresrment.

Regards,

LAWRENCE E. DALE
Mayor, City of Barstow
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CITY OF INDUSTRY

Moqrpomtad Jung 10 IBET

Ouinber 27, 2005

Ms. Barbara Riordan

inberim Chairman

Calffornia Ak Resources Boand
1M | Sirest

Sacramento, CA 95814

Daar Ms. Rlordan:

City of Industry (City] supports the mcsnt Momovandwm of Undarstanding (MOLI
enterad Into by the Catfomia Air Resourses Board {CARB) and Undon Pacific Raliroad
Company and BNSF Railway Company.

ARB st=ff haz shown initiative ang feadership by collaborathvely addressing goods
movemant [saves and crealing a slatewide salyiion fo reduea rafl yard smissions by 20
percent over the next threa years. The ralircads are = kay componant of the Califomia
Goonomy and thie sgreement achieves Important reductions in alr amizsions, withoyt
harming rai’s economie compelitivanaas.  Additicnally, given fedaral lswa that presmpt
state and local authortty ovar raliroads, a voluntary public/private Agraemant wae the
quickest method to achieve thess mportant smisskon reductions and avaid coelly and
profracted liigation,

The City views voluntary Rgreements, such as the CARE/Rzl MOU as an Important way
for fedetally presmpled indyustrias and the Stete to achlave mutuslly beneficls goals.
Without thiz key todl, the slate wil not ba able ko negotiate tangitde environmental and
agcial mprovamants. :

Laolly, the termination clause is assential ko ensure conslelent statewide regulation and
to avoid o patchwaork of regulations that could Potentialty discourage the use of ral by
creating bamars to efficiant Dperation:.

* Pax {625) 06 AR



Ms. Barbara Riordan
October 27, 2005
Page Two

A8 you know, rall b the moat enviormantally saund way to move goos and ks e key
component of the goods movement syatem the within Callfomla and thorough aut the

nation. The Cly supports the ARBS efforts to ensure afficiert, smvimnmentally sound
trensportation of

E

Crarvid Parez
Mayor

DP:MMN:cg
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=ity Councll
317 Varen Strast
Raswvibe, Colllornie $547 02549

Oclobar 26, 2005

Barbara Riordan,

Intanirn Chair

Califoria Air Resources Board
1001 | Streat

Sacramenta, CA 95814

Dear Ma. Riordan:

farafronl,

APCD, U.P. has committed ko:

area; and

Gina Garboling
Mayar

On bahelf of the City of Raseville, | am
Union Pacific Railread and governmant

As you know, Rosaville is a rapidly growing cry, with
proximity to the JR. Davis Rail Yard, Recant develo
Irving and conducting business and recreational
popuiation, and as formation has bacoms ovai
Study, concerns about patential health riske

The City commends the leading role
County Air Polkfion Control Disk
mitigaticn and ai moniloring programs to address public heallh risks.

+  reducing diszel particukate emissiong

total reduction of twanty-fve parcant
«  Mentifying specific cortral measures,
= conribubing $150,000 for granis for d

» working with the APCD o davel
exhaust in the Resevills railyard (this effodt ia already in progress).

e 2od 5200 o Fae 9147840175

SUBJECT: Statewide and Local Emission Reduction Efforts

= TOOH16.774.5290

op and implement a monitoning plan

The City will continue to suppord these, and almilar sffors to reducs &
will ultimately improve tha qualkty of ite for the rasidents of Rosaville,

pleasoed io offer suppor for collaborative sfforts batween
antities, to reduce smissions at rall yards.

residences and businessas already in closa
pient ha s added (o the number of residents
Bchivitios near the rail yard, with the increasing
labde through resources such as tha ARB Rall Yard
from dissel emigsions have been brotght o the

that Uinion Pacific Ralroad hes taken 1o team with the Placer
it to address locomclive ermissions vig impamentalion of
in its agresment wilh the

by a minitmum of 10% over the next threg yvears (for a
smoe tha yasr 2000);

and regating annuzily on the progress;

iesal particuiate amission reduction in the Rosevilla

miggiong at the raityard, that
as wall as sumoundicg areas.

whs el 2000

It evaluate diesal
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San Joaquin Valley
Follution Control District

January 24, 2006

Cr. Eobert Sawyer

Charr, Califarnia Air Resources Board
Cahfornia Air Resources Boand

P.O. Box 2815

Sacramenta, CA 55812

Cwar Or. Sawyer:

The San Joaquin Valkley Air Basm (Walley) faces sigrificant air
gualily challenges thal raquire the timely reduction of emissions
from all sgurces inorder to protecl the keslth and welfare of Yaley
ragidents and to acheve the state and federal ambient air quality
standaids. The poliwtion reduchion agresmeant thal trwe 2ar
Regources Board (ARB) entered into with the Umipn FPacific
Railrgasd (LIF} and tha Burlington Morthem and Sanla Fe Ralway
{BHSF) provides nagassary and tmaly amission reductions from
locamolives. Given the uncertainly of tha aulhority of slate and
local agencies (o regulfale locomaotives, a regulatory appiaach
would fikedy result in the emisslons reductions being unpertaln, and
at @ minhmum, resdlt In slgnificant delays in implementation due to

legal challenges.

The San Joaguin veley Air Pollution Contrgl Distrlal (District}
raized a numbe of cancams with the inital poliution reduchkon
agreement. Cur cobeams Included District paricipation in the
enfercement of the Vigible Emisslon Reduclion and Repair
Frogram, Cistrict parfcipabon in the Assessrnsnt of Toxe A
Conlarminants from Designeted Calfforvia Rad Yards and Ine
potental for canduclng additenal analysis on other rail facilities,
and finally the potental for the unnecessacy triggering of the
Retease from Ohiigalion provision of the agresrnsel. [0 oUr review
of Iha darificabons to the agresement, coninuing discussions wilh
AREB and the impacted rairoads, and a review of a Oraft
Irnplerrentalion Protecol with BMSF and UF 1he Disingt is sabisfied
that our concerns have beaen addressed and the District supports

the Poliviion Reduclion Agreemant.



tr RAaobard Sawyer

Janusry 4. 2006
Fage &

Embssion reductions from faderal sourcas continue Io be important in the alley.
If ARB chooses nol to pussus wmissions reductions from railroads hrough a
voluntary agreemenl, or if the voluntary agreement is invalidated through the
Raleasa from Chiligation provision, 1he District would suppon tha establishiment of
a broad based coglition (o soek necessary authonty to pursue additionat
reductions from loeomolives through a regulatony process.

Sincerely,

'
!{_/;i'-":?“_ar |:'i%,7l/z".:#:ff..‘__“f
Dawid L. Crow

Executiva Director/APCO

CC: Catheane Wilkerspaon, Exacutive Officer
Calforma far Reacurces Board

SIVAPCE Governing Board
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South Bay Latinoe Chamber of Commerce
Californin Nov-Profit Corporation
PO. Pox 45139]
Los Angeles, CA 90045
{0 675-2558
Jauacy 20, 2006

Robert F. Sawyer

Chrmoan

Californin Aw Resourcres Boand
1001 [ Sireet
Saormmeitn, CA $5814

The Sauth Bay Latine Chamber of Commorce (SBLOC) cumitly with
over 300 mombery throughowt the promter Loz Anpcles region, wishes to
EXpress its Lapport for te recenl Memortndum: of Undorstand|ng (MO )
catered into by the California Air Roymnes Board (CARB) wad Union
Facific Radlrosd Compeny and BNSF Railvay Coorpmny.

SRILCC believe the: stonomic mnd heath wpacts of this MOL wil)
improwe the quality of lisc for tousands of residents and businesses in the
yreader Lo Angodos region. SBELOC mocpaizes that the WM will mduce
spproximately 20 pevcent over the: next three pesyy.

vammnﬁnhWHﬂu.mﬂuhuvdﬁ:
0 mohieve: mutualty bencficiel resulty with fedevally preempoed industries.
As wn sdwocue for small end roodiee sirs buasinesses throughout tee Los
Angeles region, SBLOC rocognizes that vail is the most «fficicot snd
mﬁmmﬂhmﬂmﬂufﬂugﬂmmm
Culifornia and throughout the nation. '

SBLCT foritwr bedievcy it the sermination clnise i3 vitel to ensums
cotetifient smtewide rmynletion snd to swoid a owititude of regubstions ta
My protentially cramie barriers wKl inefficicnics in mil sod Seoaghout He
goody movoent sysm.

snmc_m CARB for their leadership in ersuring the efficiont
and envirommentaly soond trensportation of goods themghoot Califords,

=
Mr. Candy Saeny

Fresident & CEOD
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Dr. Bobert F, Sawyer
Chauman

Californin Ajr Besomoees Board
100G I Streel

Szcramemte, CA 95814

Dwoar Dir, Sawyer:

On behalf of the Port of Gaidand, T would like to reitrate our support for the Memgrandum of
Understanding (MOLU) entered inbo by the California Air Pesowurces Bosrd {CARB} snd Union Pacific
Railroad Comprny and BNSF Railway Company. The staff's Jaouary 13, 2006 staff report cleary
demonsirates the benefits of the MOU and the Port urges the Board (o lcave the agreement in placs at your
hearmg today.

Specifically, over the past six mocths the rilroads have accomplished the foliowing:

Submitted sbady plans for beaith risk asscasments at designated yards

Limiled nonessential locomotive idling ko 60 minutes and insialled or crdered required idling devices
Provided an update on the diese] particulate filter techoalogy and pulol program

Provided |-§00 numbers to commurities to report idling or smoking locomatives

Conducted trzinings to infiem swff how to implkement the new anti-idlmg and visible emission
requircmenls

Provided Visible Emissicn and 1dling Coordinators at each desigmated rail yard

Conducted early reviews of possible shert tam action o mehwee emission at degignated rafl yands
Held ot schoduled community meetings at over 50% of the designated yards e discuss carly actions
to reduce emissions

* Draftcd program review and inspection protocols

The CARB Board should leave the MOU in effect as il achicves 20% reduction in locomotive PM emissinas
stalewide that could aod be required by any other regulalory agency in California and esuablishes 2
cotipaumity based process to review further reductbons. Both railmads move teight inbo and out of pear
dock yards in the heart of the Poqt fecilitiss. Umbon Pacific's Railpan-Oukland vard is a designated yard
under te: MOU. As direct bencficiaries of this agreement, the Port Tooks forwand to working with CARB
and the railroads to implapent this intgvative agreement.

E & & 4 @

" W

Sitcerely,

- = R . —
Gerald M. Servend
[Htector of Engineeing

530 Waker Gtreat = Jacklondon Square m PO BoxiDed w Caklnd, Crbiomis SdE0-—20064
Telaphane: (510} 627-1700 &  Facsimile: (510) 627-1828 m Web Page: www, portodoaidand com



ELEcTROMOTIVE

930 West 55 Sireet
Lacinge, IL 60525 UsA

Tel: TORIRT.Z62]
Fae: T08-387-3 723
mertha. lena @ midessls com

Junuary 27, 2006

Dr. Robert 1. Sawyer

L hairman

Califomia Aur Resources Poard
1001 1 Sarect

Sacramento, CA 95814

Dear Th. Sawyer:

Electri-Malive Licscl, [oc. (EMD) supports the railyard Memorandum of 1 nderstanding
(MO cotered into by the California Air Resources Board {CAKB) with Union Pacific
Railroad Company and BNSF Railway Company. We swrongly unge: the Board to support
(b contioucd implementation of the MO at the heating on Friday, Junuary 27, 2006,

The Class 1 railroads operating in Califoenia have demonstrated their commilment te
reducing emissions statewide xod nutionally. Specifically, the railroads have:

Purchased from MY in 2005 |15 line-haut freight lacomolives conforming to
FPA Tier 2 emissions siandards, and have ordeved an additianal |70 w be
delivered in 2006.

Increased the use of low-sulfur fuel in Califormia

Submbited shody plans for health risk assessments at desipnaled yards.

Limited nonessential locomotive idling to 60 mimues awd installed or ordered
required idling devices,

Decided to continue the diesel particulate filter technology and pilol program and
preryickesd snupdaie,

Pruvided 1-800 numbers to communitics to roport idling or smoking locemotives.
Conductled maining sessions to infoom atall how to implement the oew anti-idling
and visiblc emission reyuircmomis.

Prpvided Visible Emission and [dling Coordinators al each designated rail yard.,
Conducted carly revicws of possible short-tenm action 1o reduce emission al
disipnated rail yards.

Held or scheduled community meelings concerning over 50% uf the designated
vards to discuss early actions (o reduce emissions.

Drafied program review and inspection protocols.

Antwnnced pluns to acqguire over 70 new low-crmisyion switch locomotives for
aperation in the Los Angeles basin in 2006 and 2007, These will replace 50 per
eent of the low borsepower units in the basin and in combination with other



Eleciro-Mative Libearl Inc
T West 55% Streed
LaGrange, [L #1525 US54

locomotive emissions stralepies abready in place will provide 2 more than 90 per
cenl reduetion in mitrogen caides and diese] parficulate cmissions.

Electro-Motive has suppontcd our railroad customers in these ermissions reductions, aml
will continue 1o do sa. Our elTorts imelade:

& The commitirent of signifiesml resoumes Lo emassons teduction. We have
developed lecomotive cngines to meet EPA Tier 4, Tier 1, and most recently Tier
2 standurds, Our development efforts continue in anticipation of future standard
Tiers,

= Active enpapement with EPA Assessment and Standards Division in development
of the next Tiars of standardy.

*  Investigation of re-engining possibilities of existing low-powered switching and
branch tine lucomotives with cngines meeting Tier 2 standards, in suppuort ol
CUSEONER FEQuiretehty.

Llectro-Motive views voluntary agrecments, such as the CARB/Rail MOL as an
impertanl way for lederzlly preempied industries and the Stade by schicve muatually
benwficial guals. Without this key Lool, the state will ot be able 10 repotiate wngibic
envirnmental and social improvements.

Additionally, the termination clawse ix essentizl W ensue consistent statewide regulation
ard to avoid a patchwork of regulations that vould poteotially discourape the use of rail,
currently the most environmemally fricndly way lo move freight, by creating barriers to
cHficient operations. Stafl and the railroads have fulfilled the Air Resouress Board s
{ctober requeat and have clarifiead the emmination clausc to ensure sl parties understand
this important part of (he MOL,

Rail iz a key compenem of the goods movement systemn within Califormia and throughout
the nation. Electro-Motive supports CARBs efforts to casure cfficicnt, environmentally
sound transportation of goods. We eneourage your Boatd W conlinue implementing the
BEECAMENL.

Regards,

Moartha A, Lenz
Mhirector, Engine and Engine Systemns Lesign
Flectro-Maotive Dicacl | nc.,

oot Lon Andreont - Califortia Air Besources Poard
[Lanny Schmid UPRE
Darcy Wheeles - Califirnia Environmental Associales



THE CALIFORNIA RAILROAD INDUSTRY
EE———

(ciober 27, 2005

Barhars Riordan

Inlerim Chadr

Califomia Air Resources Board
101 | Street

Sacramento, CA 95514

Dear Ms, Biordan:
RE: Comwcnty on the 2005 C ARBRail MO

Thank you for the Opportunity 1o prescot our views regigding the Memorandum of
Understanding between the Air Resources Board, the BNSF Railway and the Union
Pacific Railroad Company that becune cflective on June 30, 2005, The railroads
together have voluntarily commitied to spend abour $30 million over the next three vears
to carry out the provisions of the MOU. This MOU, together with the 1998 South Couest
Fleet Average MOU, remains al the forcfromt of innovative public/private parmerships in
the natkon.

Below, we wmch upun several issnes that we believe are exsential to undkerstanding the
public health and environmental benefits of the MOL

Chverview

#  Thiz MOU is a voluntary agreement between the parties thut brings about a 20%%
reduction over the nexi three years in particulate emissions from rail vatyls
throuphout Californis,

*  The 2005 MOU tnvites, for the first time, all stakcholders i come together oy
dizcnss longer-term emissions neductions techoologics that might be applied to
locomotives in the fultre,

*  The MOU addresses [ederatly preempied sourves. The only way the State could
address preempted subjects was through this voluntary agreement that was
achicved by the CARD/Railroad negotiations. _

The reductions sachizved by the MO are larger and ecour sovmer than could haye

been required by any California state, local regulatory, or legizlaive body, By using a

conperative approach, California hag avoided implementation delays due t0 disputes

BNSF Bailwny Company W 216-448-4085
Tiwion Pacific Raltroad Company B916-442-2800



Lettar to Barbara Rigrdim
Comments on CARB/Rail MOTT
Ootobet 27, 2005

aver the Stale and District’s legal authority. By adupting a uniform statewide
approach, California has also avoided a patchwork of controls that would drive poods
novement away firom rail and onty the highways.

ARB’s aclions have been publizly reviewed and approved by EPA under three
Administrations.

Specific MQLT Outconies

devices. This iz in addition 1o the 2,700 interstate unjis alrcady equipped with

California that InComorak: these devices in their design. By 2010, viruslly a||
locomotives operating in California will be equipped with such deviees, W are
not aware of any other soprue category that has volunteered 1o install — or has
been required o install - mrtomatic st-down deviees to minjmize ulling of al]
uiuts based in Cajifornia. In fact, the rajlroads have cottimitbed Iy have gl
locomolives that are equipped with aulomatic shut down devicos, nol just those
captive in Califormnia, to Kmit dheir idling time 10 15 toinyres.

By January 2007, al leax BPa of all fue) pumped in Califumia wil] be lowe-ay A
Al This provision will achjeve reductions six years eariier thag Tequired by
lederal regulation.

Al least 99% of al| lucomatives wi] comply with siingent snoke regulations,
This performance-based reduirement is Iar mope stringent than any vther mobile
foires category has commilted in achigve,

Al 15 majoe rail yards throughout Califernia, the railruads will provide i detailed
emisaion inventory for the healgi risk asscssments that will he developed by
CARB. This process is promised on the successful program that CARRB
conducted a2 UP's Roseville facility. No other ransportation or distributjon
SQurce category has committed to warry sut ARH-approved Hak assessments ar al]
of their major facilitics in Califomig am) o expiore how niaks can besi be reduced
from these distribution cengers,

fact. we believe there is more meaningfil public participating prirvided by the
2005 MOL! than would be fequired by the South Coast Ajr CQuaiity Managemeni
District’s recent Regulation 3503,
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Letter 10 Barbara Riordan
Comments on CARRB/Rail MOLU
Ohctober 27, 2005

* It ARB staff wiil convene incelings at least twao times o year with
represtniatives of (he railroads, Jocal air districts, and comm ity proups, to
discuss eptions for long-term reductivns From locomotives, especially reductions
that might come about from the ULS. Frvironmenta] Protection Agency’s
rilcmaking for Tier 3 cmissions standards. No other mobile souree in Celifomia
has committed o such a broad-based commurnity dialogus.

Lligibility for Myver Fundy to Carry Ot Prygvisions of e MO

Some: parties have expresscd concern that under the MO the ruilroads could apply jor
Moyer funds to insiall smomatic idling devices, For ibe record, the railroads have o
inlenticn to apply for Moyer fands for this purpose, We do believe, however, projects
that would accclerate the health and snvironmental benedits by the use of innovative
techinologies, such a5 Green Goals or Generator Set Swatchers, should be cligible for
cunsideration for Moyer lunds. Scveral Jocal Districts already have eonsidered and
appreved Moyer funds lo expedite the benefitg ffom such cmetging techiologies.

Limiiegt Release Clause

Section 1 1{¢) of the MOT) contams 3 provision titled “Retease from Ob) iganoens of this
Agreement.” The SCAOMD and others have called this provizion a “poison pill” and
have calkad for the removal of thiy clase fram the MOU. This clause cannot and shouldd
rot be removed for several reasons,

The Relewse clause was negotiated as a reasonable comproinise to broader precmptive
activn by the ARB. The purpesc of the Release clause i clearly slated in the first
SrNtCTICe:

“The parties apree fhal the Panicipating Railroads shall not be required 1 comply
with ntore than ome agresment, regulation, staiate or other roquirement t meet the swne
#oal of any Program [lement contained in this Agreement, , , .

A single, unifarm statewide MO provides statewide benefils while avoiding duplicative,
rltiple, and conflicting requirements,

The ARB is the oniy entily that can provide statewide regulations—local air districes
cannot ensure the necessary consistency. The 2005 MOU requircmenls were agreed 1o
by the railroads because they eold be complied within the cuntexy of a nallonwide
railroad aystem regulated nationally. Local air district repulations wouid vndermine the
2005 MOUY's premise and an efficient railroad network.
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Letter Lo Barbara Riordan
Commenis on CARB/Rail MO
October 27, 2005

L gociugion
Both railroads appreceate the opperfunity to provide comments on the 2005 statewide Tail
yard MOU. Taken together, compliance with the elements of this new, innovative MOL

will provide immediate reductions of particulate matter for people who live near and
adjacent 1o railyards (throughout California,

Sincerely,

Kirk Marckwald
on behall of the Cafifornia Railroad Indusiry

ce: Catherine Witherspoon



ASHOCTATION OF AMBRICSAHM RAILROALDS
Law Dapartment
B0 F Stresk, H.W.
¥ashington, D.C. 200601-1584

#ichuel J, Rusk Phionz: {202 539-2503
Arsovate 1 reneral Counget Fx: | MX) §39-1B5%
E-Muafl: mrushigaar.ory

October 27, 20035

Privilgzed angd Confidential

Ms. Barbara Riordan, Tnierim Chairman
Members of the Califoria Air Resourres Boacd
M. Catherine Witherspoon, Execytive Officer
| 0K T Street

PO Box 2815

sacramente, CA 958 12-2815

Rer  Public Meeting to Consider Mublic Comment on the ARB/Railroad Statewide
Agrecment for » Particulate Emissions Reduction Program st California Rail
Yards, Estered lute on June 24, 2008, sndd to Take Action us Appropriate —
Air Resources Board Agenda 1tems 05-9-1 -- O tober 27, 2005

Dear Ms. Riordan, Members of the ARD and Ms. Witherspoon:

The Association of American Railroads (AAR} represents the major North American
raillenads, which account for the vase majerity of rail mileage, employecs, and revenue in Canada,
Mexico, and the United States. The AAR sy pports the ARB Siaff Recommendation on
page ES-12 of the October 13, 2005 staff report.

The June 24, 2005 statewide agreement makes real progress Wwwards reducing emissions
from rail yards thronghout Califirmia. | directly responds to community concems about yard
operations statewide and provides an innovative, unique framewnrk for working cooperatively
with communities and local districts throughout the suate, Tt could ooty have been accomplishod
A% aresull of a progressive partnership between the ARB and our major Califormia members, the
Union Pacific Railrond Company and the BNSEF Bailway Company. It reflects the UPRR s and
BNSF's continuing ard substantial commitment to invest in clean air for California
communitics.
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Ms. Barbara Riordan, Chair

hMembers of the Califomia Air Resources Board
Ms. Catherine Witherspoon, Executive Officer
October 27, 2005

Page 2

As the state observed in recent goods movernent initimtives, rai] is the maost
environmentally friendly rocthod of transposting freight. Orwver the past several years, both the
UFRR and BNSF have made significant progress in modifying their California operations to
reduce emissions. The June 24 agreement with ARB will build upen this progress - including
what we arc leaming (rom the risk assessment process that UPRR. and BNSF are curmently
undertaking - to maintain the raitroads’ role as an covironmental leader in the transportation
iedustry,

Reductivns of the magnitude provided in the Tune 24 agrecment will certainly be cosily
and difficult to achieve. A patchwork of local or state regulations throughow California would
interfere with sailroad operations al the same time encauraging time-consuming and costhy
litigativn. The June 24 agreement establishes a consistent and uniform statewide programn,

I is undoranate that the South Coast AUMD cpposss the June 24 agrecment. 11 js
imponiant W rementber that the Calitornia freight railroads and the ARB stoff fashioned the
Tune 29 agreement 1o achisve reductions statewide while avoiding a modal shift to on-road and
an-highway transport and rerouling of trains through ¢ven more communities. The state
unddurstands and respects the imerasts of these communiies througheoaet Califoria.

To be ¢lear

I. Federal law preempts the kinds of measures in the June 24 sgreement and
SCAQMD regulatings.

Both ARB =taff and the Filroads have cxchanged views about the
applicable federal baws and huve agreed that dispuies about the scope of federad
preemplion afe nel productive. The June 24 agreemenl is designed to avoid such
disputes and a lengtlhy resolution throwgh litigation.

By coutrast, SCAQMD commissioned three lepal memoranda as part of its
comments to the ARB concerning the June 24 agreement. AAR has roviewed
those memaranda prepared by former Justice Cruz Reynuso, S=th Waxman and
David Nawi, The AAR submits that SCAIMD s three legal memorandy are
substantially incorrect and inconsistent.  For the record, attached in Exhibit A is a
bricf outline of several reasons why they are incotrect, These thres memoranda
Contain many errory.

For any agency to adopt regulitivns based on BCAQMIY s legal analyses
can substantially harin California’s air quality programs. 1n one recenl cxample,
SCAQMD's decisively lost the EMA case invulving its in fAect rufes in the U8,
Supreme Court (see Engine Mfs Ass 'nv. South Coast Alr (Meiality AMonit. Dist

A6 234w



Ms. Barbara Riordan, Chajr

Members of the California Air Resources Board
Ms. Caiherite Witherspoon, Executive Officer
October 27, 25

Page 3
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541 LLS. 246 (2004)). That 8-1 opinien clearly recognized and affirmed the intent
of Congress to establish a national program governing emissions lrom mobile
sources including wucks, buses, and cars. Since the preemplion contained in the
tederal Clean Air Act is even stronger for locomaotives than fior trucks, buses, and
cars, (he SCAQMD rail regulatory program creates continuing legal uncerlainty al
best,

SCAQMD did not 4sk Tustice Reynosy., Wanman, or Nawi ko addregs the
iogality of the even more disruptive permitting and vperational requirerments that
SCAQMD has started 10 impose on the railroads theough districl regulation.
Given the weakness of their legal argument thal ARDB could have adopted the
requirements of the June 24 agreement by regulation, there i5 no creyible
argment thal the furthet involuntary regulatury constraints that SCAQMP has
proposed could avoid federal preemption. AR should reject SCAQMD 5
suggestion that ARB withdtaw from the June 24 agrecment in order (0 permit
SCAQMD 1o apply its 0wn requirernents, which cannot withstand serufiny under
federal law,

The railroads cannot aprec hoth o a statewide rujt yvard program and #o
loeal controls.

The Oclober 13 ARE stall repont correctly coneludes that the ra brouds
wonld rot have entered the June 24 agreement that could obligate them te two
overlapping and inconsistent methods of control, Given the nomber of Program
Elements in the June 24 agreeinent, the number of mil yards, und the numbcr of
lecal districts andd other interestad apgenvies, the number of patentially overlapping
requirements is potentially much larger than (wo. s more fike rvo hundred. I's
obvions that transport by rail would he disrpled if railroads were ever subjeci 1o
anch a patchwork of Jocal connls.

The railroads made serious concessions in the June 24 agreement, just ay
they did in the 1998 MOU that has provided and continues to provide sigailicant
cmissions benefits (o the SCAQMD and the state. From the ralrvads” standpoint,
there is no point in their making such concessions if the stale, a Iocal zir distriet or
other local agencies can make an end mn around the Tune 24 wgreement by
adapting additional or paralicl regulatory requirements, That is why both the
1998 MOU and the June 24 agrecment conlain release clagses permitting the
tailroads to withdraw from those agrecments if another authority adopts or
atlempts (o enforce roquirements on the same subject.



M3, Barbara Riordan, Chair

Members of the California Air Resources Roard
Ms. Catherine Witherspoon, Excowtive Officer
Otober 27, 2005
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SCAQMD complains in its comments that the release clause will preclude
it ¢lforts to adopt its awn rules ebout railroad vperalions, including locomotive
idling, end will inhibit i1z desirc (o prosecine local “ouisance™ cases against
railroads. But SCAQMD's own efforts 10 restrict the rajiroads’ operalions,
whether through rules directly restricting those operations or through penalties
imposed i “nuisance” proseculions, are clearly preempted by federal Jaw, and
alsa impermissibly infringe on ARB’s jurisdiction as a matier of state law. It
SCAQMD is precluded by the release provision from making such rogue
regulatory etforts, that is just as it should be. Al SCAUMD |nses is the
UpPOrUnilY lo engage in Litigation aboul its overreaching regulatory efforts, while
the state gains Important concessions that it could not have ehtained without the
raifroads’ inpovadve and voluntary agroement,

3. AAR. and its membery oppose a local patchwork of ruit ¥ard or railroad
regulation throughout Californis.

AAR and its inerbers opposed the SCAQMD's recent adoplion of
Rule 3303 “Emissions nventory and Diesel Related Risk Assessment foor Rl
Yards" and eppiose SCAQMIY s entire Regulativn XXXV package of rail vary)
and locomotive regutations. The SCAQMD rules inkerfere with magior elements
are covered hy the June 24 satewide agrecment with ARB. The SCAQMD ruling
package is not only preempred but is also technjcaily deficient. exireme,
infeasible, and wasteful, The railroads paricipated fully in the SCAQMD
rulemaking process and will conlinue to do so to atlempt o enlist thetr
cooperalion in the statewide program established in the Tupe 24 agrecmem.

I locai districts, like SCAQMD, and other local AECNCIes were tn be fce
o pass such regulations, we would be tefl with a pelchwork quilt of loval laws
that could make it impossible to ship goods by mil from where they are produced
or imparted to whers they are necded or exported. The adverse effect on the
national, interstate rail network, on the national and California economies and
especially on the Ports of 1,05 Angeles, L.ong Beach, San Dicgo and Oakland
would be severe both environmentally and economicat] 3.

L L B

For all these reasons, the AAR supports the June 24 agreement and urges the ARB Board
to ratify it

Ihe AAR plso supports the ciher ARB staff recommendations, namely:

(LI Ty R AT



Ms. Barbara Riordan, Chair
Members of the Califomia Air Resources Board

Ms. Catherine Witherspoon, Executive Officer
October 27, 2003

Page 5

. The railroads are ready and witling 1o work with the ARB stalf to clarify tenos in
the June 24 agreement.

» The railroads support reports 1o the ARB Board pericdically un DIORress in
implementing the program elements of the June 24 agreement.

- The railroads support an assessment of the cfforts to work with conrnunities,
local and districts, am other interasted stafeholders.

AAR and its members are committed 1o successfully implementing the June 24

agreement. On behalf of our members, we respectiully request the ARB Board 1o direct the
ARB staff 10 continue to implement the Tune 24 agreement

Yery Iruly yours,

Picheid Rk

Michael J. Rush, Esy.

(R Mark Stchly {BNSF)
Lanny Schmid (I/PRR)
Russell Light, Esq. {BNEF)
David Young, E=q. {ITPRR)
Michael R. Bar, Esy. (Pillsbury, Winthrop, Shaw Pitiman)
Kirk Marckwald
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af Sar Francisco, 992 F.Supp. 1149, 1178 (rejecting application of market participant theory
whete locality wsed contract requirements to pursue regulatory goals).
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Oitobrer 24, 20005
Barbers Riordsn
Ioterim Chadrrngn

Chaliforndn Ajr Rescurces Bousd

100! § Strewt -

Sacramento, CA 95814
RE: - Memorundom of Understinding (MOLU): Ruilrosdy: SUPPORT
Dhnar Mx. Riordsan:

o0 VIV SySheme And facilitate trade in CaliRenia by reducing air emmixbon kot rafl yards, without
secrifichog il efficioncy. Additionally, this cocperstive sgreement has allowed Califoruiv to svold
wRnecosnry delays due wo legal challanges regecding the Staic's legal mthority.

ThaMmJﬁllndumwﬁuﬂnuuﬁ:mﬁmnﬂymkmmmhnmﬂdifnmhhm' 20 percent
over the Dext three years, The uix emisslon radoction schieved by hml-::hrmmd.:wﬂlh _

hnplmudﬁmﬂuumypmpmmmqﬁmulqjﬂﬁm.

CAPA views voluniacy egressents, soch & tha CARE/Radl MﬂUumimpmﬂmﬁ for fedarsily
indoutriea and H:Bmuuﬂhnddneﬁwmllrbmuﬁddmuh. Withont this key tool, the stxte witl not be
mummmmmlumwuﬁMWum

mf,mwmmmmummmmmmmm.mnf
rqﬂlim:hﬂmﬂﬂﬂmﬁ:ﬂydhmm;;ﬂnmnfmﬂbywﬁh;hﬁmmﬂdmmpmﬂm.

Mmm,ﬂhhmwmmhmmmmialmmdh
Mm“wﬂmhﬂﬂﬂnﬂiﬁﬁmﬂnﬂwmhuﬁm. CAFA yoppoxts the ARB s offbris
b sarure cificient, anvirooswwatally sowsd tranwpartation ¢f goody We encourage your Board ko retify the
sreoment, without swendments, &t the opcoming Dowber 27th bearing.
mmwmwuwmmﬂmwuuu.
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PORT OF OAKLAND

October 27, 2005

M. Barbara Riondan

Irierimn Chadmman

Callfoimim Air Rssources Board
1001 | Strest

Sacramenio, CA BES14

RE: PORT OF DAKLAND {PORT) COMMENTS TO MEMQ OF UNDERSTANDING
(MOV} ENTERED BY CALIFORNIA AR RESOURCES BOARD (CARB) AND
UNION PACIFIC RAILROAD COMPANY AND BNSF RAILWAY COMPANY

Dasr Mz. Riordan:

Tha Port of Oakland [Port) apprecams this opporttindy (o comment on the recent
Mamorandurm of Linderstanding (MOL) satered Inin by the Califonia Alr Resources

Rai is mummmﬂmmunulhrwundmtunmumdswlmdandisam
Component of the goods movemant cystam t within Californie and for the nation.  This
infiative will improvea rail's smdronmeantal pacdiomance while makitaimng its operating
afficlencias

Specificeily. the MOU wil:

. LhﬂmmﬂﬂidlhﬁMhﬁumﬂuﬁhaniﬁaﬂm
locormothves aver the next three yaars,

- Enamﬂmmpumﬂﬂﬂhmmﬂvmmmmﬁumm PEGE DMOKE
inspections, a3 wol as guickly identfy and repair ermoking locomotives,

- Haquhihatathastﬂupamwufﬂunmmhcalmmnwanumtim?h
ﬁmv:uﬂurMyur“hanmqulmdhﬁudurﬂhw.

= Caonduct health rigk assatsmenis at 17 rail yarda across the stads and usa thaseo
sludiea o ientify additional maasures fo redixcs air smisgione.

A671E V]

530 Water Streel m Jack LondanSquare & PO Bov 2084 = Onkland. Caliomia 48042084
Talaphona: (310) 827-7T100 m  Facaimia: BN E27-1826 »  Wab FPage: WY TRk T o



Laitar Barbara Riohdan Dctober 26, 2005
Re: Porl of Oskiniyd (Port) Comments to Memo Page 2
of Undersimnding (MOL) Endered by
Calfomia Alr Resources Board (CARB)
and Union Peciic Relircad Company snd

BNSF Raliwey Company

Under the MOLU, Union Pacific’'s Cakiand rall yard ia included as one of the 17

MwmmmmmwnMMnﬁymlgm
The Port sess this MOU as an Imporant staring pont m reducing amissions and
anticipalas that the longer term MO requirements & diacuss changes In ralroed
mmm:rmmmwmmmmiﬁurruumﬂm

Sincarely,
JHtads K Mimelins
Roberta L. Refnstein
Environment & Safsy Manager
ce:  Jany Serventl, Director of Enginecrng, Port of Cakland

Wilson Lacy, Director of Maritime, Port of Qakland
Joary Bridgen, Executive Diractor, Port of Cakiand

RO71E vi
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Ot 24, Z0H05

Barbara Rigrdan

interim Chasman

Calllamia A Resources Board
1001 | Sireet

Sacramenta, CA B5E14

RE. Mamorandum of Understanding (MOUY, Raboads: SUPPODRT
Dear Ms Hiprhan:

Cakfornia Trade Coaktion (CalTrate) is peesed to suppot the recent Memarendwm of
Linderstanding {MOLI) enfenad indo by 1he Cadifomia Air Resounces Boand (CARB) and
Linion Pacific Rallread Company and BNSF Raitway Company. CalTrade would like
catrentd ARB for ils leadership in addressing the compicated ssues sumounding goods
movement and rade n Calfomia. We believe this agreemen will mprowve e goods
mpvement systems and faditate ade in Califpmia by reducing an® srrisson arourd ral
yards, withoul sachhcing rail efickency. Addibonally, this cooperative agreement has
eliowed C-alfamia 1o avoid unnecessary detays due to legal challengas regarding e
Staby's kngat aurthority.

The MU will reduce parficulate amissions from rgil yards throughaut Califomia by
appraxdmately 20 percent ovar lhe nexl thee yaars. The air emisson reductions achisyad
by the agreament are lamger and will e mplemented faster then eny poposed requlsiony
requirement o kegislation.

CalTrade visws yoluntary agresments, sueh as e CARB/RAI MOU a3 an important way
for facaraly preempted ndustnes and the State and to achleve mutually beneficial goals.
Withowt this kay toot, the stata will ot ba able o pagobiate tangibk amwircnmental and
s0cial Imprivements.

Lastly, the termination clause i essential o ensure congistent slatewide regulation and to
aviid B palchwork of reguialicins thet could potentially discourage the use of rail by
Crautiiyy Beavites o sffhcinnt oparations.

Ag you kmow, rgil ig the moat envirponmentally sound way to move goods onghore pnd i3 8
key component of the goods moverenl gystem the within California and thorough out the
ngtion. CalTrade supports e ARBS efforts 10 engure efficient, environmentally sownd
Iraneportation of godds. Wie encourape your Board o relity the sgreameant, wilhout
armendrmenty, ot the upcoming October 27 hearing.

Thank you again for thes opporiunity b0 suppon s innovativa MOLL

Ragarads,
Tha Californa Trade Coaltan

Cnlifnrnln 'I'rnda Cnulitinn



California Council for
Environmental and

Economic Balance
100 Spear Stroet, Soite 805, Sam Francisco, CA 9105

YiA ELECTRONIC Maj)

October 25, 2005

Clerk of The Boand
Adr Resources Board
1N T Stroct
Sacrarmento, (CA 95814

RE: LETTER IN SUPPORT OF THE ARB/RALLROAD MOIL:
Dear Mermbers of the Air Resources Bowd;

The California Council for Environmental and Eeonomic Balance {CCELD) 15 a pon-
partisan, non-profit organization of husincss, labor and cormnupity lepders that seeks
to achicve the Blale’s chvironmental gogks in 2 manner consiskent with a sound
economy. We have reviewes] the secomd ARB/Railrad Statewids Agreement
vstablisliing a particulate emission reduction rrogram at Califoemia rwl yards enrered
ity June 24, 2005, We have conelmlad that this agrecmnent iz in the hest interests of
the State and its residents and shogld be affirmed by the full Air Resources Board.

CCEFR has historicaliy suppurted volimtary efforts by businesses w improve uir
quality. The June 24" agreement will result in substantial reductions of emissions
that are not otherwise requined by Federat or State law or regulativg and would not
otherwisc ogeur in the sbsence of the agroementl

This is the sccond MOU between railroads and the ARB. The first agrecment on
locomotives signed in 1998 will uhlimately result in a 6 7% reduction of emissions in
the Soulh Coast from this source. Through the provizions of the curremt MO, the
sighetory railroads are implementing significant reductions in locomotive emissions
in dozcns of local communitics across the state.

‘The June 24th Memorandum of Agretment provides cenlainty for emission reductions
from sources CCEEB helieves (o be specifically excmpted from State md local air
quality regulation by Federal law. While some articulate a view that individual
communities or districts may have the authorily 1o institute their own regulatory
schemes over rail yard activity, this belief is disputed by many and is at best uncertsin
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in oucome. Pursuing Lhis view is fraught with the threat of lawsuits and delay. Even
in the unlikely event that the l=gal system ultimately was to affinn State and/or local
Jurisdiction, implementation would likely be challenged and the emission reductions
garnered by this agreement further delayed for a lengtly pericd of ime. Those
partes wher desite local rather than Federal authority over the ruilroads should pursue
this by changing Federal law rather than deferring reel emission reductions while
waiting for resolution of a lengthy and highly uncertain legal process.

This agreement, when implemented, will resull in health risk assessments at 17 rail
yards across the state, using a consislsnt methodology that will lead to spexific risk
reduction measures, 1L will accelerate implementation of ulira low sutfur diesel fuel
in California by six years. Itz limitations on non-essential tdling and reguired ropair
of locomotves with cxcessive smoke will add o the beoefit of neighboring
commuhitics.

Some have guestionad the pracess used by the Air Resources Board staff o negotiate
the agreement. CCEED believes that the Air Resovrees Board tnok SpPrOpTiale
action n their July 21, 2005 public Board hearitg when a new process was approved
to address issues of public awareness and input 25 well as clarifying the Appropriate
role for the Ruard and the staff when negotiating futare apreemenis,

Orhers have questioned the release clanse embedded in the agres=meot allowing the
railroads to opd aut of their responsibility to implement & specilic program element
under the staewide ngreement in the event of a local rule or regulation tha overlaps a
program clement in the slalewide agrecment (other elements of e apreement wiolild
stay in force). There is perceived and real valoe in heving a sngic regulatory sysiem
uver radroads oparating in California. CCEEB believes (he release slanse explicilly
recognizes this value and it is an integral part of the total package negoliuted by the
Air Rosources Board stafi and the railroads. It should be viewed neither as 2
precedent fir fizure agreements nor as something that can be surgically remirved
while teaving the rest of the agreement in place.,

Rathet than rescind the Agreement as some request, CCERB urges that you affirm
and oot voll back these enforceable reductivns. The Agrecment contuins provisions
for further reductions and CCEEB urges thet the board maintain its commilment to
these provisiony and aggressively pursue improvemerits as they become available.

Sincercty,

Victor Weisser
Fresident



HARBOR ASSOCIATION OF
INDUSTRY & COMMERCE

PO B 4250 * Sunland, CA 910 |
Plons: B198-05]-5088 = Fax- 3181534076

Website: yww. harborssepeiaion.cong * B=rmait: infod@harbugassn com

Cictober 26 2005

Honorable Chair & Members
Caltbormia Ar Resowrees Board
1M T Street, PO Box 2815
Spcramento A 95812

RE: Support for Privage, Voluplary Agreements

The Harbor Association of Industry end Comoxroe (HALC) is one of the most eflichive and respected
industrial gssociations in the South Hay and Harbor apeas of Sotbern Califoria, Its mission is to provide
8 colteelive vnice for the harbor business comnmunity on ifportant issws pertaining to ecomomic,
environmentl and public palicy; provide & forum for industry 1o speak out on govermnmental, energy and
emyirenumenial issues that directly affecs membership; fcitivie foreien md domestic commene through
the ports of cur harbor benefiling the coonomic wellare of our regon; parlicipate in public hearings and
meelings on behaif of ils membership, reflecting membership vigws and to disseminate infortmation o e
orembership on isaues, projects and developments fhar are of importanca o them.

The HAK strungly suppors vohortary sod mcenlive based pollution reduction agrecments such as the
MOUs between the ART and the BNSF apd Union Pacific railroads. My wsing a cooporalive approech,
Efvvermment can achicve more immediare bencfits to fhe public than thtough that of & rule making process
or legislative remedy,

(yiven the precraptivns foumd in the Clean Air Act, only through voluntary agreerents can State and locgl
government effectivoly reduce mohile air emissions, Although some may sdvocate using other means,
protracied litigation and political appuosition cukes those mgans far from certain in achicving air emission
reductions .

Addiionally, il iz imponanl %o remember that the goal of mm agmement is quantifisble eir emission
reductions, mel public participation. Alhough we belicve that the public has righl t be notified, and to
mzke comment Upon such agreements, the important negotistions of these agreements can only he
decided between the agency, and the affected invfustry.

Lastly, we support the redwction of air emissiony 1 Califormia and blieve thal the groatest mduction and
improvement 1o air quality will be achieved only through the continued parmership between povernment
and business. We belicve that voluntary, privile agreements arc the necessary tramework for that
parmcrship.

Sincerely,

%W

Gwen Buderficld
President
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October 26, 2005

Barbara Rlordan

lrverin Chalrman

Calfomla Air Resourcss Board
1001 [ Sireat

Sacraments, CA 55814

Daar Ms. Riordan,

Ve are wiiting to sxpress our support of the ARB/Railresd Statewide
Agresment i reducing partictiate emissions from rail yards. Raducing
poAubion and improving our guality of life should be a goat of avery Califomnia
business and community in the State. Your agency desarves recognition for
its faresight in bringing the two railroads to the table to agrea o a voluntarily
reduction of rail yard pollution. Thank yau for your leadership.,

| would also lta to share with you our positive sxpenances with the railroads.
¥We warked closely with them ang tha $-County Transportation Commissions
in Southem California to address a public private partnership Ihat would s0lve
many of the goods mavement challenges facing our communitiss in Southemn
Califomia. BNSF and UP were ahways willing to work ko address polluton
problems in parineship with the S-County Transportation Commkssions 1o
And funding solutions for the needed envirohmental and goods movement
projects identified. Ona of our final products was the "Weat Coast Natignal
Frefght Gateway” study and it is available an our websie, The WIr-win is
whan businesses ralher than govemnment identify and pursus envircnmental
slubgong

Wo are ready and willing to work with YOUr agency on encouraging other
business leadars to work with you on mproving our precious air quallty, i is a
kay ta our economle vitality and we suppart the recommendation to stand by
this agrasmant,

Again, congratulations ark please Keep up the good work you are doing 1o
improve our quality of life in Califorria.

Sincarely,

Hatringio

President and CEQ
Lo Angeles County Econcmic Developmant Corporation

MOMLS TRADG oAU MR Lo 3oy 5 e S s L One Wod Trde Coucrr Sumr 295
Te AwF Lt . Loac BLacy bam higds Costemo 90071 LEEA Lung Hesch, {aiornts ORITE Lo
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A040 Seturn Sireet, Suike 203, Brea, CA 52821 - Phone. 714877 5819 - Fax: 714 577 5A22
October 28, 2005

Mr. Erik YWhite

Califomnia Air Resources Board
1001 | Etraet

Sacramento, CA 85514

Re: CARB/Rail Memorandum of Undarstanding {MOU) with
BHNEF Rallway and Unlon Paciic

Dear Mr. Whita:

| am wiiling in support of the staff recommendation regarding the above
refarencad matter to. 1) continug implementing the agreement, 2} clarify terms in
tha agreements, and 3} report back to the Baard on progress to implement the

agreement within 6 months.

Wa are a transportafion planning and management group and over the |ast
several years have worked on many projecls with the BNSF and UP Railroads
and have found that thay too are concerned about the environment, particulary
air guality. We undarstand that the MOL provides for the falkowing assurances:

* This is a voluntary sgreement between the parties that brings about a 20%
reduction in particulabe emissions from rail vards throughout Calffornia
ovar the next three years. For tha first ime, it invites all stakeholders to

the table to discuas longer-term emissions reductions technologies.

¥ Tha reductions achieved by the agreement are greater and quicker than
could have been required by any California regulatory or legislative body.
By using a cooperative approach, Calfornia has also avoided
implementation dalays due to disagresments over the State’s legal

aythority.

¥ The MOU addreasas federally preemptad sourcas, The only way the State
could address preempted subjects was through a voluntary agreement
amved at by CAREMRairosd negotiations. You cannol negotiate voluntary

agreements through a rulemaking-type process.



- Ny T 2w W 2 TEpys——

¥ The termination clause i edsentlal to ensure consistent slatewide
regulation and to avod & paichwork of requiations.

¥ 500-600 captive (intrastate) locomotives will be fit with autenatic
shutdown devices. This in addition to tha 2,700 Imerstate units already

equipped with these devices. All new lncomotives are squipped with these
devices,

¥ At lsast 80% of all fus! placed in units in California will ba low-sutfur - 6 yrs
earlier than required by faderal ragulation.

+ At laast 09% of all units wili comply with stringant smoke regulations - a
much higher complianca rate than any other mobile source,

¥ Health rizsk assessments with community participation wik be carried out at
16 majer rail yards throughout Calfomnia, based on the succeasfy
program that CARB conducted at UP's Roseville facility.

Again, we strongly support the staff recommendation as presanted.

Sincarely,

Christopher Becker,
Presitent, CBA Inc.
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Oatobee 27, 2005

Barbars Ravrdan

Intenim Chairran
California Adr Resources Board
1001 1 Sireet
Sacramento, CA 95814

ZTR Control Emw&mm&nmmmwwfuwmm
hmufummmmnwmmmmﬂmmm}.

UﬁmPlﬁﬁ:WCnmmdBNEFMmy Companmy. We strongly urge the Board to
upbedd the MO o your meeting.

mcmsmmm;mmnrmm-mﬂmmmm
1937 &mﬂwpﬁmis%ﬂmﬂ.mmmﬂhﬁmiﬂnmﬂuﬁm%h
lecomatives. ﬂwmmbminmcmmmminﬂmhﬁmnﬂmnmm“ﬂhﬂunihulﬁm
mmtﬁ:puﬁmmcufhkhmmnﬁmhﬂummhuhmnmhmrtuhhmu
tn:ﬂdmmmﬁmprnjmmimplﬂnmhmmnﬁwmldhm The ML, with ity
duﬁ:ﬁﬁnlﬂimplummdlmmiuiumiluﬂlﬂnushtummmnmtfmﬂumﬁmm. [tia
aur hope that it will prove te be o model Lo be used across the antire Dnited States.

Specifically, the MOT] will:
- Limitnmmuﬂﬂiﬂm;hymujn;idﬁqmmd:ﬁmmthuIm
. Emu:ﬂmﬂpqmnflﬂmuﬂhnmmdmmmﬂﬂiﬁmilmnnb
Wumﬂumﬂnﬂyﬂmﬁfynﬂmﬁm&;l@mﬂm.
) anuirutIm!ﬂmtnfﬂuﬁnlmdhrl:hnilnmmﬁminﬂﬂifmnilhylmulryl,
2007 ix Jow wulfior fucl—wix yewr carfier than roquired by Eecern] Lo,

. Eﬂmhﬁﬁmdl?&:lmmhmmﬂhmm
identify additional messures to rechoce air ecdmions.

ThaMDUiuﬁmulﬂugﬂuhﬂlﬂlﬁmnfmﬂnmplmdnimm&ﬂhﬂ; For exsmple, &
'UﬁnPlcmchﬂwwhm&muﬁhﬂiﬂumeumdwmﬁﬁpﬁh
installation of appromimately 24 more aptomatic stop st retrafit devices by yeareod.  As the MOU
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NATIONAL
RAILWAY EQUIPMENT CO.
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CUSTOMER SERYICES  SORGAMIZATICN TELEPHONE: 49,4892 9880
FAolk: 949 . 402, 0082

EAN CLEMENTE, LALIFORNIA 32872

Oetober 27, 2005

Barbara Riontan

irtenm Chairman

Califorois Air Hesourees Board
1001 1 Siret

Sacramenio, A4 93814

[(wear Wy, Rinrdan-

Natignal Raiiway Equiptient Company (NREC), supports the Memomrdum of
Understanding  {MOLT) recently entered into between Calilornia Air Resources Board
(CARRB) and the two Class | rilrowds, Union Pacific Railroad amd U BNSE Railway
Company. [ will promote the development of new technobogy, such as ours. carlicr than
would have otherwise coeomed.

NREC, headquartered in Mt. Vernon, LL. is a privately owned company that provides
proviucts and services to the global rail transportation industry. Two of the largest
Amercan ralroads, Undon Pacilic and the BNST, are among thal global rail customer
nerwork.

As a supplier to bath companies. NRLEC works closcly with both railroad s miechanicul
ard engineering depariments o, develop rew products and technologics to improve
overall perfrmance of ihe railroad’s bocomotive floel. Over many years, NREC has
warked closely with both the LIP and the BNSF developing new components, including
idle-limiting installations. and mwost recently, a oow Low Emissien Switching locomative,
new under resi on ibe UPRE. '

Whike NELEC is working diligently to make improvements in rail yard swilching
Wwomotive emission kechnology Lo meet the latest air standards, it applauds the rwo Class
I railroads’ decision W voluntarily offer to meet those standards well in advance of the
required timetable.



The MO will:

Limit woo-essentisl idling on Class 1 raiiroad bocomotives,
* FEnsure that 99% of all Class T lncomotives operating in California pass smoke
inspections, and accelerates all smoking locomotive Tepaies.

*  Require 80% of fcl uscd by Class [ rathroad locomotives in California 1o buen
kow suifur fac? by Jangary 1, 2007, This is six years in advancs of the
requiremnent by federal law:.

*  Conduet bealth risk assessments with community involvement at 17 major mail
yards througbout California, similir 1o the sucocasful program that CARB
cordfueted ot LIP™s Roseville facility.

With this voluntary agreement worked owt betweon both Class T raitropds and CARB, an
estimated 2084 reduction in particulate ratter (PM) cmissions from rail yards throughom
the stme wili be met over the next three years. (Mber cmission const ituenis will also
receive attimlion with Jonger-term emission reduction teehmolko gies being developed
through the dialogue between the parties to the MO,

T reductions achicved through this eooperative approach and volunlary agrecment, ae
targer and sooner than could have been made by any state regulatory or legislative body
duc to the Jelays that may ocetr over establish mg the State’s legal authority,

NREC believes that a volunlary, pro-sctive approach, the MOLU, represents the best. and
most tmely, course o mitigate (he existing emissions fron: rajirozd henrmntives and
railroad operationy

in ¢losing, rail is the maost envirenmentally sound way to nnve poods and 75 vital to the
state of California and the nation, NREC supports CARB's cffaris [o ensure the efficiem
and envirenmentally sound transportation of these guods, while at Lhe smne lime
maintaining the on-going emission reductions as set frth in the MMOU and beyond.

(i hehalf of NREC, we encourage your Board to supporl staff™ s revommendations to
vontinue implementing the agreement at loday’s mecting.

Regands.

Dave Davies
Senior Execulive Manager
NBEC-Pacific/Sowtbrwest Region



ZAILPOWER

Hybrid Technologies Corp.
October 27, 2005
Barbara Riordan
Intetim Chairfnen
Califormia Air Resogrees Board
ITH)] I Sireet

Sacramento, CA 95814

Drear Ms. Riordan:

Railpower Hybrid Technalogies Corp supports the reeent Memorandurn af
[Inderstanding (MO} entered into by the Califurnia Air Resources Board (CA REBE}and
Union Pacific Ruilroad Company and BNSJ Ratlway Company. We strongly urge the
Roard 1w uphold the MO a1 today s mecting.

specilically, the MIRT will:
* Limit non essental dling by installing idling reduction devices on Class |
inlrastoge Focomotives over sthe next thiee YEars.

* Fnsurc that 99 percent of ail Class | locomotives operating in {’alifomnia pass
smoke inspections, ax well as quickly identify and repar smoking locomotives,

= Require at least 80 percent of the tuel used by Class | locomotives in California
by January 1, 2007 is low sulfur fuel—six year earlier (han required by fedenl

F1IETS

*  Conduct fealth risk assessments gt 17 Clusy | vards across the state and wse fese
studies to identify additional measires to reduge air em)ssions.

Railpower views voluniary agreements, such as the CARD/Rail MOL as an important
way for federally preempted industrics and the 5State and to achieve mtually beneficial
goals. Without this key tool, the state will oot be able 1o e gatiale tangible
environmental and social improvements.

Additionally, the termination clause is essential to ensure cOnsisient statewide regalation
and 0 avoid e patchwork of regulations hat could polentially discourage the use of rail
by crealing barriers to efficicot opemtions.



Bail i5 he most enviroomenally sound way 1o move goods and is a key component of the
Evods movemen systetn the within Califoenia and througheut the nation. Railpower
supparts CARD s efforts to enmze efficient, environmentally sound transporiation of
goods. We encourage your Board to support stalf s recommendations 1o contlinue

implementing the agresment af 1onight’s hearing.
Regards.
= -
-~ @L
Ciary EE"I.I.'I:HII.

Excoutive ¥ice President & General Managper
Railpower Hybrid Technolagies Corp
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Auguat 10, 2005
XC: Board Members  05-9-1
Cindy Tuck, Chadr Chaiman  CEwW Q2205
California &ir Respurces Board TJ MHS
1041 1 Street, PO Box 2815 KT  Legal (RCAT) 33D

Sacramento, CA 95812

RE.  Pollwion Regucrion Agregment (ML) Bepween ARB and e Reilrogds
Dear Chair Tk,

Chn behalf of the Pacific Merchant Shipping Association, tharnk you for the opportunily 1o
commenl on the historic Pollution Beduction Agreement reached by the Board with the
Lnion Paczfic xnd Burlingtan Northern Santa Fe reilroads. We support the current
agreement ag well 23 the usc of a MOU concpl 1o achieve real air coissions reductions
from mobile, non-state regulated sources.

The reductions acheved by the agreemen are larger and sooner than could have beep
required by any Californis regulatory or legislative body By using a copperative
approach, Califoenia has also avoided implementarion delavs due to disagreements gver
the State’s lepal authority

Bersuse thus MOU addresses federally preempted sources, the only way the State could
address preempted subjects was through & volumtary agreement armived at by direcy
negotiations between CARB and the railroads, You cannot neponate voluntary
Agreetnents through a rulemaking-1vpe process or with nan-signatory gtakeholders at the

negotating cable.

We applaud bath your agreement itself 2nd the oreative tieak vation (o reduce emissions
thrisugh a non-traditional viluntary public-private partnership thar you have undertaken,

Sinceredy,
T Gt ™

T. L (rarren
¥ice Prestder

-::f-
: _ (
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Harbary fvardan

Irmerim Chiairmom

Califormig air Ressurees Boord

106 | Sereed

sotvarmento, CA 95814

Cear Mz fordon:

1waanih b tokg 0 mgenean to nfamm you obout several fnitiatives thae Lréan Pocifis Bodraga Carmpony ond BMEF
Raibway Company arg underinking in porinership with Generol Erectre.

Both of these railrgads hive oggressivedy ¢mbrooed a numbar of new, technalagies, o eor er-burning
lacomatives ta saftwore ond hordware solytior s thot reduce emissions, smprove fusl effiriency ond reduce
unnecessany iding in Calfemio, For grarmple, of new locamotyves ore equipped with Auta Engine Start Stop
|AESS], which reduzes iding emissies and 1s especiolly hapiot areund roil yards

Unfen Faofie and BNSF currenthy bove more than 400 5E Evclution Senes 1ooamt aes ~ their fagls Bot-
roilroads were #arly adepters of this tschnofogy, takng delnery more than 15 months aheod of the EPA Tiar i
requirement By the snd of 2006. the two radroods will kove rare 1har 350 Evalution locomolives n octive

G Gicn.

By investing more than $L6 billan in GE 1echnology these twe radreads hove dem anstroted their < orfere Ement
to imprawing emissions n Califcmio and across the United States. t addibon, bath ralrogdz pee nelping GE to
tevelop o hybnd letomotve gnd 19 expiore new ways te moke reduct ons ey, ond mandated emissions
requiredments

GE ond its customers, including UPAR and BNSF. cantinue $oinvast in the ressarch and ¢ evedopment of new
technodogs ensuring thal rail continwes. Lo be the mest envirpameniaily saund wey by move goods within
Colifornio and thraughut the nagen.

Smiterely,

D.8.TE.

DOovid B Tucker
Vicg-Fragdent
GE Infrastructure
Al
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Augut 13, 205 : o
M. Cindy Tuck
Chair
Californis Alr Resource Board
LG “T™ Sereet

Sueramenp, CA 93014
Rv: CARB MOU with Rairmad Companip.
Thenr ME, Tuck:

Resaoyce Board {CARS) and Unlon Pacific Railrosd Company. This MOU will further improve

MI"8 enviconmenial bengits and improve public health a5 well a5 the quality of [ife for peapie
living near ol yards,

The LA Arca Chambor of Commerse recognizr) that, from an swirogmental ad s
efflcioney parspective, rall in the provider of chpice for the govds movement seetor of aur
aFncmy. There are |ower emissions of NOw and PM per ton of freight movad than the other
svallable akernativer. Thiz oifickmcy is nprtant to Cubifornia‘s poods movement IFiteam.
Additionally, the MOU procen i w viml ton! for the Fate and Gedecally provempted imiusinies 10
negolizte igreamenrs that result in tangible snvironmenal ad socky] mprovaments.

Overall Comments

» nim-mlmwmmmpnmmmm ibout a 20 porcent
reduction in partlculass smissions from ratl yurds throeghour Coffomia gver the next
fhres yeary and e largar and soomer than could have bean required by any
Cullfomnia raquimtory or begistative brody.

* By ning & cooperutive spproach, California hag also svoided implemarision deisys
dunﬂmmmam?hﬂlmﬂmmy,

v Dnder MOU-ad for the first time-all cakeholders are invitod 0 the ably w discuss
Iong-term emissions reductions eechnalogles, which ol bemefis their commnities.

*+  The MO addresaed fedarally prectpied sowrtes. The oaly way the State could
sddregs preenpeed subjecs was through a voluntary agrestoent armived =t by
CARE/Rpitroad OREOTNLORE. VONmary agretimenly carinar be tegariated through a
ralemaking-tvpe proces.

*  The trmination clause ic capantial i EhNre COnCiFeT Statewide reputation wd 1o
avoid a patchwork of ragubagons.
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Awgnerf I'F. Jthax
Fage Twy

' v Orvor the pagt severy] yoars, the allronds have boen & unigque parmer with Califorals

' [ their wlllingrean 1 apter into safireosble And rARSpACtid agromoktls With the Aw

. Rescorges Board 0 aecoborats redurticns from Jocomotives and mil oparazicos.

b CARE's aotion: bave publicly reviewed and spproved by EPA under twa
Administritiom. -

Cihime that the MO bs 2 “Pusca Pl

¢ First do24 1t maka vense for the 30 or 5o air dlnrlet n e e to have differeni
Handards? With 43 perpent the catlon's bmwpactc pow entering through L A Coundy and
bering diszibaad through mulktple sir disricn, % peeoss onty peoctiond e the rats s
infa an agroemam with indudiry that i constartly moving through iz multdple
jurisdicrions.

+  Just think of the logistics quagmirs of esch district having i own gtandards o okep
fici, idlimg, wrocke enforcoment soadarde in several districis sl BEPlying To same
leconaeddves™ Nor only wonld snforcement of differant rules be nexct to impoasibla, the
wided ookt of radl wowld lad 10 moro trucks on the roed, which as proviously suurted,
CIEALGE more: coniss{oon thay iring.

*  LUnder cubating lew (ncluding the Fadoral Clean Air Act, the Federa] Rnilrosd Safety Act
th¢ Faderal Erierstate Commerce Commissions Termination Aot i ity other Laws),
thero ia already 2 uniform fodenl systam alequipment and apzrational requirements for
rilroads. The cowrts heve dereresined that a rlatively broad fedoral preomption exlst o
previent o paschwork of locg] camtrols.

Fedend sgancics hune adopted rujor broad railroed and lncomative rggulalory progrun:
under controlling fedara] kegishactm,

*  Abtthe imie level in Catfonia, the California lagislature and CARS have acted 1o o hamrby
indicate that the nuboct of thik agreement have bocoms exusivaly maiers of state
Gonoern and sheuld ba regulated sy wpch.

“hank you agedn for this oppartanity 1o suppert this innavative MOV, which will imprive air
qoalley for millions of Catiferninne a; the raibway compaties invesi io ¢ lcaner techrvelogicd on an
wadwlaratcd timetaksle.

S eraly.

Ras=1l I. Huminer

Presidont & CEQ

330 Soutr Bran! Smwwt. Lo AnQehs, Cafoemig FHNT + 213,580 7900 « fax 219,850,761 1 e Bhatrber oo

F.
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October 7, 2005

Barbara Rlordan

Interim Chairperson

Califarnia Air Resources Board
1001 | Streel

Sacramenio, CA 95814

Crear Ms. Riordan:

Tha California Short Line Railroad Association (CELRA)supports the
recent Memorandum of Understanding {MOU} entered inlo by the
Califomia Air Resources Board (CARB} and Union Pacific Railrgad
Company and BMSF Railway Company, the bwo Class | Railreads
operating ir the State of Califomia. Wae strongly urge the Board to
uphold the MOU at today's meating,

Specifically, the MOU will:
+« Limit non essential idhing by installing idling reduction devicas
on Class | Railroad infrastate iocomotives over Ihe next three
YELArS.

* Engure thet 99 percent of all Class | Rallroad iocomoltives
operating in Califomis pass smoke inspections, as well as
quickly identify and repair smoking locomatives,

« Require at least 80 percent of the fuel used by Class | Railroad
locomotives in California by January 1, 2007 is iow sulfur iyet,
six year earlier than raguired by fedara| law.

* Conduct health risk assessments at 17 Class | Railroad yands
across the stale and use these studies o identify additional
measures ko reduce air emissions.



« Evaluate other technologies that may furlher reduce emizssions
from locomatives and rail yard activities.

CSLRA views voluntary agreements such as the CARB/Rail MOL) as
an important way for federally preempted industries and the State
and 1o achieve mutuaily beneficial goals. Withoul this kay toof, the
state will not be able to negotiate tangible environmental and social
mprovemeanis,

3hort line railroads have smaller fleets of locomotives, reflective of
our smaller cperational needs and subsequently smalter revenus
base. As technology for the Class [ railvoads is developad, perfecied,
and implemented on a large scale, il bacomes economically feasible
for short ling railroads to implament theses technologies, as well, over
lime.

Lasily, the termination clause is esgential to ensurs consisient
statewids regulation and to avoid a patchwork of reguiations Ihat
could potentially discourage the use of rail by creating barriers to
efficient operations._If we ars to have a national transportation”
syslem, we need ko have one nation-wide set of standards,

AS you know, rail is the mast envirenmentally sound way to mave
goods and is a key component of the goods movement systern the
within California and thorough aut the nation. CSLRA SLpPOrts
CARD's efforts to ensure efficlent, environmentally sound
transportation of goods. We encourage your Board to uphaold the
agreemenl, without amendments, al today's hearing.

Regards,

John L Cockla
President, CSLRA

Cc:  Wayne Horiuchi, Union Pacific R
Lanny Schmid, Union Pacific RR
Juan Acosta, BNSF Railway



ELecTRC MOTIVE

2301 Wesl 55™ Swrest
LaGrange, 1L 60525 USA

Tel: 704,387 5621
Fax: 7083871711
ranha knzjidemdicssls. com

October 28, 20005

M3z, Barbara Ricordan

Inlcrim Chairman

Californin Air Resources Board
1001 1 Street

Rauramento, CA Y5814

Dewr M=, Riordan:

Llectro-Motive [hesel, Ine. suppons te recent Memorundum of Understanding (MO 1)
entered inle by the California Air Resources Board (CARB) and [nion Pacific Ratirced
Company and BNSI Railway Company. We strongly urge the Board we uphuold the
SO prosented af Thursday's mecTing,

Specibically, the MOU wdll:

¢ Limit non-csseniial idling by installing idling reductioo devices on intrastate
locometives operated by Class | ritroads over the next three years.

« Ensure that ¥ percent of all knvomotives operated 1o Califormia by Class 1
railroads pass smoke inspections, as well as quickly identify and repait smoking
loeesnotives.

» Reguine at keast B0 percent of the fuel uscd by Jocomwlives on Class | railroads o
Calilfoma by January 1, 2007 Lo be low sulfur feel—six years carlier thim
required by foderal law.

»  Cooduct bealth risk assessments at 17 Class 1 milroad vards across the statc and
use these studies to identify additional measures to neduce air emizsions.

Elcctro-Motive views voluntary agreements, such as the CARB/Rwl MOT) as an
important way for federally preempted industries and the State and to achieve mutually
beneficial poals. Withow this key tool, the stale will nat be able to negotiale langible
environmental and social improvements,

Additionally, the termination ¢lause is casential to ensure consistent stalewide regulation
and to aveid & patchwork of regulations thal could potentiully discourage the use of rait
by creating bammiers to cflicienl operalions.



Electro-Modwe Inesel, [nc
O30 Wagt 55™ Street
[aCrange, [[ 60525 C5A

Rail is the most covironmenially sound way 10 move goods and is a key compencot of the
goods movement system the within California and throughout the nation. Electro-Motive
aupports CARB s efforts W ensure efficient, environmentally soand transpuriation of
goods. We encourage your Board to support s{at¥ 2 recommendations b conlinue

Marths A. Lenz
Drirector, Engine and Engine Systems Design
Electro-Motive [esal , Inec.




