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AReM is a California non-profit mutual benefit corporation that represents the interests of electric service providers (“ESPs”) who together serve the majority of direct access market in California.  AReM’s comments below are predicated on the California Air Resource Board (“ARB”) adopting a final scoping plan that includes the joint recommendation of the California Public Utilities Commission (“CPUC”) and the California Energy Commission to base the point of regulation of greenhouse gas emissions in the electricity sector on the “first seller/deliverer” model described in Decision (“D.”) 08-03018. Many of the questions posed in the subject scoping plan are not applicable to ESPs, the members of AReM and/or touch on issues that have not been formally deliberated by the association’s members.  Also, AReM’s comments therefore focus on issues where the members have reached consensus on a policy.  The absence of comments in response to any particular policy question posed by the draft scoping plan should not be construed as indicating the issues addressed by the question are not important to AReM, but rather that the organization has not reached a consensus on a policy recommendation.  
AReM Background:
AReM appreciates the opportunity to submit the following comments to the ARB for its consideration.  The members of AReM believe that ESPs and Direct Access can play a meaningful role in helping the state meet its policy goals for reducing green house gas emissions in California to 1990 levels by 2020.  Direct Access can help the state reduce green house gas emissions by providing a wider array of energy choices to California energy consumers and businesses.  Customers have the choice to select their traditional provider or an energy service provider that offers an enhanced selection of products and services that allow customers to tailor their energy purchases with their individual needs and desires.
ESPs offer customers the ability to tailor their energy purchases to meet both their financial needs and personal or corporate philosophies.  Customers can more readily balance their desire for clean renewable energy against their needs for reliability and cost.  In order to allow customers to fully maximize the benefits of Direct Access, AReM supports the re-opening of the Direct Access market as soon as possible which we believe will help speed new innovation and opportunity for green house gas emissions reductions in California.
Draft Scoping Plan Recognizes the Importance of Market Mechanisms and is Organized by Sector 
The Alliance is encouraged that the Draft Scoping Plan recognizes the importance of market based mechanisms for the success of the emissions reduction regime.  We note that a Cap and Trade system, organized in conjunction with the Western Climate Initiative, is market-based and regionally situated and organized by sector so as to establish a reach and breadth sufficient to work toward eventual success.

Energy Sector Related Comments 

AReM  has a few perspective points to register relative to the Energy Sector generally, and then a few specific primary areas of concern that focus on the proposals set forth in both the Executive Summary and Section II, “Preliminary Recommendation”, Sub-section B “Emission Reduction Measures”, sub-sub-sections 3, “Energy Efficiency” and 4 “Renewable Portfolio Standard”.   

It should be noted that while AReM conceptually supports expanded activities relative to energy efficiency and expanded renewable resources, the challenge lies in developing programs that recognize and incorporate real world conditions as well as the unique challenges of different market participants. 

AReM believes that the general criteria that should be used in developing the ARB program to regulate GHG emissions in the California energy sectors include the following: 
· Long-term cost effectiveness:  Any program should get the most GHG reductions for the least amount of cost to the economy and electricity ratepayers.  

· Consistency with eventual federal program:  A California based regulatory program should be designed to easily integrate with any eventual federal program, to promote harmonization, ease of use and elimination of redundant characteristics.  

· Equitable for all market participants, including affected load-serving entities (“LSEs”):  Regulating green house gas and the attendant market structures should allow all participants to access credits, offsets and economic incentives equally.  Costs should be born by those consumers who derive the benefits and/or benefits of regulations and cost shifting should be avoided.

· Compatible with wholesale energy markets:  So as to provide seamless integration with the wholesale markets in which we are operating, the regulations that are imposed related to GHG emission standards must accommodate the functioning markets and the way in which electricity is procured. If not properly integrated, the infrastructure could disrupt the market and its transition.
· Clear and simple processes to promote certainty in the market:  To the maximum extent possible, regulations should be free of unnecessary complications and gimmickry and provide roadmaps to compliance with clear delineation of the consequences for failing to meet regulatory responsibilities.

· Flexibility:  Regulations should be flexible enough to deal with variability in emissions levels and demand for allowances from year to year.

Energy Efficiency:  Section II, B, (3), Pg. 21

Energy Service Providers (ESPs) often advise their customers on ways to increase the energy efficiency of their businesses and operations.  This can be as simple as changing light bulbs to compact fluorescents and as complex as creating a strategic plan for the financing, installation and ongoing operation of on sight solar and/or combined heat and power generation units.  More often than not the solutions to customers’ energy challenges are found in a suite of products and services.  Energy efficiency plays an instrumental role in helping customers reduce their consumption and save money.  
AReM believes that a more user friendly clearing house for energy efficiency should be created at both the California Public Utilities Commission (CPUC) and California Energy Commission (CEC) web-sites.  While the CPUC website contains the most customer friendly content, it still presents a challenge for the un-initiated.  Content on the CEC website appears to be aimed almost exclusively at governments and energy professionals and practitioners and not at the average energy consumer.  Constructing a more approachable and intuitive energy efficiency web based tool would provide a valuable service to California’s energy consumers. 
With regard to energy efficiency requirements that may be mandated by the ARB, AReM believes that it will be more efficient and cost effective to have the investor-owned utilities (“IOUs”) serve as program administrators with equal access to energy efficiency offerings for all customers located in the IOU’s service territory, including direct access customers. 

Renewable Portfolio Standard:  Section II, B, (4), Pg. 24

AReM supports the goal of achieving a 33 percent Renewables Portfolio Standard (RPS).  ESPs are under the same requirements as any other load serving entity (LSE) and must meet the policy goal of 20 percent renewables by 2010 and 33 percent by 2020.  It is important to note that several physical and market barriers exist to the realization of these ambitious goals.  

Transmission constraints present the largest physical challenge to achieving any significant progress toward meeting the current RPS, let alone an expanded obligation. There is not enough transmission capacity in the locations where renewable generation is most likely to be developed.  State and Federal regulators must work together to remove any regulatory barriers that exist to siting new generation and work toward the expedited approval of projects.  Otherwise the development of new renewable generation will not occur or the installed generation that does come to market will be stranded with no means to deliver the energy where it is needed.  
Use of renewable energy credits (RECs):

Even the most ardent supporters of the RPS recognize that the state is likely to lack sufficient in-state renewable resources to meet the 2010 policy objective.  AReM joins many others in requesting that ARB and the CPUC support the use of renewable energy credits (RECs) in order to comply with the policy objective.  Moreover, AReM requests that RECs generated outside of California be eligible for use in California to meet the RPS. Allowing LSEs to purchase RECs from other western states within the Western Energy Coordinating Council (WECC) and possibly Canada and Mexico is vital to the success of the RPS and to ESPs being able to meet the requirements of the law.  The use of WECC wide RECS will also help the state meet its policy goals under AB 32 by creating liquidity to a resource constrained market.
Use of Alternative Compliance Payments(ACPs):

Given the scarcity of renewable resources in the current energy market there is a valid concern shared by many ESPs that despite their best efforts, meeting the ambitious goals of the RPS will be impossible.  The penalty for non-compliance should create an incentive for the ESP to quickly meet its obligation but not cause such financial damage as to drive the ESP into insolvency.  Therefore, AReM supports the use of Alternative Compliance Payments (ACPs) as a back-stop mechanism that protects suppliers as well as consumers from, the cost implications of excessive market risk.  Implementing an ACP will effectively set a ceiling for the price of RECs and thereby help to provide a cap for the cost of RPS compliance.   Moreover, ACPs can protect LSEs from any unforeseen scarcity of renewable energy, or REC shortages by limiting a regulated entities’ exposure to financial penalties for any renewable energy shortfall.   Lack of sufficient resources is a condition that is not created by LSEs and should not give rise to punitive sanctions.
If suppliers are going to meet the requirements of the RPS they will need the flexibility that ACPs provide, therefore ACPs must be implemented immediately or at a minimum for the 2010 compliance year. To work efficiently the price of an ACP should be higher than the estimated competitive market cost of the following: changing conditions in the environment, the energy industry, and the CA energy market.  The CPUC should, on an annual basis, provide analysis on the ACP in order to make sure the price set is appropriate and reflects market behavior.  Some parts of the analysis should included 
· impacts on REC markets, 
· development of new renewable energy generation, 
· suppliers' behavior in meeting the RPS 
· supplier compliance costs 
Conclusion:
The members of AReM recognize the magnitude of the undertaking that has been bestowed upon the ARB, CPUC and CEC.  There is no precedent for such an ambitious regulatory scheme.  Therefore it is incumbent upon the regulators, the regulated community and other stakeholder to provide whatever tools and flexibility is necessary to comply with the policy objectives found in AB 32 and the Scoping Plan.  The comments above set forth the framework that AReM believes will assist its members in meeting these goals and participating in the reduction of green house gas emissions.  AReM would like to reserve the right to augment and revise our comments based on new proposals and documentation that may subsequently be released by the ARB, CPUC or CEC.
Any inquires concerning the comments set forth above can be directed to Dominic F. DiMare at 916-341-0808 or ddimare@lawpolicy.com
