

November 4, 2009

Mr. James Goldstene

Executive Director

California Resources Board

1001 “I” Street

Sacramento, CA 95814

Re:  Response to the October 23, 2009, 15-Day Notice Regarding the Proposed Regulation for Under Inflated Tires to Adopt New Section 95550 of Article 1, Chapter 1, Subchapter 10, Division 3, Title 17, California Code of Regulations.

Dear Mr. Goldstene:

We are writing on behalf of our client, Les Schwab Tire Centers (LSTC), which has been in the tire service business for 57 years.  Today, the company is one of the leading independent tire dealers in the United States with more than 7,700 employees in 420 locations throughout Oregon, Washington, Idaho, Montana, Nevada, Alaska, Utah and California.  The company operates 76 stores in Northern California and has a labor force here in excess of 1000 employees.

For the reasons set forth herein, LSTC continues to oppose the adoption of the above-referenced regulation on several statutory grounds, set forth in summary as follows:

· It duplicates current federal rules, regulations and related activities.

· It is not necessary in light of the weight of the economic burden that will be placed upon the tire service dealer community in relationship to the marginal anticipated benefit, i.e. the burden far outweighs the perceived benefit.

· It is unnecessary because a number of the findings in the proposal are so out of sync and/or in conflict with the findings of the leading federal agencies to ender the predicted anticipated benefits to be grossly exaggerated and the adoption of the regulation unjustifiable. 

· It lacks clarity with respect to the issue of “industry standards of practice.”

· It lacks clarity with respect to consistency of enforcement.    

I. The proposed regulation duplicates related federal rules, regulation and activities.  (Addressing the newly modified section (a) Purpose, as set forth in the 15-day Notice.)

The federal government has not only enacted sweeping legislation in this area but is also going to embark upon a major national public information and education program about tire underinflation.  
 (a)  The legislation and regulations.  

In 2000, Congress enacted the Transportation Recall Enhancement Accountability Documentation (TREAD) Act requiring the Department of Transportation’s (DOT) National Highway and Traffic Safety Administration (NHTSA) to develop regulations for installing tire pressure monitoring systems (TPMS) on new passenger vehicles and light weight trucks.  TPMS’s alerts drivers by way of a vehicle instrumentation panel warning “telltale” when a tire has fallen 25% below the vehicle’s manufacturer’s recommended psi or tire air pressure level.  The mandatory TPMS installation program was phased in over a three-year period beginning in October 2005 in which 20 percent of new passenger vehicles and light weight trucks were required to be fitted with the systems.  By the end of August 2007, 70 percent of new vehicles rolled off the productions lines with TPMS’s.   Since then, all new vehicles have been and will continue to be installed with TPMS’s.  As the national fleet ages and new vehicles replace the old, some estimate that we can expect approximately 90 percent of the passenger cars and light weight trucks on the road to be equipped with TPMS’s before 2020.

Needless to say, the positive national recognition and praise give to the TPMS mandate has been laudatory even though all parties associated with the program readily admit that underinflated tires actually have a slight impact on fuel economy, effecting less than one percent (approximately 00.7%) of total annual fuel consumption by passenger vehicles and light weight trucks. 
 The CARB report reaches the same conclusion.  It states, “Fuel savings are expected to average about 0.6 percent…” Regardless of these marginal affects, it is our nation’s program aimed at lowering, if even so slightly, our annual national fuel consumption by concentrating on underinflated tires. 

(b)  The national public education program.  

On June 22, 2009, the DOT and NHTSA, published in the Federal Register (Volume 74, Number 118) its announcement to adopt The Tire Fuel Efficiency Consumer Information Program, as directed by Congress.  The document sets forth “a broad new consumer information program for replacement tires to inform consumers about the effect of tires on fuel efficiency, etc.”  NHTSA is required, as part of this new public information program to include “a national tire maintenance consumer education program” as well.  The tire maintenance program will address the need that “(A)ll tires require proper inflation and maintenance to achieve their intended levels of efficiency, safety, wear, and operating performance.” (Emphasis added.)  Note: This is new information that was not available prior to the last comment period of March 26, 2009.

The CARB report estimate of the cost of its proposed program is significant.  It states, “The total cost of the Proposed Regulation to affected California businesses is expected to amount to $1.1 billion for the period 2010 through 2020 (2008 dollars), or average slightly over $100 million (2008 dollars) per year.”  Then, the report goes on to make some broad, speculative savings adjustments. 

  Here is the situation.  On one hand, we have a national program placing TPMS hardware in new cars and trucks which will soon be coupled with another national program – a public information and education tire maintenance program.  On the other, we are presented with a California-only program which has the identical aim of the federal programs, i.e. reducing the incidences of underinflated tires.  Why do we need an expensive state program which will have no more of a marginal impact on fuel consumption than the two federal programs?   We respectfully submit that the state should step aside in this matter, table this proposal and let the federal government’s programs run their course.  In this way we will be achieving a portion of the AB32 mandated but at the expense and effort of the federal government. 

It is a statutory requirement that a proposed regulation meet the “nonduplication” standard.  Section 11349 (f) of the California Administrative Procedures Act states, “”Nonduplication” means that a regulation does not serve the same purpose as a state or federal statute or another regulation.”  The purpose of the “Proposed Regulation of Under Inflated Vehicle Tires” is absolutely identical to the federal programs – to reduce the incidences of underflated tires.  The proposal plans to achieve this result, as stated in the new language under (a) Purpose “. . . by inflating them to the recommended tire pressure rating.”  This proposal serves the same purpose as the federal program(s).   The regulation, therefore, does not meet the nonduplication standard in our opinion.

II. The proposed regulation is not necessary in light of the weight of the economic burden that will be placed upon the tire service dealer community in relationship to the marginal anticipated benefit, i.e. the burden far outweighs the perceived benefit.  (Addressing the newly modified section (a) Purpose, as set forth in the 15-day Notice.)
Be they federal, state or private, all concerned parties agree that taking corrective action to reduce the incidences of underflated tires will only have a miniscule impact on fuel consumption.  (See cites, supra.)  With this now being somewhat of a universally adopted conclusion, never the less, the federal government went ahead anyway and advanced its programs addressing the issue of tire underinflation. The automobile manufacturers are meeting the TPMS mandate and NHTSA will be rolling out a national public education program on the matter.  There are no sanctions or penalties associated with these programs.

By contrast, California is considering adopting an expensive, business-unfriendly, punitive tire inflation mandate program that will not, as the adopting agency readily admits, bring about any significant reduction in fuel economy by fulfilling its new stated purpose - (a) Purpose: “. . . by inflating them to the recommended tire pressure rating.”  Even under a best case analysis, the proposal will not reduce fuel consumption more than 0.6 percent.  Where is the state’s compelling justification to embark on such a costly, burdensome, California-only penalty enforced program that can only promise, at best, a miniscule derivative benefit? 

In light of the expansive federal effort in this area and the other aforementioned stated reasons, this proposal is not necessary.      

III. The proposed regulation is unnecessary because a number of the findings in the proposal are so out of sync and/or in such conflict with the findings of the leading federal agencies to render the predicted anticipated benefits to be grossly exaggerated and the adoption of the regulation unjustifiable.  (Addressing the newly modified sections (a), (c) (13), and (d) (1) (C), as set forth in the 15-day Notice.)

To fulfill the proposal’s newly amended purpose under section (a), “. . . inflating them to the recommended tire pressure rating,” the agency continues to propose a 1 psi standard - a standard in conflict with the federal percentage of psi loss standard. The federal government and its agencies have adopted a definition of underinflation based upon a percentage of psi loss.  The federal government set the requirement that all TPMS’s trigger the telltales when there is a 25 percent loss in psi.  This 25 percent standard is in large contrast to the proposal which seeks to adopt a conflicting standard: that any tire which is “one pound per square inch below the recommended tire pressure rating” (newly modified (c)(13)) is considered to be underinflated.  (It is also important not to lose sight of the fact that at the very instant a 1 pound of air pressure loss is detected, the program’s mandates and attendant harsh penalties become activated.) Suffice it to say, all national significant discussions on this subject revolve around percentages and not fixed psi weight, as proposed here.

The agency’s  proposed 1 psi standard assumes all tires require the same pressure.  Permit logic to dictate at this juncture.  A 1 psi loss in a tire requiring 50 psi has, arguably, only 1/2 the supposed negative effect on fuel economy than on a tire requiring 25 psi.  Yet, the proposal would mistakenly treat both tires identically.  The agency fails to make a convincing case to support adoption of this folly - the inflexible 1 psi fits-all-tires standard.  None of the leading federal agencies or variety of experts has ever championed anything that even closely resembles the likes of this particular misguided undertaking.

The agency unreasonable discounts the positive impact that the federal TPMS program will have on fuel savings.  As a consequence, its benefit predictions are greatly overstated.   Based upon its research, NHTSA, the federal government’s leading agency on these matters,  “. . . expects that 90 percent of drivers with TPMS technology will check and reinflate their tires in response to indications of tire underinflation.”  (GAO-07-246R Underflated Tires, page 4).  However, when making adjustments to the TPMS program’s fuel savings claims in order to better reflect the benefits of the proposed regulation, the agency’s staff totally discounts the aforementioned federal conclusion and states: “Staff assumed that (only) 50 percent of the vehicle owners would respond to the TPMS notification and immediately take corrective action.” (Agency’s Report, page 14). This staff assumption not adequately substantiated to override the federal 90 percent finding. 

One of the new regulation modifications would also dictated the use of air pressure gauges that are accurate within +/- 2 psi.  This is both unnecessary and unrealistically expensive.  Shopping the market for such gauges has been frustrating on several accounts. These low margin-of-error gauges exist but they are quite expensive compared to the universally used pencil gauges (which can be fairly accurate).  In the hard concrete floor environment of a tire service bay, with its air guns, hydraulic lifts, car jacks, and tire removal and replacement activity, gauges need to be quickly accessible, easily stored in the employees clothing and durable.  Adding to the cost of replacing all existing gauges with the expensive varieties, add replacement cost for dropped gauges meeting the +/-2 psi standard - the bulky, expensive kind of gauges.  Simply put, all of this just places another unnecessary compliance cost on the industry.  (Comment:  If the program is to be adopted, pencil gauges with an accuracy of +/- 4 psi should be permitted and the underinflated psi telltale trigger should be set to a psi loss of 20 percent, i.e. the level the tire industry suggested NHTSA adopt when promulgating the TPMS program.)   (Note: The reviewers of this last round of public comment need to be reminded that the subject of concern here is tire inflation in the hard and physical environment of tire service centers - not Swiss watch making.) 

IV. The proposed regulation lacks clarity with respect to the issue of “industry standards of practice.”  (Addressing the newly modified Section (c) (4), as set forth in the 15-day Notice.)
When modifying the definition of “Unsafe Tire” in new subsection (c) (4), “. . . which explains that a tire considered to be unsafe in accordance with standard industry practices would be excluded from the regulation,” the word “age” appears.  We respectfully submit that there is not a standard industry practice regarding age in the context of identifying unsafe tires.  The proposal’s reference to age, therefore, should be eliminated.
The issue of tire age and safety continues to be debated.  The industry still waits for NHTSA to conduct the definitive study and put this issue behind it.  What exists in the world of tires are a number of varying recommendations and guidelines.  According to the Tire Industry Association (TIA), “While some vehicle manufacturers are recommending tire replacement six years after the date of manufacture, some tire manufacturers are recommending tire replacement after ten years.  Several tire manufacturers and the majority of the vehicle manufacturers have yet to release any guidelines at all on this issue.”  The TIA does recommend that tires ten years past the date of manufacture should be removed from the rim for an inspection by a trained technician for any out-of-service conditions listed in the TIA manual.

The final word on tire aging comes from NHTSA.  They state: “Further research on tire aging is needed.”

V. The proposed regulation lacks clarity with respect to consistency of enforcement.  (Addressing newly modified section (d) (3), as set forth in the 15-day Notice.)
When adding new regulatory requirements in subsection (d) (3), automotive service providers should additionally not have to perform check and inflate service when the customer’s tires are inflated with nitrogen.  To correct this technical oversight, a new subsection (d)(3)(D) needs to be added to clarify that tire service dealers will not be subject to this regulation in these nitrogen tire filled situations.  We would suggest the corrective language be added to read:  (4 ) the tires are filled with nitrogen. 
Thank you for considering our comments on this important matter.







Respectfully submitted,







Timothy H. Flanigan
Cc:
Jodie Hueske, Vice President Human Resources, Director of Legal Services, Les Schwab 
Tire Centers
Neil Cole, Corporate Counsel, Les Schwab Tire Centers
� United States Government Accountability Office, 2/9/2007 correspondence to the United States Senate; Subject: Underinflated Tires in the United States.  GAO-07-246R Underinflated Tires.	











