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ENVI RONMENTAL PROTECTI ON AGENCY
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California State Mdtor Vehicle and Nonroad Engi ne Pol | ution
Control Standards; Mobile Cargo Handling Equi prent Regul ation at Ports
and Internodal Rail Yards; Opportunity for Public Hearing and Conment

AGENCY: Environnental Protection Agency (EPA).

ACTI ON: Notice of opportunity for public hearing and comment.

SUWARY: The California Air Resources Board (CARB) has notified EPA
that it has adopted regulations for nobile cargo handling equi pnent at
ports and internodal rail yards (Mobile Cargo
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Handl i ng Equi prent). CARB' s Mobil e Cargo Handl i ng Equi prnent

requi rements are designed to use best available control technologies to
reduce public exposure to em ssions of diesel particulate matter and
nitrogen oxi des. The requirenents apply to any notorized vehicle used
to handl e cargo, including yard trucks, top handl ers, side handlers,
rubber-tired gantry cranes, forklifts, dozers, and | oaders. By letter
dated January 29, 2007, CARB has requested that EPA confirmthat
certain requirenments are wthin-the-scope of previously granted EPA

wai vers and aut horizations under the Clean Air Act, and grant a new
full authorization pursuant to the Cean Air Act for other requirenents
that are applicable to nonroad engi nes. This notice announces that EPA
has tentatively scheduled a public hearing to consider California's
Mobi | e Cargo Handl i ng Equi pnent request and that EPA is now accepting
witten conment on the request.

DATES:. EPA has tentatively schedul ed a public hearing concerning CARB' s
request on Thursday, February 17, 2011, at 1 p.m EPA w Il hold a
hearing only if any party notifies EPA by February 7, 2011, expressing
its interest in presenting oral testinony. By February 11, 2011, any
person who plans to attend the hearing may call David Al exander at
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(202) 343-9540, to learn if a hearing will be held or may check the
foll owi ng webpage for an update: http://ww. epa. gov/otag/cafr.htm

Parties wishing to present oral testinony at the public hearing
shoul d provide witten notice to David Al exander at the e-nmail address
noted below. If EPA receives a request for a public hearing, that
hearing will be held in Room 1332A of the Ariel R os North Buil ding,
which is |ocated at 1200 Pennsyl vani a Avenue, NW, Wishi ngton, DC
20004.

| f EPA does not receive a request for a public hearing, then EPA
will not hold a hearing, and instead consider CARB s request based on
witten subm ssions to the docket. Any party may submt witten
comments until March 17, 2011.

ADDRESSES: Submit your commrents, identified by Docket I D No. EPA-HQ
OAR- 2010- 0862, by one of the foll ow ng nethods:

On-Line at http://ww.requl ati ons. gov: Follow the On-Line
Instructions for Submitting Comments.

E-mai | : a-and-r-docket @pa. gov.

Fax: (202) 566-1741.

Mail: Air and Radi ati on Docket, Docket |ID No. EPA-HQ OAR-
2010- 0862, U.S. Environnmental Protection Agency, Milcode: 6102T, 1200
Pennsyl vani a Avenue, NW, WAshi ngton, DC 20460. Please include a total
of two copi es.

Hand Delivery: EPA Docket Center, Public Reading Room EPA
West Bui |l ding, Room 3334, 1301 Constitution Avenue, NW, Washington, DC
20460. Such deliveries are only accepted during the Docket's normnal
hours of operation, and special arrangenents should be made for
deliveries of boxed information.

On-Line Instructions for Submtting Corments: Direct your conments
to Docket I D No. EPA-HQ QAR-2010-0862. EPA's policy is that al
comments we receive will be included in the public docket w thout
change and nay be nmade avail able online at http://ww.regul ations. gov,
i ncludi ng any personal information provided, unless the conment
includes information clainmed to be Confidential Business |Information
(CBI) or other information whose disclosure is restricted by statute.
Do not submt information that you consider to be CBI or otherw se

protected through http://ww.regulations.gov or e-nmail. The http://ww.reqgul ations.
gov Wb site is an "~ anonynpus access'' system which
means EPA will not know your identity or contact information unless you

provide it in the body of your comment. |If you send an e-mail conment
directly to EPA without going through http://ww.requl ations. gov, your
e-mai | address will automatically be captured and included as part of
the corment that is placed in the public docket and nade avail abl e on
the Internet. If you submt an el ectronic comment, EPA recommends that
you include your nane and other contact information in the body of your
comrent and with any disk or CO-ROM you submt. |If EPA cannot read your
comment due to technical difficulties and cannot contact you for
clarification, EPA may not be able to consider your comment. Electronic
files should avoid the use of special characters, any form of
encryption, and be free of any defects or viruses. For additional

i nformati on about EPA's public docket visit the EPA Docket Center
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honepage at http://ww. epa. gov/ epahone/ dockets. htm

EPA wi || make available for public inspection materials submtted
by CARB, witten comments received fromany interested parties, and any
testinony given at the public hearing. Materials relevant to this
proceedi ng are contained in the Air and Radi ati on Docket and
Information Center, naintained in Docket |ID No. EPA-HQ OAR-2010-0862.
Publicly avail abl e docket materials are available either electronically
through http://ww.requlations.gov or in hard copy at the Air and
Radi ati on Docket in the EPA Headquarters Library, EPA West Buil di ng,
Room 3334, |ocated at 1301 Constitution Avenue, NW, Washi ngton, DC
The Public Reading Roomis open to the public on all federal governnent
work days from8:30 a.m to 4:30 p.m; generally, it is open Mnday
t hrough Friday, excluding holidays. The tel ephone nunber for the
Readi ng Roomis (202) 566-1744. The Air and Radi ati on Docket and
Information Center's Wb site is http://ww.epa. gov/oar/docket. htnl.
The el ectronic mail (e-mail) address for the Air and Radi ati on Docket
i s: a-and-r-Docket @pa. gov, the tel ephone nunber is (202) 566-1742, and
the fax nunber is (202) 566-9744. An el ectronic version of the public
docket is avail able through the federal government's electronic public
docket and comment system You may access EPA dockets at http://ww.regul ations. gov.
After opening the http://ww.requl ations. gov Wb
site, enter EPA-HQ OAR-2010-0862, in the " "Enter Keyword or ID"' fill-
in box to view docunments in the record. Although a part of the official
docket, the public docket does not include Confidential Business
Information (CBI) or other information whose disclosure is restricted
by statute.

EPA's O fice of Transportation and Air Quality also maintains a
webpage that contains general information on its review of California
wai ver requests. Included on that page are links to prior waiver and
aut hori zati on Federal Register notices; the page can be accessed at
http://ww. epa. gov/otaqg/cafr. htm

FOR FURTHER | NFORMATI ON CONTACT: Davi d Al exander, Conpliance and

I nnovative Strategies Division, U S. Environnental Protection Agency,
1200 Pennsyl vani a Avenue (6405J), NW, Washington, DC 20460. Tel ephone:
(202) 343-9540. Fax: (202) 343-2800. E-nmmil: al exander. davi d@pa. gov.

SUPPLEMENTARY | NFORVATI ON:

I. California's Mbile Cargo Handli ng Requirenments for Equi pnent at
Ports and Internodal Rail Yards

In a letter dated January 29, 2007, CARB submitted to EPAits
request pursuant to section 209 of the Clean Air Act (" " CAA' or " “the
Act''), regarding its regulations for Mbile Cargo Handling Equi prment
at Ports and Internodal Rail Yards (" Mbile Cargo Handl i ng Equi pnent'
or "CHE'). CARB's Mdbile Cargo Handling Equi pnent regul ati ons were
adopted at CARB' s Decenber 8, 2005 public hearing (by Resol ution 05-62)
and were subsequently nodified
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after nmaking the regul ation avail able for suppl enmental public coment
by CARB' s Executive O ficer in Executive Order R-06-007 on June 2,
2006. The Mbobil e Cargo Handl i ng Equi pnent regul ations are codified at
title 12, California Code of Regul ations section 2479.

CARB' s Mbobile Cargo Handl i ng Equi prent regul ati ons establish best
avail abl e control technol ogy (BACT) requirenents that affect the
sellers, renters, lessors, owners, and operators of nobile cargo
handl i ng equi pnent that are used at California' s ports or internodal
rail yards. For newy purchased, |eased, or rented equi pnent, certified
on-road engines would be required if available for the specific
equi pment type and application. Qtherwi se, the highest |evel certified
of f-road engine would be required, along with installation of the
hi ghest | evel verified diesel enm ssion control strategy (VDECS) within
one year of purchase, |ease, or rent, or wthin six nonths of becom ng
avail able, if after a year. The regulations require in-use yard trucks
to neet BACT perfornmance standards primarily through accel erated
turnover of older yard trucks to those equi pped with cleaner, on-road
engi nes (2007 nodel year or later). Oaners or operators who have
installed VDECS prior to the end of 2006, or who are already using
certified on-road engines, are given additional tinme to conply. In
addition, conpliance is phased in for owners or operators who have nore
than three yard trucks in their fleet.

Equi prrent ot her than yard trucks (non-yard trucks) would al so be
required to neet BACT, constituting replacenent by cl eaner on-road or
of f-road engines and/or the use of retrofits. Wien retrofits are used,
repl acement with Tier 4 off-road engines or installation of a Level 3
VDECS (whi ch achieves an eighty-five percent reduction of em ssions of
di esel particulate matter) is required for sone equi prent. The Mbile
Cargo Handl i ng Equi pnent regul ati ons al so i nclude recordkeepi ng and
reporting requirenments for owners and operators of nobile cargo
handl i ng equi pnent.

1. CAean Air Act New Motor Vehicle and Engi ne Waivers of Preenption

Section 209(a) of the Cean Air Act preenpts states and | ocal
governnents fromsetting em ssion standards for new notor vehicles and
engi nes; it provides:

No State or any political subdivision thereof shall adopt or
attenpt to enforce any standard relating to the control of em ssions
from new notor vehicles or new notor vehicle engines subject to this
part. No state shall require certification, inspection or any other
approval relating to the control of em ssions from any new notor
vehicle or new notor vehicle engine as condition precedent to the
initial retail sale, titling (if any), or registration of such notor
vehi cl e, notor vehicle engine, or equipnent.

Through operation of section 209(b) of the Act, California is able
to seek and receive a waiver of section 209(a)'s preenption. |If certain
criteria are nmet, section 209(b)(1) of the Act requires the
Adm ni strator, after notice and opportunity for public hearing, to
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wai ve application of the prohibitions of section 209(a). Section

209(b) (1) only allows a waiver to be granted for any State that had
adopt ed standards (ot her than crankcase em ssion standards) for the
control of em ssions fromnew notor vehicles or new notor vehicle

engi nes prior to March 30, 1966, if the State determines that its
standards will be, in the aggregate, at |east as protective of public
health and wel fare as applicable Federal standards (i.e., if such State
makes a " protectiveness determnation''). Because California was the
only state to have adopted standards prior to 1966, it is the only
state that is qualified to seek and receive a waiver.\1\ The

Adm ni strator nust grant a waiver unless she finds that: (A
California' s above-noted " "protectiveness deternination'' is arbitrary
and capricious; \2\ (B) California does not need such State standards
to neet conpelling and extraordinary conditions; \3\ or (O
California s standards and acconpanyi ng enforcenent procedures are not
consistent with section 202(a) of the Act.\4\ EPA has previously stated
that consistency with section 202(a) requires that California's
standards nmust be technologically feasible within the lead tine

provi ded, giving due consideration of costs, and that California and
appl i cabl e Federal test procedures be consistent.\5\

\1\ See S.Rep. No. 90-403 at 632 (1967).

\2\ Clean Air Act (CAA) section 209(b)(1)(A).

\ 3\ CAA section 209(b)(1)(B).

\4\ CAA section 209(b)(1)(0O.

\5\ See, e.g., 74 FR 32767 (July 8, 2009); see also Mdtor and
Equi prent Manuf acturers Association v. EPA (MEMA |), 627 F.2d 1095,
1126 (D.C.Gir. 1979).

I11. Cean Air Act Nonroad Engi ne and Vehicl e Authorizations

Section 209(e) (1) of the Act permanently preenpts any State, or
political subdivision thereof, fromadopting or attenpting to enforce
any standard or other requirenment relating to the control of em ssions
for certain new nonroad engi nes or vehicles.

Section 209(e)(2) requires the Adm nistrator, after notice and
opportunity for public hearing, to authorize California to enforce
standards and other requirenents relating to the control of em ssions
from new engines not |isted under section 209(e)(1), if certain
criteria are nmet. EPA has pronul gated regul ati ons inplenenting these
provisions at 40 CFR part 1074. These regul ations set forth the
criteria that EPA nust consider before granting California
aut hori zation to enforce its new nonroad emi ssion standards. Title 40
of the Code of Federal Regul ations, part 1074. 105 provi des:

(a) The Adm nistrator will grant the authorization if California
determnes that its standards will be, in the aggregate, at |east as
protective of public health and wel fare as otherw se applicable
federal standards.

(b) The authorization will not be granted if the Adm nistrator
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finds that any of the follow ng are true:

(1) California's determnation is arbitrary and capri ci ous.

(2) California does not need such standards to neet conpelling
and extraordinary conditions.

(3) The California standards and acconpanyi ng enf orcenent
procedures are not consistent with section 209 of the Act.

(c) In considering any request from California to authorize the
state to adopt or enforce standards or other requirenments relating
to the control of em ssions from new nonroad spark-ignition engines
smal | er than 50 horsepower, the Adm nistrator will give appropriate
consi deration to safety factors (including the potential increased
risk of burn or fire) associated with conpliance with the California
st andar d.

As stated in the preanble to the section 209(e) rule, EPA has
historically interpreted the section 209(e)(2)(iii) " “consistency'"'
inquiry to require, at mninmm that California standards and
enf orcenent procedures be consistent with section 209(a), section
209(e) (1), and section 209(b)(1)(C (as EPA has interpreted that
subsection in the context of section 209(b) notor vehicle waivers).\6\

In order to be consistent with section 209(a), California' s nonroad
st andards and enforcenent procedures nust not apply to new notor
vehi cl es or new notor vehicle engines. To be consistent with section
209(e) (1), California's nonroad standards and enforcenent procedures
must not attenpt to regul ate engine categories that are permanently
preenpted fromstate regulation. To determ ne consistency with section
209(b) (1) (C), EPA typically reviews nonroad authorization requests
under the sane " "consistency'' criteria that are applied to notor
vehi cl e wai ver requests. Pursuant to section 209(b)(1) (O, the
Adm ni strator shall not grant California a notor vehicle waiver

[[ Page 5589] ]

if she finds that California ~ " standards and acconpanyi ng enfor cenent
procedures are not consistent with section 202(a)'' of the Act.

Previ ous deci sions granting waivers and authori zations have noted that
state standards and enforcenent procedures are inconsistent with
section 202(a) if: (1) There is inadequate lead tine to permt the
devel opnent of the necessary technol ogy giving appropriate
consideration to the cost of conpliance within that time, or (2) the
federal and state testing procedures inpose inconsistent certification
requirenents.

V. Wthin-the-Scope Determnations

If California anends regul ations that were previously granted a
wai ver of preenption or authorization, EPA can confirmthat the amended
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regul ations are within-the-scope of the previously granted wai ver or
aut hori zati on. Such wi thin-the-scope anendnents are perm ssible w thout
a full waiver reviewif three conditions are net. First, the anended
regul ati ons nmust not undermine California's determnation that its
standards, in the aggregate, are as protective of public health and

wel fare as applicable federal standards. Second, the anended
regul ati ons nust not affect consistency wth section 202(a) of the Act.
Third, the amended regul ati ons nust not raise any " new i ssues’

af fecting EPA's prior waivers or authorizations.

V. EPA s Request for Public Conment

When EPA receives a new waiver or authorization request from CARB,
EPA traditionally publishes a notice of opportunity for public hearing
and conment, and then publishes a decision in the Federal Register
foll owi ng the conclusion of the comment period. In contrast, when EPA
receives a request from CARB for a within-the-scope confirmation, EPA
may publish a decision in the Federal Register and concurrently invite
public comment if an interested party is opposed to EPA s deci sion.

Because CARB' s request regarding its Mbile Cargo Handling
Equi pnent regul ati ons includes both within-the-scope confirmtion
requests and a request for a full authorization, EPAis inviting
comrent on several issues. First, we request conment on which criteria
we shoul d apply to the various provisions included within CARB's Mobile
Cargo Handl i ng Equi pnent regul ations. Mre specifically, we are
requesti ng conmment on whether any of the particular regul atory
provi sions included in CARB s request should be considered as wthin-
t he- scope of previous EPA waivers or authorizations, and which
particul ar regul atory provisions should be so considered, or whether
EPA shoul d consider all of the regulatory provisions as requiring a
full waiver or authorization. Next, we seek conment on application of
the appropriate criteria. To the extent that a commenter believes a
regul atory provision is within-the-scope, they should al so comment on
how EPA should apply its within-the-scope criteria; alternatively,
shoul d a comenter believe that a particular regulatory provision
requires a full waiver or authorization, we request comment on whet her
California has nmet the criteria for receipt of a full waiver or
aut hori zati on.

Wthin the context of a within-the-scope analysis, EPA invites
comment on whether California s Mbile Cargo Handl i ng Equi pnent
requi rements: (1) Undermne California s previous determnation that
its standards, in the aggregate, are at |east as protective of public
health and wel fare as conparabl e Federal standards, (2) affect the
consi stency of California' s requirements with section 202(a) of the
Act, and (3) raise any other new i ssues affecting EPA s previous waiver
or authorization determ nations.

As stated above, EPA is al so requesting conment on issues rel evant
to a full waiver and authorization analyses, in the event that EPA
determ nes that any of California s standards shoul d not be consi dered
wi t hi n-t he-scope of CARB's previous waivers and authorizations, and
instead require a full waiver or authorization analysis. Specifically,
we request conment on: (a) Wiether CARB's determination that its
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standards, in the aggregate, are at |east as protective of public
health and wel fare as applicable federal standards is arbitrary and
capricious, (b) whether California needs such standards to neet
conpel l ing and extraordinary conditions, and (c) whether California's
st andards and acconpanyi ng enforcenent procedures are consistent with
section 209 of the Act.

VI. Procedures for Public Participation

If a hearing is held, the Agency will make a verbatimrecord of the
proceedi ngs. Interested parties may arrange with the reporter at the
hearing to obtain a copy of the transcript at their own expense.
Regardl ess of whether a public hearing is held, EPA will keep the
record open until March 17, 2011. Upon expiration of the coment
period, the Adm nistrator will render a decision on CARB s request
based on the record fromthe public hearing, if any, all relevant
witten subm ssions, and other information that she deens pertinent.
Al information wll be available for inspection at the EPA Air Docket
No. EPA- HQ OAR- 2010- 0862.

Persons with comments containing proprietary information nust
di stingui sh such information fromother coments to the greatest extent
possi bl e and | abel it as "~ Confidential Business Information'' (CBI).
If a person meking comrents wants EPA to base its decision on a
subm ssion | abel ed as CBI, then a non-confidential version of the
docunent that sunmarizes the key data or information should be
submtted to the public docket. To ensure that proprietary information
is not inadvertently placed in the public docket, subm ssions
contai ning such information should be sent directly to the contact
person |isted above and not to the public docket. Information covered
by a claimof confidentiality will be disclosed by EPA only to the
extent allowed, and according to the procedures set forth in 40 CFR
Part 2. If no claimof confidentiality acconpani es the subm ssion when
EPA receives it, EPAw |l nmake it available to the public w thout
further notice to the person maki ng conments.

Dat ed: January 25, 2011.
Margo T. Oge,
Director, Ofice of Transportation and Air Quality, Ofice of Air and
Radi at i on.
[FR Doc. 2011-2082 Filed 1-31-11; 8:45 an
Bl LLI NG CODE 6560-50-P

file:///W)/Sec%20209%20Waivers& Auth's’209(e) A utho...ent/Noti ce%200f %20Hearing%2076%20FR%205587%20.htm (8 of 8) [2/1/2011 9:15:45 AM]



	Local Disk
	Federal Register, Volume 76 Issue 21 (Tuesday, February 1, 2011)


