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I.  INTRODUCTION  
 
State law places substantial restrictions on changes that California air pollution control 
districts (APCD) and air quality management districts (AQMD) (district) can make to 
their local New Source Review (NSR) rules (Protect California Air Act of 2003 (Act); 
SB288; Stats 2003 ch 476 § 1; Health and Safety Code sections 42500 through 42507).  
Within certain narrow limits, however, a district can make rule changes that may 
weaken its NSR program provided that such changes meet the criteria specified in the 
Act and that such changes are approved under a public process by both the district and 
the Air Resources Board (ARB or Board). 
 
The Monterey Bay Unified Air Pollution Control District (District) adopted changes to its 
New Source Review rule (Rule 207) on June 21, 2006.  Following the procedure 
required by SB 288 and set forth in section 42504(d) of the Health and Safety Code, the 
District has requested that the ARB approve those changes at a public hearing so that 
they may take effect. 
 
This document presents information regarding the nature of the district rule changes, an 
assessment of whether the evidence provided by the District demonstrates that the 
changes meet the necessary criteria, and makes a staff recommendation to the ARB 
Hearing Officer.  This document also provides background information regarding New 
Source Review, the changes to federal New Source Review requirements that 
prompted Senate Bill 288, and the key provisions and procedures of Senate Bill 288.  
Generally, the law is an “anti-backsliding” measure that prohibits a district from 
amending its NSR rule to be less stringent than it was on December 30, 2002. 
 
 
II.  BACKGROUND 
 
A.  NEW SOURCE REVIEW BASICS 
 
New Source Review is an important preconstruction permitting program designed to 
ensure that emissions from new and expanding facilities are minimized and mitigated.  
This allows industrial growth to continue in areas that already experience unhealthful air 
quality, called “nonattainment areas”.  It also minimizes the adverse impacts on the air 
quality of areas that are still relatively clean, called “attainment areas.” 
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There are two main elements of NSR for areas that do not attain State or federal 
ambient air quality standards.  Most of California’s population resides in such areas.  
The first element is the requirement for new and expanding facilities above a certain 
size to install stringent, modern, emission controls, called Best Available Control 
Technology (BACT).  In California, BACT represents the most effective air pollution 
control technology achieved in practice, and is generally equivalent to the Lowest 
Achievable Emission Rate (LAER) technology specified in federal requirements.  The 
second main element of New Source Review is the requirement for new and expanding 
facilities to mitigate emissions that remain after BACT is applied.  This mitigation is 
typically accomplished by supplying “offsets”, also called “emission reduction credits.”  
Offsets are generated from emission reductions that occur at the same source or at 
other nearby sources.  Such reductions are in excess of those that are legally required 
or assumed to occur in the State Implementation Plan (SIP), district rules and 
regulations and any other applicable requirements; i.e. they are “surplus” emission 
reductions. 
 
New Source Review requirements for new and expanding stationary sources are 
mandated by both the State and federal Clean Air Acts and are implemented at the local 
level by each of the 35 districts in California.  Local districts have the responsibility for 
controlling the emissions from stationary sources of air pollution under their jurisdiction.  
Each district has its own NSR rules that incorporate State and federal requirements, 
and are also tailored to meet local needs. 
 
B.  FEDERAL CHANGES TO NSR 
 
On December 31, 2002, the United States Environmental Protection Agency (U.S. EPA) 
published a final rule that significantly changed federal NSR requirements.  These 
changes substantially weaken federal NSR for modifications at existing facilities by 
creating loopholes to allow more facilities to avoid federal NSR requirements.  
 
Because the final rule was viewed as a weakening of the federal Clean Air Act, the 
California Air Resources Board (ARB), the California Attorney General, and several 
California districts joined a number of other states and public interest groups to file a 
legal challenge to that rule.  As a result of that challenge, the D.C. Circuit Court of 
Appeals upheld much of U.S. EPA’s NSR changes, although the court vacated two 
elements and remanded another element to U.S. EPA for revision or further 
explanation.  Under the upheld portions of the December 31, 2002 rule, states (and in 
California’s case, the districts) must make conforming changes to their NSR rules and 
submit them for U.S. EPA approval into the SIP by January 2, 2006.  The EPA 
promulgated a second set of rules pertaining to “routine maintenance, repair and 
replacement” at existing facilities that further weakened NSR at the federal level.  
However, California and others won the ensuing litigation and these changes have not 
been implemented. 
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C.  SENATE BILL 288 
 

1.  Purpose 
 
State lawmakers were concerned that implementing the federal changes to NSR would 
undermine California’s longstanding and effective NSR programs and degrade air 
quality and in 2003 enacted SB 288.  That law, (the “Protect California Air Act of 2003), 
generally prohibits districts from making their NSR rules less stringent than such rules 
which existed on December 30, 2002, the day before the first set of federal NSR 
changes were published in the Federal Register.  The statute also imposes more 
specific restrictions on changes to NSR rules that would reduce the obligation of 
individual stationary sources of air pollution.  The full text of Senate Bill 288 is included 
as Appendix A.   
 

2.  Air Resources Board Oversight 
 
The ARB has an important oversight role in the implementation of SB 288.  First,  
SB 288 requires the ARB to review amendments to district NSR rules to ensure they are 
equivalent to or more stringent than those that existed on December 30, 2002, and to 
promptly adopt rules necessary to establish equivalency if they are not.  Second, in the 
case where SB 288 permits the districts to weaken their NSR rules, ARB approval is 
required as part of the amendment procedure.  
 
The ARB staff distributed several guidance documents regarding implementation of  
SB 288.  One document, included as Appendix B, contains the general criteria that ARB 
staff will use to review district rule changes for consistency with SB 288.  Another 
document, presented as Appendix C and diagrammed in Appendix D, outlines the steps 
that ARB will take in processing district rule amendments that are 1) called into question 
either by a petition or ARB staff regarding whether they are permitted under SB 288, or 
2) adopted as acknowledged rule relaxations under the specific narrowly circumscribed 
allowances listed in that statute.  The highlights of the provisions and implementation of 
SB 288 are summarized below. 
 

3.  SB 288 Provisions and Implementation 
 

a)  General Prohibition of NSR Rule Relaxations 
 
Essentially an “anti-backsliding” statute, SB 288 states that no district “may amend or 
revise its NSR rules or regulations to be less stringent than those that existed on 
December 30, 2002” (HSC § 42504(a)).  ARB staff interpret this as prohibiting a district 
from making rule changes that would relax the stringency of its NSR program as a 
whole.  ARB staff further interprets this as allowing changes to some elements of district 
NSR rules as long as 1) compensating changes are made to other elements such that 
there is no relaxation in the stringency of a district’s NSR program as a whole; and 2) 
the obligations of individual stationary sources with regard to certain specifically listed 
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elements (see below) are not relaxed.  Districts may change their NSR rules if the 
changes make the rules more stringent. 
 

b)  Specific Prohibitions 
 
SB 288, in Health and Safety Code section 42504(b), specifically prohibits changes to 
specified elements of a district’s NSR rule if these changes would “exempt, relax, or 
reduce the obligations of a source” with regard to six listed requirements.  The elements 
that cannot be changed are: 
1. The applicability determination for new source review; 
2. The definition  of modification, major modification, routine replacement, or repair or 

replacement; 
3. The calculation methodology, thresholds or other  procedures of new source 

review; and 
4. Any definitions or requirements of the new source review regulations. 
 
The specific source obligations are: 
1. Any requirement to get a permit prior to construction; 
2. Any requirement to apply best available control technology (BACT or Lowest 

Achievable Emission Rate, LAER, as appropriate); 
3. Any requirement to perform an air quality impact analysis; 
4. Any requirement for monitoring, recordkeeping, and reporting if it would be less 

representative, enforceable, or publicly accessible; 
5. Any requirement for regulating any air pollutant covered by the NSR rules; and  
6. Any requirement for public participation prior to permit issuance. 
 

c)  Circumstances Under Which Rule Relaxations Are Allowed 
 
Notwithstanding the prohibitions discussed above, SB 288 does allow districts to reduce 
the stringency of their NSR rules under certain narrow circumstances if specified criteria 
are met [Health and Safety Code section 42504(d)].  First, the rule change must meet 
one of the following conditions: 
 
1. It replaces a rule that allowed risk from exposure to a toxic material with a more 

protective rule; or 
2. It replaces a technologically unworkable rule with one that is effective; or 
3. It replaces a rule that caused a substantial hardship to business with an amended 

rule that is narrowly tailored to relieve the hardship, and it requires the district to 
provide suitable offsets for any resulting increases in emissions; or  

4. It is temporary and necessary to respond to an unexpected emergency; or 
5. It is adopted in a district that attains all national ambient air quality standards, and it 

will not impede continued maintenance of those standards or impede progress 
towards attaining State ambient air quality standards. 

 
Second, the rule change must not exempt, relax, or reduce the obligation of a major 
source to obtain a permit or apply BACT/LAER emission controls.  Third, the process of 
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revising the district rule and the substance of the revision must be consistent with 
Division 26 of the Health and Safety Code, which addresses air pollution control in 
California.  Finally, the rule change must be consistent with ARB guidance regarding 
environmental justice. 
 
Such rule relaxations must be approved by a district’s governing board at a public 
hearing and must be supported by substantial evidence in the record.  The district must 
submit the changes to ARB for approval at a public hearing; the changes are not 
effective until approved by ARB. 
 

d)  ARB Processing of District Rule Changes Under Section 42504(d) of 
SB 288 

 
The procedure for processing district NSR rule changes under SB 288 follows one of 
two basic routes.  One of these routes, diagrammed in Figure One, applies when a 
district has amended its NSR rule at a public hearing where its governing board 
determines, based on substantial evidence in the record, that each of the conditions 
listed in SB 288 for allowing rule relaxations has been met.  The ARB staff has 
determined that this route is the appropriate one for processing the changes to this rule.  
Monterey Bay Unified Air Pollution Control District has followed this procedure and 
submitted their NSR rule to ARB for approval.   
 
The other route, which does not apply to Monterey Bay Unified Air Pollution Control 
District and thus will not be covered further in this report (but is included in Appendix C), 
is taken when a district board approves an NSR rule revision that is not acknowledged 
as an allowable rule relaxation and later is questioned by a member of the public or 
ARB staff during its routine review of district rules regarding whether it is permissible 
under SB 288.   
 
Under the first processing route, once a district has requested ARB to ratify its decision, 
the ARB will conduct a public hearing as required by SB 288.  Notice of the hearing will 
be provided to the public and the hearing will be conducted by the Board, the Executive 
Officer, or her delegate.  The district, the public, and ARB staff will have the opportunity 
to present oral and/or written testimony at the hearing.  

 
Following the hearing, the ARB representative who conducted the hearing (i.e. the 
Hearing Officer) will issue a written decision.  If ARB approves the district NSR rule 
revision as being in compliance with the statutory conditions, the rule will become 
effective.  If ARB determines that the conditions have not been met, ARB will work with 
the district to make the necessary changes.  A follow-up hearing may or may not be 
necessary, depending upon the scope of the changes, the treatment of the issues at the 
public hearing, and whether the district decides to pursue the matter. 
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Figure One 
 

Process for When a District Adopts an Allowed Rule Relaxation 
[Health and Safety Code Section 42504(d)] 

 
 

• Rule not effective until ARB approval 
• Conduct noticed public hearing open to both oral and written 

testimony 
• Hearing conducted by Board, Executive Officer or her delegate 

District Board approves an acknowledged relaxation that it determines 
at a public hearing meets all of the relevant SB 288 criteria in Health 
and Safety Code 42504(d)(1) through (4)(i.e., reduces specified risk to 
public health, replaces unworkable rule, replaces rule that caused 
substantial hardship, is a temporary response to an emergency, will not 
jeopardize attainment / maintenance of State and federal ambient air 
quality standards in a district that already attains all federal ambient air 
quality standards, etc.)

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Prepare and post written decision after considering all relevant material 
presented 

 
 
 
 
 
 

ARB decides that conditions listed 
in SB 288 are not met 

ARB approves the rule revision 
as being in compliance with  
SB 288 
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III.  CHANGES TO THE MONTEREY BAY UNIFIED AIR POLLUTION CONTROL 
DISTRICT’S NSR RULE 
 
A.  CHANGES TO CONFORM TO FEDERAL REQUIREMENTS 

 
On June 21, 2006, the Board of the Monterey Bay Unified Air Pollution Control District 
(District) approved a number of changes to the District’s NSR rule.  The District’s staff 
report and rule changes are presented in Appendix E.  One driving force behind those 
changes was the need to satisfy requirements to conform to the December 31, 2002 
federal rule discussed previously.  That federal rule requires districts to adopt 
conforming changes to their NSR rules and submit them to U.S. EPA by               
January 2, 2006.  This requirement needs to be harmonized with SB 288, which bars 
districts from adopting any changes that would weaken their NSR rules relative to those 
that existed on December 30, 2002. 
 
In order to strike a balance between those two disparate legal requirements, the District 
followed a general approach agreed upon by the California Air Pollution Control Officers 
Association (CAPCOA), ARB, and U.S. EPA.  Under that approach, districts would 
adopt rule changes that adhere to U.S. EPA’s rules as they apply to federal “major 
modifications,” but would retain their current requirements for modifications no longer 
subject to federal NSR.  The changes agreed upon, therefore, have very little effect on 
how the current district NSR rules are implemented.  This approach ensures that 
stringent State NSR requirements would remain intact while federal sanctions against 
the districts for noncompliance with federal weakenings are avoided.  Specifically, this 
approach involves making rule amendments that narrowly adopt the federal changes in 
a manner that allows the federal loopholes to apply only to two strictly federal 
requirements, “statewide compliance certification” and “alternative siting analysis.” 
 
Under the requirement for statewide compliance certification, prior to being issued an 
authority to construct for a new major source or major modification1, an applicant must 
certify that all major sources that s/he owns or operates in California comply with all 
applicable emission limitations and standards or are on a schedule for compliance.  This 
requirement originates from section 173(a)(3) of the federal Clean Air Act [Part D 
(Nonattainment Areas in General), Subpart 1 (Plan Requirements for Nonattainment 
Areas)]. 
 
Under the requirement for an alternative siting analysis, an applicant for an authority to 
construct a major source or major modification must provide an analysis of alternative 
sites, sizes, production processes, and environmental control techniques for a proposed 
source that demonstrates that the benefits of the proposed source significantly outweigh 

                                            
1 Major sources and major modifications are defined in the federal Clean Air Act and are determined by 
the air quality of an area and the annual amount of emissions of the source.  In the Monterey Bay Unified 
Air Pollution Control District, major sources of ozone, for example, emit 100 tons per year of NOx or 
VOCs.  Major modifications of ozone are changes at an existing stationary source that increase NOx or 
VOC emissions by 40 tons per year.   
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the environmental and social costs imposed as a result of its location, construction, or 
modification.  This requirement is found in section 173(a)(5) of the Clean Air Act. 
 
B.  NEW EXEMPTIONS FROM OFFSETS AND OTHER REQUIREMENTS 
 
The District made other changes that were not required by the December 31, 2002 and 
subsequent federal rules.  One such change exempts sources with emissions less than 
10 tons per year from offset requirements.  Under the previous rule, offsets were 
triggered at daily levels of: 

• 137 pounds per day for volatile organic compounds (VOC) and oxides of 
nitrogen (NOx),  

• 82 pounds per day for particulate matter less than 10 microns (PM10),  
• 150 pounds per day for sulfur oxides (SOx) and particulate matter (PM – total 

suspended particulate (TSP), and 
• 150 - 550 pounds per day for carbon monoxide (CO).  

 
For sources that operate consistently throughout the year, those daily thresholds are 
higher than the new 10 ton per year exemption, so the former offset requirements would 
still apply.  However, for sources with inconsistent operations (e.g. seasonal sources) 
the new 10 ton per year exemption potentially weakens existing offset requirements, 
thus triggering SB 288.  For example:  A cannery that has high daily emissions (greater 
than the limits above) during the period when it is in full production, but has annual 
emissions less than 10 tons per year, will not be required to provide offsets.  
 
Another change exempts sources that emit less than 10 tons per year from 
requirements to perform a visibility, soils, and vegetation analysis and from 
requirements to perform an air quality increment analysis.  An air quality increment 
analysis is used to determine if an increase in emissions associated with a new or 
modified source will cause a violation of an ambient air quality standard.  The former 
rule required such analyses for all sources regardless of their emissions.  This change 
is also a relaxation under SB 288. 
 
IV.  ARB STAFF’S EVALUATION OF THE MONTEREY BAY UNIFIED AIR 
POLLUTION CONTROL DISTRICT’S RULE CHANGES WITH REGARD TO SENATE 
BILL 288 
 
A.  REQUIRED DISTRICT FINDINGS 
 
As discussed previously, Health and Safety Code section 42504(d) allows for rule 
relaxations under carefully limited circumstances.  A district that meets all national 
ambient air quality standards, which is the case for the Monterey Bay Unified Air 
Pollution Control District (District), may relax its NSR rules if the following four 
conditions, as established by substantial evidence in the public rulemaking record, are 
met: 
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1. The proposed changes will not impair or impede continued maintenance of federal 
ambient air quality standards or progress toward achieving attainment of State 
ambient air quality standards; 

2. The amended rule will not exempt, relax, or reduce the obligation of any stationary 
source to obtain a permit or to apply BACT; 

3. The amended rule is consistent with Division 26 of the Health and Safety Code, 
which according to ARB guidance means that the process of the revision and the 
substance of the revision “comply with the procedural and substantive provisions 
pertaining to air pollution control in California, as set forth in Division 26 of the Health 
and Safety Code”; and  

4. The amended rule is consistent with any guidance approved by the Air Resources 
Board regarding environmental justice. 

 
The District Board, at its hearing on June 21, 2006 found, based on information 
provided by District staff, that all four of those conditions were satisfied.  The District’s 
staff report and the Board of Director’s Resolution are included in Appendix E.   
 
B.  ARB STAFF SUMMARY AND CONCLUSIONS REGARDING THE DISTRICT’S 
FINDINGS 
 

1. Required Findings 
 

ARB staff evaluated the District’s materials to determine whether, in staff’s opinion, they 
adequately support each of the four required findings.  Our summary of the District 
materials and our conclusions are presented below under each of four relevant 
headings: 
 
a.   Evidence to support that the proposed changes will not impair or impede continued 

maintenance of federal ambient air quality standards or progress toward achieving 
attainment of state ambient air quality standards 

 
The changes to the District’s NSR rule exempt some sources from requirements to 
provide offsets and to perform several types of air quality impact analyses.  The 
exemptions affect requirements for a variety of pollutants including VOCs, NOx, PM10, 
SOx, and CO.  Thus, the District’s evidence needs to demonstrate that the new 
exemptions do not adversely affect the District’s status with regard to a number of 
different ambient air quality standards. 
 
Currently, the District attains all federal ambient air quality standards, including those for 
ozone (both the one-hour and eight-hour standards), particulate matter (PM10 and 
PM2.5), SO2, NO2 and CO.  The District does not attain the State ambient air quality 
standards for ozone and PM10, but attains all other State ambient air quality standards. 
 
To estimate possible impacts from the rule exemptions, the District looked at past 
permitting data and also drew upon its knowledge of likely future projects that might 
qualify for the rule exemptions.  First, the District presented information about past 
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projects that required offsets.  Of the six projects permitted since 1993 that required 
offsets, none had emissions below 10 tons per year (the new exemption threshold in the 
amended rule).  Next, the District identified two likely future projects that would qualify 
for the exemptions.  Together, those two projects would emit approximately 18 tons per 
year of ozone precursors.  These projects were then used to determine the effect the 
rule change and the margin of uncertainty from this change as compared to the 
emission inventory trend.      
 
The District presented information regarding emission inventory trends for ozone 
precursors and showed, within a fairly large margin, that the trends would not be 
adversely affected by the emission increases in NOx or VOCs potentially caused by the 
rule exemptions.  The District’s analysis of ozone air quality trends indicated that by 
2020 the margin between federal attainment and nonattainment for ozone precursors 
the 18 tons per year would be 2,500 and 1,100 times the potential increase as applied 
to the one and eight-hour attainment inventories respectfully.    
 
The District also presented similar information regarding the inventory and air quality 
trends for PM10.  In 2005, only 5 percent of the District’s PM10 emission inventory was 
from stationary sources.  The District did not identify any future projects that would 
utilize the exemption.  The District also included excerpts from its SB 656 plan, “2005 
Report on Attainment of the California Particulate Matter Standards in the Monterey Bay 
Region.” This plan focuses on measures to reduce emissions of PM10 from fugitive dust 
and smoke.  The District concluded that since stationary sources comprise less than      
5 percent of the PM10 inventory and a single source less than 10 tons per year source 
would represent less than 0.03 percent of the PM10 inventory, it is reasonable that the 
proposed changes would not impair continued maintenance of federal ambient air 
quality standards or progress toward attaining the state ambient air quality standards for 
PM10. 
 
The District indicated in the staff report that the level of attainment for CO and SOx are 
not known since ambient levels were well within the respective standards at the time of 
designation in 1989.  Based on the inventory trend for these pollutants, by 2010 the 
inventory margin (the quantity of emissions that would trigger nonattainment) will be    
10 tons per day for sulfur dioxide (SO2) and 475 tons per day for CO.  Based on this 
margin, the District estimated that it would take at least 350 new sources emitting SO2 
and over 17,000 new sources emitting CO over 10 tons per year to fall back to the 1989 
ambient levels.  The District concluded that it is highly unlikely that small sources would 
account for the large increases it would take to potentially affect the attainment status of 
the area. 
  
With respect to the impact analysis, the District provided evidence that the smaller 
sources that would be exempted from the air quality impact analyses would have been 
unlikely to trigger a finding of significant impacts had they been subject to such 
analyses.  This was determined by relating possible emission increases from such 
sources to those of a large electrical generation turbine project for which the relevant 
impacts analyses were performed as part of a past permitting action.  The District used 
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the logic that if the turbine project - with emissions that ranged from three to 145 times 
that of the exemption threshold - showed no impacts, sources covered under the 
exemption would likewise show no impacts.  
 
The two changes made by the District to conform to the federal NSR requirements 
include an exemption from the Statewide Compliance Certification and the Alternative 
Siting analysis.  The Statewide Compliance Certification has the effect of exempting 
some major modifications (i.e. those that are not considered “major” under the federal 
NSR amendments, but are still “major” for purposes of the District rule) from the 
requirement that, prior to being issued an authority to construct, the applicant must 
certify that all major sources that s/he owns or operates in California comply with all 
applicable emission limitations and standards or are on a schedule for compliance.     
 
Staff consulted with permitting staff from a number of districts and U.S. EPA to evaluate 
this question.  We also requested data from the District regarding past permitting 
actions that were affected by this requirement.  Our discussions with permitting staff 
from other districts (Ventura, San Diego, Bay Area, and San Joaquin) and with U.S. 
EPA Region IX staff provided insights, although the information collected was 
qualitative.  We learned that, in the experience of the staff we talked to, the requirement 
for statewide compliance certification rarely impedes an application for an authority to 
construct.  One reason for this is that, typically, most facilities can pass the test of being 
in compliance or being on a schedule for compliance.  In the Monterey Bay Unified Air 
Pollution Control District, for example, once a Notice of Violation is issued for an 
emissions-based violation, the facility must immediately come into compliance, shut 
down the emission source, or seek a variance in order to keep operating to avoid further 
enforcement actions from the district.   
 
However, there are rare exceptions to this general pattern.  For example, staff in the 
Bay Area AQMD recall that a compliance issue at one power generating facility 
(Wolfskill) delayed the permitting of a new power plant (East Altamont) proposed by the 
same owner (Calpine).  District permitting staff surmises that, because the noncompliant 
facility failed a source test, the owner had to correct the problem before signing the 
statewide compliance certification for the new facility. 
 
The District staff report includes an analysis of their sources and concluded that there 
are only eight sources in the district that are major sources.  These sources are also 
Title V sources and must certify compliance once a year as part of their Title V Permit.  
The District also looked back ten years at all sources that have been required to certify 
compliance.  Only one source has been required to make the additional statewide 
compliance certification and no excess emissions were discovered as part of the 
certification.  ARB staff believes that the District’s evidence supports the finding that this 
change to Rule 207 will not impair or impede continued maintenance of federal ambient 
air quality standards or progress toward achieving attainment of State ambient air 
quality standards in the District.  
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As described previously, another change made by the District to conform to federal 
NSR changes is the requirement to perform an alternative siting analysis.  The change 
to the District rule has the effect of exempting existing major sources undergoing a 
major modification from the requirement to perform an analysis of alternative sites, 
sizes, production processes, and environmental control techniques.  The analysis would 
demonstrate that the benefits of the proposed source significantly outweigh the 
environmental and social costs imposed as a result of its location, construction, or 
modification.   
 
ARB staff believes that there are sufficient equivalent requirements in State law that 
these sources perform an alternative siting analysis without retaining the requirement in 
Rule 207.  These include the District BACT requirements which require the review of 
alternate production process and controls and District Rule 1000 which specifies 
requirement for additional review of emissions of toxic air contaminants.  In addition, 
(while not mentioned by the District) CEQA requires that an alternative siting analysis 
be performed when construction of a new or modifying facility may have an adverse 
environmental impact.   
  
ARB staff believes that the District’s evidence, when considered as a whole, sufficiently 
supports the finding that the new thresholds for offsets and air quality impacts analyses 
as well as the exemption for the statewide compliance certification and alternative siting 
analysis, will not impair or impede continued maintenance of federal ambient air quality 
standards or progress toward achieving attainment of state ambient air quality 
standards.  Overall, the analysis of the inventory and of air quality trends provides 
compelling evidence to support the basic argument.  
 
b.   Evidence to support that the amended rule will not exempt, relax, or reduce the 

obligation of any stationary source to obtain a permit or to apply BACT 
 
The District cited the specific areas in their rules that will retain permit and BACT 
requirements for all sources currently covered by such requirements.  ARB staff 
believes these rules provide adequate support for the District’s finding that the amended 
rule will not exempt, relax, or reduce the obligation of any stationary source to obtain a 
permit or to apply BACT. 
 
c.  Evidence to support that the amended rule is consistent with Division 26 of the 

California Health and Safety Code  
 

The District cites the relevant section of Division 26 that pertains to the rule change – 
one that mandates the State “no net increase” requirements.  Under State law (Health 
and Safety Code section 40918), the District is required to impose “no net increase” 
(offset) requirements on new and modified stationary sources with a potential to emit  
25 tons per year or greater of NOx or VOCs.  The District’s new 10 ton per year offset 
threshold is more stringent than required by State law and is thus consistent with 
Division 26 of the California Health and Safety Code.  Moreover, the process by which 
the District adopted the rule amendments codified with the rulemaking procedure set 
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forth in the Health and Safety Code.  Finally, the NSR rule amendments do not affect 
district compliance with other substantive or procedural requirement of the Health and 
Safety Code.   ARB staff believes this provides adequate support upon which to base 
the District’s finding. 
 
d.   Evidence to support that the amended rule is consistent with ARB guidance on 

environmental justice  
 
The District discusses aspects of its current program and relates them to ARB’s Board 
approved guidance documents (Environmental Justice and Policies Actions  
(December 2001) and  Air Quality and Land Use Handbook (April 2005)).  Specifically, 
the District agrees to work with ARB and stakeholders to address, as appropriate, 
community concerns about air pollution emissions, exposures, and health risks, and 
with the ARB to meet health-based air quality standards and reduce health risks from 
toxic air pollutants in all communities, especially low-income and minority communities, 
through the adoption of control measures and promotion of pollution prevention 
programs.  
 
The District cites its rules currently in place to minimize impacts associated with toxic air 
contaminants.  These include Regulation X, Rules 1000 and 1003.  The proposed rule 
changes do not weaken these provisions; therefore, they do not significantly affect the 
exposure of nearby residents.   
 
The District further references its enforcement program that is in place for responding to 
complaints concerning odor, dust, or other nuisance impacts from any stationary source 
in the District.  The proposed rule changes do not weaken these provisions; therefore 
they do not significantly affect the exposure of nearby residents to such nuisances. 
 
The District also included a discussion of its document entitled California Environmental 
Quality Act (CEQA) Guidelines.  In particular, the district cites Chapter 6 – 
Environmental Setting, Section 6.7 – Sensitive Receptors, and Chapter 9 – Toxic Air 
Contaminants (TAC) which discusses the importance of considering sensitive receptors 
and conducting cumulative impact analyses. 
 
ARB staff believes the District’s commitment to the approved guidance documents, its 
CEQA guidelines, current District rules and the District’s enforcement program 
collectively provides adequate support for the District’s finding that the amended rule is 
consistent with ARB guidance on environmental justice. 
 
 
V.   RECOMMENDATION 
 
ARB staff recommends that the Hearing Officer approve the June 21, 2006 amendments to 
the Monterey Bay Unified Air Pollution Control District’s Rule 207, “Review of New or 
Modified Sources.“ 
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Senate Bill 288 Text 
(Excludes amendments to Section 9250.11 of the Vehicle Code) 

 



Senate Bill No. 288 
 
CHAPTER 476 
An act to add Chapter 4.5 (commencing with Section 42500) to Part 4 of Division 26 of, the Health and 
Safety Code, and to amend Section 9250.11 of the Vehicle Code, relating to air quality. 
[Approved by Governor September 22, 2003. Filed with Secretary of State September 22, 2003.] 
 
The people of the State of California do enact as follows: 
SECTION 1. Chapter 4.5 (commencing with Section 42500) is added to Part 4 of Division 26 of the 
Health and Safety Code, to read: 
CHAPTER 4.5. PROTECT CALIFORNIA AIR ACT OF 2003 
 
42500. This chapter shall be known, and may be cited, as the Protect California Air Act of 2003. 
 
42501. The Legislature finds and declares all of the following: 
(a) For over 25 years, the federal Clean Air Act (42 U.S.C. Sec. 7401, et seq.) has required major new and 
modified sources of air pollution to be subject to a new source review program for nonattainment areas 
and for the prevention of significant deterioration, in order to ensure that those sources use the requisite 
level of emission control, offset any new emissions, and comply with other requirements, as a means of 
ensuring that those new and modified sources do not adversely affect air quality. 
(b) Requiring controls and emission offsets for new and modified sources ensures that industrial growth 
does not result in unacceptable levels of air pollution and that existing sources operate more cleanly over 
time by applying emission controls when those sources are overhauled or upgraded. Without these limits, 
air quality would degrade over time, and industrial growth, critical to the economic health of the state, 
would be foreclosed. 
(c) The new source review program has been a cornerstone of the state’s efforts to reduce pollution from 
new and existing industrial sources by requiring those sources to use the requisite level of emission 
controls based on the attainment status of the area where the source is located. 
(d) The U.S. Environmental Protection Agency (U.S. E.P.A.) initially promulgated, and subsequently has 
revised, the new source review program to carry out the requirements of the federal Clean Air Act for 
preconstruction review of new and modified sources of air pollutants by the states. 
(e) On December 31, 2002, the U.S. E.P.A., under the direction of the President of the United States, 
promulgated regulations that substantially weaken the basic federal new source review program (67 
Fed.Reg. 80186-80289 (Dec. 31, 2002)). In promulgating the regulatory amendments, the U.S. E.P.A. 
claims that the new source review program has impeded or resulted in the cancellation of projects that 
would maintain or improve reliability, efficiency, and safety. This claim is contradicted by California’s 
experience under the new source review programs of the air pollution control and air quality management 
districts. 
(f) The amendments promulgated December 31, 2002, will drastically reduce the circumstances under 
which modifications at an existing source would be subject to federal new source review. The U.S. E.P.A. 
has also proposed a rule that will change the definition of ‘‘routine maintenance, repair and 
replacement.’’ If that rule is finalized, it will significantly worsen the situation. 
(g) The newly revised and proposed federal new source review reneges on the promise of clean air 
embodied in the federal Clean Air Act, and threatens to undermine the air quality of the State of 
California and thereby threaten the health and safety of the people of the State of California. 
(h) Section 107 of the federal Clean Air Act (42 U.S.C. Sec. 7407) provides that the state has primary 
responsibility for meeting ambient air quality standards in all areas of the state, and that the means to 
achieve the standards shall be set out in the state implementation plan, or SIP. 
(i) Section 116 of the federal Clean Air Act (42 U.S.C. Sec. 7416) preserves the right of states to adopt air 
pollution control requirements that are more stringent than comparable federal requirements. Moreover, 
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the recent revisions to the federal new source review regulations provide that the states may adopt 
permitting programs that are ‘‘at least as stringent’’ as the new federal ‘‘revised base program,’’ and that 
the federal regulations ‘‘certainly do not have the goal of ’preempting’ State creativity or innovation.’’ 
(67 Fed.Reg. 80241 (Dec. 31, 2002)). 
 
42502. The Legislature further finds and declares all of the following: 
(a) The people of the State of California have a primary interest in safeguarding the air quality in the state 
from degradation and in ensuring the enhancement of the air quality of the state. 
(b) Emissions from nonvehicular sources are a significant contributing factor to unhealthful levels of air 
pollution in California. These emissions must be controlled to protect public health and the environment, 
and to allow the economic benefits of new and expanded business in this state without compromising 
those important goals. 
(c) Under state law, air quality management districts and air pollution control districts have primary 
responsibility for controlling air pollution caused by nonvehicular sources, including stationary sources. 
The primary mechanism for controlling pollution from new and modified stationary sources is the 
existing new source review program of the districts. The application of the new source review programs 
requires that all new and modified sources, unless specifically exempted, must apply control technology 
and offset emissions increases as a condition of receiving a permit. 
(d) The districts generally require the application of the lowest achievable emission rate, also known as 
California BACT, to achieve the necessary level of emission control from new or modified sources. 
(e) The requirement for California BACT, offsets, and other requirements are set out in the rules and 
regulations adopted by the districts to establish the new source review program. These rules and 
regulations, which typically are more stringent than the minimum requirements established by federal 
law, are reviewed and approved by the state board and transmitted to the U.S. E.P.A. for inclusion in the 
SIP. 
(f) The districts have one of the most effective new source review programs in the nation, with 
requirements for advanced emission control technology on new and expanding sources as its foundation. 
This technology-based program succeeds by requiring application of emission control technology at the 
time of construction or when a source undergoes a significant modification, which maximizes the 
emission reduction benefits and reduces costs. 
(g) With this and other programs, California has been able to improve air quality despite increases in 
population, industrial output, and motor vehicle use. However, significant areas of the state still do not 
meet the federal or state ambient air quality standards, which are set at levels necessary to protect public 
health and welfare. Any rollback of the new source review program, as a result of the federal ‘‘reforms,’’ 
would exacerbate the continuing air pollution challenges faced by the state and delay attainment of the 
state and federal ambient air quality standards. 
 
42503. The purposes of this chapter are all of the following: 
(a) To attain and maintain state and federal ambient air quality standards by the earliest practicable date. 
(b) To protect public health and welfare from any actual or potential adverse effect which reasonably may 
be anticipated to occur from air pollution. 
(c) To preserve, protect and enhance the air quality in national parks, national wilderness areas, national 
monuments, national seashores, and other areas of special national or regional natural, recreational, 
scenic, or historic value. 
(d) To ensure that economic growth will occur in a manner consistent with the preservation of existing 
clean air resources. 
(e) To ensure that emissions from any source in the state will not interfere with any portion of the 
applicable implementation plan to prevent significant deterioration of air quality for this or any other 
state. 
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(f) To ensure that any decision to permit increased air pollution in any area to which this chapter applies 
is made only after careful evaluation of all the consequences of that decision and after adequate 
procedural opportunities for informed public participation in the decisionmaking process. 
 
42504. (a) No air quality management district or air pollution control district may amend or revise its new 
source review rules or regulations to be less stringent than those that existed on December 30, 2002. If the 
state board finds, after a public hearing, that a district’s rules or regulations are not equivalent to or more 
stringent than the rules or regulations that existed on December 30, 2002, the state board shall promptly 
adopt for that district the rules or regulations that may be necessary to establish equivalency, consistent 
with subdivision (b). 
(b) (1) In amending or revising its new source review rules or regulations, a district may not change any 
of the following that existed on December 30, 2002, if the amendments or revisions would exempt, relax 
or reduce the obligations of a stationary source for any of the requirements listed in paragraph (2): 

(A) The applicability determination for new source review. 
(B) The definition of modification, major modification, routine maintenance, or repair or 
replacement. 
(C) The calculation methodology, thresholds or other procedures of new source review. 
(D) Any definitions or requirements of the new source review regulations. 
 
(2) (A) Any requirements to obtain new source review or other permits to construct, prior to 
commencement of construction. 
(B) Any requirements for best available control technology (BACT). 
(C) Any requirements for air quality impact analysis. 
(D) Any requirements for recordkeeping, monitoring and reporting in a manner that would make 
recordkeeping, monitoring, or reporting less representative, enforceable, or publicly accessible. 
(E) Any requirements for regulating any air pollutant covered by the new source review rules and 
regulations. 
(F) Any requirements for public participation, including a public comment period, public 
notification, public hearing, or other opportunities or forms of public participation, prior to 
issuance of permits to construct. 

(c) In amending or revising its new source review rules or regulations, a district may change any of the 
items in paragraph (1) of subdivision (b) only if the change is more stringent than the new source review 
rules or regulations that existed on December 30, 2002. 
(d) Notwithstanding subdivisions (a), (b), and (c), a district may amend or revise a rule or regulation if a 
district board, at the time the amendments or revisions are adopted, makes its decision based upon 
substantial evidence in the record, the amendments or revisions are submitted to and approved by the state 
board after a public hearing, and each of the following conditions is met: 

(1) The amended or revised rule or regulation will do one of the following: 
(A) Will replace an existing rule or regulation that caused a risk to public health or safety from 
exposure to a toxic material, a dangerous condition, or an infectious disease with a rule or 
regulation that provides greater protection to public health or safety. 
(B) Will replace an existing rule or regulation that has been found to be unworkable due to 
engineering or other technical problems with a rule or regulation that is effective. 
(C) Will allow an amendment to an existing rule or regulation that otherwise will cause 
substantial hardship to a business, industry, or category of sources, if all of the following criteria 
are met: 

(i) The amendment is narrowly tailored to relieve the identified hardship. 
(ii) The district provides equivalent reductions in emissions of air contaminants to offset 
any increase in emissions of air contaminants. 
(iii) All reductions in emissions of air contaminants are real, surplus, quantifiable, 
verifiable, enforceable, and timely. For the purposes of this clause, reductions are timely 
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if they occur no more than three years prior to, and no more than three years following, 
the occurrence of the increase in emissions of air contaminants. 
(iv) Information regarding the reductions in emissions of air contaminants is available to 
the public. 

(D) Is a temporary rule or regulation necessary to respond to an emergency consisting of a 
sudden, unexpected occurrence and demanding prompt action to prevent or mitigate loss of or 
damage to life, health, property, or essential services and the temporary rule or regulation does 
not extend beyond the reasonably anticipated duration of the emergency. 
(E) Will not, if the district is in attainment with all national ambient air quality standards, impair 
or impede continued maintenance of those standards or progress toward achieving attainment of 
state ambient air quality standards. 

(2) The amended or revised rule or regulation will not exempt, relax, or reduce the obligation of any 
stationary source under the rules or regulations of the district, as those rules or regulations existed on 
December 30, 2002, to obtain a permit or to meet best available control technology requirements. 
This paragraph only applies to a source that constituted a major source under the rules or regulations 
of a district that existed on December 30, 2002, and does not apply to any individual best available 
control technology determination. 
(3) The amended or revised rule or regulation is otherwise consistent with this division. 
(4) The amended or revised rule or regulation is consistent with any guidance approved by the state 
board regarding environmental justice. 
 

42505. For purposes of this chapter, each district’s ‘‘existing new source review program’’ is comprised 
of those new source review rules and regulations for both nonattainment and prevention of significant 
deterioration for new, modified, repaired, or replaced sources that have been adopted by the district 
governing board on or prior to December 30, 2002, that have been submitted to the U.S. Environmental 
Protection Agency by the state board for inclusion in the state implementation plan and are pending 
approval or have been approved by the U.S. Environmental Protection Agency. 
 
42506. In order to assist in interpreting district rules and regulations governing new source review for 
nonattainment areas and for prevention of significant deterioration, the state board shall provide on its 
Web site and in writing for purchase by the public, a copy of the federal new source review regulations as 
they existed on December 30, 2002, and the United States Environmental Protection Agency’s guidance 
document entitled, ‘‘New Source Review Workshop Manual: Prevention of Significant Deterioration and 
Nonattainment Area Permitting,’’ (October 1990 Draft). 
 
42507. If any provision of this chapter or the application thereof to any person or circumstance is held 
invalid, it is the intent of the Legislature that the invalidity not affect other provisions or applications of 
the chapter that can be given effect without the invalid provision or application, and to this end the 
provisions of this chapter are severable. 
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California Air Resources Board Guidance  
New Source Review and Senate Bill 288 
(August 2004, as amended April 2006) 

 
I.  BACKGROUND 

 
The Protect California Air Act of 2003 (SB 288, Sher; Health and Safety Code sections 
42500 through 42507, and Vehicle Code section 9250.11)2 was enacted in response to 
federal regulations that weakened the federal New Source Review (NSR) program.  The 
United States Environmental Protection Agency (EPA) amended the federal NSR 
regulations to reduce the circumstances under which existing stationary sources would 
be required to subject modifications to their facilities to review.  If the revised federal 
program were to be implemented in California, the requirements for technological and 
operational emission controls and emission offsets that ensure that modified sources do 
not adversely affect air quality would be undermined.  California’s experience of 
requiring strict pollution controls and emission offsets for major modifications ensures 
that existing sources operate more cleanly over time as they modernize and expand.  
This also facilitates industrial growth in a manner consistent with the preservation and 
enhancement of existing air quality.  The Protect California Air Act of 2003 (the Act) is 
intended to maintain California’s technology-based program, prevent any weakening of 
the state’s current NSR programs as a result of the federal amendments, and ensure 
progress towards attainment and maintenance of both state and national ambient air 
quality standards along with economic growth (sections 42501, 42502, and 42503). 
 

II.  INTRODUCTION 
 
The Air Resources Board (ARB) is providing this guidance because it has a major role 
in implementing the Act; is the air pollution control agency for all purposes set forth in 
federal law; and is the agency charged with coordinating, encouraging, and reviewing 
the efforts of the air pollution control districts (Districts) as they affect air quality 
(sections 39500 and 39602).  The Act requires the ARB to ensure that District NSR 
rules and regulations are equivalent to, or more stringent than, those that existed on 
December 30, 2002, and to promptly adopt rules necessary to establish equivalency if 
they are not (section 42504(a)).  The Act also requires ARB approval, at a public 
hearing, of any amendments that the Districts adopt, in accordance with criteria set forth 
in the Act, that permissively weaken their NSR rules (section 42504(d)).  Finally, the 
ARB is required to post specified information on our website in order to assist in 
interpreting District NSR rules and regulations in both nonattainment and attainment 
(i.e., “prevention of significant deterioration”) areas (section 42506).  This guidance 
supplements the information on our website and informs the Districts, the public, and 
the owners/operators of stationary sources how the ARB interprets the major provisions 
of the Act. 
 

                                            
2 One section of SB 288 amends the Vehicle Code to extend the authority of the SCAQMD to collect a 
$1.00 auto registration renewal fee until January 1, 2010.  We are not addressing this provision here.  All 
references are to the Health and Safety Code unless otherwise noted. 
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III.  PROVISIONS OF SB 288 
 
The Protect California Air Act is essentially a “no backsliding” statute and establishes 
the rules and regulations that comprise a District’s NSR program as of December 30, 
2002, as the baseline against which any changes will be measured.  Each District's 
existing NSR program consists of those NSR rules that the District had adopted as of 
December 30, 2002; that the ARB submitted to the EPA for inclusion in the state 
implementation plan (SIP); and that have been approved, or are pending approval, by 
the EPA. 
 
The Act, except in defined and limited circumstances, generally provides that no District 
may amend its NSR rules to be less stringent that those that existed on December 30, 
2002 (section 42504(a)).  This provision sets forth an overall equivalency requirement 
that allows a District to relax one NSR element only as long as one or more other 
elements are sufficiently strengthened to result in overall equivalent stringency.  We 
interpret this broadly-worded provision to apply on a programmatic basis. For example, 
a District would not be allowed to relax NSR offset requirements if the overall effect of 
the District’s amendments would render the NSR rules less stringent in the aggregate.  
 
The Act supplements this general prohibition against weakening NSR rules and 
regulations by delineating four elements which cannot be revised if the revisions would 
“exempt, relax, or reduce the obligations of a stationary source…,” (emphasis added). 
These elements are: 
 
1. The applicability determination for NSR, i.e., the sources to which the NSR rules 

apply. 
2. The definitions of “modification,” “major modification,” “routine maintenance,” and 

“repair or replacement.”   
3. The calculation methodology, thresholds, or other procedures of new source 

review.  We interpret this to include the methodology for determining baselines, 
and calculating emission changes.  Also, barring exceptions set forth in the 
statute, we interpret this to mean that the major source and major modification 
thresholds that were in place on December 30, 2002, may not be raised. 

4. The definitions and requirements of NSR regulations, both substantive and 
procedural. 

The rule components listed above may not be amended if doing so would “exempt, 
relax, or reduce the obligations of a source” with regard to the following requirements 
(section 42504(b)(2)): 
 
1. Any requirement to get a permit prior to construction. 
2. Any requirement to apply best available control technology (BACT or Lowest 

Achievable Emission Rate, LAER, as appropriate). 
3. Any requirement to perform an air quality impact analysis.  (We believe the 

California Environmental Quality Act, CEQA, provides one means of doing this.) 
4. Any requirement for monitoring, recordkeeping, and reporting if these would be 

less representative, enforceable, or publicly accessible. 
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5. Any requirement for regulating any air pollutant covered by the NSR rules.  
6. Any requirement for public participation prior to permit issuance.   
 
Districts may amend the specific elements of the rules described above only if the 
amendments make the rules more stringent (section 42504(c)). 
 
It is notable that, in accordance with section 42504(b)(1), changes to items listed in 
section 42504(b)(2) are prohibited whenever they “relax or reduce the obligations of a 
stationary source.” This “source-by-source” comparison is different from, and in addition 
to, the programmatic comparison required to be made under section 42504(a). The 
overall effect of the combined requirements of sections 42504(a) and 42504(b) is that 
ARB will evaluate a District’s NSR amendments on the basis of whether the overall 
stringency of the NSR program  is maintained, except that in no case could there be a 
reduction in stringency of the NSR requirements for any source in the six areas listed in 
section 42504(b)(2). 
 
Put another way, the obligations of a stationary source that was subject to the District’s 
NSR rules and regulations as they existed on December 30, 2002, cannot be weakened 
with regard to any rule component and requirement specified in section 42504(b), even 
if there is overall equivalency stringency in the NSR rules because of the strengthening 
of other elements.  
 
Notwithstanding the general anti-backsliding provision set forth in section 42504(a) and 
the source-specific prohibitions set forth in section 42504(b), the Act allows revisions 
that may result in less stringent District NSR rules under the carefully circumscribed 
circumstances described in section 42504(d).  The rule amendment must be 
accomplished at a public hearing based upon substantial evidence in the record (which 
is not a change from existing rulemaking law).  The District must submit the 
amendment(s) to the ARB for approval at a public hearing in order to ensure that the 
criteria for such rule revisions have been met (section 42504(d)).  Each of the following 
conditions applies.    
 
First, the rule must do one of the following (section 42504(d)(1)): 

1. Replace a rule that allowed risk from exposure to a toxic material with a more 
protective rule or regulation; or 

2. Replace a technologically unworkable rule; or 
3. Replace a rule that causes a substantial hardship to business with an 

amended rule that meets all of the following criteria: 
a) it is narrowly tailored to relieve the hardship; 
b) the District will provide offsets for any increases in emissions; 
c) the offsets are real, surplus, quantifiable, verifiable, enforceable, and 

occur no more than 3 years prior to or after the increase; and 
d) information regarding the offsets is publicly available; or 

4. Is temporary and necessary to respond to an emergency; or 
5. Will not impede continued maintenance of all national ambient air quality 

standards (NAAQS) or progress towards attainment of the state ambient 
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air quality standards.  (This exception applies only in Districts that are 
attaining all NAAQS.) 

 
Second, the amended rule must not exempt, relax, or reduce the obligation of the 
source to obtain a permit or apply BACT/LAER (section 42504(d)(2)). 
 
Third, the amended rule must be consistent with ARB guidance regarding 
environmental justice and with Division 26 of the Health and Safety Code (section 
42504(d)(3) and (4)).  The ARB has approved several guidance documents pertaining 
to environmental justice (EJ) and maintains an EJ website at 
www.arb.ca.gov/ch/programs/ej/ej.htm.  Consistency with Division 26 means that the 
process by which a rule is revised, and the substance of that revision, comply with both 
the procedural and substantive provisions pertaining to air pollution control in California, 
as set forth in Division 26 of the Health and Safety Code, commencing with section 
39000.  For example, a District that relaxed an offset requirement because it was in 
attainment with all the NAAQS would still need to demonstrate compliance with the “no 
net increase” requirements of the California Clean Air Act (see HSC §40910 et seq.) 
 
 

IV.  AMENDMENTS TO NSR RULES 
 
Districts may want to amend their NSR rules and regulations for a variety of reasons.  
For example, promulgation of the new area classifications for the federal 8-hour ambient 
air quality standard for ozone – and the planned revocation of the federal 1-hour ozone 
standard – will change the federal attainment status of most Districts, raising the 
thresholds for facility emissions that will constitute a “major source” or a “major 
modification” under federal law, and will change the federally-applicable offset ratio.  
Some Districts may want to amend their NSR rules to specifically reference agricultural 
sources that recently became subject to permitting pursuant to Senate Bill 700 (stats. 
2003, ch. 479).  Also, some Districts may want to update their rules to add new 
definitions or require new monitoring methods or calculation procedures.  In addition, a 
group of Districts is working with the EPA to establish the “equivalency” of their NSR 
programs with the EPA base program established under the federal amendments 
published December 31, 2002, for PSD and nonattainment areas in order to avoid major 
substantive rule changes. 
 
Whether or not District NSR program changes will comply with SB 288 depends upon 
the individual rule proposals. Through the ARB’s existing process, review of District 
rules, including NSR rule revisions, will continue on a case-by-case basis.  The ARB will 
also respond to specific issues that a District may raise about its proposed revisions to 
its NSR program.  While rule review is fact-specific and will require comparison with the 
Districts’ December 30, 2002, NSR programs and the criteria set forth in the Act, the 
following general legal observations may be useful to the Districts, the public, and the 
owners/operators of stationary sources. 
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V.  THE ARB’S ROLE IN IMPLEMENTING SB 288 
 
Proposed revisions to District NSR programs will be reviewed in the context of the letter 
and the spirit of the Act3.  Revisions that do not weaken the NSR rules and regulations 
will not require ARB approval.  However, because the ARB is required to establish 
“equivalent” NSR rules if Districts inadvertently weaken theirs, consultation with the 
ARB on all revisions, especially revisions that may represent “close calls,” is advised.  
Some proposals, such as the addition of agricultural sources, the requirement for 
continuous emission monitors (CEMs), or the restriction of offsets for volatile organic 
compounds (VOC) to those that are less toxic, are clearly not contrary to SB 288.  
Others, such as raising the thresholds for “major sources” and “major modifications,” or 
reducing the offset ratio without providing legally enforceable, compensating mitigation, 
are weakenings that are permissible only under the carefully limited circumstances 
described in Health and Safety Code section 42504.   
 
While some NSR program changes do not directly contradict the general requirement 
for program equivalency in section 42504(a) or violate any of the source-specific criteria 
set forth in section 42504(b), they may allow or enable rule weakenings that could not 
occur “but for” the revision.  The ARB’s view is that such indirect backsliding is not 
permitted by the Act.  The following amendments are examples of revisions whose 
approval, if proposed, would be questionable under the Act unless the criteria in section 
42504(d) are met4: 
 
• Changes to procedures (or the application of such procedures to a particular source) 

for calculating emission changes at major versus non-major stationary sources that 
will affect the determination of the applicability of NSR requirements. 

• Changes to the definitions or thresholds of “major source” or “major modification” to 
correspond with the new federal 8-hour ozone classification of a district, which would 
reduce the number of sources subject to federal NSR. 

• Decreases in offset ratios due to a change in a district’s federal 8-hour ozone 
classification. 

• Changes that allow the substitution of state BACT for federal LAER, unless they are 
demonstrated to be equivalent. 

• Changes to calculation procedures that will allow sources to calculate higher 
baseline emissions and/or lower post-project emissions in order to avoid NSR or 
reduce a source’s obligations under NSR, e.g., supply fewer offsets without 
equivalent mitigation. 
• As a specific example of the above point, changes to calculation procedures, 

such as changing the calculation of emission increases from the “actual-to-
potential” method to the “potential-to-potential” method or the “actual-to-
projected-actual” method, especially if this will change the determination of BACT 
applicability or the applicability of other NSR requirements.   

                                            
3 A detailed discussion of the procedures ARB will utilize to review amendments that may weaken NSR 
requirements is set forth in a separate document, and is posted on our SB 288 website. 
4 These examples are illustrative only and not intended to be exhaustive. 
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• Changes that correct technical errors or make calculations more accurate are not 
considered weakenings.  

• Broadening the scope of exemptions from, or changing the thresholds for 
applicability of, BACT/LAER, offsets, or other NSR requirements. 

• Changes to definitions, thresholds, or calculation procedures that will reduce or 
eliminate the time allowed for public comment on a proposed modification. 

• Changes to definitions, thresholds, or calculation procedures that would eliminate 
the need to perform an air quality impact analysis. 

• Changes to the requirement that “surplus” must be verified at the time of use of the 
offsets.   

 
The Act permits the rule revisions listed above only if the amendment complies with the 
requirement for overall program equivalency and is not a relaxation of the specific 
elements listed in section 42504(b) or if the requirements set forth in section 42504(d) 
are met.  Further, no weakening may be allowed if it will exempt or reduce the obligation 
of any source to obtain a permit or to meet BACT/LAER requirements, or to contradict 
other provisions of Division 26 of the Health and Safety Code or the ARB’s 
Environmental Justice guidelines. 

 
VI.  CONCLUSION AND CONTACTS 

 
California’s experience under the NSR program adopted, implemented, and enforced by 
the air pollution control and air quality management districts demonstrates that existing 
sources of air pollution operate more cleanly over time by applying state-of-the-art 
emission controls whenever they are overhauled and upgraded.  New sources, too, are 
required to be built to operate as cleanly as possible and to mitigate their excess 
emissions, allowing for both industrial growth and better air quality.  The provisions in 
Senate Bill 288 further the State’s commitment to maintain the proven effectiveness of 
the State’s existing air pollution programs and to maintain the air quality gains that have 
been accomplished through years of steady effort and technological innovation. 
 
We hope this guidance will help Districts, source operators, and the public understand 
the provisions of SB 288 from a practical standpoint.  Our intent is to facilitate 
compliance with the letter and spirit of the Protect California Air Act, while recognizing 
the needed flexibility to allow District NSR programs to continue to be innovative, 
effective, and efficient.  Please direct technical comments and questions about the 
guidance to Kitty Howard, Manager, Project Assessment Branch, Regulatory Assistance 
Section, (916) 322-3984, khoward@arb.ca.gov and legal questions to Leslie M. Krinsk, 
Senior Staff Counsel, (805) 473-7325, lkrinsk@arb.ca.gov.  
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ARB Guidance Regarding the Process  
for Implementing SB 288 

  



 

California Air Resources Board Guidance 
Review Process for Implementing Senate Bill 288 

 
April 2006 

 
 
The Protect California Air Act of 2003 (SB 288, Sher; Health and Safety Code sections 
42500 through 42507), designed to protect the stringency of California’s New Source 
Review (NSR) rules and regulations, generally prohibits air pollution control and air 
quality management districts (Districts) from amending their NSR rules to be less 
stringent than those that existed on December 30, 2002.  Under the statute, the Air 
Resources Board (ARB) has responsibilities for ensuring that the Act is properly 
implemented.  We provided a guidance document regarding implementation of SB 288 
on October 14, 2004.  That document was subsequently updated in April, 2006, and is 
posted on ARB’s SB 288 website at http://www.arb.ca.gov/nsr/sb288/sb288.htm.  
Having been requested to review certain recently adopted and proposed amendments 
to District NSR rules, we are providing additional guidance on the review process we 
propose to follow. 
 
Section 42504(a) of the Health and Safety Code provides in part: 

 
If the state Board finds, after a public hearing, that a district’s rules or 
regulations are not equivalent to or more stringent than the rules or 
regulations that existed on December 30, 2002, the state board shall 
promptly adopt for that district the rules or regulations that may be 
necessary to establish equivalency, consistent with subdivision (b). 
(Emphasis added).  

 
Further, SB 288, in Health and Safety Code section 42504(d), identifies a number of 
exceptions to the general prohibition against weakening NSR rules, and requires any 
such amendments to be “submitted to and approved by the state board after a public 
hearing” to ensure that the action meets specified conditions. (See, generally, Health 
and Safety Code section 42504(d)(1) through (4)). 

 
Having received a petition to review an amendment that allegedly weakens a District 
NSR rule, and having been consulted by a District regarding allowable weakening 
amendments, we want to clarify how we intend to implement the two provisions quoted 
above. 
 
Section 42504 provides for a public hearing to review NSR rule changes that have not 
been submitted to ARB by a District requesting a finding of exception to the general 
anti-back-sliding prohibition.  ARB will encounter these rule revisions during its quotidian 
review of District rules, or as brought to our attention by petition or letter from a member 
of the public.  ARB will conduct a staff-level, threshold review of the rule and revision at 
issue to determine if it is in conflict with the requirements of SB 288, specifically the 
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provisions set forth in Health and Safety Code section 42504(a), (b), and (c), as 
interpreted by our earlier guidance.   
 
If we receive a citizen petition, or if we are questioning the propriety of a revision on our 
own motion, we will notify the District and open a dialog on the revision.  We will also 
post any such petition on ARB’s SB 288 website.  If ARB staff determines that the rule 
change is not covered by SB 288, or clearly does not weaken the District’s NSR rules 
as they existed on December 30, 2002, or that any weakening is clearly de minimis, we 
will conclude the review and not proceed to public hearing.  If the review was initiated by 
citizen petition, staff will prepare written findings that document its reasons for rejecting 
the petition.   
 
If, on the other hand, staff concludes that the revisions sufficiently weaken NSR 
requirements to justify action under SB 288, ARB will prepare a staff report and conduct 
a noticed public hearing to enable us to determine whether a District NSR rule revision 
is less stringent than its December 30, 2002, rules and regulations.  The District and 
any interested persons will be given the opportunity to present both oral and written 
testimony at the hearing, which will be conducted by the Board, the Executive Officer, or 
by her delegate.  
 
After conclusion of the public hearing and consideration of all relevant material 
presented, ARB will prepare a written decision.  If ARB decides that there was no 
violation of Health and Safety Code section 42504 and that the revision was “equivalent 
to or more stringent than the rules or regulations that existed on December 30, 2002,” 
no further action will be taken.  (Of course, a petitioner could challenge ARB’s decision 
and the District action in court).   
 
If ARB finds that the provisions of section 42504 have been violated and that action 
under that statute is appropriate, the District will be notified and given the opportunity to 
promptly schedule a hearing to amend its NSR regulation consistent with ARB’s 
findings.  If the District decides not to act on its own, the Board will be presented with 
the written decision and will schedule the required hearing to “promptly adopt for that 
district the rules or regulations that may be necessary to establish equivalency.”  In this 
event a noticed public hearing to assume the District’s rulemaking powers will be held in 
accordance with sections 41500 et seq. of the Health and Safe Code, and specifically 
section 41504.  The full Board will conduct the hearing and determine what action is 
appropriate to comply with SB 288. 

 
The public hearing contemplated by Health and Safety Code section 42504(d) occurs 
under different circumstances than the process described above.  In this case, the 
District itself will have amended its NSR rule at a public hearing where its governing 
board determined, based upon substantial evidence in the record, that each of the 
conditions listed in Health and Safety Code section 42504(d)(1) through (4) has been 
met.  Moreover, in accordance with the statute, the District will be requesting ARB to 
ratify its decision at a public hearing.  Notice of the hearing will be provided and the 
hearing will be conducted by the Board or the Executive Officer (or her delegate), and 
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the District, the public, and ARB staff will have the opportunity to present oral or written 
testimony.  

 
Following the hearing, ARB will issue a written decision.  If ARB approves the District 
NSR rule revision as being in compliance the statutory conditions, the rule will become 
effective; if ARB determines that the conditions in section 42504(d) have not been met, 
ARB will work with the District to make the necessary changes.  A follow-up hearing 
may or may not be necessary, depending upon the scope of the changes and the 
treatment of the issues at the public hearing. 

 
ARB intends to post this guidance on our SB 288 web page so that the public as well as 
the Districts will be aware of the review process we intend to follow in carrying out our 
responsibilities under SB 288.  As always, ARB staff is available for consultation with 
District staff as amendments to NSR rules are contemplated and developed.  If you 
have technical questions related to this guidance, please call Kitty Howard, Manager, 
Regulatory Assistance Section, at (916) 322-3984; legal questions should be directed to 
Leslie Krinsk, Senior Staff Counsel, at (805) 473-7325. 
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Appendix D 
 
 
 
 
 

Flowcharts Outlining the Process 
for Implementing SB 288 

  



 

Flowchart of SB 288 Process 
Scenario 1 – District Adopts a Change that is Questioned 

 
• Routine ARB review of adopted district New Source Review 

rule indicates a possible weakening 
• Petition or letter submitted to ARB contends that adopted 

district rule is a weakening subject to SB 288 

 
 
 
 
 
 
 

• Discuss preliminary staff findings with district 
• Provide district with petition(s) and post on SB 288 website 
• Provide district opportunity to respond 

Staff review of revision at issue using ARB guidance document  
 
 
 
 
 
 
 
 
 

Staff determines rule change: 
• not covered by SB 288 
• clearly does not weaken rule 
• is a weakening, but is de minimis 

Staff concludes rule change weakens 
NSR requirements enough to justify 
action under SB 288 

 
 
 
 
 

• Prepare staff report 
• Conduct noticed public hearing 

open to both oral and written 
testimony 

• Hearing conducted by Board, 
Executive Officer or her delegate 

 
 

Review concluded – do not proceed to 
public hearing. 
If review was initiated by petition, staff 
writes up findings and documents 
reasons for rejecting petition 

 
 
 
 
 
 
 

Prepare written decision considering 
all relevant material presented 

 
 
 
 
 

If ARB decides that SB 288 was violated: 
• Notify district and petitioner, if any 
• Opportunity for district to promptly amend 

rule to be consistent with ARB’s findings

If ARB concludes there was no 
violation of SB 288 and revision 
was equivalent to or more stringent 
than rules that existed 12/30/02, no 
further action will be taken. 
(Petitioner can choose to challenge 
decision in court.) 
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If district decides not to act on its own: 
• Present written decision to full Board 
• Hearing by full Board to assume district 

rulemaking powers and take appropriate 
actions to comply with SB 288 



 

 
 

Flowchart of SB 288 Process 
 

Scenario 2 - District Adopts an Acknowledged Rule Relaxation Under SB 288 Criteria 
[Health and Safety Code Section 42504(d)] 

 
 

• Rule not effective until ARB approval 
• Conduct noticed public hearing open to both oral and written 

testimony 
• Hearing conducted by Board, Executive Officer or her delegate 

District Board approves an acknowledged relaxation that it determines 
at a public hearing meets all of the relevant SB 288 criteria in Health 
and Safety Code 42504(d)(1) through (4)(i.e., reduces specified risk to 
public health, replaces unworkable rule, replaces rule that caused 
substantial hardship, is a temporary response to an emergency, will not 
jeopardize attainment / maintenance of State and federal ambient air 
quality standards in a district that already attains all federal ambient air 
quality standards, etc.)

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Prepare and post written decision after considering all relevant material 
presented 

 
 
 
 
 
 ARB decides that conditions listed 

in SB 288 are not met 
ARB approves the rule revision 
as being in compliance with  
SB 288 

 
 
 
 
 

ARB staff works with the district to 
make the necessary changes 

 
Rule revision becomes effective  

 
 
 

Follow-up hearing may or may not 
be necessary, depending on the 
scope of the changes and the 
treatment of the issues at the public 
hearing 
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Appendix E 
 
 
 
 
Monterey Bay Unified Air Pollution Control District Amendments to 

Rule 207, “Review of New or Modified Sources” Rule Submittal 
Package Including: Transmittal Letters, Resolution, Proposed and 

Final Rules and Staff Report  
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